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. 9, R. 9 and 8. 141—Applicability—Dismissal of appli tion under 
S. 23 of Madras Act (IV of 1938)—Application for restorat ae 


-9 R. 12-“Duly served” —Meaning Kats 
——_»-—Q, 21, R RN T for en satisfaction Ii can be with- 
drawn by the decree-ho : ee ese 


— — - — —_— — a- 


74 


76 


57 


, Civil Procedure Code (V of 1908),O. 21,.R. 17 (1) and Gj- Admis of 
e execution petition—Rejection o petition under O. 21, R. 17 E 
irregularity. N., R. 
< gO, 21, R 19—Cross decrees—Execution—Limitation 
—_—O. 21, R 90—Persons d ed to be entitled to rateable istribution 
—Right to apply under O. 21, %0 J have the sale set aside for material 
irregularity or fraud 
———_O. 21, R. 90—Proviso Seacted by suas: High Court—Whether ulira 
vies. (F.B.) Rep. 972 .. 
———0. 21, R. 9 Sale of smelwaram interest, alone—Kudwvoramdar, if 
could apply for setting aside 
—Q. 32, R. 15—Application after final decree foe appointment af 
guardian ad liten of mentally infirm “defendant—Application necessitated 
by need to apply under S. 19 of Madras Act (IV of a aa to 
hold judicial inquiry and allow evidence to be adduced 
———O. 40, R. 3—Appointment of receiver with consent of parties on 
certain conditions—Jurisdiction of Court to impose further conditions .. 
—— QO. 41, R. 27 (2)—Admission of fresh evidence in appeal—Admission 
of documents not necessary for remedying some mherent lacuna or defect 
ray for aha ee for oral testimony which was disbelieved 
ral Court Rep. 287 
Pid 43, R. 1, ra eee “suit” if includes “appeals” Rep. 562 
—_—O. 44, R 1—Application for leave to appeal in forma*Paunperits—lf can 
be rejected without hearing the applicant or giving him an opportunity of 
heard. Rep. 570 


—— oO. 47, R. 1—Review—“Other sufficient reasons Ga 
sion of Judge to consider a decision—If ground for review 


———O. 47, R. 7—Appealabihty of order: refusing review 


Civil Rules of Practice, R. 183—Sale of attached debt contrary to the rule 
—Effect on validity of sale Rep. 503 . 


Companies—Liquidation—Shareholder’s unstamped application for kande 
three months before liquidation—Transfer not registered—If such a a 
holder a contributory 


Companies Act oe of 1913), 8. 76 Spe under—Ordinary EEN 
not knowingly and ully party to—If can be convicted for default F 
——S§. 133 (3)—Ordinary director not knowingly and wilfully party to 
default under S. 133 (3)—Conviction—Propnety 
(VII of 1913 & 1936), 8. 230-A—Application for rescission of 'con- 
tract on the winding up of company—Maintainability Rep. 697 . 
———-(VIT of 1913), 8. 235—Offcer of company—If can be ordered to 
deliver books of the company in his possession to the liquidators. Rep. 594 . 
Contempt—Failure of special receiver to comply with order of District Court to 
deposit moneys of insolvent estates in his hands into Court—Application to 
commit for contempt—Propriety 


Page 


~~ 


Contract—Term that party is not entitled to be paid for work done if it was 


not check-measured or did not give satisfaction—Effect—Quanhun mersit if, 


peelenl where party is not fntitled to payment: by reason of the term, im ` 


M aS trast Ac Act (IX of EN 8. 16—Wagering contract ın Bombay—Money paid 


T 
m. 65 Cha eae of Municipality” Suthorised to undertake a Toues 
Madras to make cértaine representations to the Local Governfnent— 
ion and paymentgof expe by Council to Chairman—Sanction of 
Local Government at * obtained required by R.°53, District Municipali- 
ties Act— ficer taking the place of superseded municipality if 
aa to Perna on the ground that contrast is invalid or discoyered 

©, to dE . e 
Cturt-fera—Alpplication, AL eee of a ile a a payable in pursu- eè 
© ance of mamtenance d during testator’s lifetime—Maintengnce 






hat Hee. Prohibited ander Bombay Act HI of 1865—Suit if mair- i ‘ 


26 
78 


14. 


f 


Value or asserts ror purpose of Lourt-tee 


Court-fees—Gourt’s inherent power to order refund of court-fees—When 
4 exercised 


setking to recover property in his own Provision applicable 
——58. 7, CL (5)—Suit impeaching alleged will executed by his father as 

forgery and that property was joint y property and for aa 

Court-fee payable.. N.R.. 


——_——$. 7 ees (c)—Valtaflon* for Court-fees at 15 times the nett profits 
—Proafits o Sse to the filing of suit, in the nature of a windfall 

e —If to be naa ed from consideration—C. P. Code, S. 115—Revision— 
Decisionson Court-fee in favour of plaintiff—Decision aff jurisdiction 
—Interference in revision. ep. 176 .. 


—— Art. 1, Sch. 1I —Dişmissal of pauper peal on default of dispaupered 
appellant in paying the Court-fee and fanning security for ets ad 
` application—Proper Court-fee payable. (E.B.) . 


Criminal triak—Conviction founded on evidence of approver—Jury not told 
that the evidence of accomplice must be corroborated in material particular 
—Sustainability of conviction. Rep, 468 . 


Deed—Construction—Standard of measurement—“Human foot” mentioned in 
document—Compufation—Need for taking evidence as to rate of conver- 
sion 


Defamation—Letter to Police Inspector charging crimmal breach of trust 
agamst plaintiff—If absolutely privileged as sent to protect defendant’s 
interest, Rep. 556 . 


Evidence Act (I of 1872), 8s. 32 and 73—Affdavits in another suit not ante 
litem snotaw:—Admissi ility—Certified copies of letters filed in another suit 
—When admissible as public documents in evidence 

BEST 32 (3)—Statement of mortgagor embodied in a compromise in a 

t against him—Admissibility m surt for redemption 


ER ae aT E Court—If can question validity of OTRE ee ene 
of one of the defendants and failure to obtain leave to sue from Insolvency 
pee ae ground for questioning validity of decree m execution pro- 


eee proceedings—Constructive res judicata barring denehedentor= 
Sons of such judgment-debtor if also barred T 
Gift—Donor having considerable debts—Validity of gift as against creditors .. 
Government of India Act, 1935, 8. 270 (1)—Postman charged with offence 
under Ss. 409, 467 and 471, Indian Penal e, for misappropria amount 
of money order entrusted to him by forging thumb impression o gare 
' Postmdan—If person employed in connection with the affairs of the 
ment of IJIndia—Consent of Governor-General for eat yaa 
Necessity. Rep. 564 . 
Government promissory notes—Transferable by mere adonna Nas 
endorsed to broker—Bona fide holder for value from aa i ie 


Hindu Law—Adoption—Consent of sapindas—Validity : 


— —Adoption by I ee ee af Se ae. a con-. 


Court-Fees Ac® (VII of 1870), = 7 (iv) i ee S. 7 (v) (b)—Trustee 


sent of nearest male sa ent of ce widow, mother- en sia 


remoter male sapindas—lIf sufficient® | 


— Junior members of family T büan and Micurring- debts 
under power of attorney— When main liable * 


Impartible eatate—Renunciation by fatter in favour of Bldest E on 
nature of estate in the hands of the son—Seitlement deed by halder of im- 
partible estate providing for maintenance of his brother—R that there 
was tothe no relawonship -except by blood—Effect on right of orship. 


Landlord and tenant—Claim for rent—Landlorfi if entitle to charge impreve- 
ments effected on the land by the sub-tenan 


QJ 


75 


1 


23 


81 


» asking that an application filed by him should be dealt witn urgmuy— 
Propriety. (F.B.) si 
Legal Practitioners Act (XVII of 1879)—Rules framed under —R., 16— 


Failure to maintain accounts required by—Professional paca | ara 


Letters Patent, CL 12—Life Insurance Cbmpany with Head Office at Calcutta 
—Branch office organising business at Madras—Whether the company car- 
ries on business” at Madras. . Rep. 688 .. 


Licence—tTrees planted by licensees—Right to remove on termination of licence. 
Limitation—Part payment of debt evidenced in writing “signed by debtor— 
Intention to keep alive debt—If necessary. N.R. . 
Limitation Act (IX of 1908), S. 14—Plaintiff’s petition to adjudge the*debtor 
insolvent—Time spent in—When can be excluded from period of limita- 
tion—N egotiable Ginan Act, S. 94—Notice of dishonour—Essentials 
for validity i 
——S. 19 (1)—Endorsement of payment of interest by mortgagor on 
mortgage-deed—Subsequent registration of endorsement—Suit on mortgage 
within 12 years of registration but beyond twelve years of actual endorse- 
ment—Suit whether barred by limitation E $ 
—__——-8. 20—Mortgagee directed to discharge mortgagor’s debt due on a 
promissory note—lfl “agent duly authorised” to make part payment of prin- 
cipal or interest to save limitation under S. 20. (F.B.) .. 
————§. 20 (2)—Execution application after three years from final decree 
for sale on mortgage—Mortgagee under usufructuary mortgage conti- 
nuing to be in possession of some items of mortgaged property even after 
decree and receiving rents in lieu of interest—Execution application not 
saved under S. 20 (2) from bar of limitation ; 


Arts. 61 and 120-——Stamps for a sale certificate purchased by one o 
the joint purchasers of property—Suit for contribution—Luimitation 
Rep. 494 . 
Art. 62—Action for recovery of moncy stolen—Limitation 


Art. 164—Anplication for setting aside ex parte decree—Starting point 
for limitation—“Knowledge of decree’’—If means of knowledge equivalent 
to—Practice—Summons—"Duly se: ved”—Meaning of within C P. e (V 
of 1908), O 9, R 13 a 

Arts. 18F and 166—Decrea and execution against joint family pro- 
perty—Purchase by decree-holder—Suit by minor sons of decree-holder 
on attaining majority to recover possession of the property as not belong- 
ing to joint family but exclusively to themselves—Sale sought to be set 
aside whether void or voidable 

Art, 182—Territorial jurisdiction of Court in which decree was passed 
transferred to another Court—Application for execution to Court to which 
decree was transferred—If application to ‘proper Court’ bg 

Art. 182 (5)—Applicability—Pendency of  suit—If excuse for no 
executing decree sa 


— Art. 182, CL (5)—"In accordance with law”—What is? 


Local Authorities Loans Act (£ of 1888), 8. 4—Panchayat Board ing a 
loan without sanction of Government as required by the rules—Effect 

on contract—Right of creditor to recover the amount lent under S. 65, 
Contract Act ` : es 
Madras oa, e a Relief Act (IV of 1938)—Application for scaling 
down—Dismi resb application for same relief barred by res judicata. 
— Cour hearing appeal from decision in a suit wherein plaintiff seeks to 
escape liability from a decree of another? Court—Ifehas jurisdiction to scale 
down the qd ¥ attack Rep. 416 .. 
———Judgmgft-debtor depositing under O. 21, R. 89, C. P Code, the angount 
orar tg have salg set aside and decree-holder drawing amountein full 

* satiskgction of decree Applicat for scaling down—Sustainability—Depo- 
sit on date when Act IV of 1938 e mto force—Effect i 


13 
67 


71 


37 


5 


PAGE. 


b i 
Madras Agriculturist’ Relief Act (IV of 1938)—Mortgage to stake-holder _ 
of chit fund for payment of Rs. 9,000 in 18 instalments of Rs. 500 each— ‘ 
Suit on mortgage—Compromise decree for payment of smaller amount œ 
in five ingtalments—Liability of decree to be scaled down—Date on which 
, liability to be regarded as incurred Rep. 927 .. 36 
______ 8, 3—Firm of moneylenders—If an “agviculturist” aes 83 
—_»—§, 3—“Jodi kattubadi poruppu or the like” —If include payments for 


“Laval”, “road-cess” and “water-cess™. Rep. 461 .. 17 
S. 3 (ii)—Limited interest of Widow in husband’s property—lIf sale- 
able interest 10 


——_——Ss. 3 (ii) (a), 7 and 19—Simple mo ee—If “agriculturist”— 
Puisne mortgagee— a debtor entitled to have debt scaled down—Decree 


on appeal—Juristliction of trial Court, to scale down under S. 19. Rep. 513 .. 15 
———8.-3 (ii) (a)—Simple nortgagee of agricultural Jand—If an 

_‘agriculturist’. Rep. 516 .. 15 

—__——§. 3 (ii) (a)—Vendor’s lien—If saleable interest in land. Rep. 501 .. 26 
————-§. 3 (ii), Proviso—Burden of proof as to whether a person comes 

under the exception in the Proviso to S. 3 (11). Rep. 498 .. 16 
—__—_——§. 3 (ii), Proviso A—Assessee to income-tax in year endmg 
31—3—1937 mr of income for year ending 31—3—1966—Applicability 

of Proviso A to S.°3 (4). Rep. 817 .. 42 


—_——-8. 3 (ii), Proviso A—Partnership—Assessment to income-tax— 
No assessment of partner individually—Effect we 69 
———— 8. 3 (ii), Provisos B and C—Assessment to profession-tax—Criterion 
for applying Proviso B—Date of assessment or period of assessment— 
Some properties assessed in name of husband and others in name of wife— -> 
Applicability of Proviso C to S. 3 (ú). Rep. 841 .. 40 
—_—_—-§. 3 (ii), Proviso B—Excluasion from definition of “agriculturist” 
—Assessment for four consecutive half years from October, 1935, to Sep- 
tember, 1937—If necessary—I{ debtor should be validly “assessed” to ex- 
clude him from definition of “agriculturist”. Rep. 467 .. 6 


—_-8, 3, Proviso C to sub-section (ii)—Agreement by judgment-deb- 
tor to sell the »mmovables situate within the Union—Possession transferred 
to intending purchasers—Debtor 1f excluded from operation of S. 3 (#), 
Proviso s4 

—————8$. 3, Proviso C—Jomt family—Assessment of manager—Effect be 62 

———S. 3 (ii), Proviso D and 8. 15—Kanom—Suit for redemption— 
Kanom held by terwad which was a jenmi paying more than Rs. 500 as 
land revenue at the time of suit—Subsequent partition assigning kanom 
right to one favusiu which paid less than Rs. 500 as land revenue—Such 
tavashi entitled to benefit of S. 15 of Act IV of 1938, Rep. 788 .. 32 


———S. 3 (ii), Proviso D and 8. 15—Owner of kudwaram right purchas- 


ing Semis rights and becoming “landlord”—Usufructuary mortgages of 
. gems in two moieties—One of the mortgagees himself recognised 
as the “landholder” by the Collector—Owner retaining ryoti lands as tenant 
of his mortgagees—If a “landholder” of the estate paying more than Rs. 500 

as petrhkash. r Rep. 883 .. 42 
——————S. 3 (ii), Proviso D--Owner of shares in more than one estate 
paying in the agatcgate more than Rs. 500 as peshkash—If mcluded 

in Proviso (D) to 3 (4). > Rep. Z11-.. 15 
——8. 3 (ii), Proviso D—Person paymg as jempi less than Rs. 500 land 
revenue, pa other land revenue as ryotwari pattadar which together 

exceeded Rs. Effect. ° ° ; Rep. 934 .. 3 

————8s. 3 (v) and 8&—‘Creditos’-*If includes succegsiye assignees of 

original creditor. - A e ~ Rep, 553 .. 24 

———8. 4 (e)—Applicability—Debt due to Imperial Bank cannot be scaled 


down e Sa 51 
——. 4 arog sa A on ase pie society formed er Societies 
ea ea Act—It corporation excluded from inde IV of 
ä ° 554 .. 30 
. 4 (h)—Decree assigned to a wo before 10—1937—Applica- o 
Gility of S'4 (kA) of Act IV of 1938 ° T7 lL- - BY 
1940—II—D \ ° è 


A 
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Madras Agriculturists’ Reliet Act (IV of 1938), S. 4 '(h)—Maintenance 
allowance under a decree— Whether “property” within the meaning of 

° section i n 
—. 4, Cl. (h)—Promissory note in favour of woman endorsed for col- 
lection only after Ist October, 1937—If exempt from scaling down proyi- 
sions ° a 
———5. 4 (h)—Woman creditor exempted under—Plea that creditor was’ 
benamidar—If open to judgment-debtor m execution proceedings A 
————Ss. 7, 8 and 9—“Decree”—Decree passed after the commencement 
of the Act—If liable to be scaled down. ~ Rep. 202 . 
——_—Ss. 7, 8, 9 and 19—Compromise decree—*WHen can be scaled down on 
the basis of the original debt—Uncertified eee towardg decree—How 

far can be proved for purposea of scaling down. Rep: 293 . 
————S. 8—Applicability—Order ing asife sale on deposit of necessary 
amount under Civil Procedure Code (V of 1908), O. 21, R. 89—Suit ulti- 
mately dismissed—Amount payable by way of restitution—If debt within 
meaning of Madras Act IV of 1938, S 8 és 
—S. 8—“Assignee of creditor” is “same creditor” within the meaning 

of S. 8—“Advanced as principal”—Meaning Le 
———_——8s. 8, 15 and 19—Applicability to decree on promissory note executed 


for arrears of rent. Rep. 825 
————Ss. 8 and 12—Debt scaled down under S. 8 (3)—From what date to 
carry interest. « Rep. 870 .. 


——Ss. 8 and 19—Entering up part satisfaction of decree—How far ap- 
propriation towards decree i : 


—————$s. 8 and 19—Hindu joint family—Promissory note falling to share 
of one member—Renewals in his fayour—Debtor summoning account books 
of the joint family and notes prior to partition—Whether creditor can refuse 
to produce Sg 

——Ss. 8 and 9—Liability on mortgage as security for future instalments 
of chit fund—Liability whether incurred on date of mortgage or date of 
default i = 

s. 8, 9 and 19—Pro-note of 23—1—1924 endorsed to plaintif on 
26—1—1933—Liahbility of the endorser to plamtiff—If can be treated as debt 


incurred on original promissory note Rep. 575 .. 
. 8 (1)—Appropriation of payments towards interest made before 
I1—10—1937—If can be re-opened under S. 8 (1). Rep. 550 .. 


———8..8 (i)—Open payments made before 1—10—1937—If can be appro- 
priated towards interest by creditor after the debtor has sought relief uder 
the Act. Rep. 648 .. 

—— 8s. 8 (1) and 19—Payments after 1—10—1937 towards decree on debt 
incurred before 1—10—1932 appropriated towards interest and costs—If to 
be re-opened and readjusted under S. 8 (1)—Re-appropriation if “refund” 


within meaning of S. 8 (4). Rep. 547 .. 
-~ ————S. 8 (1)—Payments propriae by creditor towards interest in his 
plaint filed before 1—10—1937—If can be re-opened. Rep. 654 .. 


———Ss. 8, 12 and 19—Payment before decree of amount sufficient to dis- 
charge debt as scaled down—E ffect—If can be appropriated towards cost .. 


—————§. "8 (1)—Pro-note executed mortgagor for interest due in res- 


pect of mo e—Deemell to be di ed as interest outstanding on 
Ist October, 193 ° A ~ l ea 
——S. 8, CL (2)— icability—Appropriation of open payments made 


JA to 1—10—1837— yarding of counter interest on payments made— 
ect e 


———-8. 8 (2)—Applications—Counter interest allowed on prior open pay- 
ments—If sufficient to prove appropriation towards pineal T 
—_——-§. 8, E; tion—“Assignee of creditor”—If “same creditor” pti 
8 lanati Debt alleged to be in renewal of*earlier dgbt in 


———. 8, 
. favour, of another cr@litor benami, for plaintiff in suit—Evidence as to e 


benam:—A dmissibility. | Rep. 756 .. 
e 
é 
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16 


19 


56 
68 


21 
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Madras Agriculturiste’ Relief Act (IV of 1938), 8. 8, Explanation— 
igi debt evidenced by promissory note of A, along with X and Y— 
Renewal by A, along with B and C—If debt in renewal of or inclusion m 
a fresh document n favour of same creditor—Debt of jomt family—Pro- 
. note of one member-——Renewal by another member—Effect. Rep. 786 .. 
S$. 8, EftpL and 5. 19—Mortgage—Promissory note for imterest ac- 
cried—Decree on the note—Application for scaling down of debt—Note 
whether a renewal of debt in our @f ‘same creditors’. Rep. 664 .. 
—_——-§, 8, Explanation—Pronote execfited by of hypotheca for 
balance due under ge x covered by exp ‘ion to S. &—Decree on 
the pro-note agamst pu er,and sons forming jomt family—Right of 
son to relief under the Act. Rep. 651 .. 
»——S. 8, Explahation, 10 (2) (ii) „and 19—Purchaser of bypotheca— 
Suit on the mortgage—Compromise décree—Liability of purchaser—If per- 


e = sonal—Liability if excluded from ing down provisions under S. 10 (2) 
(#)—Liability one in renewal of origi mortgage—It execution costs also 
included in costs provided for in Ss. 11 and 19. Rep. 685 .. 
_____-§, 8, Explanation—Purchaser of mo property executing fresh 
mortgage to the mortgagee on date of itselfi—If same debtor. 

f Rep. 837 .. 
—_—_—_—-§. 8, Explanation—Scope. Rep. 517 .. 


—__——8§. 8, Explanation—Scope si 
——— $8. 8, Explanation—Scope—Son estopped from questioning lrability 
under a mortgage ‘after partition by his father which he had attested— 
Subsequent aie rage by the son of his own property in discharge of father’s 
mortgage debt—If renewal of earlier debt “ie 
8s. 9, 11 and 19—Allowing counter interest on payments—Inference 
— Decree for costs after 1—10—1932—Scaling down Si 
—— 8s 9 and 12—Appropriations towards principal or interest in 1923 and 
1924 under a debt decreed in 1936—If can be.re-opened and re-appropriated 
under the Act. Rep. 758 .. 
_ 8 g__Interest calculated and paid off in full on 18th November, 1935, 
on promissory note of 4th March, 1933—Debtor whether entitled to -have 
the interest calculated at 5 per cent. and the amount already paid adjusted 
accordingly—S. 12—Debt outstanding after scaled down debt—From what 
date to carry interest Rep. 185 .. 
—_———-§. 9—Mode of working out ° bat 
———§. 10 (2)—Usufructuary mortgage and lease back to mortgagor— 
Rent payable if can be treated as interest and scaled down. Rep. 760 .. 
gg 10 (2) (ii) —Mortgage to vendee for purchase price—Other pro- 
' . perty along with property purchased mortgaged—If contract to contrary 
excluding change under Transfer of Property Act, S. 55 (#7) (b)—Debt 
not ‘liable to be scaled down. Rep. 827 .. 
———-S. 10 (2) ae aie of price and execution of sale-deed in favour 
of X—Agreement by X before registration to have the land conveyed by the 
vendor to Y direct—Y paying cash and executing a promissory note to X 
—Registered sale executed by vendor in favour of Y—Y executing a mort- 
gage next day in favour. of X to cover the amount due on the missory 
note—Liability under—If excluded by 5. 10 (2) (ii) of Act IV of 
i R 


1938. . - Z g $ e Nop. 940 s 
—___-§, 10 (2) (ii)—Promissory-note executed for balance of 
rice of land—Indorsee of promissory-note—Liabifity of—If pages ; 
: tv) (b) 
Rep. 838 


. 10 (2) of the Act as one for. which a charge m provided by S. 
of the Transfer of Pr Act, -° .- ee 
—____-§. 10 (2) (iit)}—Applicability—Liability to ‘public company’ as defined 
in’ Companies Act—Rate of interest together with d@fault interest exceed- 


Pace 


16 


21 


19 
19 


ing 9 cent.—Benefits under Act, if Share wae to debtor. Rep. 478 ..° -25 
— si and 1 romise décr oss amount agreed to be pay- 


able in full satisfaction o suit claim and costs—If can be gegopened and 
scaled gdown—A ppropriation towards costs which would have Bho payable 
—Permigsibility. © . - 476 .. 
ee Tl and 19—Decree for costs—Ljahjlity to befcaled down. — a” 
e 


4 


17 


Ro 


Madras Agriculturists’ Relief Act (IV of 1938), S. 14—Hindu family debt 
—Respective liability of agriculturist and non-agriculturist members—Appli- 
* cability and scope-of S. 14 , Rep. 187 .. 
a and wife joint promisors—Applicability of S. 14 to 
wife’s t a 
———-5S. 15—Arrears of rent fot faslis prior to 1345 due from tennt assigned 
by jenmi to third person—If can be deemed to be dischar by tenant de- 
positing rent for faslis 1346 and 1347" Malabar Tenancy Act, S. 3 (k) and 
(y)—‘Jenmr’ or ‘Intermediary’—If infludes assignee of right to collect 
rents Rep. 935 .. 
————S. 15—Assignee from original tenant pot, personally liable for rent 
prior to assignment to him—If entitled to benefit under S. 15. Rep. 451 .. 


———-S. 15— Assignee of a portion of oN: allotted to tavgshi on partition 
—If entitled to benefit under S 15— eposit of rent to include arnears of 
revenue payable by kanomdar for those faslis. Rep. 820 .. 

———S. 15—Aszsignee of a portion of the properties demised under a kanom 
—If lable to pay the rent due to jenni and entitled to benefits under S., 15 
of Madras Act IV of 1938 i 

—— S. 15 (1)—-Assignment by non-agriculturist to agriculturist after com- 
ing te Hii of the Act—Rent due by such assignee—If falls under 

15 (1 : ws 

———-S. 15—“Panayam purappad”—Possessory mortgage—Surplus of in- 
come from property repayable to mortgagor—lIf rent—Applicability of 
S. 15. a Rep. 712.. 

———5S. 15—Tenant mortgaging demised property with possession directing 
mortgagee to pay michavaram—Mortgagee if entitled to deposit arrears 
for fasli 1346 and claim the benefits under S. 15 of the Act ; 

———8. I0—Appeal after Act came into force declaring a liability for the 
first time—Appellate judgment reserving debtor’s right to apply under Act 
when there was no formal application before him—Effect on debtor’s right 
to apply under the Act—Procedure Rep. 473 .. 


————8. 19—Application by one debtor impleading other debtors as respon- 
dents, for setting aside sale in execution and for scaling down decree—Ap- 
phcation for withdrawal—Rights of other debtors : 


order not clubbed with main appeal against the decree which was allowed 
to proceed er parte by the applicant—Appeal against order infructuous as 
appellate decree had been substituted for decree sought to be scaled down. 
———Ss. 19 and 20—Application for stay and for scaling down by one 
judgment-debtor—If all other co-judgment-debtors should join in it f 


———8. 19—Application under to appellate Court—If original matter—Civil 
Procedure e (V of 1908), O 7, R. 10—Applicabilrty. Rep. 940 .. 
———-S. 19—Court which passed the decree having a lower pecuniary juris- 
diction at the time of application—Jurisdiction to scale down its decree . 
———Ss. 19 and 20—Death of judgment-debtor just before expiry of the 
sixty days time allowed under d 20 for applying for scaling down— 
representative—If entitled to file a fresh application for stay under S. 
Procedure. - ep. 466 .. 
——8s 19 and 20—Debt due by members of a partnership firm—Agricul- 
turist member—Right to have debt scaled down F 
———-8. 19—Decree for füture instalments under a chit, fixing the principal 
—Reduction of the principal if scaling down—lIf issible i 
——8. 19—Decree on mo e—Pyrchaser of equity of redemption— 
If judgment-debtar--Liability ot, if ‘debt’ “under Act liable to be =a oo 
e ep. S 
— S. 19—Extent of puisne moytgugee’s right to scale down when owner 
of equity of redemption a sie Hcp Vy iy ¢ Rep. 872 .. 
. 19— decree of 14—3—1937 on mortgage—Private sale of some 
items of h eca on 9—10—1937—Vendee directed to pay oo 
Balance remkining ungpid by vendee, a non-agriculturist—D®èbt scaled down 
* to zerg by operation damdupqt yule—Vendee if can be impleaded and 
made liable tor the debt as a non-agriculturist 
e 
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Madras Agriculturiste’ Relief Act (IV of 1938), 8. 19—Payments before 
1—10—1937 towards debt—Burden of proof as to appropriations F 
———— $. 19—Payment before 1—10—1937 towards a decree for principal, 
interest and costs and entering of part PAS Ee OE TTO 

, permissible 


——_—_——§. 19—Bromissory note, dated 4—1—1934 and letter of guarantee in 
respect of the note by others, dated 7—8—1933—Compromise decree—Scal- 
ing down—Pninciples 

—§. 19—Sale m execution of decree with permission to tee i 
bid and set off—Sale prior to 1—10—1937—Application for scaling down 
decree amount—Maintainabiljty, pending application to set aside sale under 
O. 21, R. 9, C. P. Code 

»—@—— Bs. 19 and 23—Sale in execution of mortgage decree—A pplication by 
judgmentț-debtor—Qualification for benefits under—Necessity to give notice 

° to puisne mortgagee. Rep. M3 .. 

——$s. 19 and 20—Stay of execution for two months—If extends 60 days 
period within which petition under S. 19 may be file#—Order if revisable .. 

————§. 19, Proviso—C onstruction Se 

——-§. 19, Proviso—Construction sis 

— —S8. 20—Stay of ¢xecution under—Power of Court to direct its officer 
to sell perishable property in its custody to prerai its deterioration 

——— 8. 21—Insolvency of father—No bar to son’s right to apply under 
the Act for scaling down 

$8. 21—Insolvency of mortgagor and declaration of dividend in te 
insolvency—Purchasers of equity of redemption—Right to have mortgage 
decree scaled down 


———-§. 23—Applicability 

Ñs. 23 and 19—Application under—If applicant must show that be 
has applied under S. 19 of the Act ca 

. 23—Decree of foreign Court—Execution in Madras Peen 

Application under S. 23 for stay—If can be granted 

—_ —§. 23— Decree wiped out by sale in execution and E E E 
—Person who was judgment-debtor if entitled to apply under S. 23 : 

8. 23—Dismissat of application for defanlt—Application for restora- 
tion—C.P. Code (V of 1908), O. 9, R. 9 and S. 141—Applicability 

———-8. 23—Donee from mortgagor of one of the items of mortgaged 
property—Sale in execution of eee decree of all the items of mort- 
gaged property in one lot—Right of the donee to re-open and scale down 


_ debt. Rep. 749 . 
———-§. 23—Sales in execution held before lst October, 19397—If can be 
re-opened by the Court. Rep. 238 . 


———§. 23—Sale under Madras Estates Land Act on 10th December, 1937— 
"Sale proceeds lying in Court and no sale certificate issued—Application on 
Oth April, 1938, under Act IV of 1938, S. 23—Maintainability : 

—————§. 23-—Scope—Sale in execution—When can be set aside. Rep. 709. 

———§. 27—Certificate given by Løa. Board—If conclusive of the facts 
which it states. Rep. 468 . 


Madras Children Act (IV of 1920), Sa. 3 and 22—Conviction for ee 


Rocised, ander 16 years- ai date of oiienice and own ty at Gime Oh Conve’ 


tion—Proper sentence 

—_—fe. 21 (1) and 26 (1)—Young person charged under S. 32æ%, I.P. 
Code, pleading guilty —Sentence of Rs.°50 fine—Notice S. 21 (1) of 
Madras Chil Act to father amd direction ugder §. 26 (1) to pay the 
fine—Father not giver opportunity to show that 7 had not conduced ° 
to the commission of oftegce—Proper procedure ; 

Madras City Police Act (III of 1888), Ss. 37 (2) and a or using 
a house for the purpose of gaming—Gist of the offence 

———Bs.e37 (2) and a for aa eg e bets on ome 
yaces—Offence under S. 37 (2)—Persons dound 


Js 
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calculations, etc., as to result of horse race—Liability to conviction for 
. | offence under S.'45 of the City Police Act. 


Madras Debt Conciliation Act (XI of 1936), Ss. 4 and 25—Singk aeda 
applying for settlement of debt—Judgment-debtor applying for stay of exe- 
cution by other creditors—Mgaintainability 

——-8s. 4 and 25—Stny of execution of money decree pending. prockedings 
before the Debt Conciliation Board vial S. 4—Court if can impose any 
conditions in staying proceedings. Rep. 322 .. 

——8s. 10 (1) and 23—Creditor duly filing his statement of claim— 
Failure of creditor to produce accounts—Absence of creditor at a aS 
Board declaring debt discharged—Legality of order—Review under S. 
Availability of remedy—Effect on right to issue of wr of certiorari 

———§. 25—Stay of execution in respect of same debt—lIf can be-granted 
-more than once—Application for conciliation—I{ can be made mdre than 


once. Rep. 923 .. 
—§. 25—Stay under-——Procedure—Duration of stay—If can be fixed 
by the Court. Rep. 283 . 


Madras District Municipalities Act (V of 1920), Ss. 81 and 83 (i) ie 
truction—Power-house of Devasthanam—When exempt from pro- 
perty-tax—Power-house used for supplying electricity*to shops and hotels 
and yielding profits—Effect. Rep. 897... 
———S. 83—Premises rented out for use for educational purposes—If 
exempted from property tax 
—_—— 8. 216—Building commenced and completed before application A 
permission granted by Municipality—Notice under S. 338, compelling demo- 
lition of building and comphance with notice—Legality of action under 
S. -338—Proper procedure was that under S. 216 and not under S. 338. 
Rep. 1032 .. 
————-Ss.' 249 and 313—Prosecution under—Refusal of executive authority 
to renew a licence—If ground for acquitting an accused prosecuted for not 
having a licence ne 
—--—--§. 269—“ Trade of butcher’ ’—Meaning 
——Sch. IV, R. 18—Applicability Seat 
Madras Estates Land Act (I of 1908)—Patta for one year if requires regis- 


tration—S. 52 (3)—Patta if remains in force after one year—Suit for 


possession by such tenant agamst trespassers after one year—Landlord’s 
uiescence in suit—Suit if maimtamable—Landlord added as a defendant 


ale im second appeal more than twelve years after the date of iepa 
S. 22, Limitation Act—If applicable 
= 3 (16)—-Free gift of land in recognition of past eee 
“service tenure’’ 
—_-~——-§. 25—Agreement by ryot to pay a preruum—Ryot let into gosectien 
—Landlord, if can recover.the premium afterwards 
——_—_8. 25—Pronotes executed by ryots to stop the filme of dond 


appeals against them by the Zemindar who was unsuccessful in both the 


lower Courts—I£ without consideration—Whether unenforceable by reason 
of S. 25 of Estates Land Act 

———$. 26 (3)—Ryots paying from time immemorial only 30 panams as 
rent—Landlord whether entitled to benefit of S. 26 (3) 

—_——-8s. 27 and 28—Purchase by landlord—Effect on old patta—Calcula- 
tion of rent—Principles 

——-§. 56— ae od See of Fofnt holding—Pattas not tendered és 
at the ryots—Sui t un S.°56 to enforce acceptance of patta-—Maintaina- 

ty 

——8s. 112 and 146—Assignee of MEER pattadar recognised as ee 

i elie Default in payment of rent—Assignee if can be es 
7 defaulter?’ 

ee 124 and 1&-A—Purchase by landlord under sale for E of, 

reat—Claim for m profits fill°delivery—If cognisable in Civil Court.” 
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Madras Hindu Religious Endowments Act (II of 1927), 8. 43 (1)—Power . 
archakas 


of trustees to prescribe fees to be paid by worshippers to 


~ ———ŚŠ 73—“Excepted temple”—Scheme for administration Jurisdiction 
to frame.° Rep. 858 . 


Madras Local Boards Act (XIV of 1920), 8. 19 and R. 1—Suit for injunc- 
tion restrarting holding of election—Electioh held since the filing of the 
shit—Denial that any election was )eld—Maintainability of suit in Civil 


——§. 207—Accused found guilty of offence under S. 207—If can be 
acquitted on the ground that the result of his objection petition was not 
communicated to him e o 


Madras Motor Vehicles Rules (1938), R. 4, CI. Gt) "Contract 
carriage "Use without permit—Offence 


Madras Prevention of Adulteration Act (III of 1918) Rr. 27 and 29— 
Adding water to milk—Offence—Purity of milk—If material 


Madras Salt Act (IV of 1889), S. 74 (d)—Owner, driver and cleaner of 
motor lorry in which contraband salt was transported—Conviction aiid 
S. 74 (d)—When proper 


Madras Survey and Boundaries Act (VIII of 1923), 8. 13—Decision of 


survey authorities registering land in favour of plaintiff, a mosque—If tanta- 
mount to putting the mosque im possession 


Madras Village Courts Act (I of 1889), 8s. 13 and 73—Suit for recovery 
of movables or their value Rs. 50— trisdiction of Village Court to try— 
Order of District Munsif under S. 73 the Ma Court’s order— 
If open to further revision by High Court under C.P S. 115 ` 

——. 73—Decree of V Court oncla ehh on he aeol jews 


frve years old and barred— t e a 
unjust under S. 73 A 


Malabar Tenancy ,Act (XIV of 1930), 8. 3 (k) and ae a inter- 
Rep. 935. 


mediary”—If includes assignee of right, to collect rents. 
————-§. 17—Renewal of kanom—lIf to be on same terms 
———§. 20—Scope and applicability 


Master and servant—Contract of service—Provision that appointment is 
‘í permanent’? and will not “ordinarily” be terminated—Construction 


Mortgage-—Covenant to redeem after paying mortgagee’s monty—If personal 
covenant to pay—Suit for money—lf tainable 
ear SE el on mortgage—First mortgagee purchasing a part of the 
otheca in execution of decree on puiane mortgage in his own favour 
ights of parties 


Rains Instruments Act (XXVI of 1881), 8. 87—Promisso “note— 
. Alteration of dates of execution of document and indorsement of interest 

paid—Plaintff not guilty of any complicity—If S. 87 applicable 

————-§. 94—Notice of dishonour—Essentials of validity 

Partnership Act (IX of 1932), 8. 69—Suit by partners dissolved unregis- 
tered firm against clerk for recovery of maneys a i eer 
bility 

Penal Code (XLV of 1860), 8s. 302 and 326—Accused stabbing Sith: a 
pen-knife in the chest and thereby causing deafh—Accused illiterate—If 
can be presumed to have no knowledge that death will ensue—Proper con- 
viction 

—_——_—§8. S04--Person addressing a fhesting and in the cotrie of the speech 
abusing the complaimants—Complamants not prosent i Hie mie ne onos 
tion. under S. 504, I.P. , Code—Snstainabifity 

Pledge—Deposit, of insurance policies accompanied by a mee setting out the 
policies as articles pledged—If creates a valid lien in Sa SFe 

ep. 89 





of such 


z —Déosit ot Thre certifcates of companys cites a valid péige- 
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Police Act (V of 1861), Ss. 30, Cl. (2) and 32—Licence for taking pro- 
e cession—Violation of condition—Persons other than licensee, if guilty 
under S. 32. g Rep. 819 . 


Post Office Act (VI of 1898), 8. 52—Offence under S. 52—Sanction of 
postal authorities—If essential fo confer jurisdiction on Court , 


Powers—Construction—Agent of petitioning creditor with mace “to een 
to all the aftairs and Court pr ’’_Tf confers power to present a 
petition in insolvency—Presidency Towhs Insolvency Act, S. 9 (¢)—Earlier 
attachments continuing for more than three weeks—Later similar act of 
insolvency—lIf can be relied on for adjudication, Rep. 495 . 


Practice—Amendment of plaint—Procedure z 

— Appeal Offcial Receiver in insolyency refusing to abpeal—Creditor 
if entitled to appeal 

————Attachment—Decree attached set aside on appeal—Effect—New gees 
passed—If attachment revived 


Decree against tarwad binding even on members not eo nomine 
partits—Declaration that’ decree was not binding—If can be obtained with- 
out cancelling the decree 


Plaint deliberately framed to avoid payment of higher Coti 
Amendment—Permissibility 

Presentation of plaint to Court of Subordinate Judge—Return for pre- 
sentation to Court of lower pecuniary junsdicton—Suit #f can be deemed 
to be instituted on the date oi presentation to Subordinate Judge’s Court. 

‘Res judicata—Finding on an issue by the presiding Judge—lIf can be 
altered or reopened and decided by his successor. Rep. 499 . 


Presidency Small Cause Courts Act (XV of 1882), S. 38—Decree neo 
contest—Scaling down and amendment of decree under S. 19 of Madras Act 
IV of 1938—Applicaton for retrial—Mantainability 


Promissory note—Consideration, withdrawal of prosecution against a third 
person by the plaintiff—lInability to withdraw prosecution as Court refused 
to permit the case to be compounded—Enforceability of promissory note. 

——Suit by indorsee under a forged indorsement—If mauntainable 


Provincial Insolvency Act (V of 1920), Ss. 5, 37 and 43—Powers of 
review—O. 47, R. 7, C.P. Code—A ppealabibty of order refusing review 
—Revesting of properties under S. 37 long after absolute annulment under 
S. 43—Rights accruing meanwhile 


——§. 35—Pettion by another creditor for annulment of TE RA 
Allegation that no debt was due to the petitioning creditor and that adjudi- 
cation was result of collusion between insolvent and petitioning creditor— 
Delegation of mguiry to Official Receiver—Propriety 

——S. 51 (1)—Date of admission of petition—Benefit of the erection 
Meaning 

——5s. 53 and 54—Alienation by insolvent outside scope of S. 54_If 
can be attacked under S. 53 

———$. 72—Insolvent obtaining credit without ee bankruptcy— 
Order directing prosecution for offence—Appealab one on appeal— 
Revisios—Earler proceedings® for Sele Sareea Seger bar to subse- 
quent per for prosecuti of insolvent pending appeal 
against order directing prosecution—Ii makes the proceedings for prosecu- 
tion void. Rep. 672 . 

————S. 77—Leter, of EE e to confer jurisdiction on Court 
acting in aid r 

—_——3. 78 (2)—Insolyency—Widow of undischarged insolvent—Suit for 
declaration that she waf entitled tô the defree amount included to be realised 
by transferee -holder from her husband—Mbintainability of sut— 
Annulment of insolvency—Limits of. Rep. 696 .. 


Res jadtcata—aApplicabi to execution proceedings—Order for sale ® exe- 
cution And proclamati objecting to sale of item—Failure to sub- 


18 


74 


fy 


, » ° 1g á 
e j Pact. 
stantiate at hearing—Final order for sale—Subsequent application to exclude zn 
property from sale—Barred by res judica , . di 
Res judicata—Suit filed mortgagee—Adjudication of mortgagor as insolvent i 


—Application by speci Receiver in insolvency for setting aside sade aioe = 
. without consideration—Suit and application heard together—Suit dec 

and applicatign dismissed—Appeal only from order dismissing application— 

If, barred by decree in suit ° .. Q l 


Settlement deed rE given to wife for her mamtenance for life— 
Death of 


of settlor—Subsequent unchastay—Lf involves divestiture of life — 
estate—Burden of proof for setting aside settlement te 77 

Small Cause Court returning plaint for presentation to Court ha ing ori- , 
. ginal jurisdiction—Later Onur if can again return the plaint. N.BR. .. 7 


è Surety—Mortgage by surety for overdraft current account of principal—It dis- 
° charged “by earliest payments by principal debtor—Rule in Clayton’s case— 


Applicability 33 
Survey and Boundaries Act—Dispute as to correctness of survey demarca- 
tion of 1919-1912—Whether provisions of 1897 Act or 1923 Act applica- 
ble ' rs 
_ Tort—Malicious prosecution— Verbal complaint to V Magistrate charg- 
ing the plaintiff with robbery—If absolutely prvil a 78 
Transfer of Property Act (IV of 1882), 8.. 6 aat for pees Vee 
wrongful disposs on of premises in breach of lease agreement— ign- 
ment by sale of e “profit and loss of the suit”—Assignees if entitled to 
continue the suit ae z 68 


SS 76—Usufructuary mortgagee Írom lessee—If can be proceeded 2 
against by the landlord for rent or fodi due on that property ee 37 


ss. 76 (b) and 77—Usutructuary mortgage—Mortgagee to utilise 
. the profits towards interest and pay rent to superior landlord—Failure to 
pay rent—Decree ohbined y supenor landlord for arrears of rent and 
eviction—Decree not executed an i i 
gagor—If mortgagee bound. to account for arrears of rent not paid . 7” 
Tristee suing—Removal from office pendmg suit— t to continue the suit 
— Worshippers joining ex-trustee and fling a Maintainability—Ex- 
trustee dead—Appropriateness of the order for retrial of suit a 


52 
Will—Bequest with restraint on alienation—Effect se 70 
Will found to be invalid—If can be given effect to as family settlement .. 85 
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FALSE AND VEXATIOUS LITIGATION IN ANCIENT 
-= HINDU LAW 
N. PHALALOCHANA RAO,. B.A., LL.B., ADVOOATE, MASULIPATAM. _ 
The idea of punishing and discouraging false and vexatious 
claims or defences by awarding compensatory costs to the successful 
party is not a new or modern one. Even in our ancient legal 
system we find such a practice in a more well defined and detailed 
asbion. , 
A false or vexatious claim YMA has been described thus. 
cak, Rana, fad, Rra | 
7 r ' 7 7) 
ami ot et a, cared AAT l 
(1) afad = Unnatural, unusual or unknown, 6g., Defendant 
has taken away the horns of the plaintiff’s hare. 
(2) RATETA = Harmless, trivial, e.g., defendant is doing his 
business in his house with the aid of the light in plaintiff’s house. 
(3) faze = Meaningless, unintelligible. E 
(4) fasaad = Useless, ¢.g., the defendant has been singing 
near plaintiff’s house. a , 
(5) HATFL = Improbable, impracticable, e.g., the defendant has 
derided or ridiculed the, plaintiff with a frown (qa) 
(6) ITE = Unnatural, ¢.g., the’ plaintiff-has been scolded by 
the defendant (who is dumb). . 4 
Kinds of Defences to an action . \ 
Katyayana has enumerated four kinds.of defences:—. 
e e 


+ 
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“oa fede ta, weqerad aa | . 


gara Rag — u” 


(1) aaa ¿2 Rea Par or agg (3) A- 


; Rea (4) WEA. s 

(1) Cognovit or defendant admitting the claim. (2) Denial 
of claim. (3) Plea of discharge. (4) Plea of res judicata. 

It is unnecessary to discuss the cases where the defendant 
admits the suit claim. ‘The rest alone need to be dealt with.” = ~~ 

| (2) FAST Where, the defendant denies the. debt or the suit claim. 
If the plaintiff sucessfully proves his case, the defendant besides pay- 
ing the suit amount will have to pay an equal amount to the King 
as a sort of fine for setting up a false defence’ (Rieapaz ; or - fer) 

ET ATA MTL, TT UT A o 

ai tego, arama ata 1? i 

If the plaintiff fails to prove his case where the defendant denies 
the debt or claim, then the plaintiff will be mulcted with a payment 
of twice the suit amount to the king, as the plaintiff is guilty of 
advancing a false claim (THTATE) 

(3) & (4) JATERA, and STENT Plea of discharge and plea 


of res judicata. The sime rule applies to'these two cases also. But when 
the defendant fails to establish that the suit is barred by res judicata or 


fails to prove that he had already discharged the debt, he has to pay 
the suit amount to the plaintiff and twice of it to the King. 
“org edt SEA, ARG a aG + wae qa ao 
RRA ue Rg se eure, 1? | 
Vienanewees 
Even when the plaintiff is not able to state his case properly he 


kak ee 
suit amount to the king as fine. 


“arg afar. afar sag a amt “aer ei 
ER E = 
EENE A 


i MEES ne r Aaa: Parties are not allowed to take 
up inconsfstént positions:or! raise inconsistent pleas during thg course 


A N 


o 


o 
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‘of the trial; and if they do so they will be fined. ,, Thus we'see -that 
the principle in the maxims, ‘Ording placitand; Seroato servatur..t . 
jus’ i.e., the order of the pleading being preserved the law is. preserv- 
ed; and ‘Nemo potest mutare consilium ‘suum’ inalterius injurium, it. 
"nd one can change'His mind th’ tht prejudice of another's right’ was ` 


observed even in those days also. «Narada describes QT thus. 
“ging Raa Asama ga fo 
TERRÀ etre E A ae: T 


For example, ifthe plaintiff at-the time of the complaint stage 
(@TATATHAA) states, that the defendant, borrowed the suit amount 
from him,-.and subsequently changes his case at the time of giving : 
evidence (ATSTAAA) that defendant has stolen the amount, the 
plaintiff is liable to be punished as RIAA; but only with a fine 
and not with an amount equal to the suit claim: - +. 


Kaat quad aafa a eA | 


EFT is also described by another sage ea 
“gaa, franc, Treat eT | 
enga aA a din: vale: ea: 11”? | 


(1) One who changes his case during trial or .a prevaricating 
witness. (2) A hostile witness. (3) A party who does not stand in 
front of the Judge. (4) One who refuses to: give evidence. - (5) One 
who absconds when summoned. , 


Vague and indefinite replies or defences etc. 


Vague and indefinite replies or defences were discouraged and 
punished. Cf. ‘causa vaga et incerta non est causa rationabilis 
i.s., a vague and uncertain cause is not a reasonable cause. The’ 
followiag are some of the a instances ae such biis and 
indefinite defences. : ! 


(1) afa A Patent PE the nti laid for. the. 
recovery of 100 gold -coins gao:, defendant's answer is, he migh 
have borrowed 100 gaon: or 100 am: —e o 


(2) TBAT, s.g., when the suit is for, 100 TEN 3, defendant 
says that he once borrowed rop , ae 


(3) qed (4) aan o 


~ 


=ê 


(5) STRATE Irrelevant reply t. ve F ' when the p a eine 
: the defendant pleads that he was beaten by fie plaintiff. 


e e o* 
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(6) Raper When-the plaintiff claims -100 B40: defendant“ 
replies that he doca not owe anythiig this plant a 


iG? AEs Absurd defence —To say that he has borrowed the 


amoynt from the plaintiff, but he does Rpt owe him anything | n a 


out peering discharge). l 
l (8) SNET Ambiguous er. upinellgibe replies. 


(9) wae Meaningless and silly replies ¢.g., when the suit is for 
principal and interest, defendant pleads that he lras already paid the 
interest but.the principal amount was: not borrowed by him.. 


- {10) asdal Confusion of pleas or replies e.g., admitting the 


suit claim in one aia denying-if in anothet and picading discharge 


in a third— . ; on tl 
Punishment for giving false sidene 


Witnesses were algo pee for giving falsé evidence. Yagna- 
valkya says. 

in Tah A GRIE on | l 

Raag aug Rare aT: aa: I” 


Each one of the false witnesses should be fined with double he suit 
amount: and in the case of a Brahmin he' should be exiled. 


a: ane AAA Page aaa: | 


a ase qos, set g. Aare 1” Ibid. 
When a witness, having agreed tò ' give evidence and having 
received instructions also along with the other witnesses, denies 
everything at the, time of giving evidence, he is liable to be fined 
with eight times the suit amount; and if he is a Brahmin he should 
be banished. 
Punishment ‘for Kings and Tii 


= 
e 


ad 


Not only false and vexatious litigants sad wieaeiaes oi, Girone: 


punished but also Kings and Judges, who did not properly admini- 
ster justice out of féar, favour or malice. Manu says: 


CRUT NIA N, AUA NATETT || 
á aad HERS ATH Va A IP? 
Punishing thé innocent and acquitting the guilty, Ee King suffers 


from infamy and goes to hell. He should EAEI without ` 


——— — — 


ey e e e 
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eam g g ehi, Regia Raia I” 


Out of affection (sympathy . or love) or out of covetousness 


- (avarice) or out of fear if Judges decide cases in derogation of law, 


they are eačh, liable to be fined with twice the suit amount— 
There used to be four grades Of courts. 


(D atte (2) FE (3) AM (4) FR 
IMAGI acted as the highest appellate tribunal, but further 


appeals Jay to it from its own'decikions with a'change of advisors or 
Judges. If the appeal failed the defeated appellant was punished arid 


if it succeeded the erstwhile Judges wHo wrongly decided i app 


previously were poe 


rc 





SUMMARY OF ENGLISH CASES. 


Myers o. Erman, (1940) A.C. 282 (H.L.). 

Soltcttor—Negligence in leaving conduct of case to managing clerk who 
Fh een til ala aad of 
Court to order solicitor to pay costs personally. 

A solicitor through his managing: clerk (to. TEN he left the 
conduct of a case) “as a result of a deliberate policy adopted in. his 
office, in the conduct of the defence and.in relation to discovery 
increased the plaintiff's difficulties, added to the expense, and 
obstructed the interests of justice” ye filing wholly inadequate: and 
false affidavits and documents, co 

Held [reversing the majority view of the Court of Appeal in -(1938) 
g AILE.R. 498], the Court has jurisdiction to order the solicitor to 
pay’ ‘costs. The primary object of the Court' is not to punish the 
solicitor, but to protect the client who has suffered and to indemnity 
the party who hag been injured. The’ solicitor cannot escape his 
liability by ‘dissociating himself fromthe acts and defaults ‘of his 
managing clerk whose acts‘are to be treated as the acts of the principal. 
It is immaterial that no professional misconduct is attributed to the 
solicitor personally. 


Sootr v. Franx F. SCOTT TADE (1940) 1 Ch. 217. 

Companiss—Articlss of associatigm not in accordance with intention of 
stenatories—Rechfication—If can be made.by Cougt. l 

‘The Court has no jurisdiction -to rectify es of association, 
even although it should be proved that the articles of gssociation do 
not acoord with what is proved to have been the cgncurrent intention 
of the signatories at the moment of their signa A 
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Bimac, LTD. v.. AMBLINS (Commits), LTD., (1940), 1 Ch. .225. 

Trade Marks Act (1938) (c. 22), S. 4—Use by defendant of plainkff’s 
trads mark in relation to plaintiffs’ own goods—If infringement. + - + 

Plaintiffs had registered “ bisurated ” as trade märk in respect of * 
(1) their patent medicine and (2) chemical substance for use, in 
pharmacy. Defendants carrying on business of manufacture and 
sale of medicinal preparations issued pamphlets showing the exor- 
bitant cost of patent medicines and their ee and offering the 
same prescription at much less cost... . 

Held, this did not constitute an infringement as the defendants do 
not by any means seck to describe goods of their. own, manufacture 


by the plaintiffs mark. On the contrary they emphasise the dis- 


tinction between their own and the plaintiffs’ goods. sooj 
[See on Appeal in (1940) 2. All. E.R. 608.] 





In re ZAKON : Ex parte Toe TRUSTEE 0. BUSHELL, (1940) 1 'Ch. 253. 
Bankruptcy—Trustes under abortive deed of assignment for bengi of 
ee a lee ce eee 


' trustes in subsequent bankruptcy. 


On November 12, 1938, the bankrupt executed an assignment of 
his properties to the respondent as trustee for.the benefit of his creditors. 
On November, 17, 1938, the respondent procured the deed to be 
‘registered and incurred expenses. On November 18, 1938, a meeting 
of creditors was held and the majority of creditors were not in favour 
‘ofthe deed. On November 24, 1938, a creditor presented a bank- 
ruptcy petition and.a receiving order was made.on January 5, 1939 
and on February 1 the bankrupt was adjudicated. On January: 25 
the applicant was appointed trustee of the debtor’s property. When 
the respondent was called upon by the trustee in bankruptcy to hand 


-over the collections he, had made, the ‘respondent sought to retain 


from the profits of the. business,, the amount was he was out of 


pocket i in carrying on the, business. 
„Held, the ‘respondent expended the OEY enirdy at his 





risk and the trustee in bankruptcy was entitled to the whole amount. 


' In re Honor : Hoper v. Grirriras, (1940) 1 Ch. 260. . 

, Will—-Gift burdened with a condition—Devises paying for some tims 
the surplus amounts dixscted to be paid under the will—Personal liabiliiy— 
df impossd-—Gyft if can be «disclaimed after acts indicating acceptance: 

A wife a pointed her husband and mother executors and trustees 
of her will and d a, freehold thus : “1 give and bequeath the 


“freehold to my husband A.H. in gonsideration of ‘his paying to my 


sister C.M.G. the sym of al. per week during her life.and I further 
direct. that in tha event of my said husband disposing of the whole 
property the annțity . of. al. per week shall cease and in liêu thereof 


o 


o 
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“he-shall invest the sum of 2,000}. in authorised trustees securities in 


the name of C.M.G., A.H. and the other executor TETO and as to 
the reniainder of my estate I give to. A.H. my husband absolutely.” 


The surplus income was insufficient to provide the al. a week to 
C:M.G. and A.H. paid for 4 years the 2/. making up the deficiency 
from his own pocket. A.H. took out a summons to determine whether 
any personal liability was imposed on him to pay C.M.G. pee 
of the testatrix’s interest in the property. , 

Held, in the circumstances A.H. had accepted the gift by his 
conduct and the obligation to make the weekly payments or provide 

2,0001. a ee ee ee eee 
disclaim the gift. 





ENGLIEH AND SOOTTISH CO-OPERATIVE Soamry, LTD. 0. ODHAMB 
Press, Lro, (1940)°! K.B. -440 (C.A.). 

Tort—Libel and slanrder—Headline in newspaper literally ui When 
capable of an innuendo—Manner and occasion of the publication—Effact. 

Plaintiff, a co-operative society, though there was no question 
whatever as to any moral guilt at all or any fraud, was charged as 
a test case with making a “ false return” in that a particular entry 
was wrong. Plaintiff’s auditors and legal advisers had given the 
opinon tiat Dien eee ae Cal or E poce an De 
treated as ‘ capital’ and the public auditor contended that it should 
be treated as profits. The plaintiffs were fined on the charge. The 
defendants, a newspaper, published a report with a prominent headline 
in bold types “© False Profit _Return—Charge Against Socisty,” fol lowed by 
an account of the proceedings which were in their natural meaning 
an accurate statement of facts with some portions printed more 
prominently than others. ` The plaintiffs pleaded an innuendo that 


the words were meant and understood to mean that the plaintiffs 


had deliberately falsified their accounts and that theyghad published 
a return of anriual profits Which they knew to be wrong and that they 
had done so with a view to deceiving their constituents and, the 
general public as tò their ‘true position and that they were insolvent 
or unstable and a society which investors should avoid and that 
they carried on their business by dishonest methods. Defendants 
objected to the inmusndo on the ground that the words in their natural 
and ordinary meaning were incapable of the innuendo. a 

. Held, ‘having regard to the ambiguous if not PE 
of the word “ false’ *__namely that it connotes son\ething of a fraudu-” 
lent nature and the mode and occasion of the p ee the words 





[1940 
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Briron Ferry STEEL Co., LTD. v. BARRY (1940) 1 K.B. 463 (C.A). 

_ Incoms-tax—Finance Act, 1926, S. 32 (2)— Merger of mansfacturing 

parent and subsidiary companies —Liability of parent company to taš as siccessor 
to business of subsidiary company. is, 

On the’ liquidation of six wholly owned siibaliney’ companies 
the business was transferred to the parent company and the parent 
‘company instead of manufacturing and supplying steel bars to the 
subsidiary companies to be made into tir plates began to make tHe 
tin plates themselves. 

Held, on he Grea be pace onpa aia e 
business of the six subsidiary companies and were liable to tax as 
such. 





Rouse o. GRAvVELWORKS, LTD., (1940) I K.B. 489 (C.A.). 

Eassments—Natural right to support of lands—Water collecting in 
quarrying pits blown over nsighbour’s land by wind—Laabhiltty. 

The defendants by digging gravel on their: property allowed 

water to collect in the extensive pit and the water was blown over the 

neighbouring (plaintiff’s) land washing away the boundary and 
causing damage by erosion. 

Held, the defendant had used the land naturally and is not 
liable for the destruction of the natural lateral support of the plaintiff’s 
land by operation of natural forces. The plaintiff had no cause of 
action. 





7 - 
ALDHAm v. UnrreD Dams, (1940) 1 K.B. 507 (G.A.). 
Tort—Negligence—Pony attached to carriage left unattended—Injury to 

plaaitff attacked by such animal—Ownar’s liability for damages. 

_ The jury found that the defendant was negligent in leaving a 

pony attached to a carriage unattended and plaintiff was injured by 

the pony. | 
Held, a driver who knowingly leaves a restive pony unattended 
is justly held guilty of negligence. The facts in the case fully justified 
the inference that the plaintiff’s injuries were directly caused by the 
negligence of the defendant’s servant in leaving an impatient horse 
unattended for too long a*time. 
Cox v. Burbidge, 1863) 13 C.B.N.S. 430 distinguished and (1939) 
g AILE.R. 478 reversed. 


ee —_i_,s-— 
Way v. ER NAVIGATION Cotumry Co., LTD., (1940) 
1 K.B. 517 (G.A. . P ° 
Workgay s jon— Accident arising in ths course of Employ- 
ment—Payment of ation after notice of accident—How fam evidence 


of “agcident. : i P 


o 


£ 
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Slesser, MacKinnon and Goddard, L. JF. (Slesiers L.J., dissenting) .— $ 

In the absence of any evidence from employers, the fact of their , 

paying. compensation under the Act, is some evidence that they +- Ea 

- admitted that there was an accident. a ee es 
_« Per Slesser, L.7.—It can: amount to-no more than an admissi Wis od l 
that on that date having received notice of accident, the employer | Žo ^, 
paid to the workman:a certain sum of moneys possibly equivalen} 6! ie 
the sum' which he would have been entitled to receive if he T a) 


4 


right to-compensatidn: 
; , K ar \ z f ay 
. CHAPELTON v. Barry Ursan Disrricr. Gounait, (1940) 1 KB. ` Ni 
532 (C.A.). l l oar ; 
Contract—Hire of deck chairs—Tickst or receipt for the hare with coh- ` 
ditions on ti—If contract subject to the conditions. 
A person who hired a deck chair on the beach suffered injury 
by the chair giving way. He sued the defendants for damages for 
negligence in providing a chair which was unfit for use. The defend- 
ants relied on conditions excluding liability printed on the tickets. ` ` 
Held, the cases dealing with railway tickets, cloak room tickets, 
or documents issued by baHees when they take charge of goods ‘have | 
no analogy to this case. The plaintiff paid ad. in order to have the 
right to sit on a chair on the beach. He was asked to take a receipt 
in the form of a ticket. The plaintiff cannot be deemed to have 
entered into a contract in the terms of the words printed on the 
back of the receipt. Defendants were liable for damages. 





LirFEn v. WATSON, (1940) 1 KB. 556 (C.A.). Pe 
Tort—Damages—Personal injury disabling plaini{f—Loss of boarding 

and lodging from employer during disablement—If to bs included in damages— 

. Provision of board and lodging by father—Effect. 
Plaintiff who was injured while a passenger in a taxicab owing 

to the negligent driving by the defendant was unable to continue 

in her employment as a domestic servant. She claimed: damages 

for (1) loss of wages and (2) loss of boasd and lodging. Thg trial 

Judge awarded damages for lom of wages but refused damages for 

loss of board and lodging on the ground that plaintiff’s father provided 

the boarding and lodging and these was no evidence of any promise 

by the plaintiff to pay her father. On appeal, = 7 o 
Held, it does not matter whether after the I cident the plaintiff 

was taken in by her father. The only considgratop js. what the 

plaintiff lost. he lost the value of the board an lodging just as she 

lost her wages and she is entitled to he compensated for that losg. ° 

B 
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° - _ ,SOTHERDEN 0. SOTHERDEN, (1940) P. 7g (C.A,). , 
. + .Dtporce—Desertion—Deserted spouse in. mental hospital at commencement 


of desertion and during part. of the thres years prior to petition—Effect on the 
beriod of desertion. l : 
P e : 
~ In: August, 19931, the wife who suffered from mental infirmity 
mac to go to a hospital whence shé was transferred in February, 1932, 
© iF mental hospital where she“ remained till September, 1936 
en she was able to, leave the hospital. About July 25, 1992, the 
Husband went off and never saw his wife or offeretl her a matrimonial 
#3 e. The wife filed a petition an November 29, 1938, for divorce, 
i the ground of desertion for three years. i 
J. Held, thè fact-that the wife was in'the mental hospital during 
4 part of the three years period does not prevent her from alleging 
—_ ” that her husband deserted her for the statutory period. 



























_ . Mackenziz v. Maoxenzig, (1940) P. 81. ` 
__. _Divorce—Dessrtion—Clause inserted ‘by inadvertence by ths clerk 
in maintenance order by Magistrate against husband that wife not bound to 
cohabit with kusband—Effect on desertion. i 
__ Iņ the usual printed form of maintenance order by a Magistrate 
in favour ofthe wife by inadvertence, the clause “ that the com- 
plainant þe no longer bound tọ cohabit with her husband the defend- 
ant | was not scored out and the order served on the husband. Subse- 
quently in the wife’s petition for divorce alleging desertion, > 
Held, the order go existing at all material times, the petitioner 
(the wife) cannot satisfy the requirements of the statute as to the 
period of desertion when the order subsisted. 


ey, 


CAMPBELL v. .CAMPBELL, LEWIS AND Kerry, (1940) P. go. 


In a.husband’s petition for a dissolution of, marriage on the 
ground of. adultery the wife in her cross-petition alleged that the 
husband’ had conduced tq her’ adultery by neglecting her and by 
association with a maryied woman. She. disclosed in her affidavit of 
documents several’ documants bearing on the alleged association and 

. applied for a further and better affidavit from her husband. ~- 
° Held, the wite’s egafion is not on. the face of it an allegation: of 
adultery, nor is it that it,should be so. As the matter is 
relevant on the quegtion of conduct conducing to adultery the order 






for discovery shoul be made. è 
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Madras Statwn of AU India Radio. 
` s. ikt i ` Si: S ae, d 


Gena AG! aN : k ` PI wily ' f a thet 
Peon : Silence ! , a > * 
(A confused babble of copmersation and a scraping of chairs.) , t 

Clerk + S.C. No. ggg of 1938.—Chairman, Yengeyo Municipality 


ete POSH 


Pif s. Counsel: May it please your honour, This suit, js. pre- 
ferred to recover a sum of Rs. 19-15-11, duc from the defendant by i 
way of profession tax .to the municipality., The defendant admits 
that the amount was demanded, that it is the correct amọunt according ; 
to the prescribed scale and that it has not been paid. I submit that | 
it is for the defendant to establish the rather unusual defence which 
he has scen fit to plead. eee a a 
Fudge: Yes, Mr.,Charjam Ayyar. I agree that the burden is 
on the defendant. Will you begin, please, Mr. Mekha Row? 


Def. C.: As your honour pleases. I do not think that ‘any , ; 


‘and intrigue. .We are prepared to prove that, far from being the 
ardian of the welfare of the citizens of the town, thè municipality | 
has been engaged in activities which are prejudicial to the well-being 
of thé townsfolk in general and of the defendant-as one of them. It 
“is not therefore either in law or equity entitled to require the defendant | 
to contribute’ to ‘his own detriment. I will-now call the ‘defendant. 
Mr. Akasa Ramayyar ! _ ag | 
rier: ` Akasa Ramayyar-!'Akasa Ramayyar l- ae re i | 
(Oah) oe 
Def. C. : You are the defendant in this suit and you admit, that 
the technically correct amount of profession tax was demandéd ‘from 
‘you and that you refused to pay ‘it: E E mo goe 
Akasa Ramapar: Yea and what is pore I yn not going to- +" 
Laue ate ites te eee 


+ Soltished with the permimion of All India, Radio. 





re `~ ee uae ATERT [1949 

Di er Mr. Ramayyar, confine yourself to answering 
~ the questions, You say in effect that there is no longer any lawful 
'muñicipality entitled ` to levy taxes. Will you tell the Court why 
vo have conie to this conclusion pe 


A. R.: Well, I take it that the function of a ETA is to 


as provide for the health, amenities and education of the townsfolk. 


`a This -+ Sar does nothing but encourage ii disease and 
„s disputes. ` EEA 
(Uproar. Shouts of “ Silence. > , Uproar gradually subsides.) 


Judge: Unless silence is observed. I shall have to’ “ce the 
‘Court. Go on, Mr: Mekha Row. 


Def. C.: What do'you mean by saying that the municipality 
‘encourages dirt? Please ‘illustrate your accusation. 

A: R.: ‘They let the drains get blocked up,till they are nothing 
but stinking ceas-pools, they don’t clean or repair the streets, they 
don’t collect any taxes from the councillors or their relatives and 
those taxes they do collect are embezzled or frittered away. What 
Í mean is that by their corruption and indifference, the staff is en- 
couraged’ to neglect the sanitation of the town and so to cause’ filth 
and disease. 


Def. C.: So much for dirt and disease; but what about dis- 
putes ? How can you say that the municipality encourages factions ? 

A. R.: I mean that the whole running of the municipality is in 
the hands of the factions and it helps them to grow. The parties fake 
the voters? lists and corrupt the electors. They intrigue to get their 
partisans into municipal offices and when thé council actually meets, 
its proceedings consist of nothing but rows, points of order, irrelevant 
resolutions and walkings-out by way of protest. That is not local 
self-government, it is local anarchy. 

Def. C.: T.see; and you point is neues is ciate 
local anarchy is...... PEPE ET i 

Á. R.: Is'not entitled by aw or common sense to require me 
to pay for its activities. 

Def. C.: a o i Ramayyar. That is all I have to 
ask you. 

Pfs. C.: Mr. Ramayyar, I think you were an unsuccessful 
candidate at the last municipal elestion ? 

á. R.: P was, I am ashamed’ ta say, and I am very glad that 
I didn’t get in. 

PIf’s. C.: I put it to you that*you are disgruntled because you 
have lost’ the? op ity to take part in those activities fog which 
you blame the t council : 1%: 


6 
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e A.R.: Nothing of the kind. I.wouldn’t have anything to do 
with such a crowd. ‘They aren't town councillors—they are, town 
(Uproar., Shouts of“ Silence.”) , 

Judge: *Mr. Ramayyar, You must not let your enthusiasm for 
the purity of the local administration lead you into verbal excesses. 
© AR: Pm sorry, Your honobr, but I feel very strongly on 
these matters. ie 

Fudge: Quite P Proceed, Mr. Charjam ‘Ayyar. 

* _ Pfs. C: Mr. Ramayyar, you have a cousin who deals in 
*  kerosine oil? l ' 

.A. R.: Well, what if I have ? 

Pips. C.: I suggest that he tendered uamecealy tor the 
municipal lighting contract.? m : 
A. R: How do I know? I don’t run'my cousin’s business. 

PUR? s. C.: Of course you don’t know. But you do‘know that you 
have a nephew called Velaiyillathavan, who is now unemployed e 

A. R: Yes, but... 20. e eee eee 

- Pif?s. C.: One moment, Mr. Ramayyar. I ssi spi ta 
he applied for a post as attender in the municipal office and that 
his application was rejected ? 

A. R.: Nothing of the kind. He is staying at home because 

is reading for the I.C.S. 

Pif’s. C.: “Really! And what’ are his qualifications for that 
distinguished service ? 
© AR: Sa a ne 
he knows typewriting. 

_ PUPS. C.: Excellent ! He is sure to be made a Collector in a 
year or two. I suggest to you that your real reason for not paying 
this tax is that you hadn’t got the ready cash. l 

. A R: That isn’t true. ae eee waster like most 
of your clients. 

Pigs. C.: Well, Mr. Ramayyar, since you are determined to 
be impertinent, I don’t think I need ask yeu any more aueslona; 

Def. C.: I call Mr. Newspaperwalla. ` 

Clerk : Please repeat after me. . 

: ` (Clerk and witnass both gabble the oath together’ 
Def. C.: The Newspaperwalla, what age your, >, 

N.: Iam the editgr of the Yengeyg . 

Def. C.: In that capacity, -do you attend tl meetings of the 
tounicipal council? al 


Mg! 
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0 Na Yes—when T can’t get anyone else to do it for me, 
Def. C.: Did you attend the meeting of 6th’ January? ' 
N.: Yes I did, for my sins | i 


Def. C.: What business did the Council’ transact at that meeting ? - i 


N.: None at all. "As son as the meeting began, ore member 
rose on a point of order. A wild altercation followed. There’ were 
scenes of disorder lasting fot two hours.” Two members retired with 
bleeding noses and the proceedings terminated without any tesolution’ 
being moved or passed. -. 3? 

- “Def. C.: J think you attended the meeting beld € on » 8th Peony 
Can you tell us what business was done on that occasion.? ` 

N.: The proceedings began with a‘resolution calling: attention 
to the ill-treatment of dhobies’ donkeys by Italian volunteers attached 
to General Franco’s army. The council spent three hours discussing 
whether the resolution should be confined to dhobies’ donkeys or 
should, cover donkeys generally. The majority favoured the view 
that the council had a duty towards all donkeys and the resolution 
was amended accordingly and passed. There was no time for the 
rest of the agenda which was adjourned to the next meeting. 

Def. C.:, I understand that you also attended the next mecting 
held on 14th March? 

N.: Unfortunately I did. 

Def. C.: Why was it unfortunate 3 

N.: Because it was a waste of time. The meeting started an 
hour late. It began by the Chairman asking for sanction for Rs. 200/ 
for repairing ‘Kachikkaran Lane—where his own house is. A mem- 
ber of the opposition protested against this expenditure when nothing 
had been done to supply gramophones to prisoners in the Central 
Jail When the Chairman ruled that this protest was irrelevant the 
opposition’ walked out in a body and the mecting was adjourned for- 
want of a quorum. 

Def. C.: At these three meetings which you attended, would’ 
you say that the municipal council peromaed any of the functions’ 
for which it was elected ? 


Y.: Emphaticalty nt. 

Def. C.: Thank you, Mr. Newspaperwalla. 

Pif's. C.: Am I right in supposing, Mr. Newspaperwalla, that 
you are not oply the editor of your widely-read journal, but also the 
sub-editor, the , the printer and the advertisement manager ? 

N.: Well I ada that Fant rathar a Jack-of-all-trades. 

Pips- €> Y uscd `to Acer dyert nea © from the 
ee municipakity ? 


b 
— mMm - 
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°° ON: Yes. 
Pif’s.C.: Am I right in saying that de ‘have now been 
taken away from you and given to the Yengeyo Morning Post? 
N=- I don’t know. - I never read that rag.’ a ae 


"the advertisements now ; that is all. I know. 


` PifPs. C:: How annoying for you! Now -Mr.. Neswpapervalls 
I think you have a brother-in-law who is a doctor. 


-~ N.: I have. 

PUPP s. C.: ieue that kevadine ftom seni under 
the municipality because he was demanding mony from patients at 
the dispensary ? 

Ns A E EE renee A ET R 
a ia 
on the seat of the Chairman’s nephew. - 


PIf’s. C.: Well, that is your version. Now L -think you 
were formerly working as a journalist in Bombay. : i 

N.: Yes. >» 

Pls. C: Isn’tfit true that you left Bombay ' to avoid Dang 
prosecuted for bribery at the municipal elections. 

N.: Its a lie! Your honour, I protest at these: outrageous 
accusations! I demand.............. 

Judge: I’m sorry, Mr. Newspaperwalla, but counsel has to 
ask these unpleasant questions -if he is instructed to do so.- Any 
further questions, Mr. Charjam Ayyar? 

PifPs. C.: No, your honour, I don’t think I need outrage 
the witness by any further revelations of his pari 


Def. C.: I close my case. 


Piff's. C.: Your honour, I scarcely think that any formal opening 
of the plaintiff’s case is necessary. The defendant admits that- the 
tax is legally due, but denies that the plaintiff council is qualified 
to collect it. I claim that the allegations against my clients are 
false and malicious and that even if true they provide no defence to 
the plaintiff’s suit. I assert that the Yengeyo municipality, though 
it may not: be perfect, is honestly endeavouring to discharge its legal 
functions for the benefit of the people of this town. I will calf Mr. 
Zubberdusti Mudaliar, Chairman of the Mumnitipality. i 


Clerk.: Please repeat after me.. i 
Biei sath) y g 


PIPs. C.: Mr. Zubberdusti Mudaliar, you ve been chair- 
man for how long? aed 
Z.: For the last three years. all i aoe 
e 
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Pif?s. C.: While you have been eee how many -resolu-, 
tions has the council passed.? 


KM.: T Sad tiat he Del ipea Eo, 

PUP s. C.: How many miles of street have been repaired ? 

&. M.: 15 miles 74 furlongs. ie 20 

Pips. C.: What sea a a 

x. M.: Just over 14 lakhs: ‘ 

Plf’s. C: Isit true that the municipality has been encouraging 
disease and djrt, leaving taxes uncollected and fomenting faction and 
disorder ?, A 1 . 

g. M.: eens lie and the man who says it ee 


Pif s. C.: I duk we had better leave his honour to say what 
our opponent deserves. I have no further questions. 

Def. C.: Mr. Zųbberdusti Mudaliar, youesay that you have 
collected 14 lakhs of taxes. m A ASR EEE E 
failed to collect ? ; 

- & M.: [can’t say off-hand. There are always a lot of trouble- 
some people like the defendant who won’t pay till they are forced. 

Def. C.: Let us leave the defendant’s arrears for a moment. 
He makes no secret about them. But you, Mr. Zubberdusti, can 
you tell me when you last paid your own property tax ? 

RM; I pay my taxes as soon as the demand comes. 

| Def. C.: Precisely—and in your capacity as Chairman you take 
a o ee 

Z. M.: I protest! , It is a scandal | | 


De. C.: Please don’t work B into a state of righteous 
indignation. Let me put it this way. Is it not true that during the 
whole of your term of office, no single demand for any tax of any 
kind has ever reached’ you P 


Z. M.: How can I remember? All I know is that I pay 
my taxes whenever they are demanded, like any other good citizen. 
Def. C.: Only, unlike most good citizens, by some strange 
accident the demands never reach you! Well, we'll leave it at 


that.” I put it to you thdt no demands: for taxes are everyserved on 
any of the members df your party in the council ? 


Z. M.: Itsa lie! . 

Def. C.: °So say, Now I will turn to another matter. How 
often during your of office has it been neceary for 1 the’ -police 
to intervene at meftings of the couficil ? 

K: M.: "Never. nc Oe. dee 


AL oe - 
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(‘Shouts -bf protest. ‘Cridf of “Siler” Y) e A l> 
Deft G.: -You-swear'that the’ policéhave‘never a | 
x M.: No, I don’t say that. I say that it was never necessary 
* for thet ‘to’ intervene! YIf an ‘officious suki inspector Chooses t butt 
imata’ ana meeting, I ' can’t stop' him.’ ja awg nomed oL Als 
Def. C." 1 put ito yot that Yau ydlrself have twice seht fot the 
e to'put a’stop to" ‘free 'fights amongst the! methbers’? “4 
12, M4.71 may bave* F don't témeimber: ‘t oe A 
Def. C.: I may take it that scenes of disorder are so uent 
_ that.they make no: permanent impression ‘on: : your:mémory. “You 
say that you have repaired over 15 miles of street. That inchides' 
the Kachikkaran;Lane injwhighyou.live? > 11 on er Po tu 
nor Ze M. Yes: That is one of the -many'stretts repaited. 9 07 
Def. C.: You made a very good job of the Kachikkaran vank 


af 


K: M.: Yes, breinen ils t mod ur rua { hoe l yt f nin 


DefcC.s' 11 suggest that’ ‘wHeit! you také up:thetépairs’ of streets 
in the poorer quarters of the tow, tht’tioney” all‘goes int the’ pocket 
of contractors, maistriesand, councillors’ and that i ‘streetd are no 


better, than „they: wene, before, the pepaims started. ie'iust >00. u 
2. M.: If you want tø give evidence, i don’t you cont itt 
the. {Dox Î. . . Ipit true. , eh gy tbs Jin Paar Pa Veta teh?’ sil = ti 


Def. C.: I put it to you that the: eee id ‘the: town! Has: 
steadily risen since, you, became ‘Chairman; vO 2) Ki 

Z. M.: I can't help it if God sends epidemics. at 

Def,.C.; „Byt can, you blame. God ifor letting: thé drdind get 
stopped up and letting sewage into the water, supply? . 3 A0 

Z. M.: I deny that the drains are wigan a libel. 


You've no right tO.............ece. 
re Ea N ELLENT Hui 3 ' : ye AA 


Def. Ge. oat will do Mr. Zubberqust. T oe no gnore 
questions. alias 
Mt I calh Mr. Bakshi; Sahih.. wl ah aS Eo FAW 
ms | (Clerk ; admimsters, oath to Bakshi Sakib. Y: a a wah gE 
Ps Cs “Mr. Bakshi Sahib, you are the overseer 'OF''the' 
Yengeyo municipality and your duty-is‘'to: supervise the’ sanitary and 
engineering staff onl sor O espa of VBG pres > atu a O 
B. S.: Yes, Sir. OD aoM U tuoi only 


Pips. G.: Init true that thd deat £the ead have. ‘get all 
bloeked up„so' that‘they ‘are no’ bette (HAH ‘ete Y 


S g Br Sus _ No,’ Sir: P. KOE apes i wg ip da NN er { aE peed FTE SLES 
Pls. C.: Is it nae that money allotted for’ Sek Greeti 

. i 
the--poereriquartçrs alltgoćs. hio iig pockets bf to got \aitries 
and councillors Pt vue nos ol E San A anod el got D 


C 


-~-- 
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B. S.: No, Sir. It is properly, spent on ‘the works. 
Pips. C.: Thank you,, Mr., Bakshi Sahib, That,is all I have to 


ask you, g 


puya De. C.: Mr. Bakshi Sahib, when you say that the money doesn't . 


all go into the pockets of contractors, ‘maistries and councillors, , do. 
you mean. to suggest that a Jot of it goes into your own pocket ? 
B. S.: No I don’t... Iam a poor. man, but I am honest. -.,> ,. 
Def. C.: You are, generally See enaneee Sahib, aren’t 
you? ples eie an r, 
ie S.: People call me. ali kind stings. because Fam oe 


£ z ka fine. Mage vee G Shards > eh Hy r r 


DEC. I suggest that'you are.cilled Baksheeth Sahib, Because 
no one can, get bites done in the town without giving you 
a ’ 


‘ija L a’ 2 a” tye at > » Yd. 


B.S: I tell you, Pat A i 


| Dg- ,C.5,, And also, poor, I think .you said. | yon bulra new 
house for yourself last. year, didn’t you ? tooo a oe sr 


ge A _ No, it was my wife. who got it built. ie ets he 


Def. C.: Did’nt she get it'byilt by Cheetum pa a ae 
contractor ? Ori l E hd sa gia 

B. S.: He does sometimes do contract work tor the“ spa ea 
but I don’t see how that: matters. _.-: 


Def. C.: ala teh The hou cot Ra An ‘didn’t 
it ? PEE N EN TE 7S p 3 


tae Ba Sy eee 'T ‘don’t know. ` fies my hou,» 


Def. C.: ea nba CHA Ole K ae 


OBS: Rs tgzbeor i ce Re a 
Def. C.: Is your wife a rich woman ? rE 
“UBS: “She raised “A a loan she’ ‘borrowed on ‘pledge of pane 
jewels. 
Def. C.: I think she borrowed’ Rs, 21000 ' from Plk 
Chetti and that he is the man who recently got'the municipal lighting 
contract ? ws. sn Se ae ne a a VN 


2+ i £ 


1 Petes, May, be. . t's no. business of«mine, oe ESEN 


"Def. C.: Didn’t you buy 20 SETA ON WER AnA dit Your native 
saa a caedi A 
BAS av my wife wko bought it. - o 
Us Def. C "Ah | 9 Th The,rich wife again | fe eee 





Game ron your i PA mending contracts? 
li B. S o It 8: "Jo! ls, allel UL ds ; 


Cu; a We shall We say that one, a two isa liar aid re 


it te his honour to decide which ? Do you know Munian ?°, i yogis 
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B. $.: `You mean wi E E Te 
I know. him. E E E spe at 
Def. C,: His thre year-old nghter was drowned last Janu, 
, wasn’t she? `. ai aj a A rn eae y 
B. S.: iando: eae A Oe Ea Ho 7 “4 
` Def: C: ici de te ele 
inio a chokedbuip drain and was sudted down into the'mire?’'? | ' 
: ‘B.S. : Haw do I know ?’ I wasn’t’ there." Pm not, a nurg- 
inaid to look after aH the children.” p 
i “Def. C': No and I hope you are, not a murderer, to kil all the 
children with your filthy drains. That will be-all, Mr. Bakshi Sahib. 


Pif’s, C: May, it please your honour, I do not propose. to: weary 


you with any lengthy address. For I. submit that the defendant, 


has entirely failed to show any reason why he; should not pay the 
taxes lawfully demanded of him. My, learned friend has talked of 
the mire in the mynicipal drains, but I venture to say that there -has 
been more mud ajung in this Court to-day by my, learned friend, 
than there is in all the drains of this municipality. , I feel that I should 
be failing in my duty to.my clients and to, the citizens of this tawn, 
if I, did mot protest with all the emphasis of which I am,.capable, 
against these scurrilous aspersions, on the character of our leading 
townsmen and against these unjustifiable onslaughts upon the good 
name of this town, of which I am proud to be.a native, I say.in all 
seriousness that my, learned friend’s cross-cxamination has been 
nothing lems than a .continuous series of defamatory insinuations, 
which I challenge him to repeat outside, the four walls of thig Court. 
If he has the temerity to accept this challenge, my learned friend will 
soon find himself appearing in Court in a different and less profitable 
capacity. To my mind it is outrageous that public men, sacrificing 
their time and talents for the common. good, owe be Sewarda by 
such scurrility. ye akae & A! ie De 
pn EE EOE a. K 
But, your honour, suppose I asume, merely for the sake of 
argument, that there is some ‘shadowy substance in the defendant’s 
unfounded allegations against the conduct of the’municipal' adminis- 
tration. What is the effect of these allegatigns:on this. case ? “I gub 
mit that they are absolutely and ‘entirely irrelevant. ‘Fhe law -has 
invested ‘this municipality ‘with powers to ‘impose-and collect taxes: 
My contention is that so’ long as the council: and its officers follow 
the procedure laid down in the Act, the tax,paye ‘cannot resist: the 
demand by alleging ‘that the moyey’is being’ t or that the 
local. administration’ is Inefficient. ` I ` ‘therefore your , honour 





with some confidence to give a- decree to the Bee for the amount 


of the claifh with -costs. aso As ED TERE 


—~ ~- 
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VE Defaka My learhed-friend’s indignation; your: hbnour, Ht the 
aspersions which I have been instructed to make upon: :his. cliehts 


and: thein-supporters}. leaves. mieyi ifs D may say so, with great téspect . 
to my learned friend, entirely unmoved. It is an old maxim:.ef, . 


advocacy, that when you have got a bad case, you should abuse the 
lawyer onthe. other side., I, have myself a good’ case so, that ft is 
unnecessary, for, me, even. if J, bad, the, inclination to do ‘so; ,to sink 
0 amy a raed, friend's level. I maintain that I haye fully proved 
that the Yengeyo municipality is not. amfinicipglity in the, eys, of the 
law, any more than it is in the opinion of the public» I have demons- 
trated that'its'Medtihgs are tiotgud and’ disordetty and that on „the 
rake Occááiöns whéh “péacs is ‘maintained, fhe ‘deliberations’ of the 
COUAGF are“Almont’thtirely devoted" to mattei untònnected with the 
Welfate'Of the town. "Pavel proved ‘tha insteAd'6F collecting’ takes 
according “to -the ‘law,’ whith 'apportidits the’ birdedl' impartially" ‘th 
the'’ineans" of -the' tiizer the’ members ‘of tits “cbiincil have been 
practising ‘an illegal ‘system, whieheby'‘thty* themselves piy ‘nothing 
atid the ‘whole *biifdert of tatation' is thrust upon thé shoulders of thei 
unfortuhate! fellow-citizetis!'whose interests’ these’ 'stdheriotherli touk- 
cilldrs have’ beet éhatged bylaw! t proved.’ 1T’ subi ‘that’ the 
deféndant’ bas! adduced’ sufficieit evidence to ‘establish that’ the whole 
administratiolt of ‘this»¢dwii! äs! foul with! the éanker”of dtription. 
And‘ [inaititain’ thathit not the’object óf the law to allot thesk 
architects of nfaladzhinhistratién’ to -build!/up their structure with fide 
wrung “fromthe pockets of’ the ‘pooit 'T ask'your hoibur’s patdbty: 
if Ihave -used Janguage more: emphatit’ thdn is cùstorhary Ai the 
dignified precincts‘ ofthis Cotirt:: But“fortunatell it isnot bay 
that this'Court has tò listen-to' sich"a tale’of dégratintion ‘as hail beer? 
uhfolded: ‘before':your: hetibur ‘to-day. (T would inéspeeefully rêming 
the Court thar nity dlient-is fighting, ‘not’ mefely his ‘own battle put 
the ‘cause ‘off the ‘Boor, thx distasedjthe' downtrodden! "I “therefor 
ask your honour to dismiss this suit with costs. heer tee De 
(Cheers from ths back.of the. Court, gradually sybsiding as criss of“ silence ” 

are heard.) ,.;, rot Ente large ef WS Peha a CA opie BS q 1? pisii 

-o Judge, Ihis case has, given -tise-to;much excitement and: conc. 
troversy,, butithe issues, which 'it raises are really: very ‘kimpldysc ‘Fhe: 
first question is: whether, the plaintiff municipality: has /éonducted! 
itself in, such a way. as tdtally: to change ‘its character and: stats išo 
that it caj. no'longer .be ‘legally. described as: & municipality) in- the: 
striqt sense of the term, -The sqrond, question is whether, ‘assuming” 
the allegatioyfs"of the, defendant to'bertrue, they, afford a! sufficient’ 
reason, im law to ify ,;the defendant. in his! refusal iito pay ‘taxes. 
Now. unfortuna the, Ack with “which we are ‘concerned rtontaéins: 
no, definition’ of: tH: word municipality and once more it 4s, the duty of: 
the judiciary to supply the deficiencies of the legiflature. However: 





io ee 
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I’think-I.shall not be'far wrong if I defint.a: municipality as a cor- 
poration,empoweped by law: to supply. the mental, moral and physical 
requirements .of an urban community and to levy taxes; for that 
- purpose. | The. ease with which I formulate this subtle definition will 
doubtless: malt the: public’ share with me’ the regret that the laws 
are thade’by legislators and not (as they obviously ought to be) by 
the Judges. Now what: are the reasonable requirements of the 
people of a town? To mehtion. only. the most important, I would 
say good water, good roads’ good drains and good government. : To 
what extent have :these requirements, been supplied: by the plaintiffs ? 
, Weare told that the citizens have been:given water polluted by sewage, 
drains which resemble cess-pools andare a death-trap to little children, 
roads which are repaired only'if they lead tothe houses of the favoured 
few, and a local administration which. iis ‘a. compound of ‘cor: 
ruption, : disorder ~and. irrelevance. - Can.a council, which: devotes 
hours of: public -time te discussing the treatment of donkeys in Spain 
have'any claim to be regarded as a mumicipal council, whatever may 
be its merits:as: an, international’ association -for the promotion of 
veterinary science ? . Is an organisation’ whose; meetings are fraught 
with. disorder; faction and. recriminations, „one. which promotes. the 
mental and ‘moral welfare of. the. citizens committed to: its charge P 
Can a corporation which collects heavy taxes from the poor and the 
fatherless, but lets its own rich members go scot-free, which repairs 
roads for its chairman and his partisans, but leaves its slums roadless, 
which uses: funds raised from the meagre earnings of labourers, for 
the enrichment of its contractors and' underlings—tan‘such.-a’ cor- 
poration .be legally described as a.municipality:? ‘I-have'no hesi- 
tation in saying that it cannot. ' :. ray ot deal aaa oo salt 

‘Now the powers conferred by. the ‘legislature. upon municipal 
councils are extensive, but they are not unhmited, ,.Granted that our 
legislators frequently enact measures: which reveal singularly: little 
foresight and no-skil} in draftsmanship;ithey are not:so utterly- laaking, 
in: commonsense as to impose upon our: town:the despotic sway of a 
Hitler or: 4, Mussolini: e In. legislating for our municipalities, - they: 
have; prescribed certain powers and set forth,- not perhaps in. the 
happiest, language, -but with sufficient clarity; tthe objects. for which 
those powers ‘shall be used: ‘Those objects are’ very ‘wide; ‘but they 
do:'not,: unless L.am grievously in' error, comprehend the nurture’ of 
General Franco’s assts.or ‘the’ maintenance ' of open :céss-pools: in: the 
public streets. A, municipal’ council «is: empowered ‘to. collect! taxes 
from citizens according 'to their: means, but:it isinot entpowered. to 
throw: all the burden: of taxation _ its . politi 
is authorized to:practise the arts of‘demo¢ratic go 
avbitrary:methods ‘of a: despot or a pirate. -I do’: 
say that a eitizen would-be juitified in refusingto pa 
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of mere allegations of inefficiency. But would he not be justified In 
resisting the demand for taxes, when the municipality has ceased 
to discharge those functions for which it was created and has given 


itself up- to activities which are pernicious and anti-social? I consider . 


that he is so justified. .What is more, I say that the citizen who 
acquiesces in local misgovernment, is an accessory of disorder, failing 
in his duty to the state and to his fellow-citizens. It may be that the 
defendant and his supporters are inspired by motives unworthy of the 
cause. which they have championed. + But as pn even greater judge 
than myself once remarked, “ God alone knoweth he mind of man.” 


This Court, not being endowed with divine omniscience, can only | 


look at men’s actions and say whether they be good or bad. Looking 
at the acts of the defendant.and not secking to delve into his motives, 
I.find myself full of approbation for the courageous stand which he 
has taken against the twin evils of corruption and misgovernment. 
It is therefore with a firm conviction of the correctness of my decision, 
that I dismiss the plaintiff's suit; and I further direct that the 
defendant’s costs be paid by the, Chairman from his personal estate 
and not from the municipal funds. I would add that if ever this 
municipality is reconstituted as a true organ of local self-government, 
its first act should be to dismiss the overseer, Bakshi Sahib. 

| (Cheers and cries of “ Silence.” ) 





Some, Quant Obiter Dicta—An old judge quoted by the 
late Augustine Birrell,who by the title of his two carly volumes of essays 
gave a new and delightful significance. to the expression “‘ Obiter 
Dicta” explained that “an obiter dictum in the language of the law, is a 
gratuitous opinion, an individual impertinence which, whether it 
be wise or foolish, right or wrong, bindeth none, not even the lips 
that utter it.” No bad definition, it will be agreed, but doubtless the 
old judge who coined it was thinking merely of expressions of opinion 
thrown out in the course of the legal argument,and not strictly germane 
to the precise question which called for decision. Obiter dicta cannot, 
however, at all events for the present purpose, be limited to views 
thrown out from the bench as to the law involved in the particular 
case ; ‘they may roam over, and in fact do cover, an extensive area, 
indeed the whole range of thought. Thus we cannot forget that 
dicium addressed to a member of the bar whose submissions were inter- 
rupted by the judge-in the words : “Mr. A., I never listen with any 
pleasure td the ents of counsel whose legs are encased in light 
grey trousers.” ose were the days when members of the bar were 
expected to.be functilious in tHe observance of the strict sartorial 
rales, da$s whic|/ have gone and given place to a laxity which would 
have-astounded¥and pained our grandfathers afid fathets. Again, 
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in a very different sphere, we: recall the cutting observation of Lord 
Justice Knight Bruce, named in his day as the prince of judicial wits, 
who at the.conclusion of an administration suit quietly remarked 
. that “the estate will be distributed in the usual. way ‘among,, the 
parties’ solicitors,” thus following what has been called the true 
ordet of procedure in legal matters-—costs first, then practice, and 
finally merits |—L.T., 1940, b. 43 * -d | , Bi og. tch 


\ F] 7 1 : ' act 1 
e 


Bowen’s Witty Qbiters. What may with justice be included among 
judicial obiter dicta or rather obiter scripta was the letter sent down from 
` the bench by Bowen to Buckley, Q.C., whose name was jpseparably 
linked to his classic treatise on company law, a subject on which he 
was a past master. The story goes that Buckley was appearing 
before Bowen, and in the course of the day Bowen’sent down a note 
to Buckley asking him to dinner. Buckley replied thanking the 
judge for the-invitation but expressing regret for his inability to accept 
`i inasmuch as he wes hourly expecting an addition to his family.: “To 
this came a second note from the bench couched in these terms: 
“ I congratulate you on the projected issue of a) new memorandum 
of association’ | No one but Bowen could have utilised the occasion 
for so ‘appropriate a reply; but he was indeed one in a'thousand, 
a master of language and a cheery’ wit. Again, no one will forget his 
suggested emendation of the address by. the judges to her late Majesty, 

een Victoria, on the occasion of her jubilee. The draft contained 
the sentence, “ Conscious as we are of our imperfections.” ‘Fo. this 
Bowen demurred: and. suggested that.it might, however, be , thus 
amended : . “ Conscious as we are of each others imperfections..’’ 
A great classical scholar and a master of his native tongue, he'doubtless 
looked: with little favour.on the judicial utterances of his. brother 
judge, A. L. Smith, a great lawyer and great judge, no doubt, but 
Bowen put.his finger on the lack of distinction in that -colleague’s 
pronouncements when he said, “ There is a distressing nudity about 
ALL.’sjudgments.” A.L. was certainly not a master of clear expression 
and did not in this sphere resemble John Bright, the clarity of whose 
speeches Kinglake accounted for by the fact that he never had enjoyed 


F 
x 


the disadvantage of a classical education.—L.T., 1940, p44. °° 





"“@oi 





Lord Darling’s Obiter.—To write of obiter dicta and to leave out 
the, late Lord Darling as a prolific producer of witty touches; which 
contributed much to. the delight.of visitors ta his as well as of 
all save perhaps: those who may have been ‘the’ Wctims of-his wit, 
would very much resemble presenting the play of et and leaving 
out the title role... His jokes were many; possibly tod/copious, but the 
gregt majority of them were. of excellént calibre. sparkling: like gema, 


a ° 
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‘Thu’, we‘have his' very witty comment on the ancient maxim, ce Na 
sutor ultra 'crepidam "namely, that- it has no application to ‘those 
exercising judicial' functions ;' it: applies only: to sutersi- With a 
sénse ‘oftsadness we'also recall his enquiry of the late lamented J.B > 
Matthews! whose: exuberance. and; rapidity of diction were ‘probably 
without: parallel... It seems thatthe, judge noticed: J.:B:.coming into 
the court and taking his seat fn the front .row, whereupon, in -his 
most dulcet tones, he said, ‘Oh, Mr. Matthews, can you, without 
undue prolixity, tell me, are you in the next case?” In one of his 






=- 
a 


early incursions into the'field of political sci¢rice' tie remarked: with 
his accustomed Wit, that “what recommends party govetometit’'is . 


that it entibles Ús tö ‘tarder our fulers without'seditidn, and dvérthrow 
hiem witholit tresia” SÈT, rogo; p gg l he Te 


Ot, re don fata Pal a pal Tola oo rar oe oa 





ae: Pie PE I ge ‘a ee eer A ree 
v| At the Bar We usually. and properly regard an’ biter ‘dictum ap 
ap. utterance: from. ithe, bench,, but occasionally. we, find-.one, coming 
from some member ofnthe bar in addressing the judge, ‘ though. in 
these circumstances dt:dacks. even ‘the ‘slight authority. the, dicta of a 
Judge may carry.»: Of witty- utterances in this genre from:the-bar we 
may: certainly include ithe ‘definition tof. am affidavit. given bya dis- 
tinguished ‘Chancery silk, namely, that “itis a document skilfully 
drawn by: ‘counsel; .to:the truth of which the. deponent more or less 
willingly swears.’ Even'in the repofts, which are: usually accounted 
very sedate'productions offering no:soope for frivolity, weeccasionally 
ight upon. a bright patdh which may well be- designated. an : obiter 
scriptum, such as that footnote appended by- Macqteen to his. repott 
of Reid’ v.:'Battonshill Coal Company and’ McGuire. v..\Ths same ‘company, 
namely this, “Reid and -MacGuire were victims'of thë same accident, 
which, though melantholy,.has: settled the. law.? - In‘ the. same.linė 
of‘country we find! SirsGregory Lewin annotating his: reports in ‘this 
fashion: ’ ‘'Postessionin Scotland -evidence: of stealing in: England,” 
and “ A: partyis bound'to retreat by a back door to'avoid a conflict? 


Tee oy Ciy,d tt t te vie? i. 


‘ 
- 
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L. 3 1940, p: 44.° “phe! mo hat H la Fa’ Pr if f. i Ys pgca 4 the iiad S 
“ete? i) a Ií 2) i g Penuad Phe Be hit + + G ETE jia ti 4 L ! is nsa 
enaga aka ag a a ato ann A a a e aaa aa A a ad 
` House of Lords, Appeals.—Despite the arial embargo which in 
Er ae = Tes + K ' l. ' : H jad? i dat ; 


resent years has béen placed upon the right ofa litigant to go from 
the Court of Appeal to the House of Lords, there seems to be very 
little, if dny, diminution in'the numberof cases which: findi thein way 
to the Lord4to hear the last word on ‘the subject of the' litigatioh. In 
‘thiswe have-ano illustration of 'that hope which, the poet Hssures 







Us, springs in ‘the fumaty breast. : The-sittings:.of- the. House 
in: its -juidicjal! ity (were resumed recently. witha! list ofttwenty~ 


twò ‘cases, four g fram: Scotland. - These: sittings: wese “iparti- 
cularly. interesting in that thç:Lórd Chancellor; Viscount Caldesote, 
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presided for, the-first: time at:the hearing.of.therappeals: :.Eor,some 
timé ‘he has been, presiding in, the Judicialj Committee, of, the: Privy 
Council, but-not until.this-‘term did, he make what maybe:termed his 
judicial debut inithe: Lords:' In, accordance with ,pretedent, He wore 
*his robes and full-bottomed wig; .whereds}it is.natothe practice af ‘the: 
Lords of Appeal i in Ordinary-to ara oriee that n civilian dreads 
AS. Jos! 1940, p: CSch), wii gy kay eee ci ee! aan 

- Legal Representation before Hardship: Tribina. —-Ac recent writer, to 
Ths Limes, speaking from ‘his experience, as a- -chairmap of an; exempr, 
tion committee during the dastwar, provides an interesting commentary, 
on.the remarks made by. Mr.-Randle, F, W..Holme, Presidentiaf the 
Law ‘Society, iat. the feécent special :generalnmeeting :,of that. body, 
reported in our last issue.. The writer :heand between 2,600,and 3,000 
applications for exemption,. and -states :thatche sdn twell. remémber 
thatthe labours of ithe-committee were Jighteried ‘and . shortened 
when the applicant had legal assistance. „His case was put before the 
committee better thah; in most, instances; hercould; put -it hitnselfi. 
An application ‘to..ai‘hardship ‘committesythe, same’ writen urges; “is 
in the majority of cases an important event iù a@sman’silife. He. has 
probably never appeared before any tribunal, and it is difficult for 
hi'o, put his case himself.” Often he js tongue;tied,.or very. apt to 
intrpduce-matters which he, thinks, helpful to:his application but whigh. 
are really irrelevant. :, The writer often found on, careful. examination 
of the applicants appearing .in person that the most, meritorious caseg, 
were those: where; the applicants themselves. were,deast, able; to state 
them. ‘That all took up time, which.the ‘help of a. lawyer would, 
have avoided.. ‘ Further,” .the letter. continues, “‘.I do not .see, the, 
object of preventing arapplicant having a lawyer to „represent him, 
should: hè: wishit. The-expense dges. pnt. fall on, the. State. If the 
applicant is to-have. anyrhelp_at all, I,cannot,sec that the trade-union, 
official or a relative sor .a personal, friend: is better, qualified than, the 
applicant’s own.solicitor or counsel? Jt is urged,-moreoyer, that the 
difficulty of deciding these hardship cases increases when the older 
men are, called up, particularly -those, of between . „and forty 
years of age who are mapried, with children, and have businesies of 
their own—all factors that a hardship tribunal has.tp, take into account 
when listening to an application. . The nie or concludes, by cxpressing 
the hope that it'is not too, late for para. 1 f the National Service 
(Armed Forces): Miscellaneous Regulations, 1939. (which _ provides, 
that no applicant toa hardship tribunal, may be; represented by, 
counsel or solicitor), to be ponid Eee Jo T 5 2,85... 





Alaih to ‘Childrens a AEE pë Mage in an. affidayit, 
jid recently in the Chancery Division caused My. Jyttite Farwell, 
to,remarie : “It Seems a little unnécemary fop, a la y,fo;say, that she, 
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was present at the birth’of her own infant.. One assumes that usually.e 
It is ‘difficult to see how aHe-could Have been anywhere else.” Oddly 
enough, this point is not free from authority, for no one has put the 
principle underlying. the matter: more eloquently.'than O’Brien,. J., 
in the concluding passage -of his judgment in Walker v. Great Northern * 
Railway Co..of Ireland, 28 L.R. Ir. 6g, at p. 83-: “In law, in reason, in 
the common language of mankind, in the dispensations of nature, 
in the bond-of physical union and the-instinct of duty and solicitude 
on which the ‘continuance ‘of the-world depends,'a woman.is the 
common: carriet ‘of her unborn’ child, and not £ railway company.” 
Im- this:.connection -one is reminded: of the lady who, when aked 
in'a court:oflaw how many children'she had had, replied : . as Four, 
to. the ‘best. of:my knowledge, information and belief.” ‘Then there 
wasi.the case of the man who was being: tediously cross-examined 
before: Mr. Justice Darling. He had been asked how many children 
he.had had,.and replied ‘two. Later. on he was asked. the same 
question again; and the judge intervened : “‘ He told you .he had 
two children: a. few moments ago. ‘There: are hardly: likely to have 
P E since.” —S. F., 1940; h: 93. : 
Soa Satoh "oot taw erly 
`> + Particularity. —Pleadings and affidavits! now and „then o 
oddities ‘of dssertion:' The Court of Appel: was- once considerably 
dmused-by a paragraph in‘a defence signed by Edward Buller : “ The 
defendant denies that he is the father of the said twins'or of either of 
them.” ‘He ‘explained’ that that particular gem of precision- was due 
to an accident in his pupil-room, but the style ofthe master hand was 
clearly recognisable... The late Sir Arthur Underhill, in his memoirs, 
recalled how once in the Court of Vice-Chancellor Bacon a particularly 
solemn silk read out an! affidavit-which began: ‘I am eighty-two 
years of age and have had eighteen children and no more.” At.that 
point the judge interrupted the reading; exclaiming >: ‘“‘ Give him 
time, Mr: A pive shim time. aes x 19407 $. 93. 

Fudges ‘and ‘the Poetic Muse—Although we leeis Pe 
members of the Bench as concerned almost exclusively with the con- 
sideration and solution of the’ many legal ‘conundrums which are 
subrgitted ‘to them, rather ‘than with such dn apparently antithetical 
matter as cOurtship af the poetic rause; it is nevertheless interesting 
to ‘discover’ that not a few of our judges ‘have dallied with verse,-and 
have given forth some happily igspired lines oftentimes glinting with 
an exquisite’ hume . Even Baron Parke, a'great master’ of the 
common law and fo absorbed in jt as, according to the legend, to 
have taken ‘a “ befutiful demutrer ” tb’ the Bedside of a sick friend to 
cheer him into valescence, and who, on’ being asked if he had 
writjen any books, answered with becoming gravity that his-works 
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were to be found enshrined. in the serried row of volumes for which 
Messrs. Meceson and. Welsby were; responsible, could at times ynbend 
and pen some witty lines. When, for example, his old „friend. Sir 
David Dufdas was appointed | Solicitor-General, Parke sent his 
‘congratulations, and with these an invitation to dinner fora certain 
evening. | Sir David replied thanking Parke for his kind letter, but 

expressing regret that he would’ be unable to accept the invitation 
scing that he had been already invited by io fewer than seven peers 


~ 


S e BEEE Thig evoked from Parke the neat rejoinder : 3 


“ Seven thriving cities fight for Homer dead | yep ai 
‘Through which the living Homer begged his bread, ;, 
_.. Seven noble lords ask Davie to break, bread 

‘Who wouldn’t care a d—were ‘Davie dead”! | 
To those of us who know Parke: only; in. his judgments acted: with 
learning such as few of his colleagues could boast, it comes with some- 
thing of a surprise, but a pleasant one, that he,could t throw off piquant 
lines such as those indited to, his friend Dundas.—L. T., ee 102., 
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ot MugammAban Law: by Faiz Badruddin Tyabji, M.A., Barrister- 
at‘Law. ‘Published by N. M.. Tripa: & Co.; PER B — Š 
sen 1050 pages. ‘Price Rs..20.0 o à“ I: 

Mr. Tyabji book’ has’ for long been’ regarded as an exhaustive 
and standard ‘treatise’ on the law applicable to Muslims in India. 
tis scheme is to treat: the whole ‘subject in the form of the sections 
of an enactment containing the statements of law ‘as established by 
the texts and judicial decisions succinctly, and to give their exposition 
elaborately under each section. ‘‘Fhe- task of. the learned. author 
has' been rendered particularly: difficult: in. view of the existence .of 
several ‘superior Courts of co-ordinate status in the country and: the 
conflict of decisions consequent thereon.. ‘In -the . circumstances 
therefore the citation of cases had, as the author has pointed out, to 
be selective rather than exhaustive. 


The legislature has during the last decade passed a number of 
important enactments affecting the Muhammadan Law, modifying 
the pre-existing law. The Bengal Wakf Act of 1934, the Shariat 
Act of 1937, the Cutchi Memons Act of 1938, and the Dissolution of 
Muslim Marriages Act of 1939 are a few of such enactments. Almost 
all these have been noticed by the learned author and their principles 
incorporated in the statement of the law relati 
topics. The full text of geven such enactments 
appendix, thereby adding to the utility of the 
certainly bave comduced still further to the exha 
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the treatise if the provisions-of the Bengal Wakf Act’ of 1934 and 
ee ee ee ee ee 
referred to. 

On some points the information given could have ` been made 
fuller." On p. 62 it is mentioned that till the passing ef ‘the Shariat’ 
Act in 1937; several families of the Mapillas of North Malabar were 
subject to the Marumakkatayan customs, though they were’ all 
Muslims. The statement overlooks the fact that ever since ‘the 
passing of the Mapilla Succégsion Act, 1918, the Mapillas are governed 
in matters of succession by the Muslim law and similarly from 1928 
when the- Mapilla Wills Act came into force it was the Mukammadan 
Law of Wills that applied to that community. On p. 112 it Has see 
stated that the husband has a right under Muhammadan Law 
chastise his wife moderately; though the right. will: have to ‘be: exer- 
cised “with circumspection. The decision in In re ‘Subbiah Goundan, 
165 I.C. 330=A.I.R. 1936 Mad. 788, laying-down:that no ‘such 
right is now-a-days recognised by law and that wife-beating-is not 
eo nominees one of the exceptions in the Chapter mentioning the General 
Exceptions in the Penal Code, seems to have escaped notice. 

The author states on p. 99 that “ the salutary rule laid down 
in Hassan Kutti’s Case (52..Mad. 39), will, it, is hoped, not be ques- 
tioned whtn similar cases’arise again,” the rule being that the marriage 
of an adult virgin governed by the Shafi Law, contracted by her father 
without her consent is not valid. The author’s hope has to some 
extent been realised by the same view being ‘taken by the Bombay 
High Gourt in 41 Bom.L. R. 1020=A.I. R. 1989 Bom. 489, a decision 
which does not seem to have been noticed in the book. 

- The exposition ofilaw is throughout lucid and uaar 
Copious references have been made tọ the original textual authorities 
and to the way in which many of: the points have been dealt with 
in other systems of law.. The book should prove greatly useful to, 
eet and students alike. oo 7 
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PROFESSIONAL CONDUCT AND ADVOCACY.* 


We have great pleasure in commending to the legal profes- 
sion a recent valuable publication by the Madras Bar Council on 
Professional Conduct and Advocacy. The book is a reproduction 
of a series of lectures delivered on the invitation of the Bar 
Council, in November 1939, to the Apprentices-at-Law of the 
year, by Rao Bahadur K. V. Krishnaswami Aiyar, a leading 
member of our Bar and a member of our Editorial Board. 
The book has every claim to be regarded as an ‘authoritative 
exposition of the various problems pertaining to the oe of 
the legal profession. 

The lecturer has carefully avoided the role of a pulpit- 
orator delivering a sermon but has proceeded throughout as a 
true guide to the new entrants into an already overcrowded 
profession. The plan and arrangement of the subjects are well 
laid out and the treatment is clear and lucid. In the analysis 
of the intricate problems which must be faced by the young 


lawyer the lecturer has displayed a clarity of vision and a mastery, ` 
* of detail born of his rich and varied experience. His answers 


and wise guidance in regard to many, points may, be said indeed 
to be the last word thereon. è 
The young lawyer is given’ a practical oųtlpok on his 


profession with a keen eye to his mofal ad material well- 


* Published by The Madras Bar Council; Price Hb. 3; concession to 
Advocates at Rs. 1-8-0 and to Agor enicet aP Lan at , obtainable at the 
Madras Law Journal Office, Mylapore. a om 
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being. The book can well be regarded as the young lawyer’d 
‘Bible.’ If indeed the young lawyer imbibes the ideas and 


ideals of the lecturer, he cannot fail to make a mark in the 


profession. - j 

On some of the difficult questions of professional propriety 
the lecturer has given practical answers, though different views 
may be possible. On the question as to the stipulation of a 
contingent fee the lecturer -has expressed “himself against it, 
though Mr. Justice Sundara Aiyar would make an exception in 
the case of poor clients with heavy causes. In the higher in- 
terests of the profession the lecturer has not hesitated to 
differ from the learned Judge. The question as to whether a 
lawyer can defend a criminal whom he knows or has reason 
to` believe to be guilty of the charge against him is as old as 
the profession itself on which different views have’ been 
expressed. The lecturer rightly takes the view that public 
interest demands that no practitioner shall decline to accept a 
retainer ‘offered on behalf of the accused, though -as regards 
civil cases the better opinion, according to him, is that the 
practitioner is under no similar obligation unless the refusal of 
the retainer would lead to injustice. 

The recent decision of the House of Lords in M Yers vV. 
Elmanl, seems to introduce complications in the distinctive 
relations. of a lawyer towards his clients on the one side and 
the Court on- the other, and requires careful examination. __ 

The charm and simplicity of the style is anoe remarkable 
feature.of these lectures. ` 


T 1. (1940) A.C. 283.. 
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REFLECTIONS ON MYERS V. ELMAN, (1940) A.C. 282, 


[We pointed out in these columns sometime back that a careful examination of 
Ad pers v. Elman was necemary for elucidating the possible complications which the 
speeches of the learned Law Lords in the case might give rise to in the matter of the 
distinctive relations between counsel and client on the one hand and between 
counsel and court on the other. We are giad to publish hereunder an cxposition 
of that case by Rao Bahadur K. V. Krishnaswami Alyar.] . 

° I i 

The recent pronouncement of the House of Lords in Myers v. 
Elman', has important bearings on Professional Conduct and calls 
for studied appreciation and careful understanding. 

In that case, after the successful termination of an action founded 
upon conspiracy and fraud of the defendant,-in which the ‘plaintiff 
obtained a decree for a substantial amount, the plaintiff, who could 
recover nothing. towards his decree from the defendant, applied to 
the court to order and direct the solicitor for the defendant to pay 
him his costs of the action on the ground that the solicitor had been 
guilty of professional misconduct. The applicant laid two charges 
against the solicitor, one, that he “ delivered defences which he must 
have known or suspected to be false”? and the other, that, he pre- 
pared and permitted his client, the defendant “ to make affidavits 
of documents which were inadequate and false.” Various points 
were raised in support of the defence ; but ‘the principal amongst 
them were (1) that while there were rules of court giving jurisdic- 
tion to make orders relating to costs as between a solicitor and his 
client, there was no jurisdiction under which a party could ask for an 
order relating to costs against the solicitor ippearing for the opposite 
party, and (2) that in the particular case, the’ solicitor had left the 
conduct of the proceedings largely to his managing clerk, who was 
-a solicitor’s clerk of ability and experience and that he Was personally 
innocent of the accusation. \ 


The trial judge, Singleton J°, held’ that thet solicitor was not 
Se ee ee ich Pat in issue 
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the charges of fraud and conspiracy against his client. But the learned * 


judge found that the solicitor and his clerk “ knew a great deal about 


the matters in question,” and “as a result of a deliberate policy” ` 


adopted in the solicitor’s office “ in the conduct of the defence and 
in relation to discovery,” the solicitor ‘‘ increased the plaintiff’s 
difficulties, added to the expense and obstructed the interests. of 
justice, “ and that he was in consequence guilty of “ professional 
misconduct as a solicitor and an officer of court ” and directed that 
he should pay to the plaintiff a share of the costs of the original action 
and the entire costs of the application. 


On appeal, the Court of Appeal, Greer and Slesser L.JJ., 
Mackinnon L.J., dissenting, reversed the order of Singleton J. 
They observed that, assuming that the solicitor could be held liable 
for professional misconduct if he had done the act complained against 
personally, he was not liable in this case “ inasmuch as he had 
appointed a fully qualified clerk to do such business and the act 
had been done not by the solicitor himself but by his clerk.” 


Before the House of Lords the appeal was heard by Viscount 
Maugham, Lord Atkin, Lord Russell, Lord Wright and Lord Porter. 
All the noble and learned Jaw lords, except Lord Russell, agreed in 
reversing the decision of the Court of Appeal and restoring that of 
Singleton J. But Lord Russell differed on the question of fact, whether 
the evidence tendered established the charges. On the question 
of the existence of the jurisdiction to make the order and the duties 
and obligations of solicitors i in acting for parties, he agreed with Vis- 
count Maugham. 


Viscount Maugham dealt first with the nature and scope of the 
jurisdiction. He held that the jurisdiction of the court to order a 
solicitor to pay costs personally was very different from the juris- 
diction to strike him off the rolls or to suspend him, a jurisdiction 
which was ‘strictly personal and related to the solicitor himself and 
his fitness to practice, and that in the former case, the court was 
merely exercising its jurisdiction over an officer of court and: enforcing 
his duty to the court. The order to pay costs had also a twofold 
purpose to serve. It was not merely to punish the solicitor but also 
“ to protect the client who has suffered and to indemnify the party 
who had been injured,” and misconduct or default or negligence 
in the course of the proceedings was in some cases sufficient to justify 
such an order. The learned Viscount went on to say that if the 
solicitor’s neglikence in the discharge of his duty as an officer of 
court was sufficiend to invoke the juri iction, he could not shelter 
himself, behind agclerk, fot whose actions ‘within the scope of his 
authority, “he liable. He concluded with the expression of his 
concurrence with Singleton J., that the solicitor was guilty ef “ pro- 
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fesional misconduct in not insisting on his client disclosing the relevant 
documents ” and “‘ in preparing and putting on the file affidavits of 
documents which he knew to be very inadequate.” 


7 Lord Ajkin said that the words “ professional misconduct ” 
themselves are not necessarily confined to cases where the solicitor 
himself is personally guilty. After all they only mean misconduct in 
the exercise of the profession ; and they cover cases where a duty 
is owed by the solicitor to.the court and is not performed owing to 
the wrong doing of the clerk to whom that duty has been entrusted. 
The confusion in the Court of Appeal, had arisen from the fact, that 
charges of professional misconduct have been generally brought up by 
a special procedure. He added. “It seems to be quite incorrect to sup- 
pose that the cases in which solicitors have been ordered to pay costs. 
where there has been no personal complicity are cases in which, the. 
court is exercising a kind of summary jurisdiction in contract or tort 
by way of awarding damages for breach of warranty of authority. 
The court is not concerning itself with a breach of duty to the other 
litigant but with a breach of duty to itself.” He then put to himself 
the question “ what is the duty of the solicitor”’ and answered it 
thus: “ He is at an early stage of the proceedings engaged in putting 
before the ‘Court on the oath of his client information which may 
afford evidence at the trial. Obviously he must explain to his 
client what is the meaning of relevance: and equally obviously he- 
must not necessarily be satisfied by the statement of his client that he: 
has no documents or no more than he chooses to disclose. If he has. 
reasonable ground for supposing that there are others, he must in- 
vestigate the matter; but he need not go beyond taking reasonable- 
steps to ascertain the truth. He is not the ultimate judge, and if he 
reasonably decides to believe his client, criticism cannot be directed 
to him. But I may add that the duty is specially incumbent on the- 
solicitor where there is a charge of fraud ; for, a wilful omission to 
perform his duty in such a case may well ouni to conduct which. 
is'aiding and abetting a criminal in concealing bis crime, and in. 
preventing restitution.’ i : 


Lord Wright said : “ Alongside the jurisdiction to strike off the- 
roll or to suspend, there existed in the Court the jurisdiction to punish . 
a solicitor or attorney by ordering him to pay ¢osts, sometimes the-. 
costs of his own client, sometimes those of tha opposite party, some-. 
times, it may be, of both.....The matter complained of need not be- 
criminal. It need not involve peculation or dishonesty. A’ mere mistake. 
or error of-judgment is not generally sufficient, but à gross neglect or- 
inaccuracy in a matter which it is a solicitor’s duty pet with 
accuracy may suffice ;-::... - Jt need not invélve nal obliquity. 
The term, professiofal aione has onei, been used to descrihç- 
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the ground on which the Court acts. It would perhaps be more 
accurate to describe it as conduct which involves a failure on the 
part of a solicitor to fulfil his duty to the Court and to, realise his 
duty to aid in promoting in his own sphere the cause of justice...... , 
The jurisdiction is not merely punitive but compens&tory.” The 
noble and learned Lord then ‘proceeded: “ The solicitor cartnot 
simply allow the client to make*whatever affidavit of documents he 
thinks fit nor can he escape the responsibility of careful investigation 
or supervision. If the client will not give him the information he is 
entitled to require or if he insists on swearing an affidavit which the 
solicitor knows to be imperfect or which he has every reason to think 
is imperfect, then the solicitor’s proper course is to withdraw from 
the case. He does not discharge his duty in such a case by requesting 
the client to make a proper affidavit and then filing whatever affidavit 
the client thinks fit to swear to.” i 


Lord Porter said that he rejected the contention that the summary 
jurisdiction of the court extended to relief only in cases of personal 
misconduct and neglect of duty. “It is misconduct in the way in 
which the work entrusted to his firm is carried on, not the personal 
misdoing of the individual, which gives rise to the exercise of the 
jurisdiction...... The Court is not enforcing a civil’ right but 
exercising its authority over the conduct of its officer.” ‘The noble 
and learned Lord concluded: ‘‘In any case I do not consider that the 
solicitor or his clerk has fulfilled the obligation of supervising to the 
best of his ability the swearing of a full and complete affidavit of 
documents.” Lord Russell of Killowen who disagreed with the 
majority on the finding of the facts said: “ It is, I think, immaterial 
that no professional misconduct is attributable to Mr. Elman per- 
sonally. He would nonetheless have failed in the discharge of the 
duty which he owed to the Court.” 


On the pronouncements above quoted, understood with reference 
to the facts of the case, there can be no difficulty in appreciating the © 
rule of conduct enunciated by the House. Though the case related 
to a solicitor, the principles apply equally to a practitioner in this 
country who in addition to pleading in Courts acts for the party and 
themein performs the functions of a solicitor. But the decision itself 
enunciated no new standards of professional conduct which the legal 
profession did not have «dor their guidance earlier. The obligations 
of a practitioner to the Court gnunciated in the pronouncements, 
were never understood to be in any way different and are as old as 
the profession itself, Huls caset, where a solicitor was punished for 


having pyt in f his client “a long insufficient demurrer to a bill 
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“exhibited against his client in which supposed demurrer were many 
matters of fact and other things frivolous and vain” furnishes 
adequate proof. i 

; Nor is the jurisdiction a novel or new creation of the House of 
Lords. Viscount Maugham’s judgment and the citations that he 
makes amply show that the jurisdiction to order costs against a solicitor 
is founded on his duty to the Court. Referring to the obligations 
of solicitors, Lord Hatherly said in In re Jones, that they have not 
merely to “ perfornf their duties towards their own client but also 
towards all those against whom they are concerned ” referring thereby 
‘to their duty to the court. The jurisdiction did not depend on dis- 
graceful or dishonourable conduct of the solicitor but on a mere 
negligence of a serious character the result of which was to occasion l 
useless costs to the other party. It is obvious that occasions for the 
exercise of such jurisdiction will be rare and Myers v. Elman properly 
reminds the profession of the existence of the jurisdiction and its 
implications. 
-~ It would be of interest to know that in Maharajah of Vizianagaram 
v. Lingam Krishna Bhupati?, counsel for the petitioner was directed 
to pay the costs of the opposite side thrown away by his neglect in 
the lower court. The foundation of the jurisdiction was not, however, 
explained in the judgment and it was not stated in terms that the 
practitioner was either guilty of professional misconduct or that 
he failed to discharge his obligations as an officer of court. 


II 


The jurisdiction of the court to deal with the solicitor as for 
professional misconduct and direct him to pay the costs of the opposite 
party, is, as has been explained, founded upon the obligations which 
he owes to the court as its officer and his failure to discharge those 
obligations properly. This necessarily leads us to consider how 
far those obligations reach and to what extent they impinge upon his 
dther duties which ħe has to perform for and towards the client for 
whom he acts and whom he represents. The decision of the House 
of Lords itself recognises a distinction’ between the obligations of the 
solicitor in making certain forms of pleadings or raising certain 
issues and his obligations in making and presenting an affidavit of 
discovery. The solicitor in Myers v. Elman was also charged with 
professional misconduct in that “he had €clivered defences which. 
he must: have known or suspected tb be false.” Singleton J., held 
that the solicitor was not guilty of professional misconduct in allowing 
the defences to be delivered. The Couyt of Appeal affirmed that 
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view and stated that “ it was not professional misconduct in a solicitor 
to prepare and deliver on behalf of his client a defence which he 

might himself suspect contained misstatements or raised false issues 

and put the plaintiff to proof of his case.” In the House of Lords, . 
which upheld the view taken by the courts below, Viscount Maugham 

said: “ I think it useful to observe here that there is this plain tlis- 

tinction between defences which consist—as they did here—of a 

denial of allegations and of untrue affidavits of documents. The 

defences are not on oath and they merely put, the plaintiff to the 

proof of the allegations in the statement of claim.” He added: 

“ However guilty they (the parties) may be, an honourable solicitor 

is perfectly justified in acting for them and doing his very best in their 

interests, with, however, this important qualification, that he is not 

entitled to assist them in any way in dishonourable conduct in the 

course of the proceedings.” Lord Atkin described the duty owed 

to the court as one “ to conduct litigation before it with due propriety.” 

Lord Wright observed: ‘‘ There may indeed be circumstances in 

which a legal adviser has taken such action or socomported himself 
on behalf of a client as to go further than an honest advocate or 

solicitor could properly go. It is difficult and perhaps impossible 

to formulate any principle which would afford a general definition 

applicable to such cases.” Singleton J., wisely said: ‘ Nothing 

ought to be said which may prevent or tend to prevent solicitor or 

counsel from doing his best for his client so long as his duty to the 

court is borne in mind. A client is entitled to have legal aid in order 

to put the other side to proof of the case against him, and to test and 

probe that case and the evidence addressed. Thus the client is 

entitled to say that he denies the fraud or other matters charged and 

to have that defence placed on the record. He is entitled to have 

professional aid in regard to the maintenance of that defence before 

and at the trial.” He concluded: “ It is not sufficient evidence of 
misconduct, taken by itself, that a solicitor continued to act in the 

action notwithstanding that he was aware or was put on enquiry’ 
that the defendants were or might be raising false issues in it.” It 

would seem to follow from the foregoing that where the pleadings 

contain affirmative allegations which the practitioner knew or must 

have suspected to be false, it may amount to professional misconduct 

on the part of the practitioner. As Dr. Johnson said, counsel are 

not to state what they know to be a lie. 

The range, of acts which a*solicitor.or any practitioner in this 
country has to do on behalf of the client in the preparation and 
conduct of a cause is very wide. »The makjng of pleadings is but a 
very small, part of it. Where is the line to be drawn to demarcate 
his duties for breach or for even negligent discharge of which, he 
would be liable as for professional misconduct, from those other 
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duties of his, in respect' of which he has a discretion ‘to act in the 


best interests of the client, untrammelled by any other consideration ? 
For, it is obvious that the functions of a solicitor are not exhausted 


. by: ascribing to him the character of an officer-of court merely. 


He is essentfally a trusted representative and an agent for the client 
and his character and obligations*as an officer of court arise only 
out of this primary character whith he possesses as an accredited 
agent and in the course of discharge of those primary obligations. 
He is only secondasily and only in part an officer of court. While 
in the discharge of his duties in and in relation to the court his 
action and conduct are circumscribed by the ‘limitations which his 
character as an officer of court might impose on him, he does not 
continue to bear that character throughout in respect of all his other 
actings in relation to his client, or on his behalf. In other words 
a solicitor acting for his.client is acting in a much larger sphere than 
what would be connoted by his relation to the court as an officer of 
it and the scope of his actions and conduct as solicitor for his client, 
is, by no means,*coterminous with the range of his duties as such 
officer. To hold otherwise, would cut at the very root of the position 
of the solicitor in the scheme of the administration of justice as a 
necessary middleman between the client and the court and an 
accredited representative of the client for whom he appears. The 
House of Lords recognise this distinction that the practitioner has 
duties towards his client which fall outside his obligations to court 
and are untrammelled by them. It is obvious that no practitioner 
is employed by a client merely to confess judgment or deliberately 
to expose the weakness of his case in the supposed discharge of the 
practitioner’s obligations to court. Where then is the scope for the 
lawyer to present his client’s case at its best, employing tactics and 
strategy where necessary ? 

The decision of the House of Lords, gives liberty of action to the 
practitioner in the matter of making pleadings and raising defences 
And issues. But there are many other varieties of acts for which a 
practitioner has to undertake responsibility on behalf of the client. 
It is not possible to enunciate them seriatim. In fact, their number 
is legion. But as a guidance to ourselves, we may lay down the 
following. Let it be a first rule that hOnourable conduct im all 
matters is to be studied and practised. There*need, however, be no 
assumption that the duty of absolute disclosure enunciated with 
reference to affidavits of documents Applied in respect.of all acts which 
a practitioner has to do on behalf-of his clfnt and that as soon as a 
fact or a document comes to the knowledge of the, practitioner which 
militates against his own case and lends support td that of the adver- 
sary, the maintepance of his honour requires hin to hand up his 
client, as it were, disclose the mattey to the Court in the assemed 
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discharge of his duties as an officer of Court and solicit a judgment“ 


in favour of the opposite side. The line may therefore be drawn by 
enunciating that no practitioner acting on behalf of his client shall 
do anything with the object of using the Court for perpetrating a 
fraud upon the opposite party or doing manifest injustic® to him and 
thereby seek to make the Court an instrument of fraud or oppres 
sion. Subject to this duty which he owes to Court, the practitioner 
must conduct himselfas an honourable man maintaining fidelity to. 
the trist reposed in him and properly orseharging his contractual 
obligations to the client.. ° 

In the judgment of Viscount Maugham, in referring to the 
nature of the application before tbe Court it is stated that the appli- 
cation was “in the light of the evidence and of the facts disclosed 
relating to the conduct of the solicitors”...... “to exercise the 
Court’s jurisdiction to pay the costs so recovered from their respective 
chents.”” (The italics are mine.) It'is also mentioned in the report that 
the applicant was not able to recover anything from the opposite party. 
These facts may suggest that the applicant sought, that the solicitor 
should disgorge that which he had absorbed to such an extent as to 
leave his client flaccid, and by way of a tracing order. But it is obvious. 
that any such suggestion is not warranted by the grounds of the 
decision. The order would have been made against the solicitor, 
even if he had not enriched himself at the expense of his client and 
even if that client were in a position to meet the original decretal 


obligation. 





SUMMARY OF ENGLISH CASES. 

Naas (LADY) v. WESTMINSTER BANK, LTD., (1940) A.C. 366 (H.L.). 

Desd— Settlement executed by ons party—FHarlure of other party to execute 
or give release deed—Effect—Settlemsni—tIf revocable. 

Where there is an absolute and unconditional settlement it takes 
` effect at once by the act of the settlor’s executing it. This is com, 
plete when he delivers it as his deed. Consideration is not necessary 
and the settlor cannot revoke it. In the present case the Court of 
Appeal held that the settlor executed the settlement on the faith that 
the settlor’s wife would execute it and give a release for which he 
stipulated and since she had not in fact executed the deed and even- 
~ tually returned it unexecuted, the deed does not bind in equity. 
The House of Lords found, ‘ 

Held [reversing the decision of the Court of ages (1938) 3 AIL 
E.R. 652 and restoring the decision,of Morton, J.], the settlement was 
binding on, the set@or although not executed "by his wife. Statement 
in Luke v. South Kensington Hotel Co., (1879) 11 Ch.D. 12% (125) 
held,to be too wide. À j 
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*  LISENDEN v. Bosau, Ltd., 1940 A.C. 412 (H.L). 
Eloction—Receipt of amount allowed under award by workman—If 
c election? barring right of appeal as to portion disallowed. 
- The doctrine of ‘ election’ is applicable only to cases arising 
under wills and deeds and other instruments inter vivos. It cannot 
apply to judgments or awards. Paytnent by a defendant of what has 
been found to be due from him dots not operate without more to 
prevent the plaintiff from appealing for some further relief. It may 
be true that an award under Workmen’s Compensation Act, 1925, 
is “ indivisible” Sf not appealed. from, but it is not an accurate 
statement’ of the position pending appeal. Appellant can appeal 
against a part of the award. Receipt of the amount awarued did 
not amount to election to bar the right of appeal. Johnson v. Newton 
Fire Extinguisher Co., Lid., (1918) 2 K.B. 111, over. 





Frre Coat Co., Lro., v. Youna, (1940) A.C. 479 (H.L.). 

Workmsn’s Compensation Act (1925), S. 1— Injury by accident ° — 
Meaning— Disease before dats of incapacity—EKffect. 

The pressure on the peroneal nerve (caused by the crouching 
position in which he had to work) during a spell of work brought 
about the paralysis of the claimant’s muscles which is described as 
dropped foot. In a claim for compensation, 

Held, the claimant sustained a definite physiological injury in 
the reasonable performance of his duties and as the result of the 
work he was engaged in at the time of the injury. The employee 
is entitled to compensation. -Gradual and steady extension of the 
meaning of “injury by accident” traced. Authorities fully con- 
sidered. 


— ae 


-MELLOR v. AUSTRALIAN BROADOASTING COMMISMON, (1940) A.G. 

491 *(P.G.). 

Copyright—Music—Performing rights—Consent or licence conferring 
—If includes right to broadcast. l 

Appellants’ pamphlet stated: “ We have paid for the performing 
rights of every piece.” “AH our music is free for public performance. ” 
“We make one price cover both the music and the performing 
rights thereof.” Bands having bought the music published by the 
appellants played the musical works in publig and some performances 
were broadcast by the respondent,,a corporation. In an action for 
alleged infringement, “a W a 

Held, broadcasting was included in`“ performing rights ” and 
respondenf was not liable. E 

F j 
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LETHERDGE p. INDEPENDENT ORDER OF FORESTERS AND ATTOR- 
NEY-GENERAL FOR CANADA, (1940) A.C. 51g (P.C.). 

Constitutional Law— British North America Act, 1867, Ss.°91 and 92— 
Acts of Provincial Legislature reducing interest on securtties—Acts in ** pntle 


The legislative assembly of the province of Alberta passed three 
Acts :—(1) Alberta Provincial Guaranteed Seturities Interest Act, 
1937, reducing the interest on segurities guaranteed by the province ; 
(2) Alberta Provincially Guaranteed Securities Proceedings Act, 
1937, providing that no proceedings should be brought in respect of 
such interest or in any way to enforce such security without the 
consent of the Lieutenant-Governor in Council; and (3) The Pro- 
vincial Securities Interest Act Alberta (1937) reducing interest on 
securities issued by the province. 


‘interest’ a subject under S. 91 (19) of the British North America 
Act, 1867. Also they conflict with a Dominion Act (Interest Act, 
1927). All three Acts are ultra vires the Provincial Legislature. 





CAMERON v. PRENDERGAST, (1940) A.C. 549 (H.L.). 

Incoms-tax—Amount received by an assesses (a director from his company 
as considsration for not resigning his directorship)—Liability to income-tax 
as profit arising from the office of director. 

A director of a company agreed to continue as director of the 
company in an advisory capacity in consideration of the payment of 
£45,000. On a question whether the appellant was liable to income- 
tax in respect of the sums, 

. Held, the payment was one arising from the assessee’s office and 
liable to tax under Schedule E of the Income-tax Act. 


Hunter v. Dewhurst, (1932) 16 Tax Cases 605, distinguished. 





` (Jawes) & Mitswarn Co., LTD., In rs, (1940) 1 Ch. 333. 


Companies Aci (1929), S. 225— Voluntary liquidation—Fudgmsnt- 
creditor, if entitled to apply for compulsory winding up—Practico—Affidavit 
evidence founded on information and belief—Probative valus. 

Where a company is in voluntary liquidation a judgment-creditor 
is entitled ay autho j Justitias to an order for compulsory winding up 
and he need not show prejudice if winding up upon volundary lines 
was allowed to continue. 


6 
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Clauson, L. F.—“ Where the onus is on the person opposing the 
winding up I would place but little reliance upon the affidavit of a 
liquidator founded on information and belief where the directors 
. conversant with the whole matter do not put in any affidavit and are 
shielded frorfi cross-examination.” í 





A. Lews & Co., (WrsmanstER) v. BELL Property Trost, 
Lrp., (1940) 1 Ch. 845. 

Landlord and Tengnt—Covenani not to use adjoining premises for bustnass 
of sale of tobacco, cigars and cigarettes—Premises let for use as tea shop where 
cigarettes were supplied to customers on the premisss—If breach of covenant. 

There was a covenant not to use adjoining premises for ‘ business 
of sale of tobacco, cigars and cigarettes.’ The landlords let the 
adjoining premises to an A. B. C. Tea Shop who supplied customers 
cigarettes at the premises. In an action for damages for breach of 
covenant against the landlord, 

Held, one cannot fairly predicate of the tea shop that they are 
carrying on upon. the premises the business of selling tobacco, 
cigars and cigarettes and the action must fail. 


` 





GAMDEN NOMINEES, LTD. v. Foray, (1940) 1 Ch. 352. 

Tort—Contract between landlord and tenant—Tenant’s Association ad- 
vocating ihe withholding of rent to redress grisvances against landlord— 
Liability for inducing breach of contract. 

If A without justification knowingly interferes with a contract 
between B and C he commits an actionable wrong. The plaintiffs 
were the owners of a block of flats let upon tenancy agreements which 
were in standard form, each agreement containing taéer alia (a) an 
obligation on the tenant to pay his rent, and (b) certain obligations 
on the landlord including that of lighting the staircase and landings 
and keeping them properly cleaned and swept and of maintaining 
constant hot water and central heating. There were 62 tenants in 
the block.‘ Certain tenants complained that landlords were not 
satisfactorily carrying out their obligations. Some of the tenants 
formed into an association. The two members who were active in 
forming the association were sued for endeavouring to persuade their 
fellow tenants to break their agreements by withholding rent. The 
defendants contended that they were justified on two grounds nathely , 
(1) that they and those whom they would persuade to break their 
contracts have a common interest in making the landlords perform 
their obligations, and (2) that because the tenants on-ome side were 
weak and the landlords on the other are stròng and take advantage 
of their strength, it is justifiable th use the weapon which would 
otherwise be wrongful. ee 

Held, the defendants had no justification and must be restrained 
byeinjunction and are also liable for damages. = 
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BLABERG. Jn re: BLAPERG AND Pusiic TRUSTEE v. DE ANDIA 
YRARRAZAVAL AND BLATBERG (1940) 1 Ch. 385. 

Aa geld Sor forfeiture on legatee ‘‘ marrying any person not of the 
Jewish faith’ —If void for uncertainty. 

A codicil contained, inter alta, the following daus: T tence 
should any child or grandchild of mine at any time whether before or 
after my decease marry any person not of the Jewish faith such child 
or grandchild shall forfeit and be deprived of any interest or share 
under my said will or codicil and my said will or codicil thereto 
shall be construed as if such chiki or grandchild had been dead at 
the time of his or her contracting any such marriage.” A grand- 
daughter having married a person other than of Jewish faith, which 
marriage was later dissolved. 

Held, the question whether or not a person is of the “ Jewish faith ” 
is something which lies in his or her own conscience and is a matter 
of belief. The condition is one far too uncertain for the Courts to 
give effect to and is void. 


— aħÃĖÍ“~— 


Wrtson v. LONDON MIDLAND AND SCOTTISH RADWAY Co. | 


(1940) 1 Ch. 393. 

Companies—Stamped proxies sent only to holders of stock of over £2,500 
following the practice of the company—Obyect to ensure quorum—Smaller 
holders if legally entitled to claim equality of treatment and enforce it through 
Court—Proper remed 

There were holders of stock to the amount of £1,000,000. What 
the directors did in practice was to send a stamped proxy to all 
holders who hold stock to the value of £ 2,500 and upwards. The 
object was to ensure the necessary quorum which was very large. 
It will take a good many stockholders of stock valued at less than. 
£ 2,500 to make the necessary quorum. In a claim by smaller 
stockholders claiming similar rights, 

Held, the question as to whether or not the practice is to be 
followed is a pure question of the policy of the company and the 
directors are entitled to take the course they did. If the stockholders 
think that the practice has to be changed they have to resort to 
ordinary constitutional methods in the company itself. They have 
no right to call for assistance from the Courts. 





Wee’ WIL Trus, In re: Pusia TRusTEE v. WELLS, (1940) 
rı Ch. 411. 

Will Annuith fres of all iiion to e a nA, 

A gift was given by will in this form :—“I bequgath the 
following annuities free of duties to commence from the date of my 
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Yeath of my said wife : an annuity of £ 350 during her life or widow- 
hood to be paid free of all deductions by equal quarterly payments the 
first shall be paid three months after my death eee ý 

Held, the annuity was not given “ free of income-tax.”? 1939 Ch. 
654, Not Fo. 


— a 


Repprrox BengriT Boripine SoawTY v. ROBERTS, (1940) 1 Ch. 
415. ; ` 
Practics—Defendani whò had not entered appearance in tims appearing 
at time of signing judgment and attempting to enter appearance— Judgment 
by default-—If can be passed. 

In an action on a mortgage the defendant had not entered appear- - 
ance within time but received notice of application for leave to 
enter judgment in default of appearance. *On the day fixed he wanted 


to enter appearance. 

Held, a judgment ought never to go in default of appearance when 
the defendant is before the Court and whether, he has technically 
appeared or not, is there and anxious to put himself in a position to 
defend. 





BIROBALL, In re: KENNEDY v. BIRGHALL, (1940) 1 Ch. 424. 

Will—Bequest to children altos at testator’s death and if any child 
shall dis in testator’s lifetime leaving child or children living at testator’s 
death—Children of child dead at tims of will—Rights of. 

The testatrix provided that the residue of the trust moneys was 
to be held in trust for her children “ living at my death baat pro- 
vided that if any child of mine...... shall die in my lifetime leaving 
a child or children living at my death who being male attain the 
age of 21 years or being a female attain that age or marry, such child 
or children shall take the share which his or her or their parent 
would have taken if such parent had survived me.” 

_ Held, the children of a child already dead at the date of the will 
were entitled to share. 3 

BOND v. NOTTINGHAM CORPORATION, (1940) 1 Ch. 429. 

Easements—Support to adjoining premises—Removal by local authority 
without providing equivalent support after default by, owne in carrying out 
clearance ordsr——Liability to provide equivalent support. 

The owner of a tenement is not entitled by his acts to remove the 
support to adjoining premises without providing an equivalent. 
Where the owner of the servient tengment fails to carry out a clearance 
order to demolish the premises and the local a®thority wants to 
demolish the premises, the local authority also is equally “under an 
obļligationtto adopt that method of demalition which will not interfere 
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with the right of the owner of the adjoining premises to support fron? 
the building to be demolished. (1939) Ch. 847, affirmed., 

Caron, Inre: Tar TROSTEE IN BANKRUPTOY v. Knicur & Sona, ° 
(1940) 1 Ch. 442. i 

Sale of Goods—Auctionssr protiding funds for purchase of pigs—Pur- 
chaser removing pigs afisr signing *note acknowledging receipt of the pigs 
(ihat pigs wers auctioneers’ property and could be removed and sold by them) 
—Bankrupicy of purchaser—Right to the pig. ° 

Auctioneers had provided fuads for purchase of pigs by a farmer 
who before removing them signed a note acknowledging’ receipt of 
the pigs and stating that pigs were auctioneers’ property and could be 
removed and sold by them. On the bankruptcy of the farmer the 
auctioneers seized and sold the pigs and claimed to retain the sale 
proceeds against the trustees in bankruptcy. The auctioneers claimed 
that the farmer was their agent in the purchase of the pigs and the 
arrangement was to give them a security. 

Held [affirming (1939) 4 AILE.R. 554], the farmer was not an 
agent of the auctioneers and the property in the pigs passed to him 
and the trustee in bankruptcy was entitled to the sale proceeds of the 


Pigs. 





SEs 


A DEBTOR, Jn re: Toe JUDGMENT CREDITOR v. THE JUDGMENT- 
DerstTor, (1940) 1 Ch. 470. 

Practice—Stay of execution “ provided that 10]. be paid on the 1st 
February, 1940 and 101. per month thereafter ’>—Construction. 

An order contained the following provision :— 

“ And it is further ordered that execution be suspended provided 
that rol. be paid on the 1st February, 1940, and rol. per month “‘there- 
after.” The first payment was made on 1st February, and the next 
payment was not paid till 5th March. Onegnd March a bankruptcy 
notice was issued and the debtor applied to set aside the notice com 
tending that he had the whole of the month of March in which to 
pay the second instalment and so there was no default. 

Held, the word “ thereafter” refers to the date on which the 
first*payment is to be made namely ist February and accordingly 
the last day for paynfent would be the rst of every succeeding month 
and the application to “set aside the bankruptcy notice must be 
lamised. e. ° 


p 


TAYLOR, Inge: Miptanp Hank EXEĜUTOR AND Truster Co. 
Lro., v. Séirrfi, (1940) 1 Ch. 481. 
„e Wills—Trust for voluntary associations—Validity. ° 


r 
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s A testator bequeathed his residuary estate in trust for the Bank 
staff association (a voluntary association) whose object was to give- 
financial assistance to the past and present members of the staff or 
_ their dependants. The gift was directed to be held upon the trusts, 
set out in thesconstitution and rules of the association. It was con. 
tended that the gift was not charitable and was a gift to no named. 
persons and the objects of the trust as found in the constitution and 
rules of the association were so vague and uncertain that the Courts. 
cannot give effect to theme arid that therefore the residuary estate 
must be treated as undisposed. 

Held, .(1) the gift was not for charitable purposes alone; (2) the- 
gift was to the association, that the hand to receive it being the trustee- 
of that association ; (3) where there is a gift to an unincorporated. 
body of persons and nothing in the rules.or the constitution of that 
body which prevents them from using the fund so given to them in. 
| any way they please, either by applying the capital or the income 
to any of the purposes therein set out or by putting an end to the fund 
altogether and distsibuting it among themselves the fact that there- 
may be some difficulty in construing the exact meaning of the rules- 
or the constitution is not a matter which can affect the validity of the~ 
gift itself. i i 





SYKES, [n re: YOUNGHOUsE v. Syxes, (1940) 1 Ch. 490. 

Wili—Option to purchase conferred by will—If can be exercised by- 
executors of donse after his death. l , 

Prima facie an option to purchase given by will to a named person: 
is personal to him and does not pass to his executors or confer a trans. 
misible interest. If the contrary is to be held there must be found, 
in the will giving the option, some indication that it js exercisable 
by the executors of the person to whom it is given. , , 

In re Cousins, 30 Ch.D. 203, does support.the proposition stated! 
in Jarman on Wills, 7th Edition, Vol, I, at P- 73x 





Git Enar Sarery Gass, LTD., Jn re, (1940) 1 Ch. 495. 

Companies— Directors acting without requisite namber of qualification - 
shares—Liability for Statutory penalties—Relief against future proceedings-— - 
Discretion of Chancery Courts io grant. ` 

In consequence of reduction of capital of the companies the 
directors ceased to hold the requisite number of qualification shares- 
but continued to act as directors. Proceedings wert ‘commenced. 
against the directors by the respondents under Companies Act, 1929,- 
S. 141 (5). The directors applied for relief from liability in respect - 
' of fines or penalties under S. 141 (5) and also in respect “of future - 
liability fox acts done as directors. o 2 i 

e 
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Held, as the directors had acted honestly and reasonably they 
were entitled to relief against future liability. But their liability 
under the pending proceeding must be decided by those Courts. 





GAUMONT-BRITISH PICTURE Corporation, Lrp., &f re, (1940) I 
Ch. 506. . i 
_ Companies Act (1929), S. 195—Ingquiry into companies affairs by 
inspector appointed by Board of Trade—Examination of managing director 
—Presence of shorthand writer—If necessary—Refusal to answer question in 
his presence—Contempt of Court. , : 

A managing director, summoned by the inspector appointed by 
the Board of Trade to investigate the affairs of the company under 
Companies Act (1929), S. 135 refused to answer questions s0 long as 
any person (here a shorthand writer) other than the inspector was 
in the room. 

Held, if it is a fact, that a shorthand writer to take down the 
proceedings as a record for the inspector’s use in preparing his report 
is necessary then there is no question but that the inspector is entitled 
to have the shorthand writer present. The managing director is in 
effect guilty of contempt of Court. Heart of Oak Assurance, Lid. v. 
Attorney-General, (1932) A.C. 392, Applied. À 





Roya, In re: TURNER v. WORMALD, (1940) 1 Ch. 514. 

Wills—Legacy “ for bensfit of choir ’’——Construction—General charitable 
intention—Surplus to be applied cypres. 

A legacy and a share of the residue was bequeathed “ for the 
benefit of the choir.” 

Held, the gift is an impersonal gift for the advancement and 
improvement of the musical services of the church by means of a 
choir. There is a general charitable intention and the surplus funds 
must be applied cypres. 





Kine FEATURES SYNDICATE 0. KLEEMAN, LTD., (1940) 1 Ch. 523. 

Copyrighi—Drawing in two dimsnsions— Whether can be infringed by 
a toyfigure in thres dimensions—Reproduction from a copy of plaintifs work 
— Whether infringement of copyright in original work. 

Where the artistic werk in which copyright is claimed is a drawing 
in two dimensions (cartoons) itecan be infringed by a figure in three 
‘dimensions such as (broeches or charms, plaster dolls and mechanical 
toys). It must be immaterial whether the infringing article is derived 
directly or indireftly from ‘the original work. The standard is objec- 
tive and the test’ is whether or not the original work or a substantial 
pagt thereof has been reproduced. If it has been, it is nd answer to 
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“say that it has been copied from a work which was itself, whether 
a ae O 


J 





é 


CLAYTQN, In re: COLLINS o. CLAYTON AND READE, (1940) 
1 Çh. 539. 

Costs—Solicitor s Kien —Charge limite costs incurred tn recovery of 
Property. R 

Where solicitorg had Acted on behalf of the administrators of the 
estate (defendants in a summons for administration of the estate of an 
intestate): and in the course of the action some property was sold and 
proceeds were brought into Court, the. solicitors asked for a.charging 
order for all the costs of the action. 

Held, the charging order should be limited to the costs scopes 
incurred in recovering and preserving the money-in Court. 





TREBANOG WorxkING Mgn’s CLUB AND meee Lip. o. Mac- 
DONALD; (1940) 1 K.B. 576. 

Clas Serotaa op eE e to -members-<If salt of quar 
If requires justices. licence. 

In a prosecution of an incorporated member’s club for selling 
intoxicating liquor without holding a licence, Loa 

Held, that the transaction which takes place in a member’s club, 
when a member orders and pays for intoxicating liquor is not a sale 
but is rather deemed the transfer of a special property in the goods 
from all the other members of the club to the consumer in con- 
sideration of the price paid. The club does not require a justices 
licence to cover the serving of intoxicants to members. ' 


Rex v. CARMICHAEL, (1940) I K.B. 630. 

. Crimss—Indictmsnt of father for incesi—Envidencs by father that subject 
of the charge was not his daughter though born in ella ae 
Ruls in Russell v. Russell, {f precludes such evidence. 

On 2nd September, 1912, the accused married P and there 
were two children of the marriage—Else born on rrth April, m13 
and Sonia born on 18th May, 1915. ‘Throughout 1914 P lived at 
Cambridge and the accused in London. ‘Atcused ‘used to visit the 
wife during week ends. There was evidence that about August, 1914, 
o months before the’birth of Sonia, P was associating with a stranger 
H but there was no evidence of misconduct. In ac era 1915, 
accused enlisted in the army and while he was awk y hig wife com 
mitted adultery with H and on 17th November, 1916, pecan een: 
Sgr A E grees duly pamed. @n 
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roth July, 1918, accused married G and the daughters Elsis and’ 


Soma lived with accused’s mother till 1926 when they came to live 
with the accused and his second wife. In 1932 accused, separated 


from G who became suspicious about accused’s feelings towards | 


Soma. After that accused lived with Sonia, who since thén gave birth 
to three children. In the divorce petition against his first wife and 
on other occasions the accused had acknowledged that he was the 
father of Soria. The accused was charged with incest. The second 
wife G was cited as a prosecution witness. Accused wanted to ask her 
in cross-cxamination whether it was not the fact that the accused had 
informed her that he was not the father of Sonia. The Judge held 
Russell v. Russell, made the question inadmissible. ‘Then accused in 
giving evidence for himself sought to prove that at the time of the 
offence charged he knew he was not the father of Soma and that his 
first wife told him so. The evidence was disallowed on the ground 
that it would infringe the rule in Russell v. Russell, and the accused 
was convicted. On appeal, 

Held, the ingredient of the offence is that aceused should have 
had carnal knowledge with one “ who is to his knowledge his...... 
daughter.” Knowledge is vital to the commission of the offence. 
Russell v. Russell did not preclude the accused from giving any 
relevant evidence in support of his plea that he did not believe that 
Sonia was his daughter, including an admission or confession by her 


mother. . 


Diapy v. GENERAL AGOIDENT, FIRE AND LiFe Assurance Cor- 
PORATION, LTD., (1940) 1 K.B. 648. 

Insurance—Motor tnsurance—Indemmty against third party risks of 
policyholder and similar indemnity to authorised driver—Claim of policyholder 
against his driver—Rights under policy—Arbttration clause—If binding on 

An Insurance Company undertook to indemnify the policy- 
holder in respect of any claim by any person including passengers 
in the car against all risks through or in respect of his car. The 
indemnity. was to extend to any person driving the car with the 
owner’s order or permission. The owner having been injured in a 
collision and failing in his claim against the owner of the other car, 
sued his own chauffeur who im turn claimed indemnity under the 
policy of insurance. W was contended that the policyholder could 
not be a claimant. 
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damages awarded to the policyholder against him. Fhe çhauffeur 
wis bound by the arbitration clause in the policy. 5> 
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RUBE y. FAULKNER, ' (1940) 1 K.B. 571. . 

Motor driving—Offences—Learner driving under supervision of com- 
petani driosr—Driving on wrong sids leading to collision—Competent driver 
` remaining pasgivoe—If can be convicted of aiding and abetting offence. 

« A person with a learner’s licence drove the motor car in a bend 
of the road on the offside and as a result of the engine stopping there 
was a collision. The appellant, a competent driver, accompanying 
the learner, in conformity with the Motor Vehicles Regulations 
remained passive, without warning the learner not to go to the offside 
of the white line on the road which the appellant occupying the 
back seat was able to see. , 

Held, the appeliant by his passive conduct in circumstances in 
which something was needed to be done in order to fulfil the duties 
of a supervisor, aided and abetted the learner driver to commit the 
offence. 


Se 


Unsworta v. ELDEN DEMPETER Lines, LTD. , (1940) 1 K.B. 658. 

Workmen's compensation—Racspit of compensation by workman—Cir- 
cumstances precluding common law remedies. 

On 8th March, 1988, plaintiff while working on a certain ship 
to load the vessel was injured by a beam which fell on him. He 
received half wages during disablement. He did not know his right 
.to damages and right to compensation under the Act. 


Held, the workman was not receiving the money with knowledge 
that it was compensation under the Act. He was not precluded from 
enforcing his common law remedies. (1939) 3 AILE.R. 339 reversed.. 

MaQuackER v.’ GODDARD, (1940) I K.B. 687. 

Tort—Animal causing injury—Liability of cwners—Camel— Whether 
domestic or wild amimal—Qyestion whether animal wild or domsstic—If for 
Judge or jury. 

; À came aoa Zoo having bit the planda whilewmans thie Zod 
the owners were sued for damages. Geather cc 
that in fact camels are the oldest domesticated animals in the world. 
There was no evidence that the defendant knew that this particular 
animal] was likely to do mischief. 

Held, the defendant is not liable. The question whether ar 
animal is wild or domestic is for the Judge to decide’ and not for the 

‘jury. The. Judge takes judicial notice of the ordinaty course of 
nature—in this particular case of the ordinary course of nature in 
regard to the position of camels, ambng other animajs. The evidence 
was given merely to assist the Judge in forming his view ds to what 
the ordiaagy course of nature in this regard, in fact is; a matter of 
whach he is- supposed to have complete knowledge. 


` 
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Evans 0. OAKDALE NAVIGATION COLLIERIES, LTD., (1940) 1 K.B. 
702. | 

Workmen’s compensation—Cortification of stlicosis— Workmin receiving 
compensation on that day for previous accidsni—lExtent of compensation for ° 

lt « : 7 : 

A collier met with an accident on 12-8-1935 while working for 
the appellant company. Several ribs were broken and he was paid 
compensation on the basis of total incapacity at the rate of gos. per 
week, until 9-12-1936 and then reduced to tgs. per week. On 22-2- 
1937 the medical board certified the workman to be suffering from 
silicosis as a result of his employment and dated the disability back 
to 18-11-1936. 

Held, the workman must notionally be regarded on 18th November 
1936, as having then a full earning capacity which has been totally 
destroyed by the silicosis and the payment in respect of the first acci- 
dent ought not to be taken into account. 


SUNLEY (B) anD Co., LTD. 0. CUNARD WHITE STAR, LTD., (1940) 
1 K.B. 740. 

Contract—Damages for breach—Failure of defendant to transport certain 
machine in dus kme— Machine idle for a week—Proper measure of damages. 

The plaintiffs were contractors and the defendants undertook - | 
to transport one of plaintiffs “ tractor and scraper ” from one workspot 
to another. There was a delay of one week in carrying out the 
contract and plaintiff claimed damages. The evidence did not show 
that the work for which the machine was transported would have | 
been finished earlier-or that there was any loss of profits. : 

Held, plaintiffs were entitled to recover only nominal damages | 
for depreciation, interest, maintenance of machine and wages. (1939) | 
3 AILE.R. 641, varied. | 





ONLO OSAKAYETIO 0. ARNOLD LEVER AND Co., LtD., (1940) 1 
K.B. 750. 

*Contract—C.II. contract for purchase of timber—Insurance—Increase 
of premium for covertngewoar risks to be for buyer’s accounts—Shipping cargo 
in belligerent ship—Buyer Pf liable for increase of premium. 

In a C.1: contract for purchase of timber there was an insurance ` 
clause providing that any increase in premium payable for 
war risks (according to institute ‘war and strike clauses in force at 
the time of attachment of the insurance) in excess of prevailing rates 
to be for buyer’s accounts. The shippers chartered g eSpanish 
(then belligerent state’s ) ship covering the cargos with insurance at a’ 
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rate in the discretion of the underwriters. In a claim against buyers. 
for the excem in the premium rate, 
Held, the claim failed. There was no ruling rate for Spanish 
ships and buyers were liable only for scheduled rates of premium: 
(1939) 4 AÎ.E.R. 88, affirmed. | 





[MPERIAL SMELTING Corporation, LTD. 0. JOSEPH CONSTANTINE 
STEAMSHIP LINE, LTD., (1940) 1 K.B. 812. 

Contract—Chartsrparty—Frustration by accident to ship—Onus of 
proving that frustration was or was not self-induced. 

The claimants (the charterers) claimed damages for failure to 
load. The respondents (shipowners) pleaded the destruction of the 
ship as a navigable unit (by reason of the bursting of a boiler) and 
claimed that the contract was thereby frustrated, without liability 
on their part. The claimants in reply stated that the frustration arose 
from the default of the respondents, who are not entitled, therefore, to 
rely upon it. . 

Held, as a general rule a party seeking to recover compensation 
for damage must prove that the party against whom he complains 
was in the wrong. When respondents have proved the accident 
causing the destruction of the ship, the onus of ultimately satisfying 
the tribunal that the ship was at fault rests on the claimants. Whether 
such onus has been discharged must be ‘judged by applying the 
following principles—namely (1) if the accident was such as to raise 
a presumption of negligence the onus is on the owner to destroy that 
presumption ; (i$) if the accident was such as to afford no proof of 
negligence the onus is on the charterers to prove negligence in fact ; 
and (ii) if the onus is upon the owner under the first principle, that 
onus is discharged ‘by proving facts from which the inference that the 
accident was not caused by negligence is as strong—that is, equally 
consistent with the facts—as is the inference that it was caused by 
negligence. (On the facts the claimants failed to discharge the onus 
‘and the claim was dismissed.) 

ETTENFIRLD v. ETTENFIELD, (1940) P. 96. 

Husband and wife—Ssparation deed—Birth of- child—Evidence of 
spouses as to non-access—Admissibility. ' ' n ° 

It was found that the husband left his wife about August 6, 1935- 
Parties orally agreed to live apart, the husband making a weekly 
payment to his wife. The wife gave birth tp a child ôn May 26, 1937. 
The question arose whether the husband could give evidence of non- 
access. ° è 
Held, (x) The rule in Russell v. Russell that evidence tending to 
hastardife or legitimise a child conceived and born during wedlock. 
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cannot be given by either spouse is absolute, and applies, not only ° 
when the parties are living together, but also when they are separated 
either by a decree of a Court of competent jurisdiction or by their 
own volition, (2) Where the only evidence of adultery in support of 
a husband’s petition is the birth of a child to the wife (a) # the parties 
have been separated by the decree or order of a Court, the husband | 
need prove no more than the datesof the decree or order and the date 
of birth of the child. If it must have been conceived after the date of 
the decree or order, there is a presumptio juris’ that it isa bastard. The 
wife may rebut that presumption if she can, but she must do it by 
evidence other than her own; (b) where the parties have voluntarily 
separated, whether by deed, writing under hand, oral agreement, 
or agreement implied from conduct, the husband cannot give evi- 
dence of non-access, but he can prove that fact by any means open 
to him other than his own evidence. The presumption is that the 
child is legitimate. If the husband leads evidence to rebut that pre- 
sumption, the wife can call, but cannot herself give evidence in 
support of the child’s legitimacy. Case-law discussed. Decision of 
Langton, J., in (1929) 2 AILE.R. 743, reversed. Leave to appeal to 
House of Lords given. 


——__ 


JOTTINGS AND CUTTINGS. 

Mr. R. Satyamurthi Atyar—Mr. R. Satyamurthi Aiyar, Master of 
our High Court, has been selected by the Central Government to 
serve as a Judicial Member of the Appellate Tribunal, Income-tax, 
constituted under S. 5-A of the Indian Income-Tax Act, 1922. 
Mr. Satyamurthi Aiyar has been a member of the Provincial Judi- 
cial service since 1919. Starting as a District Munsiff, he became 
Assistant Registrar, High Court, in 1926 and thereafter has held in 
succession the posts of Official Referee, Deputy Registrar and 
Master. He also acted as Registrar for a short spell during this 
year. He is the author of a number of books:—'The Court-Feeg 
Act, The Civil Procedure Code, etc. It may be remembered that 
some time back the Government of Madras entrusted him with the 
task of bringing to light the loopholes as well as the difficulties 
experienced in the working of the Court-Fees Act, with a view to 
the framing of suitable amendments thereto, The Appellate Tri- - 
bunal, Income-tax is vested with important functions, being as it 
were a sort of second appellate authority in income-tax matters. 
We wish Mr.” Satyamurtbi Aiyar a career of usefulness and success 
in his new sphere of service. 


| M 


Vagariss “of Drafismanship —If anywhere absolute precision of 
is eminently essential it surely is in the sphere of fegislatiye 
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' enactments. En these, however, as in other products of the human 
mind, the desiderated precision is sometimes conspicuous by its 
absence, with the consequence, not altogether displeasing to members 
: . of the legal profession, of providing ample room and verge enough 
for debate iå the Courts as to the purview of the statutes, so lacking; 
which come up for consideration.* The late Lord Thring, who for 
many years held the important bffice of Parliamentary Counsel, 
compiled an admirable work treating of this subject, and incidentally 
gave various examples of how not to achieve the desired clarity ; 
in short, a numbtr of what nowadays are called, although why is not 
very obvious, “‘howlers.” Among these which he cites is that of the 
Queen’s Counsel, also a member of the House of Commons, who in 
1865-drafted an amendment to a Bill then before the House, which 
ran thus: “ Every dog found trespassing on inclosed land unaccom- 
panied by the registered owner of such dog or other person who shall 
on being asked give his true name and addres, may be then and 
there destroyed by such occupier or by his orders.” This piece of 
draftamanship, odtily enough, was not accepted by the sponsors of 
the Bill or by the House !—ZL.7.;.1940, p. 148. ° 





Some Amusing Slips——A story has come down to us from the 
days when Ireland was represented in the House of Commons and 
when that country sent not a few who enlivened the oftentimes dull 
proceedings by some exceedingly witty interjection, or occasionally 
by what Calverley called in the delightful way a “paronomasia, play 
upo’ words,” or, in simple language, a bull. On one occasion an Irish 
member drafted a Bill wherein it was provided that such and such 
proceedings should take place annually on rst August, “ unless that 
day fell upon a Sunday, Good Friday, or Christmas Day.” It need 
hardly be said that the Bill, at any rate in this form, did not get into 
the statute book. But one quite as bad, or nearly so, was perpetrated 
by the draftsman of the Bill which eventually reached the statute 
book as the Darlington Improvement Act, 1872, in which the term 
“ new building ” was defined thus: “ Any building pulled or burnt 
down to or within 10 feet from the surface of the adjoining ground.” 
But slips are also to be found not infrequently in our older Acts ; 
thus in the Registration Act, 52, Geo. 3, c. 146, the fruit of penalties 
is to be divided between the informer, who gets one-half, and certain 
charitable purposes, to which the other is. devoted, while the only 
penalty set forth is transportation for fourteen years 1—L.T., 1940, 
p. 148. l = Ep 


* 
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Gripinal Statisties —The Criminal Statistics for England’ and 
Wales for’1938, which were recently issued by the Home Office, show 
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that the total number of persons found guilty of indictable offences 


during the year was 78,463. There were 84 cases of murder of persons 
over one year of age known to the police (compared with -78 for the 
previous year) ; and in go cases the murderer or suspect committed 
suicide.. Nine persons were hanged, in nine cases sentefice of death 
was commuted to penal servitude for life, and in one case the côn- 
victed person was ordered to be detained during His Majesty’s pleasure. 
During 1938, 5,263 persons committed suicide and 3,303 cases of 
attempted suicide were reported to the *policgs. The number of 
persons found guilty of violence against the person findictable cases) 
was 1,583 or 0.2 per cent. of the total number of offences recorded. 
Non-indictable assaults numbered 10,699 or 1.4 percent. As to lar- 
ceny, there were 78,463 offenders, of whom 68,679 were males and 
9,784 females. Of those found guilty of larceny,10,814 or 13.7 per cent., 
were charged with breaking and entering. Less than a quarter of 
these were adults and 37 per cent. were under the age of fourteen. 
It appears that in general the worst age groups for boy offenders is 
from fourteen to sixteen, and for girl offenders from fifteen to- 
nineteen. The incidence of crime is nearly cight times greater among 
males than among females. The total number of persons found 
guilty of drunkenness in 1938 was 52,661, or 236 more than in 1937. 
The increase in this class of offence which has been recorded since 
1932, when the figure was 33,100, thus continuous. Once again wide 
local variations throughout the country are recorded in the proportion 
of adult offenders, placed by courts of summary jurisdiction under the 
supervision of a probation officer. An analysis of records of the 
Criminal Record Office at Scotland Yard of persons found guilty 
of criminal offences in 1932 discloses the fact that the great majority 
do not offend again. Of the older persons go per cent., of the younger 
over 70 per cent., were clear of any further charges during the ensuing 
period of five years; while these statistics show that the proportion 
of offenders convicted of further offences is higher among the young 
than the older people and decreases progressively with the 
increase of age. In all age groups the re-conviction rate was lower 
for the period from 1933 to 1938 than for the previous five years.—S. F., 
1940, p. 157. 

Enthusiasm in thee Law.—Long ago Lord Bacon laid it down that 
every man-is a debtor tb his profession, meaning thereby, we may 
assume, that,ip the legal sphere the lawyer is under obligation to 
give of his best on behalf of the client by whom he is instructed—an 
injunction which most members of the profession fulfil to the letter. 
In one ofthg letters in Scott’s Redgauntlet, Alan Fairford, writing to 
his friend Darsie Latimer, says, “ You know my father qonsiders 


every moment taken from the law as a step downhill; and I owe 
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much to his anxiety on my account, although its effects are sometimes 
troublesome,” and one can well imagine that Scott was stating his 
own experience, his father being one of the old school who thought 
. Jaw was everything and must on no account be. neglected if his son 
was to maké any headway in the legal world. Some, no doubt, 
exhfbit an enthusiasm in the practiee of the law which puts the less 
excitable practitioners to shame. Most of us are familiar with the 
story, certainly ben trovato if not literally accurate, of Baron Parke, 
who in his enthusiasm took what he called “a beautiful demurrer ’; 
to the beside of a sick friend to cheer him into convalescence—a 
result which it is to be hoped had the desired effect. In other 
ways, too, the Baron showed his enthusiasm for legal correctitude 
by insisting that the record should be above suspicion in the matter: 
of form, nothing giving him more pain‘than to find it lacking in pre- 
cision and clarity ; these he regarded as essential. Great lawyer he 
certainly was, but he had at least one predecessor on the Bench who 
was equally enthusiastic for law and its practice. This was Mr. 
Justice Buller of whom, in another connection, it. was said that, 
while he was considered by the male sex as the most learned of lawyers 
he was stigmatised by the ladies as the most cruel of judges because 
to him was attributed the ungentlemanly dictum that a husband 
was entitled to beat his wife, provided that the stick with which the 
castigation was administered was no thicker than his thumb |! Like 
many other pungent remark attributed to men in a prominent position 
the accuracy of this dictum has been gravely doubted, and surely 
he is entitled to the benefit of the doubt. More germane to our 
present purpose was his dictum that his idea of heaven “ was to 
sit at Nisi Prius all day, and to play at whist all night ”I—L.T., 1940, 
p. 210. ' 


e_r 


No. Certain Bliss —“ Was your marriage happy at the start?” 
Counsel recently asked a witness in the Divorce Court, and Mr. Justice 
Bucknill said : “ We cannot assume that marriage is a state to which 
the word “ happy” can properly be applied. It is enough if a 
spouse can say of it that it was cven normal. ‘ Was your marriage 
normal ?? is a much more sensible question.” Constant dealing 
with matrimonial causes seems to make judges‘chary of talking, too 
lightly of happiness. One recalls the case of an eloquent advocate 
who wound up a speech before Mr. Justice Cresswell with the words : 
“ I hope your lordship will decree separation between, these parties 
and let this lady pass the rest of her days in peace and happiness.” 
But the judge said: “ This Court has no power to decree that the 
lady, shall pass the rest of her days in peace and happiness, but what 
it has power to decree is that these persons shall be judicially 
separated.” On the whole, both in marriage and separation, i, 18 
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probably wise to leave out “ lived happily ever after.” Si Fs 1940, 
p. rðr. 





„Judges Mannerisms.—Of late the glamour value of Bench and. * 


Bar has caused more traders than usual to drag them into advertise- 
ments for the stimulation of salés. One of these, designed to sell a 
species of chocolate bean, said fo be good for the nerves, told (with 
comic illustrations) the story of a barrister who was put off his speech 
by an eminent judge’s habit of tapping absent-mindedly on his desk, 
but who cured his lordship with a timely gift of a packet of the wonder- 
ful beans. Well, that, at any rate, was a better way of dealing with 
the situation than the one adopted by an Irish Barrister who, irritated 
by the mannerisms of Crampton, J., interrupted his argument before 
the full Court, saying : “ I really can’t proceed while Judge Crampton 
is nodding his head at me and the smack of his lips every five minutes 
is like the uncorking of a Bottle.” The old judge, who was a most 
polished gentleman, did not fly into a rage at this rudeness, but said : 
“ I am really not aware of these peculiarities and T am grateful for the 
rebuke. No man is conscious of his own peculiarities.” —S. J., 1940, 
p. rar. 





Dr. Johnson on Law and Lawyers.—To praise Boswell’s Life of 
Johnson is in these days a work of supererogation ; it is a classic in 
the domain of biography, but like many another classic it is apt to be 
taken as read and to be left on the shelf along with many another 
volume which has achieved distinction in the world of literature. 

* * * * * * 

It is certainly a very pleasant occupation for a leisure hour to turn 
to some of the many references to the legal world and its work as 
viewed by the virile mind of Johnson. In 1768, Boswell, who loved 
to draw his mentor out on questions of casuistry, asked Johnson 
whether as a moralist he did not think that the practice of the 
law did not in some degree hurt the nice feeling of honesty. To this, 
it will be remembered, the doctor replied that he did not think so, 
provided that one acted properly, meaning, thereby, that the lawyer 
must not deceive his clients with false representations and must not 
tel lies to a judge.” ‘The pertinacious Boswell, not content with 
this, continued his ¢ros-examination by the question, “ But what 
do you think of supporting a cause which you know to be bad?” 
“ Sir;” answered Johnson, you ‘do not know it to be good or bad 
till the judge determinesst...... You are not to be confident in your 
own opinion that a cause ig bad, but to say all that you can for your 
client, and then hear the judge’s opinion.” Even this failed to satisfy 
the curiosity—for it was only this—of Boswell, who, we may be 
sure, cared not a jot whether, the case he chanced to be supporting 


-_—_—__ 


ILJ ° THE MADRAS LAW JOURNAL. 57 


th court was really good or bad. But it is worth being reminded of 
Jobnson’s practical view of the moral aspect of the question which 
“ Bozzy ” _— to be so much worried about.—L.T., 19.40, p. 239. 


ed 


What’s in a Trade?—Those witnesses who attach so much 
importance to the elegant description of their callings would do well 
to remember the story of a particularly self-confident young barrister 
who began rather badly with the examination of his first witness in 
his first case. “ You àre a butchah, arn’t you ?” he began. “No, sir,” 
e came the sullen reply. “ Then you are a bakah, arn’t you?” “ No 
sir.” Thėre was a titter in court, but the young man rose magni- 
ficently above it. “ Really”, he said, “it doesn’t matter a damn 
what you are!” Stil, sometimes the question of occupation can be 
made to tell. In the course of the great Baccarat Case, Sir Charles 
Gill rose to cross-examine a fashionably dressed ‘‘ swell ” who stood 
in the box flourishing a tasselled cane. ‘‘ Put that stick down and 
attend to me,” he began. “ What are you?” “ What am I?” 
repeated the witness, taken aback “ Yes, what are you?” said Gill 
in his nastiest tone. ‘‘ What do you do fora living? What good are 
you to the world?” After that the witness could only murmur very 
pitifully: “I’m a master of foxhounds.’—S.7., 1940, p. 269. 


Outstanding Judges —tIn each generation there is usually at least 
one member of the Bench possessing a personality which finds expres- 
sion in some notable dicta, not always, it may be, strictly germane 
to the matter being forensically.debated, and not even on purely 
legal topics which excite the attention of those who follow the pro- 
ceedings of the Courts, but dicta, it may be, of a humorous character, 
or sometimes in the form of a scathing comment on men and things. 
In recent years the most conspicuous instance of a judge having such 
characteristics was, of course, Mr. Justice Darling, whose good things, 
‘if perhaps scattered with a too profuse hand, were usually of excellent 
quality giving great delight to those in his court, unless it may be 
those who were victims of his criticisms, and to them these could 
scarcely make a potent appeal. . In an old notebook upon which the 
present writer lighted the other day he found preserved one or twe of 
Mr. Justice Darling’s dicta which seemed to be too good to lose, 
several of which may be of interest to readers. The earliest of these 
scattered memoranda takes us back #o the days before that learned 
Judge had reached the Bench, and recalls an early effort by Mr. 
Darling, as he then was, in an agtion which was tried by. Baron 
Huddlestone. Darling was for the plaintiff, his opponent being 
A. G. CG. Liddell, who later filled the office of ecclesiastical secretary 
under the Pord Chancellor, and. who left us a singularly attractiwec 
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volume of reminiscences bearing the modest title “ Notes from the 
Life of an Ordinary Mortal,” which is full of good things. ‘There. 
he told us that, when still practising at the Bar, he appeared for the 
defendant in an action which was tried by Baron Huddlestone, the 
plaintiff being represented by Mr. Darling. The defendant was a 
blackman and a Parsee, and when he went into the witness-box 
to give evidence some discussion took place as to how he should be 
sworn. Eventually it was settled that he should unbutton his 
waistcoat and take the oath with his habd thrust inside a coloured 
thread which encircled his waist. Observing this quaint ceremony 
with no little interest, Mr. Darling quietly remarked, “ The 
thread of the Parcae,” thus giving promise of his future distinction 
as a master of shrewd and witty comment. Then there was his 
explanation that the maxim Ne sutor ultra crepidam has, no application 
to anyone exercising judicial functions ; it applies only to “ suitors.”’ 
Many will also remember his remark when it was sought to justify 
the cross-examination of a prisoner as to character on the ground 
that he had called the prosecutor a liar. Mr. Justice Darling thought 
that the proposed cross-examination was surely inadmissible seeing 
that the prisoner, under the stress of crogs-examination, merely said 
of one man what the Psalmist said of all men !—L. T. 1940, p. 287. 


BOOK REVIEWS. 


THE Cope oF Cıva Proagpure by Messrs. V. V. Chitaley, 
B.A., LL-B., Nagpur and K. N. Annaji Rao, B.A., B.L., Advocate, 
Madras, Volume III (grd Edition). Published by The All India 
Reporter, Ltd., Nagpur. Price Rs. 36 per set. 

This is the third and last volume of the third edition of the com- 
mentaries to the Civil Procedure Code by V. V. Chitaley and K. N. 
Annaji Rao and D. V. Chitaley. This work has taken a leading 
place among the books of reference on the Civil Procedure Code, 
the other commentaries having gone out of date without any recent 
editions being brought out. Its leading place is also due to the fact 
that it gives all the learning in the other works as well. Effort has 
been taken not to omit the reference to any case whether important 
or otherwise. The only matter for regret is that of the cases reported 
in the non-official jourrfals, references are given to the All India 
Reporter aleng even as regard¢ the years prior to its publication 
thus causing inconvenience to those who have only the non-official 
journals published in such yearss The scheme of the work is well 
known and has been followed in the authors’ commentaries on the 
Criminal Procedure Code and the Indian Limitation Act. In 
common with these works, there is no index of cases referred tg ir 
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the body of the work. The volume under review deals with the 
first schedule of the Civil Procedure Code after Order go and the 
later schedules and the appendices. This edition fully maintains 
+ the level of its predecessors and will be used widely by the members 
of the Bench ‘and the Bar. 





Tre LAW oF PARTNERSHIP IN Bririse Invi by S. T. Desai, B.A., 
LL.B., Barrister-at-lay, 514 pages. Published by the author at 
Hughes Road, Bombay. Price Rs. 8. 

It is with great pleasure that we welcome the publication of this 
treatise on the Law of Partnership. With the progressive industrial 
growth of India fresh and novel problems bearing on the rights and 
liabilities of partners inter se and towards the outside world are bound 
to occur increasingly. A book dealing exhaustively and in a depend- 
able manner with the substantive as well as the procedural law on 
the subject had been a longfelt want and the present publication 
goes a considerable* way in meeting that requirement. 

The Book is laid in four parts. Part I deals with the Indian 
Partnership Act, 1932 and provides an adequate commentary on 
the various sections. Part II is devoted to Practice and Procedure 
with special reference to the various questions that arise in suits by, 
against, or between partners. Part III sets out the law of insolvency 
affecting partners and partnerships and Part IV contains a discussion 
of illegal partnerships. The English Partnership Act, 1890 and the 
superseded provisions of the Indian Contract Act regarding partner- 
ships are set out in Appendices. An inclusion of the rules framed 
by the various Provincial Governments would have added to the 
utility of the work and made it complete in all respects. 

On some matteys it may be possible to take a different view from 
that presented by the author. For instance on page 37 the author 
has expressed the opinion that there can be a joint family business 
atnong converts from Hinduism to Christianity to which the Hindu 
joint family law can apply and reliance is placed on Ghosal v. 
Ghosal, 31 Bom. 26, in preference to Tellis v. Saldanha, 10 Mad. 69. 
It is doubtful whether the Bombay view could now be followed 
in view of the decision of the Privy Council in Kamawati v. Digbljai, 
43 All. 525. Again, in stating the effect of * non-registration of 
firms the author has remarked on p. 280 that S. 69 (2) 
absolutely debars a Court from ‘entertaining a suit instituted 
without compliance with the provisions rélating to registration.” 
It is certainty arguable whether tHe section postulates a total lack 
of jurisdiction in Courts or merely makes the exercise of jurisdiction 
contingest,so as to permit of a waiver or the curing of the irregularity 
arising from non-compliance with its provisions. UE ee: 


l 
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On the whole the book contains an accurate statement of the 
principles of partnership law in a lucid and attractive form. The 
get up and printing are excellent. We can heartily commend the 
book as a very useful contribution to the literature on ghe subject. ° ` 


—+—_—_——. 


Tue Law or Easewents, by B. K. Amin, B.A., 3.8, Barrister- 
at-law and C. G. Sastri, 3.sa., LL.B., 544 pages. Published by 
Messrs. N. M. Tripathi & Co., Bombay.” Price Rs. 8. 


This is a handy volume in which the authors have endeavoured ° 
to expound the law relating to easements in India. The statement 
of law takes the form of commentaries to the sections of the Indian 
Easements Act. In addition to easements allied topics like Party 
Walls, Fisheries, Ferries, Irrigation Rights, Public Rights, etc., have 
also’ been dealt with. The citation of cases, English and Indian, 
is both adequate and satisfactory. Critical examination of such 
points, as for instance, the’ capacity of a trespasser in occupation to 
acquire an easement right under S. 12, the meaning of the expression 
“as ofright ” in S. 15, the applicability in this country of the principles 
in Colls’ case in relation to easements of light, etc., has not been 
avoided. . 


The discussion relating to the Madras Irrigation Cess Act and 
the legal consequences of cultivation with the help of water acciden- 
tally overflowing from a Government source, as found on PP. 343-344 
of the book in particular, will have to be entirely recast in view of 
the Madras Irrigation Cess (Amendment) Act, 1940 (Madras Act 
VI of 1940). The latter enactment has been in force since April 
last but seems to have escaped the attention of the learned authors. 


The differences between the English and Indian Law—wherever 
they exist—have been carefully brought out. The treatment of the 
subject is throughout lucid and we are sure that the book will prove 
highly useful to students and lawyers alike. ; 





Law or Apverse Possesston by M. Krishnaswami, M.A., LLM., 
Adyocate, Dharwar, Professor, Law College, Poona. Published by 
M. Krishnaswami, M.A., LL.M. at his residence, Gibb Town, 
Dharwar. 


Adverse» Possession is a subject very familiar to the lawyer in 
India, as very often it if raised as a plea for perfecting the title of 
wrongful possession of a piece of property. No doubt the law on 
the subjest has been evolved mainly due to the numerous decisions 
of the various High Courts and the Judicial Committee of the Privy 
* Cotincil. e © 
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” The background for a proper perspective of the theme has been 
prepared for us in the first four chapters by the author of: this useful 
volume when he dilates upon the theoretical aspect of the subject, 
. referring to its early concept in Roman Law as well as British 
Jurisprudenc® The next few chapters deal with the nature of 
adverse possession and the variety of instances where it is recognized 
as such. Abundant case-law references are throughout furnished to 
the reader and the attempt to reconcile the conflicting decisions. 
upon the subject in the various Courts is really commendable. 

We cannot héwever conclude without a little disagreement with 
the authot in his deliberate intention to omit a general index to 
this volume, ‘because, we believe, the usefulness of a general index 
can never be overrated in any law book, apart from a special index 
of cases-required to aid an easy reference. - 





Tar Inpian Compans Act by Menezes and Shah. Published 
by Messrs. Vora & Co., Ltd., 3, Round Building, Kalbadevi Road, 
Bombay, 1940 Edn: 

The recent amendment of 1936 to the Indian Companies Act 
has introduced nearly a hundred new sections in addition to the 
repealing of certain old provisions. The complex nature of moderm 
enterprises in commercial, industrial and banking concerns neces-- 
sitated the substantial change in the Act to mest the growing demand: 
for fresh legislation pertaining to the management of Joint Stock. . 
Companies as well as their amalgamation and winding up. We 
have further a few sections in the Act devoted to companies outside 
India and those mainly carrying on a banking business. We can- 
not but agree with the authors in their opinion in the preface that 
instead of a separate chapter in the Companies Act, a separate Act 
for reforming Indian Banking just on the same lines as the recent. 
Insurance Act would have served the interests of this country better.. 

The scheme of this book discloses no doubt a meticulous care in. 
commenting and criticising the Act with timely references to both 
English and Indian authorities. Apart from its usefulness to the 
practising lawyer, the book bids fair to be of great help to the 
business world in general. The table of contents and the index of” 
cases add to the usefulness of an otherwise handy volume upon Com- 


pany Law. ; 





Tue Law or FATAL AOCIDENTS IN Inpa by M° M. Aslam- 
Khan. Published by the Sufi Publishing House, Pindi Bahauddin, . 
Punjab. Price 2-8-0. ° : 

This small treatise upon the law relating to fatal accidents: 
evokes our*appreciation, even at the outeet, for the author’s selectiom 


42 THE MADRAS LAW JOURNAL. e [1940 


of such an untraversed, though quite an important, piece of legis- 
lation on the Statute Book. Had the law remained in the form in 
which it was before the Act of 1855' was brought into force, no 


person’s relatives, surviving him after his death due to the fatal, . 


accident arising from any ofthe causes mentioned in section I of the 
Act, could maintain an action ‘against the persons ‘responsible for 
the fatal injuries. But the Act of 1855 brought about a salutary 
change in the existing law in that an exception to the rule ‘actio 
personalis moritur cum persona’ made it ‘easy to the executor and 
administrator of a deceased person to sue thes person who was 
responsible for the fatal accident. The later amendments of 1871 
and 1914 to the Act improved the scope of the Act and met the 
need as then was felt for fresh legislation. 

The Act itself is a very brief one of about four sections arid 
the author deserves the thanks of the legal profession for having 
made a good research of the Case-law upon the subject, both 
English and Indian, and bringing it up to date. 

This commentary is a very necessary, though a long neglected, 
attempt, and is rendered more so owing to the number of fatal 
accidents that has been on the increase with the growing volume 
of road traffic in our cities. The discussion of the amount of 
-damages recoverable under particular circumstances is what makes 
this little volume of 55 pages compel the immediate notice of the 
jegal profession. 


Ls maaa i ee - — — 
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A CRITICAL NOTE ON JANAK DULARI FV. SRI GOPAL, 
I.L.R. 1939 ALL. 912. 


The validity of the Hindu Women’s Rights to Property Act, 
1937 (Act XVIII of 1937) was affirmed by the Allahabad High 
Court in Janak Dulari v. Sri Gopal!. In that case a widow claimed 
that she was entitled to certain properties of which her husband had 
died possessed, either as his heir or by virtue of the provisions of Act 
XVIII of 1937 if it transpired that he had died undivided. The 
main defences were that the family was joint and that Act XVIII of’ 
1937 was not validly passed. 


A noteworthy fact concerning the Act is that though as a 
Bul it had been passed by both the Houses of the Indian Legislature 
while the Government of India Act, 1915, as amended in 1919 was 
in operation, yet the Governor-General’s assent to the measure was 
given only on the 14th of April 1937, after the coming into force of 
the Government of India Act, 1935, excepting for Part II thereof. 


The Government of India Act, 1935, repealed practically in its 
entirety the earlier Government of India Act*. The effect of the 
repeal was to bring about a resumption into the hands of the Crown 
ofall rights, authority, and jurisdiction in whomsoever they had been 
vested at that time and their redistribution in the manner preacribed 
by the repealing Act®. As observed by Lord Tenterden, C.J., in 
Surtees v. Ellison‘, 

“it has long been established, that, when an Act of Parliament is repealed, it 
must be considered (except as to transactions past and closed) as if it had never 
existed.” e 
Consequently all appointments made, institutions creątęd and laws 
framed under the earlier Government of India Act would cease 


ee — c c 
e e 


I. LLR. 1939 AL gr2. 
2. S.g21 and Sch. X. g. See 8. a. 
4. 9 Bek C. 750: 109 E.R. 278; see also Attorney General v. Lenpleagh, 98 
L.T? Rep. 87. ° i 
| 
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to have effect unless saved by express provisions in the repealing 
Act. ©. 321 (2) provides that the repeal ghall not affect any 
appointment made under the repealed Act to any office and any 


such appointment shall have effect as if it was an appointment to the. - 


corresponding office under the repealing Act. It waf by virtue of 
this provision, that the validity of the election to the office of SpeAker 
of the Bengal Legislative Asserfbly, which was challenged on the 
grdund that the Governor of Bengal who had directed such election 


and subsequently accorded his assent to the choice made had not ` 


been validly re-appointed as Governor of the Province after the 
commencement of Part III of the Act of 1935 in the manner pro- 
vided by that Act, was affirmed in Tulsi Charan Goswami v. Aztaul 
Hugi. Similarly S. 223 saves the jurisdiction of the High-Courts 
as well as the powers of the judges thereof in relation to the adminis- 
tration of justice including their rule making powers, and the section 
was held to preserve all the powers which the High Courts in fact 
had prior to the Act of 19353. Likewise. S. 276 provides for the 
continuance in force of the rules relating to the ‘services under the 
Crown framed under the repealed Act until other provision is made 
under the new Act, as if they were rules framed under the latter 
Act®, The scheme of the Act is clear, namely, that wherever existing 
appointments or institutions or rules are intended to be continued 
express savings are to be provided prescribing that they all are to 
be regarded as having been done under the appropriate provisions 
of the Act of 1935. 

It is a general principle that when a parent Act is repealed, all 
the laws passed under that Act also stand repealed unless there is an 
express saving provision in the repealing enactment‘. S. 292 of the 
Government of India Act, 1935, provides for the continuance of all 
the laws in force in British India prior to the commencement of Part 
III of the Act, t.e., before the 1st April’ 19375, though the validity 
of such laws is not in any way guaranteed®. Laws made before the 
commencement of Part III but intended to take effect only after 
that date were to have validity for twelve months from that date 
despite the repeal of the 191g Act and notwithstanding S. 292 of 





¢, I.L-R. (1997) 2 Cal. 509. 

a. Mul: Sicka & Co., v. Mumcipal Commissioner of Bombay, A.I.R. 1999 Bom. 
471 : 41 Bom.L.R. 984. . 

g. Sø also S. 15 (2) ofthe Government of India (Commencement and Transitory 
Provisions) Orden 1996. 

4. Atiqa Begam v. Abdul Maghni, A.I.R. 1940 All. 272, aBo (FB) ; Watson v, 
Winch, (1916) 1 K.B. 688 : 114 L.T. 1909. Sæ alse Halsbury (Hailsham edition) 
vol. 26, p. 608, para 1291. 

5. Sa Aet gof be Government of Iodi (Commencement and Transitory 
ae elie 1gg6. p e * 

6. See S. 176. e l e- 
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e 
ie Act'of 1935.1 This provision was in effect superseded by S. ı 


of the India and Burma (Existing Laws) Act, 1937, which laid down 
that for the purposes of S. 292 a law passed or made before the com- 
„mencement of Part III of the Act of 1935 shall be declared to be a 
‘law in force ammediately before that date, notwithstanding that it, 
or parts of it, may not then be in operation, either at all or in parti- 
cular arcas. e 


The- Hindu Women’s Rights to prone Act, 1937 (Act XVIII 
of 1937) was certainly not 4 law in force prior to the commencement 
of Part III of theeGovernment of India Act, 1935. Being an Act’ or 
which the commencement was not specifically enacted it became law 
only from the date when the Governor-General signified his assent, 
i.s., from 14th April 1937%. Further it is the assent of the Governor- 
General that gives a Bill “ the complement and perfection of a law ”; 
and thus the Hindu Women’s Rights to Property Act had no place 
in the Statute Book of the country till after the commencement of 
Part III of the Government of India Act, 1935. Neither S. 292 of 
the Act of 1985 ner S. 1 of the India and Burma (Existing Laws) 
Act, 1937, can therefore apply. Nor can the Hindu Women’s Rights 
to Property Act be regarded as a law passed subsequent to ist April 
1937, for the Bill had emerged from both Houses of the 
Legislature prior to that date. When the Government of India 
Act, 1919, was repealed the Indian Legislature functioning 
under that Act would stand dimolved iso facto there ~ being 
no express provision in the Act of 1935 continuing its existence 
in’ its identical form. With such dissolution of the Legislature 
all Bills pending the assent of the Governor-General would auto- 
matically lapse*. Since the assent of the Governor-General to ‘the 
Hindu Women’s Rights to Property Act was not accorded prior to 
the rst of April 1937 it looks as if there was in law no Bill to which 
such assent could be given on a later date.. The positive provision 


in S. g0 (5) of the Act of 1935 that it is only a Bill pending in the 


Federal Assembly or having been passed by the House is pending 
in the Council of State that will lapse on a dissolution of the Assembly 
no doubt constitutes a departure from the English practice but can 
be of no avail in the present case for it is the old practice that 
will operate till Part II of the Act of 1935 is brought into ferce. 
Rule 36-C of the Indian Legislative Rules made under S. 67 read 
with S. 12g-A of the earlier Act, provides that on the dissolution of 
either Chamber all Bills which haveenot been passed by the Indian 
sp ne’ heh $e ST we a ee a 

1. 8. 9 (1) of the Government af, India (Commencement ene Treaty 
Ee Order, 1996. 

- Sas S. 5 of-the General Clauses Act (Act X of 1897). > œ 
x May, Parlimentary Practice (13th edition), p. 56. Of Halubary (Hallka 


 ¢dition), vol. 24, p. 268, para 517. ° 2 
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Legislature shall lapse. The expression “Indian Legislature ” 6 
explained in S. 63 as consisting of the Governor-General and the two 
Chambers. It is also stated that ordinarily a Bill is not tọ be deemed 


to have been passed by the Indian Legislature unless it has been - 


agreed to by both the Chambers. This cannot howevtr mean that 
a Bill so agreed to will be a Bilkpassed by the Indian Legislature, 

for, the Governor-General is a*part of the Legislature and under 
S. 67 (4) he can remit the Bill for reconsideration or may altogether 
refuse to.assent. So long as assent has not been: ‘given a Bill will not 
be one passed by the Legislature and aa such will not be saved from 
lapse by Rule 36-C, on dissolution of either House. It is 
true that by virtue of the provisions of Ss. 316 and 317 of that Act 
the former Indian Legislature is to exercise the functions of the Federal 
Legislature during the transitory period. This however cannot 
imply that the Indian Legislature functioning under Part XIII of 
the Act of 1985 is the same juristic body as that which functioned 
under the Act of 1919. On the commencement of Part III of the 
Act af 1935 the members of the Council of State and the Legislative 
Assembly who had been elected or nominated to represent Burma or 
Burma constituencies dropped out. Again, the Indian Legislature 
‘after that date can exercise its powers freely only as regards the 
items constituting the Federal List and in a restricted degree over 
the subjects specified in the Concurrent List and not at all in the case 
of the items forming the Provincial List, whereas formerly its powers 
were far wider in range and operation. Do not these facts suggest 
that on the coming into operation of the Government of India Act, 
1935, there has been a notional dissolution in any event in the first 
instance of the Indian Legislature that functioned under the Act of 
1919 and a subsequent resurrection of it with reduced powers and 
altered composition by virtue of Part XIII of the Act of 1935? If 
there was then a dissolution, even if it be only notionally, will not the 
Bills pending the assent of the Governor-General at that time lapse ? 
Nor is there any provision in Part XIII of the Act of 1935 empowering 
the Governor-General to assent to Bills of that type. No doubt S. 68 
of the repealed Act empowering the Governor-General to assent to a 
Bill passed by both chambers of the legislature is kept in force during 
the.transitory period; but this can govern only in the case of a Bill 
passed by the Chambers after Ist April, 1937, i.s., at a time when 
the Houses functioned with reduced strength and powers. There is 
nothing in the Act of 1935, to suggest that it ever contemplated or 
provided for assent being given to a measure of the type of the Hindu 
Women’s Rights to Property Rill. In the present decision the 
Allahabad High Court has cryptically stated : 


I. 8. ernie pe ee Veena a eee es 
visions) Order, 1996. ° 
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“It appears to us thet the provisions made in 8. 917 and Sch. IX are intended 
to continue the validity of the functions of the Indian Legislature.” 
Evidently their Lordships are of the opinion that there is no break in 
. „the continuity of the Legislature despite the repeal of the Act of 
1919. It is @ne thing to make provision for the Indian Legislature 
assuming the functions of the Federal Legislature but it will be an 
altogether different thing to read hose provisions as maintaining 
intact the Indian Legislature and preserving its juristic identity and 
continuity despite the reptal of the Act which had given birth to 
that Legislature. .In the circumstances therefore a fuller conside- 
ration ofthe question is certainly to be desired. 





‘ MADRAS PAWNBROKERS BILL 


The Madras Pawnbrokers Bill has met with considerable oppo- 
-sition from pawnbrokers in the City and in the Mofussil. While it 
must be admitted that the Bill requires modification in several respects 
the measure itself is a very desirable piece of legislation. ‘The Bill 
-is largely modelled ‘on the corresponding English Act 35 and 36 Vict., 
c. 93 and its language is clear and concise. It is significant that the 
protest against the measure has practically been directed to the 
points on which the framers of the Bill have departed from the English 
Act. l 

 Liœnas.—Thus in respect of the grant of licences the power is 
vested in England with the Magistrates or with the Justices of the 
Petty Sessional Division, while under the Madras Bill the power is 
vested with the Police Officers specified in S. 4 (1). The combination 
of the licensing and prosecuting powers in tħe Police is open to 
serious objection. The issue of a licence is no doubt made obligatory 
except in the two circumstances mentioned in S. 4 (2); but even 
then, it should not lie within the power of the Police to decide if the 
applicant has adduced ‘satisfactory evidence of good character.’ 
It would be well if the licensing authority were vested in Magistrates, 
‘and it is further necessary that there should be a right of appeal toa 
higher aùthority when the licence is refused. 

ARREST BY Pourar.—The other provision which should be 
-jettisoned from the Bill is S. 18, which provides that “ any Police 
Officer may arrest without a warrant any person committing in®his 
view an offence.” Neither grounds of public policy nor the ends of 
justice would seem to require this extraordinary extension of the 
power of the Police-to arrest without warrant, and ous experience of 
the exercise of such powers even in cases row allowed by the law 
does not encourage any extension thereof, If the offence disclosed 
is a major offence such as theft, forgery or breach of trust the general 
Penal Law, can be availed of; and in respect of the other offences 
coramitted under the Act-there is-no-need for -undue severity in the 


r 
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matter of cognisance. The criticism that the section as it stands vests 
an unduly large power of surveillance in the Police is largely justified. 
Pawn ‘TioKET.—The provisions of the Bill as to the issue of a 


‘pawn ticket, and the legal incidents of the ticket have been taken ° 


word for word from the English Act and are in the main salutary ; 
but it is doubtful if the average þawner in this country can be trasted 
to appreciate the value of the Hocument in the same manner as in 
England where conditions of literacy and business are quite different. 
The provision in S. 8 (2) that the pawnbrokere shall not be bound 
to deliver back a pledge unless the pawn ticket is delivered may work 
hardship in the majority of cases where the ticket is lost dr mislaid, 
and any amount of conflict might arise between the possible holder 
of the ticket and the person making a declaration of “pawn ticket 
lost.” And cases again may easily be imagined where the ticket 
given by the pawnee with his right hand is taken back by his left 
hand. ‘The better arrangement would seem to be to have the pawn 
tickets issued in duplicate, and allow the duplicate copy containing 
the signature of the pawner to remain with the pawnee. And the 
pawner might be enabled to redeem the pledge after acknowledging 
the same in the duplicate so left. It is worth remembering that in 
England in the case of special contracts of pawn the pawn ticket is 
so made in duplicate. . . 

PUNISHMENTS.— With reference to the punishments prescribed, 
S. 14 makes certain acts of the pawnbroker punishable, while S. 15 
makes certain acts of the pawner punishable. They correspond word 
for word to Ss. 32 and 34 of the English Act ; but while the English 
Act awards a sentence of fine only in such cases, the Madras Bill 
renders the offences punishable with tnprisonment or fins. The proposed 
legislation being protective in its nature it would be better to adopt 
the standard of punishment prescribed by the English Act and abolish 
the sentence of imprisonment. And the provision in S. 15 as to the 
pawnbroker’s right to detain persons suspected of an offence seems to 
provide a needless rigour in the law. It is well known that while 
the English Law contemplates arrest and detention by a private 
person under certain circumstances, the Indian Law does not re- 
cognise ‘such a right. It is somewhat extraordinary that the right 
of Seizure and detention of an offender should be conferred by this 
Bil on the private citizen. A right to detain the stolen -article 
and to complain to thé Police should be quite sufficient in most cases. 
Otherwise, ¢he liberty of the ‘subject is in danger of jeopardy at the 
hands of an over-zealoug or unscrupulous pawnbroker. 

INTEREST AND AcooynT.— Fhe provision in the Bill for a maxi- 
mum interest rate of 64 per cent. per annum has been criticised by 
pawnbrokers as too low a rate ; the rate, however, is not uyduly low 
ja*view of the facts that the Iqans in such cases are secured loans, and 
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the Contract Act provides easy means for realisation of the debt ; 
and further; the interest rate in general would seem to be looking 
down in India. The provision that the accounts should be kept in 
- English or in the language of the locality as may be prescribed has 
evoked protesf from North Indian pawnbrokers ; the account book 
whilé undoubtedly # weapon of offehce for the pawnbroker is also 
looked upon under the Bill as a shield ‘in favour of the pawner, and the 
above provision would seem to be justified. l / 
Subject to the criticisms above referred to, the Bill under review 
is a beneficent piete of legislation, and the fact that it is sponsored 
at a time*when a popular Government is not at the helm of affairs 
is no ground for viewing it with any disfavour. 
i B. V. VIswANATHA ATYAR. 


JOTTINGS AND CUTTINGS. 

A Jocular Predecessor —While Mr. Justice Darling was perhaps 
the most prolific in the way of enlivening the progress of a case by a 
series of bons mots, there were those on the judgment seat before his 
day, who, if not quite so prodigal in the scattering of witty sayings 
in the course of a case, could yet enliven them with a humorous 
remark. Those whose memories go back to the days when Baron 
Pollock was still on the Bench—he was the last survivor of those 
bearing the judicial title of Baron—will recall him wearing the coif, 
the distinctive mark of the old serjeants, and every now and again 
making a little joke, which was all the more effective by reason of 
the absence of any jocular features on the Baron’s countenance. 
Not indeed that he ever sought to court the name of a wag. But at 
least on one occasion he made a very happy remark which tickled 
those who were within earshot, if it did not altogether please them at 
whom it was directed. On the occasion in question the Baron was 
trying a case which turned on what constituted “ necessaries *’ for a 
minor. On one side there was a somewhat decrepit and elderly Q.C. 
whose marriage to the mature daughter of a patrician house -had 
occasioned a good deal of ironic banter from his learned friends. 
The opposing side was captained by a silk who, although younger 
than his opponent, had decidedly the advantage over him in the 
matter of olive branches. The question in dispute in the case was 
whether a piano constituted a ‘“‘ necessary,” the childless old Benedict 
urging that it was, while his opponent, the paterfamilias, strenuously 
argued that it was not. At last the former began to* dilude some- 
what pompously to his married experience, Being, it was said, rather 
fond of doing so by reason of the Zugustness of the alliance. ‘As 
a married man,” he said, “I can speak with some authosity*on these 
matters, ang I have always understood that a piano was a“ necessary ” 
for One in the position with the minor in this ease occupies.” - This 
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oration was rudely broken in upon by his opponent, who remarked 
that “ my learned friend boasts of his married experiences, but I must 
remind him that as a matter of fact he only entered upon the connubial 


state comparatively recently, whereas I have not only been married. ° 


nearly 20 years, but am the father of a large family, while in that 
respect, so far as I am aware, the union to which my learned friend 
refers with so much complacency has not proved equally fortunate.” 
This onslaught naturally provoked the opponent almost to madness, 
and he jumped up and began to protest as vigorously as his wrath 
would allow him, for the titter,in court was betoming somewhat 
unpleasant at this stage. Baron Pollock intervened and ‘threw oil 
upon the troubled waters by quietly remarking: “ Gentlemen, 
I think we had better confine ourselves to the issue in this case.” 
Could anything have been neater and so singularly ‘apropos P—L.T., 
1940, p. 268,00 


Limitation on Right of Appeal:—The suggestion that litigants should 
be limited in their right of appeal is one which has eften been advanced 
by reformers, and is again learnedly discussed in a recent work pub- 
lished by the Cambridge University Press under the title “The 
Machinery of Justice,” from the pen of Mr. R. M. Jackson. Accord- 
ing to the author, one appeal and one only should be accorded even 
to the most pugnacious of litigants who may desire to. test the accuracy 
of the decision of which he complains. In recent years, it is true, 
there has been a alight diminution in the number of appeals com- 
petent in ordinary civil cases by the elimination, now a good many 
years ago, of the Divisional Court, but there still remain the Court 
of Appeal and the House of Lords. To the latter tribunal the would- 
be appellant must obtain the leave of the Court of Appeal or that of 
the House itself, but it has been noticeable that when leave has been 
refused by the Court of Appeal the House has in a number of cases 
granted the necessary permission to bring on the appeal. Somehow 
in the old days our forefathers contrived to get on without so many 
appellate tribunals, and’in some of the Courts the difficulties. that 
arose at times were surmounted in singular fashion. Thus, in the 
old Court of Exchequer which was manned by a Chief Baron and 
three puisnes an equal division of opinion sometimes occurred and 
when that happened the Chancellor of the Exchequer was called in 
to give the casting votee We read that in one case in 1735—WNaish 
v. East India, Company—the services of Sir Robert Walpole, the then 
Chancellor of the Exchequer, were requisitioned, and after a re- 
hearing lasting three days he gave the casting vote in what was 
regarded .as a matter of great doubt and difficulty. Nowadays we 
see the Chancellor of the Exchequer but once a in the courts, 
hig functions there eee limited to the settling of the list eof sheriffs 
for the ensuing year.—S.7., 1940,.p. 909. . ° 
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INFLUENCE OF ENGLISH LAW IN INDIA.* 


At all times in the history of the world -the influence of 
the civilisation and culture of one cammunity or race over 
those of another is a more or less continuous phenomenon. The 
influence arises from such opportunities of. contact as. trade, 
geographical situation or colonisation. It results m the benefits 
or achievements of one civilisation being imparted to another 
and thus helps the progress of human civilization as a whole. 
The influence of empire in the sense of political domination of 
one people over another is rarer and leas normal but likely to 
be more powerful and enduring than the sources of influence 
just mentioned. Such influence hag an unfavourable side as it 
is attended with injury, great or small according to circum- 
stances, to the life and character of the subject people but that 
it may also have a beneficial character has a striking illustration 
in the history of the Roman Empire. This Empire gave the 
people under its sway the benefits of peace and security for 
about five centuries when it broke up as a result of the barbarian 
invasions in the fifth century A.D. When it fell, it left 
two great and priceless legacies for the life and civilisation of 
Western Europe, viz., its religion and ita law. After the con- 
version of Emperor Constantine, Christianity spread rapidly and 
replaced paganism in the Empire. When the Empire fell tho 
Roman church retained and in course of time extended its 
authority ‘and influence. It was ultimately able by effecting 
an alliance with the temporal rulers to organise a Christian 
Commonwealth -in’ Western Europe known as the Holy Roman 
Empire. It became thereby ae great unifying , force .and 
preserved Europe from the forces of wolence and disruption 
during the Middle Ages. The,other great link of unity in 





“Paper read by Mr. B.  Remaswamt Alyar, BA, Bn, *A@voeste, on 


20—b—1p49, at a meting of the Madras Advoeates Association under 


the presldentship of the Hon’ble Justice Sir 8. Varadacharlar. e. 
J 


4 


72 THE MADRAS LAW JOURNAL. y [1940 


medisval Europe was Roman law. It waa received as the 


civil law of the countries of the Holy Roman Empire and . 


sustained social order and the authority of the state for several 
centuries. While the Roman church declined in its power. 
after the Protestant Reformation, the Roman law outlived it and 
remained as the law of those countries until modern times. 
Through these countries Roman law became the law of dthers 
outside Europe like Ceylon, Dutch East Indies, South Africa 
and parts of North and South America.. By its great merits as 
a scientific jurisprudence, rich in its rules’ and applicable to 
widely differing conditions of time and place, it has deeply 
influenced the legal system and codes in force in the modern 
> world. 


The influence of the British Indian Empire on its people 
has been considerable and continues through several agencies 
such as law, religion, language and administration. .Any fair 
or comprehensive view of this influence and its credit and debit 
sides is possible Only at some future time when the period of 
conflicts is over and it can be known how far such influence has 
enabled the Indian people to attain a higher political stature 
and. better conditions of life than they have at present. At 
the present day the whole subject is involved in acute controversy 
which is outside the, range of this paper. But it is possible and 
indeed pecessary sometimes: to evaluate particular sources of 
influence for guiding our attitude to questions of practical 
importance in the present or immediate future. This is 
especially true in the case of the English law and legal system 
in foree in our country because with the passing of provincial 
administration m the spheres of law and justice into Indian 
control questions of replacing or refashioning the whole or part 
of the existing system have begun to attract attention. With 
Indian control over these spheres becoming more complete in 
the provinces and in the central government im the near future 
such questions may becomé live issues at any moment. We 
have occasionally heard views expressed in recent times ih 
favour of a wholesale abandonment of the present legal and 
judicial system and a reversion to a system of village tribunals 
which is believed to have functioned efficiently at an older time. 
I have therefore ventured to examine some of the main features 
of the English legal system in force in our country and the 
place which it oars in Indian life and polity at the present 
day. > 


The characteristic Teatures of the English. legal system may 


be stated to be threefold; its Judicial system, its laws and last, . 


tke docining of- ‘Rule of Law” which enforces equality before 
the law even as between the. subject and the statg and. its 
offers. 


} 4 e i h , 
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_ The jùdicial system of England consists of two parta, the 
Judiciary and the legal profesion. The judiciary is separate 
from and independent of the executive and is recruited entirely 
. {from the ranks of the legal profession. It is assisted by juries 
in the trial*of civil and criminal causes. “These circumstances 
as well as the terms and mode of judicial appointments have 
enabled the English courts to butd up a reputation for a high 
degree of efficiency and -integrity and to be regarded as the | 
champions of popular rights and liberties. The decisions of 
courts conform jo statute law or precedent and are subject to 
effective control and supervisibn by a Central Court at 
Westminster. By reason of ‘its training, privileges and emoluments 
the legal profession plays a great part in the work of the courts 
and the presentation of opposite viewpoints by trained’ lawyers 
enables the courts to decide cases in accordance with settled 
rules and precedents and not arbitrarily. These features of 
the judicial organisation are designed to secure uniformity and 
certainty in the justice of the courts and prevent them from 
becoming instrunfents of oppression. The main features of 
this system have been introduced into India with important 
modifications required by local conditions, such as restriction of 
the system of jury trials to certain classes of criminal cases or 
the mode of recruitment of the judiciary. The Importance ‘of 
establishing central courts for effective control of subordinate 
courts in a large country like ours can hardly be exaggerated. 
The absence of sach .control was a grave defect in- pre-British 
justice. The East India Company made. various experiments 
with dual sets of courts but finally the High Courts in the 
provinces were invested with- complete powers of. supervision 
and control over the subordinate courts in those- areag and 
their decisions are liable to further control and supervision by 


the Privy Council in England and now also by: the Federal 
Court at Delhi ; 


The second feature of the English legal system is its laws. 
These laws are the result of a slow and orderly ‘evolution in 
response, to the needs of a people advancing in civilisation and 
prosperity. This circumstance has imparted: to thé English 
law a richness and comprehensiveness: which ` have made its 
importation valuable in the changing social’ and economie 
conditions of our country. The establishment of original and 
appellate courts by the Hast India Company in the large areas 
which it began to acquire’in the second half of the, 48th century 
was followed by the promulgation of lawa known as ‘Regulations’. 
Lord Cornwallis: played a great part in organising our judicial 
system and two° of his “contributions to'it are his collection of 
those regulations ‘and his institution of a legal profeasion by 
licensing vakils ‘to plead’ before the ‘courts and providing them 
with legal training. “These regulations ‘and the great codea of 


74 THE MADRAS LAW JOURNAL. y [1940 


substantive law and procedure which took their place in the 19th 
century substantially reproduce the principles of English law 
and govern the decisions of our Courts except in the.regions of 


Hindu and Muslim family law and customary tenures. We, . 


must remember that though we had developed code& of laws in 
certain spheres of law like family law and succession there were 
large gaps in our indigenous jurisprudence requiring to be filled 
up by English law such as the law of contract, evidence, ease- 
ments, administration of estates of deceased persons. What is 
perhaps more important is that the promulgation of uniform 
codes of laws throughout this vast country and their enforcement 
by a judicial system organised in the manner described already 
were features in respect of which the indigenous legal systems 
were unfortunately defective and should have resulted in a 
great improvement in the quality of justice that was available to 
our people when those systems were in force. I believe that it 
is not too much to claim for the English legal system that its 
introduction in India is perhaps the greatest single factor in 
producing conditions of civil order in which *the large mass of 
our people could live their lives in peace and contentment and 
without-fear of oppression and injury. With the elements of a 
civilised life thus secured our people have been enabled to 
entertain higher ambitions of securing unity gnd independence 
and raising their political and economic condition to -the level 
prevailing among the foremost nations of the world. : 


The third feature of the English law is the rule of law and 
its application in India has produced results of a far-reaching 
character. The assumptions underlying that rule in England 
are the sovereignty of a democratic Parliament and the equality 


_of all people rich and poor, official and non-official, before the 


law. By the application of the rule in India even the humblest 
ryot or citizen is able to pursue his remedy against the 
Government and high executive officials and challenge the vali- 
dity of their acts, and evan the competence of legislation. This 
was certainly a new experience in the life of the Indian people 
accustomed to reconcile themselves to official or royal disfavour 
and could not have failed to produce m them a sense of self- 
respect and independence as well as a consciousness of their 
pofver and position in a democratic state. 


In speaking of sueh resulta of the introduction of the English 
law and legal system in India I do not ignore the evils, often 
of a grave character, ip their working in India. We are only too 
familiar with the abuses to which our courts and their processes 
have been liable, such 4s’ perjury and ‘ubornation of evidence, 
vexatiou§ Mtigation resulting in the ruin of families and often 
of whole villages. But serious as these evils arẹ we must 
recognise that the organisation of a judicial and legal systent in 
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the manner described above should have relieved our people 
from far greater dangers of injustice and oppression. Besides 
it will appear on careful examination that these evils cannot be 
„ascribed to any of- the basic principles of this system which are 
“indeed designed to prevent them. On the other hand they are 
due rather to failure to make suitable changes and adaptations 
in particular rules of substantive law or procedure. For instance 
the compulsory registration of wills, adoptions, authorities to 
adopt and marriagés wonld avoid so many disputes that often . 
take up the time df our courts. ‘The evil of litigation due to 
the uncertainty of law is‘ remediable by legislation and codifica- 
tion. The machinery for reform under the English legal system 
is twofold, first, the power of courts to meet new situations by 
the mode of interpretation and extension of old rules and pre- 
cedents; second, parliamentary legislation. In a country like 
England governed by a democratic parliament the danger of a 
break-down im the legal system or of grave public suffering due 
to bad laws must be far leas than in any autocratic state. Though 
the Indian legislatures have not obtained sovereign powers they 
have had for a long time past freedom to make necessary reforms 
in law and procedure and have often done so. It must also be 
remembered that there has been far more wasteful litigation due 
to uncertainty in the Hindu law than that attributable to defects 
in the rules of English law applied in this country. The great 
evils of excessive cost and delay of litigation are also remediable 
by administrative or legislative action. 

There are other evils in the working of our legal seas 
which are not easily remediable. They arise from the disorga- 
nised conditions of the social and economic life of our people. 
In medisval England perjury and subornation of evidence, 
intimidation and bribery of witnesses and juries: were serious 
menaces to the judicial administration but they began to dis 
appear in an era of commercial and industrial expansion and 
prosperity. In India we have not entirely emerged from such 
conditions. Disputes about possession of immovable property 
and family quarrels abound in our Courts and give great 
opportunities for perjury and fabrication of evidence. ‘ Tho 
prevalence of such abuses in the criminal courts leading often 
to perversion of justice and oppression is algo notorious. These 
evils have, however, their roots in conditions external to “the 
legal system though they cannot fail to infect and impair parts 
of the system itself. Cases like the Bhowal Sanyasin’s recently 
decided by the Calcutta High Court, though not always 50 
titanic in dimensions abound in .our Sourts and call for a 
decision on the truth of a will,*a marriage, an adoption, the 
paternity or identity of a person or the possession qf property. 
In Engjand there were cages like the Tichborne case but they 
are now rare in that country and out of tune with the prevaikng 
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temper of the’ people of that country or any other civilised’ country 
and their notions as to the true functions of their. law courts- 


It is therefore difficult to aceept the suggestions that the 
remedy for such evils is the abandonment of the whole system - 
with its paraphernalia of judges, lawyers and precSdents and a 
reversion to an older system of justice of which Village Panchayats 
are said to be a principal feature. Even assuming that the peopls 
of an older age were satisfied with these tribunals and with the 
quality and effectiveness of their justice ‘it is too large an assump- 
tion that the people now would be content to submit their 
disputes to such tribunals rendtring merely arbitrary or discre- 
tionary justice and not controlled by rules or precedents or by 
any appellate or ‘revisional courts. It seems to me that these 
tribunals will neither command public confidence nor deserve it. 
If such control is essential and is introduced it is diffleylt to see 
in what essential respects this system would differ from the 
present. I do not deny that with suitable checks and control 
a large proportion of petty disputes may be relegated to rural 
tribunals. This would, however, cover only a' small fraction of 
the litigation that is inevitable in a large country with a growing 
population and expanding commerce and industry. The abandon- 
ment of a Jegal system and of laws which have been slowly 
evolved. to suit the needs of a people advancing in their trad 
and industry cannot therefore be a wise suggestion. 
~ There is no doubt, however, that there is real dissatisfaction 
with some -features of the present system. As I have already 
said the remedy for some of its evils is in part-to make neces- 
sary changes and adaptations in the judicial machinery or in 
substantive law and procedure. For the rest we must await a 
new order of amelioration -in all aspects of oun life’ in this 
country. '' . 

In view of the assertion often made about the -superiority 
of pre-British laws and- systems of justice in ‚India to those 
now prevajling, I think it may be useful to set out the principal. 
features of those laws and systems and compare them with the 
law, of England in the 18th century when it was introduced in 
India. The comparison -will be: instructive and will show that 
English law and justice had attained a greater degree of 
development and were more suited to the needs of a progressive 
society than the indigenous systems of law then in force. 

When we spedk of pre-British: Justice we have to distinguish 
between. ‘thee period immediately preceding British rule in the 
18th century and an efrlier age which represented the heyday 
of Hindu ‘and Muslim gule. * The former was a period of 
anarchy .gnd confusion which followed on the decline and dis- 
integration. of the Moghul Empire. English law and prpecedure 
should have comd.as a great, boon to the people in the areas-‘dn. 
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which that- law was introduced. . The folowing extracts from 
the Fifth’ Report and other well-known authorities give. us an 
idea of the conditions in Bengal at. that- time: 
a ` “The subjects of the Moghul Empire in that provinco derived little 
protection or Security from any of these courts of adawiat; and in general, 
though forms of judicature were established and preserved, the despotle 
-prineiples of the government rendered them the instrument.of power rather 
than of justice, not only unavailing to protect the people, but often the 
means of the most grievous oppressions under the cloak of their judicial 
character.?? (From fhe Report of the Committee of Secrecy in 1778.) 


“The Nawab Naxtm was the head of the system of criminal courts 
and under him there were e series of ‘erbminel eourts held by his deputies 
in Moorshidabad, bis capital in Bengal. In the eountry criminal justice 
was administered by the Zemindars. It was a system under -whieh 
extortion and oppression were rampant. The Naxims exacted what they 
“ould from the Zamindars whom they left at liberty to piunder all below’? 
(Parit. Papers, 1812, vH, 6; Holdsworth, History of English Lew, Vol XT, 
p. 174 from Hast India Oompany’s Reports.) 

‘Tha Zamindars had also a pollee power and were bound by tho terms 
of their tenants to arrest eriminals and if they failed to do so’ were ammor- ' 
able to the injured Berson. But this system was wholly ineffective beeause it 
was notorious that the Zamindars connived at or actually committed the 
ertmes they were. supposed to suppress.’’ 

“The eompany inherited from the Moghul Government every evil 
that could affict a political system; a disorganised and corrupt, judieature 
and incompetent agents. Dacoity was rampant and there war no ordinary 
security in the land. The new courte although by no means perfect 
brought great relief to the ryots and tealukdais, and within a short time 
began to foster confidence in the eompany’s administration.” (Ramsbotham, 
Gamb, History of Empire, IV, 416). ai 

‘For the first time in living memory the province was placed under a 
government strong enough to prevent others from robbing and not inclined 
to play the robber iteelf;’’ Macaulay, Heasay on Warren Hastings. 

When we turn to an anterior period of time when Hindu 
and Muslim laws flourished, we find that they had developed a 
mature jurisprudence in certain spheres of substantive law like 
the laws of property, succession, marriage and family law. ` It 
is, however, not so clear that they paid the same attention to 
remedial, law and procedure that the English law did from’ the 
13th and 14th centuries. It must not be forgotten that in times 
of imperfect social order the law of remedies is far more import- 
ant for the aggrieved party than codes of substantive Jaw 
declarmg rights and duties, just as in the lawless conditions 
which prevail in international relations it ‘is useless to have a 
declaration of rights of world. citizenship without effective 
remedies to enforce them. So we find that the practital sense 
of the English people made them evolve a judicial system arid 
procedure which would*confer on the individual subject ‘effective 
protection against wrongdoing and their judges and ¢awyers con- 
centratedetheir attention for several centuries on perfecting the 
processes of their Courts and: thèir ewrits and forms of actiéns. 
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There are some learned writers in India who have endeavoured: 
to maRe out’ that Hindu and Muslim courts had also perfected 
their laws of procedure which indeed according to them were 


comparable in many parts to such modern codes as the Civil. - 


Procedure Code, and the Evidence and Limitation® Acts. - Mr. 
Gururaja Rao’s ‘‘Ancient Hindu Judicature’? (1920) and Mr. 
Wahed Husain’s ‘‘ Administration of Justice in Mughal India” 
(1934) seek to establish this theory and describe in detail the 
judicial procedure and adjective law* of Hindu. and Muslim 
Courts. While such information is valuable, it, is, however, far 
more important to know how and in what areas of this vast country 
these theoretically perfect systems of law and procedure were 
administered and whether they were improved and altered to suit 
new needs and conditions in the course of centuries. ‘It is far more 
easy to enact laws than to administer them and in the widely 
varying conditions of different parts of India and at different 
times and periods these systems of law and procedure could not 
* have had a uniform application and indeed if applied at all 
should have demanded constant alteration and adjustment. On 
these important matters authentic information is lacking in India 
while in England records of forms of actions, pleas and deci- 
sions of courts are available from nearly the 12th century and 
have formed the subject of research and study. This absence 
of information is by itself a sinister feature of our legal history. 
It indicates that during the long centuries the people had not 
obtained the benefits of a legal or judicial system- which aimed 
at impartial or uniform application of laws and customs. There 
were able and just Emperors as well as able and just officials 
or judges but even in the best of times their justice was arbitrary 
though benevolent. The position- of people living -under such 
a system or want of it could hardly have been satisfactory on 
account of the chances of oppression and injustice to which ‘they 
should have been liable. That this was the position is clear 
also from other well-known facts. The absence of a atrong 
central Government was a defect common to Hindu and Muslim 
rule which should have led to laxity in control over the judicial 
administration especially in outlying parts of the empire. The 
indicia of a judicial. system which aims at uniformity and cer- 
tainty in its justice are records of judicial proceedings and 
trained judges and lawyers who can interpret laws and prece- 
dents. Such indicia had appeared in England at a very early 
time but were absent in Indig. The existence in England of 
a legal proféssion from which judges were recruited tended to 
create a strong body of professional opinion which profoundly 
influenced the course of justice And evolution of law in England. 
There were egrave defects in the substantive law and procedure 
of England especially in its criminal law, which were,due to 
hisforical and other causes and persisted till a late age, but. a 
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airong body of professional opinion, and the ingenuity of lawyers 
and judges helped to relieve the law from the evil operation of 
such defects and to make it respond to new situations. On 


- the other hand in India the law. continued to be more or less 


in'a primitive condition and it fell to the Haat India Company 
to remove serious defects in it. For instance the Muslim criminal 
law had three kinds of punishmexts, first, retaliation including 
the price of blood; second, prescribed penaltiea and third, dis 
eretimary correction and punishment. The Fifth Report of 
1798 states that the nature of the first punishment was alone 
sufficient to require the interference of the Company’s Govern- 
ment with the ‘futwas’ or sentences of the Nazim. The Company’s 
Government also abolished certain distinctions made by Abu 
Hanifa and directed that in determining punishment for murder 
the intention of the party rather than the mode or instrument 
used should be considered. The Company’s courta also com- 
muted sentences of mutilation to imprisonment and hard labour. 
They supplied the deficiencies of the Mahomedan law in. award- 
ing adequate punishment for certain crimes which were rampant, 
e.g, dacoity, gang robbery, banditry, perjury, forgery, suborna- 
tion of evidence, female infanticide which was prevalent among 
Hindus. They abolished the custom then prevalent of levying 
as commision a fourth part of the value decreed on 
the decision of suits and all other fees and arbitrary fines. 
It must also be mentioned that both before the royal courts 
and before village or communal panchayats primitive modes of 
trial by oath and ordeal prevailed. The above description of 
the state of Mughal justice is supported by the works of such 
well-known authorities, as Prof. Jadunath Sarkar and Messrs. 
Edwards and Garett of the Punjab Service. Whatever was 
the state of justice in the chief cities it should have been chaotic 
in the outlying provinces over which the central government’s 
control was imperfect. In these extensive areas aggrieved 
parties either resorted to self-redress by retaliation or otherwise 
or sought the not always reliable or effective verdicts of the local 
Zamindar, official or panchayat. 


The decision of civil and criminal disputes by panchayats 
was a well-known and ancient feature of Indian life and history 
but it is necessary to bear in mind that there is no evidence 
that the panchayat was at any time part of a legal or judicial 
system in which its decisions were in praétice controlled by any 
revising authority. ‘On the othe hand. its prevalgnee during 
the centuries preceding British rule was ‘the result of weak 
central government which left logal government to’ villages and 
townships and did not Interfere with’ tleir management of their 
affairs so long as they paid their quota of revenue. ° Therefore 
political*teoublea or change of governments and rulers did got 
prévent this “kind of: local government from continuing in its 
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own way. As a matter of fact in times of disorder and distur- 
bance the people chung to their village or caste organisation as 
the last remnant of civil government available to them and had 


their legal and social problems satisfled by that agency. The . 


‘judicial panchayat had in it the elements of the jufy system and 
may have often been successfal in dispensing simple and ready 
justico auch as was appreciated in a former age. But in the 
absence of effective control it was liable to gross abuse, corrup- 
tion and oppression. This appears to be borne out by the 
enquiry made by Mountstuart Elphinstone’ about the working 
of panchayats in the Mahratta-country and is discussed in a book 
entitled “Panchayats under the Peshwas’’ by H. George Franks 
who had access to original records in the Record Office at Poona. 
This author states that under the Mahratta rulers whose mil- 
tary activities left them little time to organise any system of 
judicial administration rich and powerful men could bribe 
and intimidate panchayata or assemble a rival panchayat to 
upset the verdict of another. The learned author’s reference 
to the practice of panchayats to discriminate in the award of 
punishment gives us a glimpse of the quality of justice then 
available. It is said that if a poor man killed a rich man he 
got the penalty of death or mutilation; if a poor man killed his 
equal, he could buy off this penalty by payment of a fine of 
Rs. 350; if a rich man killed a poor man he always paid the 
fine and not the penalty. It is, however, probable that fellow- 
feeling and the democratic instinct made these tribunals, gene- 
rally fair in their verdicta and they dispensed such justice as 
the people of the time understood and appreciated. But it is 
a great mistake to regard the panchayat in the form and condi- 
tiong in which it prevailed as having ensured an ideal: form of 
justice in the past and therefore worthy of replacing the judicial 
institutions of the preasnt time. The suggestion that a rever- 
sion to a system of village autonomy of which the panchayat 
was a part is a panacea for many of our difficultiea appears 
therefore to be unsupported by historical facts. It is, however, 
beyond dispute that with proper supervision and control the 
panchayat is a useful agency especially in rural areas for decid- 
ing many disputes and quarrels which now swell the work of 
the regular courts of law. It has therefore been given-a place 
in “our judicial system by legislation like the Village Courts Act. 


| We now turn to the system of law and justice in England at 
the time of its reception in Dadia in the 18th and 19th centuries. 


Tt is well-known that English law is not to be found in any great 


code like the Code Napoleon pf France or the codes of other 
countries in Europe but*is the product of a slow evolution during 
several ¢amturies. It is therefore necessary for understanding ita 
nature, content and influence to advert not merely te éhe chief 
events in this evolution but also to some of the. more promirent 
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events in the history: of the English people and to the forces, 
political, economic-and religious, which determined the character of 
their laws. Before the Norman conquest the English people had 
laws of a primitive kind and had not learnt to submit to any State 
authority in the administration of justice and had not attained any 
unifprm system of law or procedure. Though England was for 
more than three centuries a provinge of the Roman Empire and 
governed by Roman law the Anglo-Saxon invasions of the 6th 
century A.D. had the result of destroying all traces of the old 
legal system and replacing it by institutions which in their origin 
were purely Germanic. In later times English law was deeply 
influenced by ideas derived from Roman jurisprudence but this 
was due in part to the administration of the Canon law by the 
church courts and functionaries and in part to the study of Roman 
law by judges and lawyers but not to any surviving traces of the 
original dominion of Rome. From the 5th to the 9th century the 
country was invaded by different tribes and it was only in the 
10th century ‘that it was unifled into one kingdom. Even then 
justice was in the hands of local assemblies like the Hundred and 
the shire or of landowners who held their own courts. There was 
yet no King’s court or Common law. These local and feudal 
tribunals were more in the position of arbitrators to whom the 
submission of the aggrieved party was optional as be had the 
alternative of self-redress or private vengeance against the wrong- 
doer. A large part of the Anglo-Saxon laws was concerned with 
iariffs of compensation even for serious crimes like murder and it 
was open to the aggrieved to accept money, and give up the blood 
feud or vengeance. The result of the Norman conquest was the 
introduction of precise and orderly methods into the government 
of England. By the end of the 12th century largely as a result 
of Henry II’s reforms, judicial administration had been improved 
and had begun to acquire some modern features. The King’s court 
hogan to assume importance and to step into the place of the local’ 
and feudal courts as well as of the courts of the church, and many 
serious crimes became pleas of the Crown and heard in that court 
and not in the local courts where primitive methods. of trial 
by duel and ordeal were in vogue. The institution of trial by 
jury had become a part of the procedure of the King’s court and 
vontributed to its popularity and to its being preferred by suitors 
to the rival courte Other attractions of that court were the 
remedies provided by the issue of appropriate writs for various 
wrongs, principally for dispossession of land, disputes about which 
then went before the feudal lord from whôm the land was beld. . 
A most valuable feature of Anglo-Nérman justice was shat records 
of proceedings of the King’s courte were kept by its 
clerks and officials. This practice ultimately paved- the 
way for the authority of precedent in English Jaw. In 


the beginning of the 18th century the famous. Magna Carta 
of the year 1215: made a memorable declaration of rights and 
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liberties of the subject and became in later times a priceless weapon 
agamst autocratic monarchy. Its provisions making the assent of 
the barons essential for certain acts of the King contained the germs 


of the idea of Parliamentary sovereignty. In the 18th and 14th . 


centuries the King’s Court had become dissociated feom the King 
and split up into the courts of the Common law and the King’s 
Council Thus the cqurts of law became distinct from the admini- 
stration and came to be presided over by professional judges. About 
the year 1300 we can see the beginnings of an organised legal 
profession. The Inns of Court had been founded and gradually the 
tradition was established that the judges of the Royal courts should 
be drawn from the ranks of the most eminent lawyers. By the 
Statute of Westminster IT (1285) the common law courts extended 
their powers by inventing new writs to suit the advancing needs 
of the people. On account of the influence of the church. which 
encouraged the practice of making dying dispositions in its favour, 
wills of chattels came to be recognized and the rights and duties of 
executors were declared by the Magna Carta (1215) and the 
Statute of Westminster (1285). By far the most outstanding 
event in English legal history in the 18th century was the sum- 
moning of a representative Parliament by Simon De Montfort in 
1265. In 1295 the King (Edward I) himself summoned a Parlia- 
ment to help him with money~and counsel in his war with France. 
Since that yoar Parliaments have been summoned in continuous or 
all but continuous succession and parliamentary government 
became later on the principal feature of the constitution of England. 
The year 1295 was also memorable because Edward I who was 
noted for many law reforms began the practice of recording the 
Statutes of the Realm. By the end of the 13th century the 
foundations of a modern judicial system had been laid and the 
twofold sources of the law which the courts should administer, vig., 
precedent and statute, were reaching recognition and becoming 
matters of record. During the succeeding centuries the legal 
structure so erected received numerous additions and alterations 
required hy an advancing civilisation and a population growing in 
numbers and prosperity. In the 14th century the Court of Chancery 
had begun to recognise Uses and Trusts and exercise a distinctive 
Jurisdiction which in later years enriched English jurisprudence. 
This century saw the beginning of written pleadings in the common 
lay courts in place of the old oral statement and answer by the 
opposing counsel and of the Year Books which were the first law 
reports in England. The Year Books were anonymous compilations 
- of notes of cases in the King’s courts and gave way later to the 
works of particular and nominated reporters and ultimately to 
reports issued under official authority. By 1700 the supremacy of 
Parliament and of the aommorf law courts over the executive had 
been established as a result of the Revolution Settlement and the 
“Rule of Jaw” had become a valuable and unique feafuge of tlie 
Fhglish constitution. By the end of the 18th century the great 


~ 
6 


IT] ‘ THE MADRAS LAW JOURNAL. 83 
N 


increase in commerce and territorial possessions and the economic 
and social changes following on the industrial revolution resulted 
in the addition of large bodies of law in the sphere of coniract, 
fort and mercantile law and of legislation especially in the domain 
of public law and administration like the poor laws and the laws 
of local government. Sir William Moldsworth points out that the 
expansion of England in the west by the growth of the American 
colonies which she lost later and the expansion in the east by the 
acquisition of the Indiau Empire had important effects on English 
law by making it ng longer an insular but a world system of law 
and by helping “the formation ef a colonial constitutional law 
relating to such matters as the position and powers of governors 
of colonies and of colonial legislatures, the Crown’s prerogative 
in the colonies, the law applicable to settled and conquered colonies 
and so on. The position of Colonial courts and the effect of their 
judgments raised questions which pertain to a body of law known 
as Private International Law or Conflict of Laws. The union of 
England and Scotland by the Act of Union in the 18th century 
enriched the laws,of both the countries. Scotch law had been 
formed on the Roman model and was free from the technicalities 
of the English system of pleadings. Scotland had from an early 
time a system of registration of deeds. Its closer touch with 
continental legal systems gave it a law of bankruptcy which was 
superior to that of England. Scotch law never permitted a creditor 
.to arrest his debtor on mesne process as English law did. In 
Scotland, a prisoner was not refused the ‘aid of counsel; the 
institution of criminal proceedings was under the supervision of 
a Public Prosecutor; and the insistence of verbal technicality 
which was a blot on English Criminal Procedure was unknown. 
These features of Scotch law influenced English law just as the 
principles of English mercantile law were imported into Scotch 
law. In the 18th century great principles were established in the 
sphere of liberty. of the subject, first by the decisions in the cases 
arising out of the “general warrants” which negatived executive 
prerogative to arrest persons otherwise than in due course of law 
and secondly, by the passing of Fox’s Libel Act which enabled 
juries to give general verdicts in cases of libel including political 
libel or sedition. This Act was valued as a great safeguard for 
the liberty of the press and freedom of discussion. In spite of 
these features of its development the English law and procednre 
of the 18th century had grave defects deplored even by 
contemporary opinion. This was due to the fact that the pace of 
law reform was slow but in 1776 Bentham’s--Fragment on 
Government had been published and his zeal for law*reform and 
codification bore fruit in the 19th centurf. In this century there 
were large additions to substantivé law: brought about by the great 
increase in trade and industry such: as the law of,jaint stock 
companigs, patents, trademarks, employer’s liability. The 
memorable reforms by way of simplifying civil and crimifal 
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- procedure and unifying different sets of courts in the Supreme Court 
have been reflected in the Indian Codes of Procedure. The rules 
of prescription and limitation of claims to real property enacted 


by the Statutes of 1882 and 1833 were embodied in our law and - 


should have contributed not a little to security %f titles and 
property in India. å i 


The building up of the English legal system was primarily 
the work of lawyers and judges during several centuries but we 
must not forget that there have been some jmponderable factors 
which have exercised great. influence on English law. The 
introduction of Christianity m England in the 7th century 
(664 A.D.) brought with it certain moral ideas and revolutionised 
English law. Christianity had inherited from Judaism an outlook 
upon moral questions which was strictly individualistic. ‘ The 
salvation of each separate soul was dependent on the actions of 
the individual. This was in contrast with early Anglo-Saxon 
laws which’ looked not to the individual who did the act but to 
the group or family of which he formed a part. After the spréad 
of Christianity responsibility shifted fromthe group to the 
individual who did the act; and then the intention of the actor 
became material for judging the nature of the act. The Church 
also introduced ideas of political organisation and of law and of 
morality .far higher than those possessed by the barbarian tribes. 
The léading ideas of the Christian Fathers were those of the 
Roman'jurists. The Church inherited some of the ideas of Imperial 
Rome and its teaching tended to add a new sanctity to the office 
of the King and thereby to the authority of the state which made 
for the cause of law and order. The church also introduced the 
customs of making a will and conveying land by written documents. 
The lawyers-and judges of the 12th and the 13th centuries were 
ecclesiastics learned in the Canon law which was itself an adaptation 
of the Roman law to the needs of the Church and their influence 
on English law was considerable. The writ of. ‘novel diaseisin’ 
invented for dispoasession of land had a Roman origin and its 
modern counterpart in India is the action under S. 9 of the 
“Specifle Relief Act. In this and many other respects English law 
was influenced by the legal renaissance of the 12th and 18th 
centuries in the continent of Europe, a renaissance marked by a 
revival of the study of Roman jurisprudence by medieval 
cagionista dnd lawyers. The second factor to be mentioned under 
this head is also a religious one, vig., the Protestant Reformation in 
the 16th century. It undermined the authority of the Church und 
hy denying the position of religion as the basis of civil government 
it tended “favour absolutism and the divine right of Kings but 
also let in alternative theories like the theory of social contract and 
tended to undermine the authority of the King also. Among other 
factors which influenced’ English law are the political thought 
of writers like Locke in the 17th century who pleaded fona limited 
ueonarchy and “Parliamentary supremacy and the ideas of the 
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ae Revalution in the 18th century which apeg the growth 
of democracy in England. 


Indian law to-day substantially reproduces the rules of English 
* substantive law and procedure developed in the manner set forth 
above. These rules have been in large part embodied in the great 
coded which have been enacted since*the middle of the last century 
and for the rest they are to be gatRered from, English books and 
precedents. The excepted regions are those of personal law and 
customary tenures. Ẹuglish law is usually considered to have been 
introduced into India in 1726 by a charter of George I which 
established Mayor’s courts in Madras, Bombay and Calcutta but 
this is only for the purpose of deciding that later statutory modifi- 
cations in England should not be applied in India. The Company’s 
courts which functioned in those cities had already begun to apply 
English law and procedure to cases before them. ‘The charter of 
1668 by. which Charles IJ granted Bombay to the East India 
Company empowered the Company to establish courts and enact 
laws for the good government of Bombay and directed that these 
courts and laws map be as near as may be agreeable to English 
courts and laws. Accordingly certain laws were framed which 
made provision for such matters as trial by judges and jury, 
regular sittings of the court, records of its proceedings, levymg 
of reasonable court-fees fixed at 5 per cent. of the value of the 
claim, appeals from the courts to the Governor, registration of all 
soles and transactions relating to lands and houses. The second 
section of the laws deserves special mention. It provided first, that 
no person should be dispossessed of houses, goods, lands or other 
rights or suffer corporal punishment for any cause or crime before 
trial and conviction by a jury of twelve men except as otherwise 
provided by those laws or any future law and secondly, that no 
person. should suffer penal or civil imprisonment without a specific 
warrant for his commitment and any such person might be released 
without bail if the cause or matter were not prosecuted within 
ten days after his commitment had been certified to the court. 
Evidently the authors of these laws intended to reproduce the 
provisions of the Magna Carta in this regard. 


The above resume of the principal features of the laws and 
legal systems of England and India can leave us in no doubt about 
their comparative state of development and suitability for peo, le: 
emerging from medimval to modern conditions of e. 
The English law and legal system had’ attained a far 
greater degree of development and were more suited to the needs 
of a progressive people than the Indian. We cannot be prevented 
by any sense of pride or other feelmg from admitting this fact. 
The features. noted in the English system and its development 
ensured an efficient judiciary which was independept,of the 
executive and able to maintain effectively but with due regard to 
the jnterést8 of the state the rights and liberties of the individus] 


86 THE MADRAS LAW JOURNAL, » [194 

4 
in a democratic polity. Its substantive law and procedure had 
grown with the nation and by their richness and flexibility served 
the needs of a new age of commerce, industry and empire. These 


qualities were largely due to its unique feature of having grown , 


through precedents. This feature is offen regarded as a demerit of 
the English system but in reality it is otherwise. It can of course 
become a great source of uncertainty and confusion but such a 
state of affairs can be mended by legislation. The function of 
precedent is to restrict to the barest possible minimum the scope 
of discretionary or arbitrary action on the *part of the judge. 
Indeed the whole merit of the.English legal system appears to be 
that it thereby limits the danger of injustice due to human 
factors in the working of the judicial system. Similarly in the 
administrative sphere executive action is largely regulated in 
modern times by statutes and rules which leave only a minimum 
ecope for individual discretion. 


The introduction of the English legal system in India has in 
the first placo filled up large gaps in our private and public law. 
Our codes of laws had attained remarkable maturity at a very 
early time but their growth had been unfortunately arrested 
except in certain spheres like family law with the result that our 
judicial organisation and public law were notably inadequate to 
meet the needs of a large population. In the second place English 
law has made our people more law-abiding and law-minded than 
they were beforo. No doubt it has led to litigiousness but htigiousness 
is better than lawlessness. Thirdly, English Jaw has introduced 
ideas of rights and duties which are appropriate to a modern social 
and economic polity and to regulate the relations of the people in 
various spheres of life and activity. Lastly, the application of 
principles of English constitutional law like the ‘rule of law’ has 
had incalculable results on the life and spirit of the people. The 
right to sue ‘the government and its officers in the ordinary courts 
of law for relief against illegal acts of government has undoubtedly 
infused a spirit of self-respect, independence and respect for law 
in the ordinary citizon. Perhaps this has been a greater asset for 
the growth. of democratic movements in this country than the love 
of democracy and liberty resulting from a study of English 
language and literature which have however reached only a small 


_fraction of the people. Some of the underlying assumptions of 


y 


tĦe ‘Rule of law’ are the absolute supremacy of the law as opposed 
to arbitrary power, the independence of Judges from the executive 
and their freedom from the influence of politics. These principles 
are of immense value to thetitizen and secure his regard for his 
legislatures and law equrts. Sir William Holdsworth observes that 
the effect of the doctrine in England was to create a law-abiding 
habit, t.e., the habit of persons dissatisfied with the policy pursued 
by the stale to appeal to the courts for the proper enforcement or 
interpretation of the law or to Parliament to change tha law. He 
‘says that in the great controversies of tho 17th and 18th centaries 
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m England persons and parties who complained of grievances 
turned to the courts or to Parliament and did -not desire to overturn 
the existing machinery of the law.-- We can well understand this 
as we have had recent experience of controversies that arose over 
the Agriculturists’ Relief Act and .the 'Temple-Entry' Act -in 
Madras and the Prohibition Act jn Bombay. There is no doubt 
that the rule of law is a: valuable safeguard against minority 
opinion taking to the paths of political obstruction or- revolution. 
It is also-a striking illustration of the emphasis laid by the English 
law on the rights of- the mdividual and the way it co-ordinates 
these rights'to the needs of the state. -The Tights and liberties of 
the individual are the results of the practical application of the 
higher principle of the dignity and sanctity of the human person- 
ality, a principle which runs like a golden thread through the whole 
texture of the al and constitution. of England. - 


i ER PEE, SEA atime T EE othe abla 
legal system in India is beset with certain difficulties: In the 
first place there are grave defécts in the working of the system in 
Indian conditions? Evén in England there hdve bean in récent 
years loud complaints about the heavy-costs and long delays of 
litigation but these and other evils assume exaggerated proportions 
in India, I have alluded to these evils ‘ahd shown that they do not 
detract' from the value of the basic principles of the legal system 
because they arise either from. lack of adequate ‘action by. way of 
law reform and adaptation of:law- arid procedure to’ Indian: condi- 
tions or from causes’ external to the system: itself. Secondly: it is 
difficult for many of us’to dissociate the English law and legal 
system from the conditions of political ‘domination under ‘which 
they were imposed on this country and.all the. consequences to the 
life of thé people which such domination involves. The difficulty 
has been enhanced by the political controversies: during the last 
2 or 8'decades and accounts for expressions of opinion unfavour- 
able to the whole legal system. But a more detached judgment 
on our part has now become necessary because as I -have/ said, 
questions of replacing or fashioning the whole or part of the 
existing legal system may become live issues in. the near future. 
I venture to say that the great codes of substantive law and 
procedure which have been slowly perfected during the -past.-100 
years will in large part continue to be the law in a free India. 
A country.can adopt the laws, language and culture of another 
without accepting the domination of the latter. In the last 
century many countries in Europe and elsewhere modelled their 
„laws on the Code Napoleon of France. At an earlier time the 
"United States of America adopted English law after achieving 
political independence. In recent years renascent Turkey adopted 
the Roman seript in -place of the “Arabic, and European codes like 
the Swiss civil code in place of the older system of dsmmic law. 
So I majnfain that neither prejudice nor sentiment due to historical 
canses or political controversies will stand in the way of bur 
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adopting large parts of the legal and administrative systems | 
perfected in the course of the last two centuries. I recognise how- 
ever that many parts of the»Emglish law especially m the sphere 
of procedure and judicial organisation may undergo substantial 
alteration to suit a changed polity. For instance the {rule of law?’ ` 
which is only a rule of procedure or remedial law is a valuable and 
vital part of the English law. “But there is a growing section of 
opinion in England and elsewhere that the administrative tribunals 
in the French system perhaps afforded more speedy and effective 
and less expensive justice in disputes between.the citizen and the 
slate and that they avoided the dangers of undesirable antagonism , 
arising between the judges and the executive by reason of such 
disputes being relegated to the ordmary law courts under the 
doctrine of rule of law. With the extension of governmental 
activity in recent times and new types of legislation conferrmg 
powers on various administrative authorities and officers the juris- 
diction of law courts to issue writs and injunctions interfering 
with the exercise of statutory powers may suffer diminution in the 
future. Again it is not an unlikely contigency in the future that 
a competitive legal profession whose numbers and emoluments are 
dotermined by the economic laws of supply and demand may be 
considered to be productive of more harm than good and unsuited 
to the circumstances of our country. In this and other ways the 
English law and legal system may in course of time be subject to 
drastic adaptation and alteration. Above all the present war may 
bring about catastrophic changes in existing forms of social and 
political organisation and in the principle of law which are an 
integral part of such organisation. But whatever the future holds 
for us and others, we cannot underrate the merits of the English 
law or its services to India. 





The Hon’ble Justice Str S. Varadachartar cobserved—The 
main purpose of Mr. Ramaswami Atyar’s lecture has been to 
sound a note of caution against the hasty introduction of radical 
or fundamental changes either in the system of Jaw or in the 
system of legal administration now in vogue in India. I have | 
been of much the same opinion and as I have heretofore given 
expression to my views on some occasions, I shall briefly deal with 
the matter. I recognise that we are at a disadvantage in dis- 
cusfing this topic, because we—both of the bench and of the bar— 
are likely to be suspected by the outside world as being vitally 
interested in the maiftenance of the present system, for our 
own advantage. I am anxiofis that the subject should be exa-- 
mined by the outside werld on the merits of the arguments 
advanced without reference to the persons from whom they 
emanate. It is a danger attaching to most discussions of import- 
ant ‘sociological questions that they are not always discussed on 
their irue merits and the conclusions are often warped By*bias or 
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prejudice. The question which Mr. Ramaswami Aiyar has 
Yeferred to has in a sense already become a live issue and will 
continue to be a live issue. Members of the Bar who naturally 


enjoy more liberty than members of the Bench in dealing with 


l " questions of this kind would do well to take steps to create an 


intelligent public interest in the question rather than merely 
ask the outside world to accept their own opinions at their face 
‘value. 


At the present day, those who propose a revision of the 
existing legal and other institutions of this country are impelled 
by a strange mixture of ideas. ~ In one sense they are anxious 
to go forward; ‘im janother sense, perhaps unconsciously, they 
wish to go backward. Slogans founded upon socialistic, com- 
munistic, or the most advanced democratic theories—theoriea of 
liberty, equality and fraternity, are strongly in evidence in our 
midst. At the same time some of the advocates of these very 
theories wish to go back to the quasi-ascetic ideals of an arcadian 
life. While not criticising either of these view points, one 18 
obliged to take note of the’ fact that none of us seems to have 
much of a choice in the matter. We are as it were dragged 
along the current of influences and forces over which we have 
little or no control There are countries which even today 
would prefer to be left to remain at least where they are if they 
cannot go back to where they were, but they are unable to do 
so. The very achievements of science which we all admire and 
of which we all seek to take advantage make that impossible. 
There is no longer any possibility of isolation. If that is the 
present position and if the society In a country wishes to have 
the benefit of modern conditions, it ia no good having an ideal 
partly going backward and partly looking forward. All of us 
see the necessity for continuity in our history, and in our. insti- 
tutions. - But it will be difficult, however, to. determine whether 
the continuity should be with the life of the last 150 , years or 
with an earlier period, overlooking these 150 years. | 


I also wish to emphasise the fact that we are every day 
necessarily brought into contact with the outside world. We 
are anxious to do business with other countries and we want 
people in other countries to do business’ with us. If that kind 
of business intercourse is to be fruitful, the people of those 
countries should have confidence in the system of laws adminis- 
tered here.’ Unless a system of admintstration, similar in all 
essential respects to that obtainidg in other, civiljagd countries, 
obtained here.also it would be impossibla to have that degree of 
commercial intercourse ss is desired. The conditions that led 
to the system of capitulations and spécial tribunals in certam 
countries should not be allowed to exist in our midst’ Again, 
you cafintt forget the complexity of the problems that come up 
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before a court of law at the present day. However much one 
might appreciate the utility of the procedure before village tri- | 
bunals of the past, which might have been sufficient to deal with 
the problems that arose in former times which were compara- 
tively simple, it should be realised that we cannot cope with 
modern conditions and modern, political ideas by reverting tp a 
state of things which existed a thousand years ago. We have 
also to take note of a tendency inevitable in the course of the 
advance of civilisation, namely, the tendency to substitute for 
the system of personal laws, a.system of territorial laws. Tho 
existence of different personal laws administered in one and the e 
same country is hardly consistent with modern political theories. 
If a system of territorial law is to replace the system of per- 
sonal Jaws it is difficult to conceive of a better collection than 
those which have bean evolved by the courts in India, during the 
last hundred years, consistently with the conditions in the 
country. You are aware that in many respects the English law 
has not been blindly followed here. I understand Mr. Rama- 
swami Aiyar as only protesting against any blind change in the 
existing system of law merely on the ground that the adoption 
of a system of law based on foreign sources is inconsistent with 
the self-respect of this country. Few of us can be blind to the 
need for changes in many respects in our judicial administra- 
tion, either from the point of view of economy or of the speedy 
disposal of litigation. You should not be against changes or 
think of a thing ‘as good simply because the particular system or 
Institution has been there for a long time. There is an ancient 
Bloka showing that this was realised even in olden days. 
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The main consideration for those to whom it may fall to deal 
with these questions will be to keep in mind the possibility of 
reconciling any radical departures whether in the system of 
substantive law now obtaining here or in the system of judicial 
administration with the political aspirations: of those who are 
compelled to adapt themselves to the modern international condi- 
tions. It is on grounds like these that one should like the 
public to consider this important question. 


SUMMARY OF ENGLISH CASES.. 
Kay v.e LOVELL, (1940) Ý Ch. 650. 


Solscttor’s lien for costs—Eatent of charge in partnership 
gust. ° 7 


A solicitor in a partnership action is entitled to an order for 
taxed costs, charges, and expenses properly incurred of *and „in 


® 
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referencs to the action as solicitor for the party and to a charge 
on the share of his client which is in Court. Order to be in the 
form in Seton on Judgments and Orders, 7th Edn, Vol. L, 
. p. 1040, Form 6. 

© 


', Kore v. Joun Morream, LTD. (1940) 1 Ch. D. 657. 


Companies—Articles of association providing that minutes 
book should be conc]usive’ evidence of facts stated therom—Other 
evidence inadmissible to disprove. such facts—Ci. Companies Act 
(1929), 5. 117 (8). 


In a suit for specific performance. of a contract for sale of 
shares to plaintiff by a company, the plaintiff sought to lead 
evidence to displace the record in the minutes book of the com- 
pany of what took place. The articles of the company provided 
that the minutes were to be conclusive evidence. The plaintiff 
can have an opportunity of establishing, if he could, that the 
minutes were not a bona fide record of what took place or that 
they had been falsely and fraudulently written up after the 
events with a view to setting up & story which was not in accord- 
ance with facts. But where the minutes were a correct and bona 
fide record, they were to be regarded as evidence which is not to 
be displaced. l ; 


PusBuo TrustHn v. Prarupera, (1940) 2 K.B. 1. 


Sale of land—Contract for sale—Rescission by vendor—If 
possible. when action for speoasfic performance pending—Righi of 
vendes to return of deposi. 

It is well settled that a vendor cannot rescind a contract for 
sale of land where he has himself brought an action for spe- 
sifie performance which is pending at the date of the alleged 
rescission, for a claim for specific performance of necessity implies 
an affrmance of the contract. The vendee is entitled to counter- 
claim for return of deposit. 7 


R. v. Cowm, (1940) 2 K.B. 49. , 

Criminal Law—Confession by prisoner alleged to have besn 
obtained by improper means—When prisoner could object to 
admissibility and himself give evidence. ne 

A confession is prima facie admissible if it was made after 
proper caution and not as the result of any inducement or threat. 
It is open to the prisoner to object to the admissibility: of such 
confesion on the ground that it was improperly obtained and it 
is propet tn such cases to allow the calling of the prisoner hjm- 
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self as a witness if the justice of the case requires that it should 
be done. 


Hars v. Co-opaRativs Waoumsarm Soomry, Lep., (1940) Z ` 


K.B. 74. ; 


Res judtcata—Recovery of damages under Employers? Isa- 
busty Act, 1880, for personal injuries caused by negligence tn the 
course of common employmeni—Aotion at common law against 
employer for same act of neghgence—lIf barred. 


There ig nothing in the Employers’ Liability Act, 1880 
which confers on an injured workman any cause of action differ- 
ent from that which he would have had by the law of England 
but for the doctrine of common employment. Where plaintiff 
has recovered damages under the Employers’ Liability Act, 
1880, in respect of the matters complained of in the action he is 
debarred from claiming or recovering any sum in respect’ of 
these matters under the common law. 


VRONDISaIS v. STEVENS, (1940) 2 K.B. 90. 


Insurance—Marine insurance against losa of freight—Loss 
of freight due to impossibility of repair ta complete the voyage, 
and constructwe total loss of freight arising therefrom—Liabilsty 
of underwriters. 


_ A: clause in a policy of marine insurance provided ‘‘In the 
event of total loss and/or constructive and/or compromised total 
loss of vessel, total loss and/or constructive total loss of freight 
arising therefrom is not recoverable.” Shortly, after starting 
with the cargo the ship struck a reef of rock and was so severely 
damaged that she had to be beached. It was alleged that it was 
impossible tò repair the vessel so as to enable her to complete 
the voyage with the cargo and so the voyage had to be abandon- 
ed. Alternatively it was alleged that as the cost of repair would 
exceed ‘the value of the ship after repair it was abandoned. 
In a claim on the msurance policy for loss of freight against the 
underwriters, on a preliminary issue of law. 


* Held, if the ship was abandoned because, although the ship 
could be repaired the cost of permanent repairs would have 
exceeded its repaired Value, the loss of freight did not arise from 
constructive total loss. But if ‘it was not a matter of expense and 
if the ship could not havebeen rendered fit to complete the voyage 
with her cargo, it may fairly be said that the loss. of freight with- 
in the mgaying of the exception clause arose from the constructive 
total loss of the ship in the sense that there was a physical 
impossibility of repair. Saa 
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Samvt Lov, Lp. v, , RIOHARDSONS8, WHSTGARTH AND : Co., 
Lm, (1940) 2 K.B. 99. 

Contract—Damages. for breach—What can be claimed as 

and wunedtate damages. 

The defesdants contracted to provide and instal engines in 
plaintiff’s ship.: The contract provided that defendants’ liability 
shall not extend to any indirect or ieee damages. On 
breach of contract, 

Held, the plaintiffs were entitled to claim EN for loss 
of profit, expenses of wages, ete., and fees paid to experts for 
superintendence. All these heads were not ‘‘mdirect or 
consequential’’. 





WELD-BLUNDELL v. Synort, (1940) 2 K.B. 107. 


Mortgages—Fwrst mortgages exercising power of sale and 
paying over a larger balance to second mortgagor—Right to recover 
excess as money overpaid under mistake of fact. 

Plamtiff, a first mortgagee having exercised his power of gale, 
, by mistake presentéd to. the defendant thé second: mortgagee an 
account showing a larger balance and paid over the same to him. 
EE an adhan VO: Tenover LHS eteo Heaney. paid- Widen:a miajass 
of fact the defendant pleaded estoppel. 

Held, the mistake of fact prima facts entitled the plamtif to 
recover. A first mortgagee is not under any duty to inform the 
second mortgagee of the true state of accounts between himself 
and the mortgagor and so the plea of estoppel must fail. — 





Hrywoop anb Brayetr, Lro: o> Heywoop anp Son, (1940) 2 
K.B. 145. ny ; 
Workmen’s Compensation Act (1929), 8. 6—Claim for 
indemnity against. sub-contractors by the contractors who had 
pad compensation to sub-contractors’ servant who was injured— 
If could be defeated by showing negligence or breach of #atutory 
uly by the principal contractor which caused the accident. 
The Workmen’s Compensation Act, S. 6, contains no limita- 
tion of the right of the prmcipal to indemnity against his 
sub-contractor in respect of compensation paid to an injured 
servant of the sub-contractor. The right is absolute and the claim 
cannot be resisted by showing negligence or breach of statutqry 
duty on the part of the principal as causing the accident. Willis 
Workmen’s Compensation, 32nd edition, at p. 20, dissented from. 





ENGLISH v: WESTERN, (1940) 2' K.B.156.: + * 

Insurance—Motor insurance’ agains? third party risks— 
Exclusion of indemnity against clam by “any member of assured’s 
household” Sister of snsured—If member of househalds 

A pgligy of motor insurance provided that the underwriters 
shall pay all sums which the insured, shall become legally liable 
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to pay by way of compensation for death or bodily injury to any 
person but excluded liability in respect of death or injury to any 
member of the assured’s household carried in the car. In respect 
of a claim by a sister of the assured who was himself a member , 
of his father’s household. ° 


Held [reversing (1939)°4 AILE.R. 345, Goddard, LJ. 
dissenting|.—The phrase of exception covers only the narrower 
class, the members of a household of which the assured is the 
head and the case is outside the exception and the company is 
Jiable to indemnify the assured in respect. of the claim. 


Hyert v. Lennar, (1940) 2 K.B. 180. 


Income-tar—Assessee subletting shop owing to closing of that 
branch—Dtfference in rent paid and rent received—Wasther 
trade expense. 


The assessees who carried on business as a ladies’ tailor at 
some 9 or 10 shops in London and its suburbs’took an assignment 
of a lease for 35 years at an yearly rent of £3,500 without option 
to determine at an earlier date. Owing to increasing loss the 
branch business in the leased premises was closed and the assessee 
demised the remaining term of the lease at a reduced yearly rent 
of £2,000. The asseasee claimed a deduction for the difference in 
the rent he had to pay and the rent he received, 


Held, he was entitled to the deduction claimed. 





Beare v. Canter, (1940) 2 K.B. 187. 
Income-tazr—Amount pad to author for licence to publish an 
edition of his book—If capital payment. 


Fees paid to an author for obtaining from him licence to 
publish an edition of his book is capital payment and not assessable 
to Income-tax. 





Mansry v. Mansry, (1940) P. 189. 


e Dworce_-Desertion—Accommodation offered by husband— 
How for offer to resume cohabitation. 


If the hnsband says ho wants to live in such and such a place, 
then assumiņg always that hé is not doing that to spite his wife, 
and that the accommodation is of a kind which one would expect 
a man in his position to occupy, the wife is under the painful 
necessity of sharing that home with him. If she will not, she is 
committing the matrimonial offence of desertion. 
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JOTTINGS AND OUTTINGS. k Se 


_ Lord H ewart’s retirement —Lord Hem has been the Lore 
Chief Justice of England for perhaps one of, the longest’ periods 


e . in the history of that office, having been.appointed to that post m 


March, 1924, in succession to Lord Trevethin.. ' Possessing a ‘great 
reputation both at the Bar and ‘in the House. of Commons and 
gifted with considerable forensic eloquence,ia trenchant style and 
-a delicate sense of humour, his appointment as Lord ‘Chief Justice 
was acclaimed with, universal satigfaction.. Both in civil cases and 
in the Central Court of Criminal Appeal, he has been responsible 
for many noteworthy judgments,: Lord Hewart is also well known 
to the public as the author of “The New Despotism,” containing a 
forceful protest against the tendency of recent legiglation to permit 
encroachments on the jurisdjctjon of the Judiciary by the heads of 
departments ‘being vested with final quasi-judicial jurisdiction in 
many matters under cover of rules and. regulations framed under 
the different statutes. Lord Hewart retires full of honour and 
glory and few will be disposed to challenge his claim to be 
regarded as one of the most successful incumbents of tho office of 
Lord Chief Justice. a 

“Viscount Caldecote’s new appointment Lord Caldecote’s 
appointment as Lord Chief Justice of England is unique in one 
‘redpect, ‘hamely; that it is almost if not quite 'the first instance. when 
an’ ex-Lord’ Chancellor becomes ‘the Lord Chief, Justice.. Better 
known to lawyers as Sir Thomas Inskip, he was Solicitor-General 
‘during 1922-1924, 1924-1927, 1981-1982, and Attorney-General 
during 1927 and 1932-1936. ' From 1986 onwards he has been a 
Minister of the Crown in various d ts. Düring thè resent 
year he was appomted Lord Chancellor in the place of iscount 
Maugham: but after a short spell on the Woolsack hè gave place to 
Viscount Simon; the present Lord Chancellor. As a Minister, 
Lord Caldecote does not seem to have achieved much, success. But 
his legal attainments are great and undeniable and it ‘may well 
be that as Lord Chief Justice he bas come into his own. | 


Poo 


Indian States qnd archoic rise Ik hes recantly been. stated 
in thé prees that in some of the Rajputapa, States the law and 
procedure as administered even to-day tend in many cases to be 
the “proverbial ass” instead of commanding respect. Laws are 
said to be in force permitting a creditor,to chain his debtor and 
march him along the public streets and allowing animals to. be 
tried for crimes and suitably punished. In ‘The Prihces of India’ 
Sir William Barton mentions that even Th a comparatively modern 
state like Hyderabad the Koranfe law of retaliation still prevails. 
Tt may be remembered that a few years ago considenible criticism 
was, occasioned by the eeu nani) A E ers 
Se ee eee, a ‘sentences of death 
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and rigorous imprisonment imposed on an accused, namely, 
that “the man should first serve three years in jail and 
thereafter be hanged”, ignormg what might be called the 
principle of the merger of the leer penalty in the larger 


In such a case. Even in modern England the lays and rules: ° 


are found to contain a number of anachronisms. The‘trial in 1936 
of Lord de Clifford for a motoring offence in accordance with ‘the 
privilege of peerage showed that “the formality of a trial by the 
House of Lords was an absurd anachronism.” The case was entirely 
one for the ordinary Criminal Gourts and the arguments in favour 
of the retention of the ‘antiquated procedure had no vesture of 
substance. In fact Lord Atkm described it as an “outworn 
appanage of peerage.” | > 
The remedy both in British India and in the Indian States for 
getting out of such a condition is surely to have a Law Commission 
appointed periodically to suggest expurgations of laws which are 
altogether out of consonance with civilised notions and ideas, 





Latin as Legal Language—In the course of his judgment 
in a shipping case before the House of Lords last week, Lord 
Wright entered a strong protest against the use of cartain latin 
phrases, such as ‘‘nouns actus interveniens’’, “causa causane’’, 
and “‘causa sine qua rion,” as, 'in his view, they only distracted the 
mind from the true problem, which was to apply the principles 
of English law to the realities of the case. English law, as he 
‘went on to point out, is quite able to find in its own language 
expressions which will more fully state the problems in sguch 
cases as that before the House, and these should be sufficient. 
Certainly Latin does not quite hold the place it once did in the 
vocabulary of the law. For centuries it was the language of 
our records, and Blackstone, ever a fervent admirer of its pre- 
cision, termed ‘it the ‘‘universal dialect’’, so adapted, as he con- 
sidered, to the needs of the nation. Indeed, thirty years after 
it received its official death-blow, he declared that the landable 
intentions which had prompted ita disappearance were auch as 
the English language could not satiafy. While we may not be 
disposed to accept this categorical statement, it is curious to note 
that not a few Latin phrases have entered into the very texture 
of our legal vocabulary; phrases such as ‘‘habeas corpus’’,. 
“nella bona”, “nudum pactum’’, and a large number of others 
which the lawyer is at least expected to know although he may 


not find it necessary ¢o make frequent use of them.—yJ. J., 
1940, p. 409, : 


“Sead 
_ 


The Two Races of ‘Man.—In his: own whimsical fashion 
Cltarles lamb, in one of his delightful Essays of. Elia, divided 
the human species into two distinct races, the men who borrow, 
and the men who lend, designating the former ‘‘the great race’’, 


~~ - 
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Lawyers, aa such, can have no quarrel with Lamb’s two cate 
gories, in view of the fact that their services are so frequently 
invoked by both, by the lenders in seeking to recover the money 
. which they have incautiously advanced and.find -a difficulty in 
retrieving bf their own unaided efforts, and by ‘‘the great 
race” in the hope of staving off the claims:till a more conveni- 
ent season, or, possibly, setting up some vigorous defence under 
the Statute of Limitations or otherwise. ‘All through the ages 
many debtors have shown a decided inclination to avoid pay- 
ment, and have evinced a wonderful ingenuity in these efforts, 
although they have not always succeeded in achieving the desired 
result; and one of the interesting chapters of legal history is 
that which is concerned with the various means by which pressure 
has been brought upon recalcitrant’ debtors to perform the 
elementary duty of paying their bills.—L.T., 1940, p. 850. 





In Roman Law.—In ancient ' Rome we read that, when 
recourse to the debtor’s property was useless, or where none 
existed, the debtor himself was absolutely in the hands of his 
creditor. He was not yet actually a slave, but the creditor 
could load him with chains and, after a certain time, could sell 
him as a slave. ` It might, of course, happen that against the 
same debtor several creditors had claims, and in such a case it 
was said that the law empowered them to chop the unhappy man 
to pieces:and divide his carcass amongst themselves, the law 
considerately providing that any error in the division of the 
spoil should in no wise prejudice the creditore’ rights, thus 
avoiding any quibbling objections such as were successfully 
urged by Portia in the defence of Antonio. “A modern historian 
of Rome, Mr. E.S. Shuckburgh, however, says that, while the 
law permitted the debtor’a body to be divided up among the 
creditors, guch a practice was never in fact followed. Whether 
this is accurate | or not may be difficult to ascertain with certainty, 
but one thing is very clear: that debtors had’ a bad time, just 
as they have experienced in much later days in most countries. 
—L.T., 1940, p. 350. 


A Witty Chief Justice —When we mentally try to call*up 
the personality of Edward Law, who, after studying all the 
mysteries of special pleading in the chambers of George Wood 
—the future Baron Wood of the Céurt of Exchequer,—and, later, 
sharing in the defence of Warren Hastings, rose to be Chief 
Justice of ‘the King’s Bench, we, naturally think of him as a 
master of the common law and a judge of the greatest learting 
which he could expound in a way there was no mistaking, but we 
are apt 4o forget that to these great qualities he added a power 
of*sarecastic comment which, however much it delighted the 
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audience, was by no means quite congenial to those who were 
its victims. As One writer put it; in dealing out satire upon 
barristers' and witnesses, ‘and even on his judicial compeers, he 


was not seldom needlessly severe in the perpetration of jesta the , 


force of which lay solely in their cruelty. It is satd, moreover, 
that at least on one occasion -his satirical comment ruined a 
yoting member of the Bar for life. Making his first forensic 
appearance in Westminster Hall, this novice began thus: ‘‘The 
unfortunate client for whom I appeare—hem, hem, I say, my 
Lord, my unfortunate client—’’. At this stage of the argument, 
if go it can be called, the Chief leant forward’ and, speaking in 
a’ soft, cooing voice that was all the more derisive because it was 
so apparently gentle, quietly said, “You may go on, sir; so far, 
the court is entirely with you”. The old writer who preserves 
this anecdote contrasts this unkindly cut with the very different 
observation by Mr. Justice Talfourd, who endeared himself not 


only by his charm on the Bench but by his lifelong devotion to ’ 


his friend, Charles Lamb, whose life he wrote sympathetically 
aud with great skill and attractiveness. Om the occasion in 
question a nervous member of the Bar was almost overpowered 
and unable to continue his address, whereupon the judge, appre- 
ciating the position, interrupted by quietly saying, ‘‘Excuse me, 
but for a moment I am not at liberty to pay you attention”. 
Thereupon the judge took up a pen and wrote a short note to a 
friend.. Before the judge had finished the young barrister had 
recovered his self-posseasion and by an admirable speech secured 
a verdict for his client. If, instead of appearing before 
Talfourd, it had been the young man’s lot to’ appear before 
Lord Ellenborough, his fate would certainly have been sealed . 


| —L. T; 1940, p. 864. 





“Why I Like the Judge”’—Not long ago a twelve year old 
school girl who had just given evidence before Mr. Justice Stable 
in the King’s Bench Division recorded her impressions under the 
heading: “Why I like the judge.” She wrote: “I like the judge 
because he explained so I could understand what he said; he was 
very nice to me, he smiled at me and then I was not afraid of him: 
be looked nice in his robes and wig, I thought he would have a long 
wavey wig.” I expect Mr. Justice Hawkins made an equally good 
impression on a small boy whom he once examined to test his fitness 
to take an oath. “H.I were to say you had an orange in your 
mouth, woyld that be the truth?” he asked. “No, it would be a 
lie,” said the child. “And if I said you had one in your hand?” 
“That would be another Jie.” “And if I promised you a bag of 
oranges and then didn’t give fhem to you, what would that be?” 
“That Wotfld be a lie.” “And if I did give them to yout” “That 
would be the truth.” “Very well, I will,” And,he gid—SWJ,, 
1840, p. 391, è . 
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‘The Child’siMind.—There is ajstory. how the pious and simple- 
minded’. Parke,,.J., once found-, himself ‘at. crose:purposes - when 
examining a'little girl in similar ¢jreumstances! - Ho: asked her a 
, number of questions about the ‘Catechism; the Ten Commandments 

and the Lord’s Prayer, and. was very much edified: by the apse 
of her answers, which drew from hjm a, series of exclamations of 
praise. Finally, his thoughts turned, to night prayers and he said : 
“Just tell us, little girl, what you do before going to.bed1”. To his 
surprise there was an embarrassed silence, , He repeated". the 
question with encouraging expreasions, but for:a long time cauld get 
no answer.: At last‘amid a breathless. hush she said confidentally : “F 
put off.my clothes and put gn my night cap.” The famous Maule, J, . 
had quite a different. style for thoge occasions. “Do you know. what 
an oath is, my child?” he once asked a little girl. “Yea, sip, I am 
obliged ‘to tell the truth.” “And if you always tell the truth, 
where will you go when you die?” ‘Up to, heaven, sir,” “And what 
will become of you if you tell lies?” “I, shall.go..to the nanghty 
place, sir.” “Are you sure of that?” “Yes, sir, quite sure.” “Let 
her be sworn... It is clear she knows a great deal more than I do.”— 
SJ., 1940, p. 801. ` EAN on 
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‘Hxpu Law by Golap Chandra Sarkar Sastri, 8th Edition, by 
R. N. Sarkar, M:A., B.L., 980 pages. Published by 8: C. Sarkar and 
Sons, Ltd., 1—1—1 C, College Square, Calcutta. Price Rs.-12. 

Sarkar Sastri’s Hindu Lew has always been regarded‘ as a 
scholarly treatise on that subject. . The present edition of the work 
by Mr. R. N. Sarkar fully maintains the reputation of its prede- 
coasors. Thè effect of the various pieces of legislation affecting 
Hindu .law has been duly noticed and stated at the appropriate 
places. The text of such enactments has. also been given. in, the 
form of an Appendix, thereby adding to the utility of; the book. 
No really important decision has been missed and the citation of 
cases is full. To agree with some of the views expressed im the 
book may be difficult, as for, instance, with, the statement that the 
widow of a predeceased son would take: an absolute estate under 
the Hindu Women’s Rights to Property Act, 1987, (pp. 215,, 432). 
This doea not however in.any way. affect the merit of the work. , We 
are gure that the book will constitute a useful and -welcome addition 
to the library of every lawyer. nets a <a ee a A 


PLEADINGS ‘IN: INDIA— PRINCIPLES ANDi PRECEDENTS WITH NOTES 
by J. P. Agarwala, B.80., LL.B., 850 pages. Published by S. C. 
Jarkar and Sons, Ltd, 1—1—1—Cp College Square, Calcutta, 1940. 
In England, pleadings have-long ago become an art.and the 
work of Bullen and Leake constitutes a monumental treatise on 
that subject, In India so far there is nothing comparable to «it 


Pay 


t 
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and Mr. Agarwala has now attempted to place before the’ legal 
profession a book modelled on similar lines. The first ten chapters 
deal with matters like Rules of pleading, Alternate and inconsistent 


Pleadings, Particulars, Signing and verification of pleadings, , 


Attacking of opponent’s pleadings, Amendment of pleadings, 
Construction of pleadings, Institution of suits, Parties to suita and 
Frame of suit. These are followed: by as many as 336 forms of 
plaints each concerned with a different type of suit. The form in 
which the appropriate defences to such actions should be delivered 
is also elucidated elaborately. Notes explanatory of the relevant: 
law have been given with each precedent, thereby enhancing the 
usefulness of the work. The statement of principles in certain 
places is not quite happy. On p. 121 it is.stated: “No company, 


association or partnership shall consist of more than ten members ‘ 


for the purpose of carrying on the business of banking.” What 
5. 4 of the Indian Companies Act really states is that a company 
with a larger membership should be registered under the Act if 
it is to carry on banking business legally and not that the formation 
of a banking company with a membership of over ten persons is 
altogether prohibited. ` 


The book is on the whole a useful publication and is bound to 


afford valuable help to the members of the legal profession. 


SD 
+ 


Toe Mapras Aqricuurorists’ Reumer Aor (IV or 1938), by 
M. V. Varadachariar, 3.s., Pleader, Ohingleput. Published by 
Arpudha Press, Chingleput, Price Re. 1. 

For such a short Act there is now a considerable mass of 
case-law bearing upon the construction of the different provisions 
of the Madras Agriculturists’ Relief Act, though but two years 
and a half have elapsed since the measure got into the statute. 
book. It is therefore inevitable that ‘publications relating to the 
Act should frequently appear with commentaries ‘noticing the 
decisions given up to date. In the present book the decisions up 
to May, 1940, seem to have been collected, though the views 
expressed in some of them have since then been revised. The rules 
framed under the Act till the Tth of May have been given as also 
the texts of a number of allied enactments, such as The Madras 
Debt Conciliation Act, 1986; The Usurious Loans Act, 1918; 
Tho Madras Debtors’ Protection Act, 1934 and The Agriculturista’ 
Loans Act, 1884, in the form of appendices. | 

We have great plbasure in welcoming this publication and we 
hope that the book will be of service to those for whom it is 
intended. i = i 
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.JOTTINGS. 


Sir Maurice Gwyer on fee to Juniors. —The statement “made ' by 
the Chief Justice of India on the 14th October relative to the payment 
of fee to juniors defines the code of duty to be observed by a Sehior 
Advocate (corresponding to King’s Counsel in England) and: his 
junior in the case, where the fee payable to the latter bears to the fee 
payable to the former a proportion less than what the Federal Court 
Rules require. The rules of the Federal Court embody mainly the 
practice of the Supreme Court in England. Under those rules a 
Junior Advocate appearing with a Senior Advocate shall be entitled 
to a fee not less than one-third and not more than two-third of the 
fee marked on the brief of the senior, though in England a Junior 
Counsel will be allowed two-third ofthe fee olha leader and the tax- 
ing officer has no authority to give him less [Re Park. , Bott v. Chasis]. 
A Senior Advocate may however ask for a ‘ special ae in addition to 
the ‘ brief fee,’ provided he had announced thai he will not accept 
any brief or any brief of a specified class without a special fee of a 
named amount, and where the brief is so marked, the Junior can 
claim his proper proportion of the ordinary fee only. The practice 
is to pay the fees marked on the brief at the time of delivering the 
brief. Marking a fee is at best only an offer of payment and hence 
Counsel may refuse to accept a brief if the fee is not actually paid. 
If he does not insist on such prior payment, the payment will become 
only æ matter of honour and not of legal obligation having regard to 
the dual agency system operating with reference to the Federal Court, 
ag in England, though in some circumstances the non-payment “of 
fees to Counsel by an Agent in possession of his client’s funds for 
that purpose may become ‘a ground for the exercise of the Court’s 
disciplinary jurisdiction. ns 

The statement of Sir Maurice Gwyer deals essentially with the 
“marking of a proper fee for the junior. There are two aspects of the 
matter, first, where a lower fee is marked on the brief? tHe junior 
a 
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having agreed to accept the same, and second, where the marking is 
made in error or by oversight. The case which elicited the pro- 
nouncement of the Chief Justice of India on this matter belonged 


to the latter category but the learned Chief Justice has made it . 


clear that that will make no difference in the result. ft is always the 
duty of the junior to refuse to ‘accept a brief not properly marked : 
it is equally the duty of the Senfor Advocate to refuse to go into Court 
in such a case till a proper fee is marked on the junior’s brief and also 
to bring to the notice of the Court through the Registrar the breach 
of the rules. Sir Maurice Gwyer has also pointed out that suitable 
action will be taken against any Agent who refuses to pay the proper 
fee or obtains a receipt for a fee not in fact paid. He has further 
declared that before a case is heard the fees should have been legibly 
marked on the brief and that the backsheets of the briefs so marked 
with Counsel’s receipt upon it for the fees should be produced on 
taxation to the taxing master. 


To what extent the principles postulated by the-Chief Justice of 


India will be applicable and can be applied to the members of the 
Bar in ‘the High Court and in the mofussil is a matter not susceptible 
of an easy solution. There is no recognised division of the Bar here 
into senior advocates and junior advocates; nor is there any rule 
rendering it obligatory on any particular class of advocates to appear 
always with a junior: One of the rules of professional etiquette 
formulated by our Bar Council no doubt lays down that “in every 
‘case in which an advocate of over ten years’ standing receives a fee of 
not less than Rs. 500/, he is expected to be instructed by a junior 
advocate, pleader, or solicitor’; but even if strictly observed the rule 
will not be of much help to juniors. Cases where an advocate is paid 
more than Rs. 500/- will not be considerable, but that apart, the rule 
does not prescribe the proportion which the junior’s fee shall bear to 
that of the senior normally. Mr. Justice Sundara Aiyar’s suggestion 
in his Lectures on Professional Ethics that the fixing of the proportion 
will not result in any real advantage to the junior rests mainly on an 
apprehension that the client may not care to engage a junior at all 
or that he may go in for the services of the seniormost among the 
janiors rather than engage two advocates. The apprehension now 
stands considerably dispelled in consequence of the rule enunciated 
by the Bar Council that a senior should be instructed by a-junior 
advocate wader certain circufastances. The other reason mentioned 
by Mr. Justice Sundars Aiyar will affect the position in a compara- 
tively small degree only, for it is doubtful whether a client will 
prefer go þe without the services of a senior with an acknowledged 
reputation and go in for a junior of some standing merely because 
-fhe senior ipsists on being instructed by a junior. ft ‘is however 
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gratifying to. note that though the code of duty propounded by Sir 
Maurice Gwyer was directed to the members of the Federal Bar, 
it was accepted and acted upon, the moment he read the state- 
ment, by a leading member of our own Bar, by making the client 
agree to pay®his junior in the case the fee which would be proper 
according to the standards laid dowa by the Chief Justice of India. 
Tenure of Office of High Court Fhdges.—Anent the announcement 
extending the term of office of Mr. Justice Venkataramana Rao, 
it may be interesting to recall the changes that have been progressively 
made in the rules relating to the tenure of High Court Judges in India. 
Originally all Judges held office during pleasure of the Crown and 
there was no prescribed age limit for their retirement. The English 
practice of those days permitting a Judge to continue in office till he 
himself felt that he should retire was evidently followed in India. Sir 
George Knox and Sir P.C. Banerjee among others constitute illustrious 
instances of Judges who continued on the Bench for a long time after 
passing their three score years with unimpaired vigour and unabated 
reputation. Sir George Knox’s record was absolutely unique in the 
annals of public service in India. He was a Judge of the High 
Court for more than 30 years and remarkably enough, if the report 
be true, had availed himself of only a day’s leave throughout his 
service, that day being his wedding day. Sir P. C. Banerjee also 
continued on the Bench for well nigh go years, retiring in his 75th 
year. In England there was the outstanding example afforded by 
Lord Macnaghten, some of whose scintillating judgments were 
delivered at the Privy Council after he had attained his 8oth year, 
and in recent times there was the case of Mr. Justice Avory who 
continued on the Bench even after passing his 83rd year. These can 
however be regarded only as remarkable exceptions. For the first - 
time by his Despatch of the 27th April 1899—No. 18 Judicial, the 
Secretary of State for India in Council intimated to the Govern- 
ment of India that it had been decided that every Chief Justice or 
Judge appointed to a High Court in India will be called upon to 
resign his office on attaining the sixtieth year, that notice to this 
‘effect should be given toa Judge at the time of appointment and 
that bis acceptance of the condition was to be obtained and duly 
recorded. The Government of India was also informed that» no 
‘relaxation of the rule would be practicable. Even after the 
Government of India Act, 1915, no statutory age limit existed but 
such a limit was in practice enforced by taking an undertaking from 
the Judges at the time of their appointment to retire on attainment 
of the sixtieth year. In certain cases however Government has been 
pleased for special reasons to continue in office Judges who ghall have 
otherwise to retire in accordance with such undertaking. In our 
own ‘High Court Mr. Justice Bhashyam Iyengar formetty, 
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Mr. ‘Justice Seshagiri Aiyar in 1920 and now Mr. Justice 
Venkataramana Rao had such extensions granted. It has some- 
times been suggested that the prospect of an extension of the 
tenure of Judges at the choice of Government might react on the 
complete independence of the judiciary from the executive. At 
the same time it may be noted that a compulsory retirement. of 
Judges on their completing sixty years will sometimes result in the 
services of Judges possessing talents and judicial qualities of an 
outstanding character being altogether lost. Ip the case of Judges 
of the Federal Court the age-limit is fixed at 65 and there can be no 
justification for the imposition of a different limit for the High Court 
unless it be that the work of the Federal Court is not expected to be so 
taxing as work on the Bench of the High Courts. In England there 
is always the possibility of the services of distinguished judges being 
utilised even after retirement by their being appointed to the Judicial 
Committee or being elevated to the peerage whereby they would 
become eligible to participate in the judicial business of the House 
of Lords. In India the tenure of Judges of the High Court falls to 
be governed now by S. 220 of the Government of India Act, 1985. 
The Judges hold office during good behaviour and can serve till they 
attain Go years. Extension of term can lend itself to criticiam only 
where it is courted but not where it results from an appreciation of the 
judicial qualities of a judge. The limit though negative being however 
statutory, no question of extension of the term of office of a judge 
will receive favourable consideration where the appointment has 
been made after the coming into operation of the Government of 
India Act, 1935. In the case of Judges appointed before the com- 
' mencement of Part III of the Act, though they shall be deemed 
to be appointed under that Part, yet their term of office will not 
be affected by the Act [S. 291]. Andif the proposals relating 
to the expansion of the powers and jurisdiction of the Federal Court 
materialise it may well be that a certain portion of the personnel of 
the Federal Bench will be recruited from judges of the High Courts 
having distinguished records of service, and in that manner the 
services of such Judges from the Bench will continue to be available 
till they attain 65 years. 
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A NOTE ON MUHAMMAD SAHIB F., KUNTHANMAL 
SOWGAR, (1940) 2 M.L.J. 185* 
SS -BY S te 
R. KRISHNASWAMI ATYANGAR, l 
pa Advocate, Cuddalore. 

Mr. Justice foni has laid down in this case dealing with a 
debt incurred subsequent to 1932, that S. 12 of the Madras Agricul- 
turists’ Relief Act (IV of 1938) entitled a.creditor to interest on any 
sum remaining outstanding after the debt had been scaled down, 
from the date up to which it is scaled down, that.is, only from the’ date 
of the decree and that the past interest having been paid off in full 
‘long ‘before the Act came into force the plaintiff was entitled to a 
decree only for the balance of the principal outstanding. o 

The judgment does not indicate the rate of interest specified i in 
the promissory note which was of the year 1933 and whether any 
“payment was made towards interest in October of that year when 
‘the debtor paid Rs. roo for principal out of the “Rs. 300 for-which 
the note was originally executed. Presumably it was, for no‘ creditor 
-will ordinarily allow any payment-for principal without the interest 
‘till then- due being’ paid. - It may also-be assumed that when the 
interést’ was paid in full on 18-11-35, it was paid according to the 
promissory note rate. The plaintiff in the suit had claimed interest 
-from 92-3-38 up to the date df suit. No interest’ on Rs. 200 seems 
‘to have been claimed from 18-11-35 up to the date ofsuit. Evidently 
theinterest paid on.18-11-95 very nearly equalled or exceeded the 
‘amount of interest calculated on the 5 per cent. basis from the date 
of the. bord up ‘to 22-3-38, for in’ that case alone will there be uo 

OE RUNS Ae ni em oe Se ae 
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* In C.R. 1756 of 1939, (1940) 2 M.L. J. {N.R.C.), p- 28, it has been hejd 
that in cases under S. 8 interest should be cafculated on the amount scaled down, 
nót fram the daté of the decree scaling down but from-1—1o—1997 gt the’ rate 

`~ mentioned in S. 12 ; in a case falling under 8: 9, the decision in (1940) 2 M.L.J. 
7458 suggests thei ithe starting paint for interest an the amount scaled-down la 
aa $— 1998“. f e 
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interest outstanding on the 5 per cent. basis on 22-3-38. The Rs. 7-8-0 
claimed for interest up to the date of suit should have been calculated 
on the 6 per cent. basis on Rs. 200 from 22-3-38 up to the date of 


suit. His Lordship equates the date up to which the debt is scaled - 


down with the date of the decree, and holds that from *that date that 
amount carries future interest únder S..12 of the Act. With due 
respect to his Lordship this dots not appear to be the correct inter- 
pretation of §.12. A distinction should be drawn between the time 
of scaling down and the date up to which the debts are scaled down 
‘as contemplated in S. 1g. It is true that debts are scaled down 
under Ss. 8 and g so far as the principal and interest are con- 
cerned with a view to fix the legal liability under the statute intended 
to' benefit the agriculturists coming within -its scope. Under S. 8 
the scaling down of interest takes place up to 1-10-37 in that it wipes 
off the interest outstanding altogether. The principal outstanding 
on that date carries subsequent interest at 6 per cent. from that 
date up to the date of payment. No question of the decree affording 
any starting point for payment of future interest can possibly arise. 
S. 8, sub-S. (2) provides for a case of wiping off the liability 
altogether. Sub-S. (3) provides alone for the payment of the 
amount that would make ‘up the shortage between sums repaid by 
way of principal or interest and twice the amount of the principal. 
It may be that the principle of discharge by double payment or 
“approximating to double payment can be applied even taking into 
consideration any payments made after 1-10-37 and even after 
22-3-38. There has however been no decided case 80 far on this 
point. 

The Act came into force on 22-3-9398. The crucial dates men- 
tioned in S. 8 are 1-10-32 and 1-10-37, the former with reference to 
the starting of the indebtedness and the latter with reference to the 
ascertainment of the amount repayable on that date, as mentioned 
in sub-S. (1) thereto. S. 12 refers: to future interest on .the 
debt that, is scaled down in cases where the debt was incurred prior 
to, the Act and S. 1g-refers to those that are incurred subsequent to 
the Act. The application of S. 12 presents no difficulty. | If 
Mr. Justice Horwill’s interpretation is correct, a new date is intro- 
duced as the date up to which the debt is scaled down, viz., the dats. of 
ths decres. Suppose the parties do ‘not go ‘to court but, try out of 
court to settle the amount due under the Act, then according to the 
learned Judge that would be the date up to which the debt is scaled 
down for the purpose of carrying future interest if the settled amount 
is not paid. 1-10-37 and 22-3- 38 will not be according ‘to his Lord- 
ship thé r@spective dates up to which the debt is scaled down accord- 
ing as S. 8 or S. 9 is applicable to the facts of the case. The 
‘correct interpretation will be that the words “ from’ the date ‘up to 
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which it is scaled down” in-S. 12 mean one or the other’of the 
dates mentioned above; no matter when, after the commencement of 
the Act, the parties try to' settle accounts out of court or through court. 
* According to hjs ‘Lordship’s view the principal outstariding on 1-10-37 
will carry.no interest whatever ; likewise, the: principal outstanding 
on 22-38-38. This view will render ‘S.12- absolutely nugatory. 
In trying to interpret S. 12 his Lordship has virtually ignored 
its operation in respect of interest subsequent to the two dates implicit 
in the section. Post decree interest is provided for in the Civil Pro- ` 

e cedure Code at 6 per cent. S. 12 of the Act was not intended to 
provide for this. It was only intended to provide for interest after 
scaling down for, otherwise any delay on the part of the creditor to 
resort to court will result in his not getting any interest for the interval 
between 1-10-37 or 22-3-38, as the case may be, and the date of suit 
and this could hardly have been intended in an expropriatory legis- 
lation of this kind which must be interpreted strictly. 


SUMMARY OF ENGLISH CASES. 
' Noste v. Sourgern Ramway Co., (1940) A.C. 583 (H.L.). 

Workmen’s Compensation Act (1995), S. r (2)—Death of Railway 
ee reas 
| —Accident if arising out of and in the course of employmsni. . 

A fireman was employed on piloting duties, 1.¢.,:if a oes 
not acquainted .with the railroad, he had to travel in the engine 
cab and show it to him. A safe route from the depot to the. station. 
was provided and walking along the railway line was prohibited. 
The fireman while walking along the forbidden route to an engine 
ee eres Siar 
his widow for compensation, , T 


_ Hed; reversing the decision of the Court: of Aali in Po 
2 AILE.R. 817, that' though the accident did not arise out Of’ the 
employment but occurred while the deceased was- contravening ° the 
regulations as to his proper route from the engine house to the station, 
still as the workman was walking along the line for the purpose’ of 
and in connection with his employers’ trade or business the accident 
must be deemed to arise out of and in the course of the iit 
and his widow would be entitled to compensation. 


CIRR Y: SONNEN ECS IEB, 572, overrujed. ` 


KNIGHTSBRIDGE ESTATES- (TRUE, Lr. `o. BYRNE, (1940) AC. 





619... 

' Trade’ Marks Act ee ee Sor redemption ‘in 
eighty: half-yeatly insialmenis—If clog on sinciby of redemption —If ofendi. 
ruls against perpetutties. 
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The respondents, the owners of a large frechold estate owed om 
a mortgage dated 6th May, 1927, carrying interest at 64} per cent, 
per annum, 3,00,000/. to a certain company. In January, 1931, 
the appellant society agreed to grant to the respondents a loan. of ° 
3,10,000 at 54 per cent. interest per annum repayable over a period’ 
of forty years by half-yearly instalments, the whole money to become 
payable on any default. On 6th November, 1981, @ mortgage 
embodying the agreement was executed in favour of the appellants. 
On 25th February, 1937, the respondents issued a writ claiming to: 
be entitled to redeem the mortgaged property on the usual notice: 
notwithstanding the provision for repayment by eighty instalments 
spread over forty years claiming that the condition was illegal and 
void as a clog on the right to redeem and not capable of being en-- 
forced. 


Held [affirming the decision of the Court of Appeal in (1939) 
1 Ch. 441]: (1) The mortgage was a debenture within the meaning 
of S. 74 of the Companies Act, 1929; (2) the rule against perpetuities 
did not apply to mortgages ; and (g) the terms of the mortgage were 
not so stringent or bppressive as to justify interference of the Court. 


a 





CoHEN v. Cowen, (1940) A.C. 691 (H.L.). 

Dtvorce—Desertion—Presentation and service upon deserting spouse of 
petition for dissolution of marriags—Effect on period of desertion. 

In so-far as it lays down a general principle applicable to all’ 
cases in which a deserted spouse presents a petition for divorce or 
Judicial separation, that filing a petition for judicial separation puts an 
end to desertion, the decision in Stevenson v. Stevenson, (1911) P. 191 
is unacceptable and should be overruled. The question whether a 
deserting spouse has reasonable cause for not trying to bring the 
desertion to an end, and the corresponding question whether desertion 
without cause has existed for the necessary period must depend on the. 


circumstances of the particular case, ` 
(1939) 2 Al.E.R. 596, reversed, 


e—a 


° Lowry v. CONSOLIDATED AFRIOAN SELECTION Trust, LTD.,(1940) 

A.C. 648 (H.L.). 

; Incoms-tax—Company—Shareg issusd to employees at par as remuneration 
Jor seroices—Premium which the shares would have brought to the company 

if issusd to public—If dedRtible against profits. 

~ A company by special resolutions increased its share capital 

- by the creation of certain redeemable preference shares and 400,000 

new ordinary shares of 5s. each and 10,000 of such shares were reserved 

for issue to the employees of the company. 6,000:0f those +Bares 


N 


II] ; THE MADRAS LAW JOURNAL. ~ F09 


were allotted to-the employers at par, as remuneration for services 
rendered. If issued to the public the shares would have fetched a. 
premium of £1-18-9 per share. In a claim to deduct such premium 
. against profits, for income-tax purposes, 

' Held [reversing (1939) 1 AILE.R. 953 (C.A.), Lord Wright and 
Lord Romer, disscnting].—Issuing shares is not a trading transaction. 
and does not in any way affect the géina and profits of the company’ 
and hence the company is not entitled to the deduction claimed. 

mgs ? 

_ SouTHERN Founprigs (1926),. LTD. v. SHIRLAW, (1940) A.C, 701 
(H.L.); 

Companj—Contract of employment of managing director for 10 yeats— 
Alteration of articles giving potver to remove director—Exercise of power— 
Liability of company for breach of implied term. 

The 8. F. Company agreed by a contract of 21st December, 1933, 
to employ the plaintiff as managing director (of which he was to be a 
director also): for ten years and the company could not remove him 
under its-articles of association. In April, 1936, the company altered 
its articles giving power to F. F. Ltd. (who had acquired: financial 
control of S. F. Co,) to remove any director of S. F. Company and 
also providing that the appointment of any person as managing 
director should determine if he ceased from any cause to be'a director. 
On 25th March, 1937, F. F. Ltd. exercised the power to remove 
plaintiff from being a director of S. F. and ifso facto his managing 
directorship ceased. In a claim for damages for breach of contract, 

Held [affirming (1939) 2 AI.E.R. 11g (C.A.), Viscount Maugham 
and Lord Romer, dissenting].—Though the: alteration of the articles 
was not in itself a breach of contract, the exercise of the power’ by 
F. F. Ltd. caused the breach of contract by S. F. ERBY and the 
defendants were liable for damages. ` 








NICHOLAS 0. COMMISSIONER ‘OF TAXES, STATE OF VICTORIA, (1940) 
A.C. 744 (P.-C) 

Incoms-tax—Bonus shares issued out off accumulated undistributed profits 
of company—Value of shares to be included in taxable tncoms of shareholder. 

Where fully paid bonus shares are issued out of the accumuldted 
undistributed profits of à company, the value of such shares should be 
included in the- assessment of ab income of the shareholder. 





LIQUIDATOR, RHODESIA METALS, LTD. 8. Comunione OF ee 


(1940) A.C. 774 (P.C,).. 

Incoms-tax— Mining claims in Africa gna y English ER for 
development and sale—Sals of undertaking in England at profit—Capital 
appfeciation—Liability to, assessmeni in Africa as receipt within that territory. 


k 
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' The appellant company was incorporated on goth November; 
1935, as a private company with a nominal capital of £10,000. On 


the same. day another company Swithin Ores and Metals was 


incorporated with a capital of £100,000. One E was @ large share- 
holder and chairman of both the companies. On sth December, 
1935, E who.was entitled to a number of mining claims in Southern 
Rhodesia sold some of them for £937,500 and on reth December, 
1935, sold certain others to the appellant company for £ 5,000 cash. 
On goth January, 1936, Swithins increased its capital to £200,000. 


On 27th January, 1936, by special resolution the appellant company ° 


was voluntarily wound up and W was appointed liquidator. On 
15th March, 1936, the whole undertaking of the appellant company 
was sold to Swithins for £152,000 payable as to £150,000 in fully 


paid shares and as to £2,000 in cash. “All the purchases and sales. 


were in England. 

Held, on the evidence that this was the E step in a 
scheme designed when the claims were bought and was made for the 
purpose of concluding the operation of profit making which was on 
hand when the liquidation was commenced. The appellant company 
received the profits from a source within African territory (namely 
the mining claims which they had acquired and developed there for 


the very purpose of obtaining the particular receipt), and the receipt 
was therefore liable to assessment in Rhodesia. 





UNITED STEEL COMPANIES, LTD. v. Cunuineron, (1940) A.C.. 


812 (H.L.). 

Incoms-tax—Finance Act (1926), Ss. 32 and 33—Amalgamated com- 
pany—lIf entitled to deductions in respect of losses and wear and tear to machinery 

to which the old companies which were amalgamated were entitled to. 

| Two companies A and B were amalgamated into a new.company 
in 1930. A and B companies continually showed losses for which 
they were unable to obtain relief under Income-tax Act, 1918, S. 34. 
B company was further unable to give effect to the deductions for 
wear and tear to machinery which it was entitled to. . In respect 
of the deductions thus carried forward by the two old companies 
relig¢f was now claimed by the amalgamated company, 

Held, the new company cannot claim the right to deductions in 
respect of the losses and wear and tear of the-old companies. (1939) 
t K.B. 644 30(7939) 1 AILE.R. 454 (C.A.), affirmed. 


Brwac, LTD. v. AMBĻINS (Cemmests), LTD., (1940) 1 Ch. 667 
(C.A. ys ee 

Trade Marks Act (1999), S. 44-—Use by defendant of plaintiffs irade 
mark in relation to plaintifs own goods—If infringement. 





a 


` Plaintiffs had registered “ bisurated,” as trade mark in respect 
of (1) their patent medicines and (2) chemical substances for use in 
pharmacy. Defendants carrying on business of manufacture and 
sale of medicinal preparations issued pamphlets showing the exorbitant 
cost of patent medicines and their analysis and offering the same 
prescription at much less cost. 
Held [MacKinnon,L.7., dissenting, reversing (1940) 1 AILE.R. 156]. 
—There was an SEE of the registered trade mark of the 
plaintiffs. 





ESTATE or Tuomas MiLwaRrD, In re, (1940) 1 Ch. 698. 

Will—Construction—Gift over on death of devisee leaving no “ child 
or children”’—To be construed as meaning “‘ issue”? when necessary. 

Where there is a provision in a will for a gift over on the death of 
the devisee leaving no “‘ child or children ” as a matter of construction 
it is open to the Court if it thinks fit to do so to give a wider meaning 
to the expression * child or children” as meaning “ issue” ‘if the 
words were intended to have the wider meaning. 





BaRING’s SETTLEMENT TRustTs, Inrs: Barma BrRoTHEers & Co. 
o. LIDDELL, (1940) 1 Ch. 737. 
` Settlemeni—Forfsiture—Provision for determination of lyfe interest, if 
incoms ““ becomes payable to other person ° — Writ of sequesiration—Effect on 
A forfeiture clause in a settlement deed provided that in the 
event of a certain income becoming vested in or payable to another 
person a life estate was to determine. On the issue of a notice of 
writ of sequestration to the person entitled to the life interest, 
Held, that it resulted in a forfeiture. 





HENDERSON, Jn re: HENDERSON v. HENDERSON, (1940) I Ch. 
764- 

Will— Trustees under will—Friction between— Jurisdiction of Court to 
appoint new irustess against will of existing trustsees—Trusts Act (1925), 
S. 4r (1). 

Under Trusts Act maae S. 41I (1) a Court has jurisdiction 
in a proper case to appoint a new trustee against the will of an existing 
trustee. Accordingly where thereeis friction (not due to dispute as 
to facts) between the two trustees under a will the Coyrt,is entitled 
to appoint a new trustee. 


t 


Dicsy o. GENERAL ACCIDENT, FIRE AND LIFE ASSURANCE COR- 
PORATION, LTD., (1940) 2 K.B. 226. 

Insurance—Motor inswrance—Indemmity against third party risks of 
policyholder with a similar indemnity to authorised driver—(laim of policy- ` 
holder against his driver—Rights of driver to indemnity under policyp—Arbitra- 
tion clause—lIf binding on driver.  ' 

An insurance company (by the policy containing a section 
with marginal heading “ Third party Vability’’) undertook to in- 
demnify the policyholder in respect of any ‘claim by any person’ 
including passengers in the car against all risks through or in respect 
of his‘car. The indemnity was to extend to any person driying the 
car with the owner’s order or permission. ‘The owner having been 
injured in a collision and failing in his claim against the owner of the 
other car sued his own chauffeur for damages, who in turn claimed 
indemnity under the policy of insurance. 

Held, (1) the chauffeur was bound by the arbitration clause in 
‘the policy. (2) (Luxmoore, F., dissenting).—The, authorised driver or 
person driving with the consent of the policyholder could not claim 
indemnity in respect of his liability to the policyholder who was 
injured by the driving of the car, and the insured is not a “ Third 
party.” (1940) 1 AILE.R. 514, varied. : 

CHANDLER v. EMERTON AND OTHERS, Justices, (1940) 2 K.B. 261. 

Licence for sale of liquors— Occasional licence ®°”—Application regularly 
for licence for g days in a week in a particular month every year—lf ceases 
to be ““ occasional.” ; 

Applications were made regularly year after year by the applicant 
for “ occasional licence” to sell intoxicating liquors on Tuesdays, 
Thursdays and Saturdays in the month of June when dances were 
to be held in the premises. The Justices held that the word ‘“‘ occa- 
sional ” was q complete bar to the grant of such licences. On appeal, 


Held, the word “ occasional”’ does not constitute a complete 
bar to the grant of applications merely because they are made regu- 
larly. 





GrirrirHs v. DALTON, (1940) 2 K.B. 264. 
Banking—Undated cheque—Right to, fill in date—When to be exercised. 
An undated cheque is not an instrument which the banker on 
whom it is drawn is bownd to honour. But a person in possession 
of such a cheque must exercise this prima facte authority to fill in the 
date withiy a reasonable time. The question what is a reasonable 
time is a question of fact. 


i amaamaaaaaaIasa —acacaaaaaaaeaeaeaaluluaeaeaeaeaitlMlaeaeaeasaeaea— eee a“ -- -- 
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. SOTHERN-SMITHr 0.’ CuANay;: (1940): 2 K.B: r276. : ES 

Incoms-tax—Insurarics providing for annual payments in- consideration 
of a single premium —Annxal payments- whether incoms or capital. 

Under a,contract called a “refund: annuity”. an imsurance 
society in, consideration of the payment by: the. annuitant of 


$65,243.22 (as capital invested) agreed to pay an,annuity,.of $6510 
annually during his lifetime. It was further guaranteed that the 
aggregate payments should not in any event amount to less than the 
amount of the capital” invested. 


_ Held, thatthe annual aiana were capital and iat income eir 
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purpose ‘of income-tax. 


Jorma A Irano REVENUE Connancns, (1940). 2, KB 
aBa i as ame 
a ee dasha sf Gila tae aie dd 
ig T E i aa eg 
conpeyancs or transfef on sale,” 

NEE EE eer ere te Nene 
execution of a will in satisfaction of a legacy left thereby to the trans-. 
ferec is chargeable with stamp duty as a conveyance or transfer on 
sale. The, substance: of the matter is that the executor proposes an. 
appropriation, and the legatee consents to it, and by, so consenting 
the legatee discharges the executor from his obligation to -pay the 
one in money. It therefore amounts toa conveyance on n sale, 


—— a 


KNEESHAW. U.  APERTOLLI, (1940) 2 K.B, 295. 
__  Incomstax—Paymeni for obtaining, licence for monopoly of selling beer. 
qnd wins—If deductible from profits for assessment. 
A tie Gina eee ts eho memes fer Cine year wale oe 
beer and wine andithe amount which was settled, as. a -monopoly. 
value. was £75 payable in three annual instalmenty. | i Wee 8 
`- Hed, this sum was a capital sum, sae cua wena 
in instalments did not prevent those instalments from being capital 
for revenue purposes and the sum-cannot be allowed as a deduction 
against the asscsament in each year. — 7 . ae Bete 


a Mrs D. ‘STANWAY CoAcHEs, LTP., (1940) 2 Ka. 334. Le 
— Tort—Negligence—Damages for- loss 4 apaiia, of ni. and a 
pain and suffering — Quantum, i eM. 9 Re ptas 
The. plaintiff’s wife aged. 34 a ‘in eed health was . fatally) 
injured i in' a motor accident and after being unconscious fof 4 days. 
died. > In aeċlaim. for, eee ‘by the ‘husband, under the, Fatal: 


-T te, i 
Accidents “Act, So co See T T he, E (Pied ais Gast Ea 


414 THE MADRAS LAW JOURNAL, , ° [1940 


- Held, that damages. for’ loss: of expectation of life should be 
moderdte.and ought not to exceed £1,000.in the case of adults. 
A as S ES SS NoNe jee ey’, , oo eae a fer eee 
97 ForsyTE ov." THompson, (1940) 2 K.B. 366... 
“9 “Wincomastdx— Mutual society providing ‘its members OA does 
abs No i cag 
b, E laa to tax, 

' Sums ‘payable by ‘a mutual society ¢o’ its members under their 
individual contracts with the mutual society are to be considered’ on 
the same ‘basis as similar contracts with a proprietary company. 
If they result in annual payment or payments of annuities: the 
recipients are taxable in respect of those annual payments or annuities. 
The‘ fact ‘of such payments or annuities being contingent on’ con- 
tinuance of payment of premiums to the society will not prevent the 
sums from being annual payments. 





ANDREWS 0. ANDREWS, (1940) P. 184. 

' Divorce—Decres nisi Petitioner's adultery before petition not disclosed 
— Intervention—Diseretion ‘of Court—Public policy. 

A husband obtained a decree nisi on the ground of ‘desertion 
without disclosing his own ‘adulterous association with another 
woman through whom ‘he’ had children, On Ring's or 
intervening, 

Held, though the petitioner’s conduct in ‘deliberately dectiving 
the Court was most reprehensible and public policy demanded that 
such deception should be discouraged, whether the decree should 
Be ‘rescinded and the petition dismissed must depend ‘on the cir- 
cumstances of the individual ‘case. The prospect of the association: 
with the woman leading to a happy married home should not be 
frustrated'and in:this case-the public policy was in favour of allowing 
the decree to stand arid the discretion of the Court should be ooo 
accordingly. » Lp Gre 


eae tr i ry, * is ea 





~ Horton’ o, E acess P. 187. 
` Divorce—Wife’s legal cruelty—What constitutes. 

The charge against the wife was one of perpetual nagging, 
and hurling § accusations against the husband of associating with 
other women, ;-complaints’ about his absence from home on Masonic 
business, charges of hypocrisy about his religion and so on. : This 
course’ of:..conduct was carried on at night. . The medical evidence 
showed fhat the husband’s health was affected by this and when he 
stayed away from the wife his health improved. Also im addition to: 
small acts of violence to the* husband, the wife out of jealous gpite,. 


i ee I ImMussiIS a tiliIMl5a SIiĪį - -l 
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from timeto time, damaged various things; (such as masonic qlqthjng, 
hats, gold cigarette case, presentation silver salver,and the lens jof 
‘his spectacles) which all disclosed malevolence likely to: bear fruit in 
acts of cruelty. ;On the evidence, >, <o o u 1 
+ Held, thefe was.legal cruelty entitling the husband to a decree 
‘for divorce. n ee, og ni 


ts 
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JOTTINGS AND CUTTINGS. | 


> Inre Witnesses.—Countless are the stories that have been handed 

down frém generation to generation regarding witnesses, their: idio- 
'syncracies in their mode of giving evidence, their endeavours to clude 
the little traps laid for them by the skilful cross-examiner, who has 
‘so often -the witness at a disadvantage. Occasionally, it is true, 
the witness scores in the skirmish that takes place, but more often, 
unless he chances to bė very astute, he is at a disadvantage. Some 
cynical person of a past gencration, it will be remembered, classified 
witnesses into three catagories, witnesses’ simpliciter, blank witnesses, 
and experts. “But this is, perhaps, too strong a way of putting’ it. 
E.T., 194b, $. 92. ' i i E SE coe i ' ie 
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Jafreys and the Witness. —It is traditionally reported that in the 
reign of Charles II. in badgering a witness, no barrister could surpass 
George Jeffreys, of, sanguinary fame. Nevertheless, on more, than 
one occasion.he met his match in the ‘witness-box. “ You fellow in 
` the Ieathern doublet,” he is reported to have said to a countryman 
whom he was about to cross-examine, ‘“‘ pray, what,are you paid for 
swearing?” “God bless you, sir,” was the reply, “ and make you 
.an honest man,” answered the witness, looking counsel full in the 
‘face and speaking with a voice of hearty good-humour, “if you; had 
‘rio more for lying than I-have for swearing, you would wear ‘a 
jeathern doublet as well as 1."—L.T., 1940; $. 52. PARE: 





, Erskine’s Methods.—Ht is said that Erskine’s treatment of witnesses 
was sometiimes unfair, but his jocoseness was-generally distinct from 
-mere flippancy and his unfairness. was ‘redeemed by such delicac¥ .of 
wit that his most cutting observations seldom annoyed the_witness. 
A story has come down which tells ys that a religious enthusiast, on 
entering the witness-box, objected to take the oath in tHe customary 
manner, but stated that though he would’ not kiss the book he was 
quite ready to hold up his hand dnd swear. On being asked by 
Erskine to give his reason for this departure from the uswak mode of 
testifying im the courts, he answered that “it is written in the Book 
of Revelation that the angel standing qn the sea held up his hand.” 


J 


[1940 


“But that;” interjected Erskine, “ cannot apply to your case, for in 
- the first place you are ‘no angel, secondly, you cannot tell how the 
‘angel would have sworn if he had stood on dry land as you do.” 
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The witness declined to budge from the position he had taken‘ up- 


~and' was pérmitted to give his testimony in his own way, and so 
impressed apparently was the jury by his evidence that they found a 
verdict adverse to Erskine’s cliènt. Erskine might have remembered, 
but for the moment he chose to forget, that in Scotland, his native 
country, the method of taking the oath is for the witness to hold up 


his right hand and repeat the words after the judge. Erskine was e 


- usually very happy in his sayings ; one that has often been recalled, 
but which will bear repetition, is the opinion which he gave on a 
. case laid before him by his friend, the Duke of Queensberry, popularly 
_ known as “ Old Q,” as to whether he could sue a certain tradesman 
. for breach of contract about the painting of his house. The evidence 
available being in the view of Erskine totally insufficient to support 
„the case,’ he wrote, “ I am of opinion that this action will not lie, 
“unless the witnesses lie too |"? Not a few jokes ‘that come down to us 
- have a fairly long pedigree, and so it is in this case, for, as someone 
pointed out, the story is apparently a revival of the pun attributed 
to Lord Chancellor Hatton in Bacon’s Apopthegmes. —L.T., 1940, 


Sf. 33. 





- Clergymen as uninesses——The late Mr. Balfour Browne, K.C., who 
specialised at the Parliamentary Bar, in his work, Forty Years at the 
Bar, expressed the view that clergymen do not, as a rule, make good 

witnesses. Having been used to an autocratic pulpit, he said, they 
_ did not take kindly to the chair where the bladders of their pomposity— 
his own word—might be pricked by a sharp question. But despite this 
general view he had known both clergymen of the Church of England 
_and of Rome to give excellent straightforward evidence. Quakers, 
as Lamb recalled in one of his essays, have always been remarkable 
for their self-watchfulness, a quality which never gave way to the 
winds of persecution or to the violence of judge or accuser under 
‘trials and racking examinations. “ You will- never be ‘the wiser, if 
‘I sit here answering your questions till midnight,” said’ one of the 


"Friends. “ Thereafter, as the: answer may be,” retorted his exa- 


miner.—L. T., 1940, p. 33. 
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JOTTINGS AND CUTTINGS. 


Retirement of Mr. Appa Rao.—It has been announced that Rao 
Bahadur D. Appa Rao, the Registrar of our High Court is proceed- 
ing on leave for 28 months from ist December preparatory to 
retirement. Born in January, 1889, Mr.Appa Rao entered service in 
1923 as Junior Law Reporter and was appointed Assistant Registrar, 
Appellate Side in 1926. Thereafter he held successively the posts of 
Official Referee, Deputy Registrar, Master and Registrar. He 
was also for some time on special duty in connection with the 
reorganisation ‘of the Official Assignee’s department.. When 
Mr. Appa Rao was confirmed as Registrar in 1938 he had the distinc- 
tion of being the first Indian and the first from among the members 
of the Barto be appointed to that place in the Madras High Court. 
Quiet and reserved by temperament, Mr. Appa Rao wag always 
kind and courteous towards the members of the Bar. He could 
appreciate their difficulties and view their grievances with Epa: 
We wish Mr. Appa pao all happiness in hjs retirement. 





Our New Registrar.—Mr. S. P. Thompson, LGS., the incoming 
Registrar of the High Court is 38 years old and was confirmed as 
District and Sessions Judge in February last, after having served in 
that capacity in Ramnad, West Tanjore and Madura Districts for a 
period of nearly four years. Mr. Thompson is.an University man 
being an Honours Graduate of the Cambridge University. ‘This 
' seems to be the first time when a permanent District Judge is 
appointed Registrar of the High Court in our province. We trust 
that’ the principle underlying the appointment is that the Registrar 
of the High Court should be a person who has already been in day 
to day contact with the members of the bar and conversant‘ with 
their problems and needs. We hope that during his tenure of office 
as Registrar, the members of the bar will continue to be accorded by 
Mr. Thompson the same courtesy? sympathy and accommodation 
which had been extended to themi by his predecessor. . We should 
have been glad if the Registrar was always to be chosen from the 
Tanks of the ‘Bar, but surely the next Dest thing will be to havé a 

Q l 
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person who has been in active touch with the Bar and has also had 
judicial experience for a number of years. 





Legal Profession and Legal Education.—Sir Lionel Leach took 
advantage of the opportunity afforded to deliver thé convocation 
address at Annamalainagar to speak about the legal profession. His 
speech i is of more than passing ‘interest to the members of the Bar. 
Jt attempts an analysis of problems like overcrowding at the Bar and 
suggests some remedial measures. Overctowding in the legal profes- 
sion is by no means peculiar to our country, but the acuteness of the 
problem here may be gauged by the fact that there are at present 
more ‘than'8,500 legal practitioners of various classes and grades in 
this presidency alone of whom very many are not in a position to 
earn their livelihood and—in the words of the learned: Chief Justicé 
-— never will be”, and this number is being reinforced annually at 
the rate of about 200 members by fresh enrolments. How wastage 
of much of such talent could be avoided is thus a‘question which 
demands an effective and quick solution. ‘The ltarned Chief Justice 
points out that suggestions like the closing down of the Law College 

r regulating admission thereto or stopping of fresh enrolments or 
restricting the same, far from affording a solution to the problem 
will only give rise to fresh difficulties, 

' In considering the matter, we are glad to note that the learned 
Chief Justice approches the question with an expression of belief in 
the efficacy of the single agency system as best suited to the Indian 
temperament and as minimising the costs of litigation considerably 
without any real loss of efficiency in general. According to him the 
first step therefore to a better state of affairs is to improve the 
system of legal-educatien so as to provide for the curative as well as 
the preventive side of law, by affording instruction not merely in 
subjects constituting the equipment of a forensic practitioner but 
also in subjects concerned with the solicitor’s side of the profession, 
such as conveyancing, company law, etc. This has to be achieved 
‘not: by cutting down part of the present curricula of law studies but 
‘by: providing for supplementary instruction in such subjects, whether 
as part of the law course at the Law College or outside it under the / 
auspices of the Bar Council. Such a training if afforded may at the 
choice of a law student enable him to decide even at the outset what 
branch of an advocate’s work he would like to specialise in, whether 
he would like to equip himself for a forensic career or for the less 
obtrusive but equally important and probably more remunerative 
side of the profession, ‘namely, cOnveyancing and drafting, which in 
view of dhe increasing industrial and commercial activities of the 
country might come into increasing prominence in the fiiture. Sir 
Lionel Keach is not in favour of divorcing legal education inethe 
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practitioner’s sense from the University but would suggest a full 
co-operation between the Bar Council and the ‘University. in all 
matters of legal education. This view derives considerable support 


. from the Report of the Legal Education Committee appointed in 


England by tht Lord Chancellor in 1932. 

Another step suggested by the learned Chief Justice to make 
the profession healthier is that the pfofession must ensure that the 
high standard of professional conduct that is demanded should be 
maintained throughout the profession. If the suggestion of the Chief 
Justice is that we should always strive to keep aloft the high ideals 
of the profession it would be unexceptionable. If the. suggestion 
however is that the present position requires improvement then we 
should like to have fuller information. We are under the impression, 
—to quote a recent writer—that it is a matter for congratulation that 
“ with such large numbers at the Bar, with such varied activities in 
which he is ‘called upon to take responsible part, and with such 
opportunities and temptations to misconduct himself, he has not 
fallen from ‘his high tstate’ with any frequency”. It may be noted 
that during 1934-1939, with the strength of the Advocate Bar ranging 
from 2712 to 3729 there were only 6 cases where practitioners were 
found culpable and punished. 

The learned Chief Justice has also stressed the necessity for the 
maintenance of regular accounts by advocates and the keeping of 
their clients’ money entirely separate from their own. ‘The Instruc- 
tions to the members of the Bar issued by the Bar Council are to the 
same effect. We should like to suggest that greater publicity should 
be given tọ such rules and instructions by the Bar Council providing 
cach adyocate with a copy thereof. New entrants to the profession 
might be given a copy of such rules at the time of their enrolment. 

. Another interesting suggestion made by the learned, Chief Justice 
is that advocates should form themselves into partnerships in which 
some of the partners will be persons conducting cases in Court while 
others would concern themselves with work akin to that done by 
solicitors. It is not to be a partnership put on a commercial basis 
but one “ where an advocate puts nothing in when he joins it and 
takes nothing out when he leaves it.’ Such a partnership will be 
able to cope with all types of legal work and find place for men: tf 
talents. . mc 

The learned Chief Justice also indicates the desirability of th 
Bar being divided into seniors and juniors with a definitfon of the 
work which should be left ordinarily to juniérs only. Taken along 
with Sir Maurice Gwyer’s statement Some time back on payment of 
fees to junior advocates; it is hoped that this suggestion wil be con- 
sidered by the Bar Council and appropriate principles formulated. i 
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The Chancellors Pension —Somebody recently saw fit to ask the 
Chancellor of the Exchequer, among the Parliamentary flourishes of 
question time, whether in the interests of economy he proposed 


to repeal 2 and 3 Will. IV, c. 3. Until the dawn of that salutary . 


time when those who serve the nation in public busfness (whether 
as M. P.’s or in some more responsible capacity) do so gratuitously 
and without any thought of present or future reward there seems 
little reason why the great office of the Lord Chancellor should be 
shorn of any more of its emoluments. The Act in question, which 
secures to the occupant of the Woolsack an annuity of £5,000 after 
he vacates it, was itself considered to effect a grave diminution in the 
desirability of that seat. Till then he had revelled in patronage, 
and the sinecures at his disposal had enabled him to provide hand- 
somely for his descendants by means of those which he did not retain 
for himself. In all they were worth about £24,000 a year, and 
their duties could very conveniently be handed over to a deputy.— 


S.F., 1940, p. 439. 


The United States Presideni.—In view of the acceptance by 
Mr. Roosevelt of nomination for a third term as President of the 
United States—a step unprecedented in the history of the nation— 
it may be of interest to remind ourselves of the precise relationship of 
the presidential office to the Legislature and the Judiciary. With 
regard to legislation, it is required that every Bill, when passed by the 
House of Representatives and the Senate shall, before it becomes 
law, be presented to the President. If he approves, he signs it and 
thereupon it becomes law, but if perchance he disapproves, he may 
return it with his objections for further consideration. If, however, 
it is again approved by a two-thirds majority it becomes law not- 
withstanding the views of the President. With regard to the Judiciary, 
the Constitution has devolved upon the President the function of the 
nomination, and, with the advice and consent of the Senate, the 
appointment, of the judges of the Supreme Court. When the organi- 
sation of that great tribunal was settled the interesting question arose 
regarding the constume of the judges. Should they wear gowns and 
wigs like their English confreres? Hamilton was in favour of the 
English wig and gown. Jefferson was against any needless official 
apparel, but if the gown was to be adopted, he added, “ For Heaven’s 
sake discard the monstrous wig which makes the English judges look 
like rats peeping through bunches of oakum.” Burr was also opposed 
to the “inverted woolsgck termed a wig.” Eventually, the gown 
was adopted and the wig discarded. In its history the Supreme 
Court has had many notable judges, among these being John Marshall, 


of whom the late Lord Bryce said that he rendered such incomparable 
services in the office that the Americans have been wont to regard him 


as a special gift of favouring Providence.—S.7., 1940, p. 445. ° 
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i . , NOTES OF RECENT CASES. 


Hormul, J. Jagannatha pe v. Suppiah Chettiar. 
17th April, 1940. CRP. No. 2262 of 1939. 

Madras Agricultertsts’ Relief Act UP of 1938), S. 14—Hindu family 
debi—Respective Kability ‘of agricuitwrist and’ aeii member:— 
Applicability and scope of S. 14. , 

Tf a debt is a family debt it must be a family debt with regard, to 
everybody and the members are personally liable for their proportionate 
share of debt and they cannot be liable unless the debt is a contractual one. 
S. 14 is applicable to such a debt. Where there are two non-agriculturist and 
five agriculturist members in a joint Hindu family the non-agriculturists are 
liable for 2/7 of the unscaled debt while the agriculturists are liable for 5/7 
of the scaled down debts. It is not necessary that the property should be 
split up into individual shares and each share made liable only for its own 
share of the family debt. 

V. Ramaswamu Ayo: for Petitioner. 


R. Sethurama Sasiri for Respondent. 





K. S. , os 
Wadsworth, J. Syed Sebjumiah Hussain `v.: 'Kalayigar Abdul 


22nd April, 1940. Veheb Sab. 
E C.R.P. No. 174 of 1939. 
Court Fees Act (VII of 1870), S.7 (¥),-(c)—Valuation for court fees at 
15 times the neti profits—Profits of year previous to the filmy of swit; in the 
mature of a twindfall—If to be excluded from consideration—C. P. Code, 
S. 115-Revision—Decision on court fee in savon of plasmtiff—Decision 
affecting jurisdiction—Interference in Revision. A 


In a suit for possession of land it was found that a portion of the land 
had been leased to the Municipality during the year previous to the filing 
of the suit at an annual rental of Rs. 186 for use asa nightsoil damping 
ground. It was contended that this profit was in the nature of a windfall 
and should be excluded from consideration in determining the court-fee, 


Held, S 7 (v), (c} does not give to fhe Court any option to consider 
whether or not the nett profits for the year preceding the presentation of the 
plaint are exceptional or unusual. Such profits cannot be excluded from 
consideration, . : ° 


2 . 


Held further, where a decision of the lower appellate Court though on a 


question of court-fee directs the trial Court to assume a jurisdiction which 
it has not got, the High Court can interfere in revision. 


F. Govindorajackari for Petitioner. 


P. Chandra Reddi for Respondent. s 
K S. a 
Horwill, J. | Mfuhammad Sabib v. Kunthanmull Sowcar. 
23rd April, 1940. ` ` ` CRP. No. 529 of 1939. ` 


- Madras Agricilturists Rekef:Act (IV of-1938),, S- 9—Interesi calculated 
and paid off in full on 18th November, 1935 on promissory note of 4th March, 


1933—Debtor whether entitled to have the interest calculated at 5 per cent. md j 


the amount already paid adjusted accordingly—S.12—Débt ‘outstanding after 
scaled down debt—From what date to carry interest. 

On 4th March, 1933, the defendant executed a: promissory note for 
Rs. 300 in favour of the plaintiff. In October of that year he paid Rs. 100 
towards principal. ‘On 18th November, 1935 the interest outstanding was 
paid off. Ina suit for the balance of principal and interest from the date of 
coming into force of Act IV of 1938 it was contended that interest at 5 per 
cent. must be calculated from date of debt and added to the principal and the 
amounts actually paid should be deducted. 

_ Held, the interest having been paid off in full the plaintiff was entitled to 
.a decree for the balance of the principal outsianding, 

Held further, S. 12 entitled a creditor to interest on any sum remaining 
outstanding after the debt has been scaled down from the date upto which it 
has been scaled down that is, only from the date of the decree. 

Basheer Ahmed Soyeed for Petitidner. 


K. A. Chakravarthy for Respondent. 





KS. 

Wadsworth and Motam Kottayya v. Singampalll Venkata 
Patanjak Sastri, JJ. Pannayya. l 

26th April, 1940. C.R.P. No 1317 of 1938. 


Madras Agriculimrists Rekef Act (IV of 1938), Ss.7,8 and 9—"" Decree” 
—Decree passed after the commencement of the Act—If liable to be'scaled 
down. : 

On a promissory note executed on 29th October, 1929 a suit was brought 
on 3rd January, 1938 and the written statement filed'on 30th January, 1938. 
Though Madras Act (IV of 1933) came into force when the suit was pending, 
the defendant failed to put forward a claim to have the debt scaled down in 
accordance with the Act and a decree was passed on 18th April, 1938 for . the 
full amount claimed by the plaintiff. The defendant then applied for scaling 
down the debt on 29th April, 1938. 


Held, reading the Act as a whole the word “decree” in Ss, 7,8 and 9 


must be taken to refer to decrees passed before the commencement of the, 


Act and ihe decree passed after the commencement of the Act cannot be 
scaled down. 


Kanakarajn v. Achutaramanaray, (1940) 1 M.L.J. 600, overruled. 
A, Lakshmnayya for Pétitioner. 
AL. Subraniairya Sarma for Respondent 

* K. S.o 
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yet th di Veet ta Ob Patara mayya., ` s’ At 
„ugl E >i age 1 Lo 4: ORP, No. 2010 of, ef 


sn Madras. Ayr Belief Aot, (IF of 1838), Ss.:7,.8, 9 qå 1i 

È Ps haan on oan be soalod down on the basis of the original debt, 

nrar ‘ 8 decreo—How far oan be proved for, Puqpoges, of. 
sealing down. 


1" On Og BE Kfareh 7988" petitioner exedhiied’ a romissory ote in setti 
dt ah wikotht ithtting thom’ 1922. e ee hé exécuted ‘a “ie 
promissory note for a fresh advance. On 20th July, 1929, he executed" d’ 
promissory note, for Es. 4,600 for the amount due on the two prominsory notes 
eund a small amount in eash advanced at that time, In a suit on the pronote there 
was n compiomise decree on 8th August, 1982; fòr Rs. 7,150 for the debt, costs 
and subsequent interest and tıme was given till Ist October, 1982, for payment. 
in an application. tp scalp down this.comppomise deeree, Me Jae aN 
” Held, whenithere js  decreapasned before the Ist October, 1982, ih terms 
of a compromise, whlch itself w demonstrably arenewal of an antariar. debt, the 
EDET E E eE e E R E a 
Fes _ the p ao hed te aie advanced together ,with the 
a J of any Whether; compromise, js on ,is, 
An of a pealine Hability must to large extent be ,a- question 
oa ttet R Wam a judgment-dpbtor. applies under 8. 19 of Mpdres 
‘ot 1938, to $ to scalé down a degree; he 980, prove payments which have not 
n raid RTE AN paree regarding, costa, For 
er oseh a, Jabtor, rend ye to establish payments in the ordinary. 
ray u e, by, geting them gertified in Court, if ha 
wiintd thes 6 taken into consi consideration as payments towards the decree, :. 
P. E A n ae Sai SERS M” ' T e a 
D. Narasaraju for Respondent. POENE oh E ro 
K, 8. Or apye e ‘gL +. 1 ; 
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Wadsworth, J. Yelamanshilli Basavayya v. Jaldu Manikyala Bao. 
Ist, May, F940... 65, inf eae. ' O.EP. No, 534 of 1939.. ' 
Hadras. Tpaciiiensis Relief Act (IV of 1938), 8. #8—Sales in atcowtion 
held before Tst October, 1937—I Y can be re-opensd by the Cowrt. 
at 8. 23: ampowers the Court to re-open salés held,’ under à deered on'dr after 
lst October, 1987 notwithstanding the fact that the sales have been confirmed. 
But there is no provision empowering the Court td re-open a sale Held before 
Ist, October; 1937, though the sele is nies and- decree is . Batianpd after 
that-data, o 4 . ai a 


(1K Erishnamerthy for Patitioner, ot oy, T rao cd, 





"N. Vaeudoba Ba’ ‘for Respondent. ©") 77) BS T a 
noo ae seit ; a i f] "oy 
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The Chief Justice and Madipatti Nardsimba’ Moorthi v, ‘ew 

Krishnaswani Aiyangar, JJ. oben) ten 

Ist May, 1940. _8. A No 341 of ee oh 


Cri Procedure Code (Y of 1908), O. 4], 7. 27 (2)—Admission of fresh 
evidence in appeal—Admission of ddclmients not enecessary for remedying 
some tnherent lacuna or defect but for providing corroboration Jor drél testi- 
mony which was disbeheved by trial court—Legality. 


The lower Appellate Court admitted some fresh documents in idence. 


The admission of those documents was not for the purpose of remedying 
NRC 


4 


some inherent lacuna or defect but for the purpose of' providing’ corrobora- 
tion for oral testimony which had been disbelieved by the ‘trial:fudge. The 
oral ‘tvidence- was ‘complele and if it had been believed, it would have 


substantiated the first respondent's’ case. ‘The addition: evidence was not * 


necessary for the court to’ appreciate ‘thé firat respönd int’ J case or to pro- 
nouńce judgment on iť- n ia 


HOE ga 


Heid, that the lower Appellate Court was wrong jin admitting such 


evidence and the case mus. be decided, On pi ae. -evidence j ered, ıq he trial, 


Court, S FeO wo 1, è i roe 


‘a 


V. Govindarajacharı > Appellants. fee SS a ede ah ae 


èP; Somasuñduřam, for Respondent. ! | 





Wadsworth, J. > Reopens Merlaclin ý. Sha’ Motegi Mokaiaji. 
1st May, 1940: o . o n s’ ORP. No, 462 of 1940. =: 


| Madras Debt Conoikiation Act (XI of-1936), 8. 268ta imdor—Provediro’ 
—Dwratiow/ óf stay—I foan be fwod by the Cowri.-' 

When en"applicatién to the Debt Ooddcihatidn Board’ is a. For à 
formal defect under’, 7, dan stay grated ander Stil Slate © oem Bat 
when that-appheation ` is’ fe-presented ít bbcomes orice, more Á subelsting ap appli- 
cation under N. 4 and the ‘provisidts ‘of S. 25 will, come | into foros and the 
executing Court will be ‘obliged when the fatt of this re-presented application, 
is brought to its‘notice to sth} procoodings ini exbetftion. That stay will operate 


until the application is dismissed mubject of course to the legal requirement that 


the application shall be disposed of: within ‘one year.’ ‘Tt is not open to the 
Court to ‘ordér'stay for any particular’ period The duration of the stay is 
TAER A PANNO endnote Ane Anda yi the Court alvogettien Sa 


B. Narasimham for Petitioner. Cao’ 1, ote l 
P. 8. Kothandapani for Respondent, Tar 


K. R. f : 5 
4 ” oh ; jr i f 
Horwii, J. et ta Dara pare Bundaralingam v. TUITE 
srd May, 1940. 2 a fe jel Venkatoramanayya.-! i 


i , OE.P. No. 2461 of 1999. ~'.: 

„Madras Debt Concihatson. Act—B8s. d aia £5—Stay of extowhon. of. monty 

deores pending prooetamgs before the, Debt Conculiaton, Board undor. 8.. 4— 
Court if cam impose ony conditions tn staying proceedings. 2 1. 

In staying proceedings under, 8. 25 of the Madras Debt. Conciliation Act, 


the Court eannot impose any conditions, for the power to impose a condition’ 


implies a corresponding power to dismiss the apphestion, if the conddtidn is not 
fulfilled. The impogition of any condition is, therefore ¥tirg.vires. The Court 
la» no diseretion but to stay. No petition for stay is necessary. The Court 
upon its attention being drawn to the fact that proccodings are pending before 
fle Debt Oonciliation Board is bound to stay whatever proceedings are before 
it in connection with that debt. j 

P. Somaswadarom for Petitioners. :. <; orai 

F. Vorkataramanayya f for Rtspondent. i 


K. B.- i 4 at a 4 
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Wadsworth, J.. eo .Adigesha Iyer v. Muthuknruppan Chettiar. 
fond July, 1940. =a OEP. No. 303 of 1937. - 

0. P. Cole (¥. of 1908), 8..73—Deoree by a oredifor against three porsons— ° 
Another person gttiing a decree against ons of thom and his sona—Surcty 
—Properties of tho fudgmont-debtor brought to sale—Hecoution appkoaiion 
Med against the survty by another creditor also—Whethor rateable distribution 
possible in the cirowmsiances. a - l 

A obtained a decree against B, Cand D. X obtained a deeree against 
B and his sons Æ and F. A had B arrested who was rekeased.on M standing 
surety for him. X brought B’s properties to sale, but before the realisation 
of the sale proeseds, A had*filed an execution petition against. the surety WM 
and on the strength of that claimed rateable distribution in the assets 
realised by X. It was contended by X that as A had filed, an execution 
petition only against the surety M and not against the common judgment- 
debtor, he was not entitled to apply under 8.78, - ` 

Held, an application under S. 145, O.P. Code, to execute a decree pansed 
against B by proceeding against his surety M is an application to execute s 
decree passed against B so as to entitle the deeree-holder to apply under S. 78, 
O.P. Oode, for rateable distribution of assets realised in execution of another 
decree passed against B. There is no separate decree against the surety which 
is being executed. 

49 Mad. 825, followed. . 

8. S. Ramachandra Iyer for Petitioner. | 

T. E. Srinivasan for Respondent. 


t 





K. C. > 
eu ; 
Wadsworth, J. Muthuswami Chettiar v. Periyal Achi and another. 
Sird July, 1940. O.B.P. No. 1378 of 1938. 


Provincial Insolvency Act (F of 1980), 8. 78 (£)}—Insolconcy—Widow of 
undischarged insolutni—Swuri for declaration that she was entitled to the decree 
amount included to be reaksed by transferee dsorec-holder from hor husbaad— 
Alatintainabihty of ewit—Anaulmoni of insolvoncy—Limits of. i 

The widow of an undischarged insolvent instituted a suit on -21st June, 
1987, claiming that a mortgage deeree. had been nominally transferred in 
favour of the defendant by her husband and that the defendant in execution 
of thal decree bought the mortgaged properties himself and had them 
resold in two lots on 21st June, 1934, for Rs. 900 and on.18th September, 
1984, for Ra, 800. It was claimed that the defendant .was bound to pay the 
plaintiff the said sums with interest. To this suit the Official Receiver was 
added as party defendant though a decree was prayed for in favour of the 
widow. The lower Court recorded a finding that the suit was maintainable 
on the issue raised by the defendant as to the maintainability of the suit 

which was tried as a preliminary issua.- 
Heid, that the revision petition was maintainable as the question of the 
Jurisdiction of the Court arose directly for decision’ and os a decision on this 
question will terminate unnecessary pioceedings. Further held, that *suits 
were not maintainable by the insolvent or his representative tall the annulment 
uf the insolvency and that a suit, bad at the inception, sould not be validated 
by a subsequent annulment. a f 

1929 M. 480, followed. -- ` - ' . ° 

1987 M. 717, referred to and distinguished. 

1918 M. W. N. 289, referred to and followed, 

EK. V. Ramachandra Iver for Petitioner, ° 

E. 8. Desikan and 0. D. Venkataraman for Respondent, 

Ka ° ° 
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Wadsworth, J. ` Védala'Vállabhacharyulu v. Veda Bartgarhdryulu 
23rd July, 1940. ~-~ ="" = and another. ee 


„Madras Agnoujtwrists Reef Act (IV df 1938)~Covrt “hearing ‘appeal 
from-deoipion in a awit -whoroin plaintif sesks ‘to sxoape Tightity “from a 
deores of another Cowrt—If has jurisdiction ‘to wd “down ‘ths ‘deoroe 
attacked. x : 


* r s Ir oa s 7 ‘ S 

‘The: Court ‘hearing -an appeal Trom a decision in-a suit-wherein the 
‘plainthfl: sedks o, escape liability from a decree’of smother Court, has no 
jurisdiction! undér-#. :19- or, any other-section:of Madras. Act. 1V of 1988 to 
soale down the -dverde: which us-beingtattacked; at the ihstance of. the plaintifft 


‘C.“Bowa"Rdo for Petjttoder, -` - 
P. V. Vallabhacharysia for Respondent. 


eS ere wer et 
" “Lakbheina Edo, j. o) o ‘Rvkive Roddi v.i Liiga’ Réddi, 
` Aath July, 1940. ' T “Or ‘App. Ho. 176357 t940. 


Criminal trial—Conviction fownded on evidence of approver—Jury mòt 
told that the evidence of accomplos must be corrobotited‘tn 'tiitorik partiowlar 
—Sustamabrlity of conviction. - ` . ' 


A conviction was founded on the evidérte öf the approver’ whith was not. 
corroborated in any material particular bearing upon the unplication. of the 
first accused. The jury was not told that the evidenee of an accomplice 
must, be corroborated in some material particular bearing upon the implica- 
tion of the. seeùsed'in the ¢rime. 

-Held, the conviction eannot be sustained. 

N. Bomàmnduram for’ Appellant. 

‘The Pubho Proseowtor for the Crown. 


K. "8. ve i i - yn 
i w — — T ‘4 
‘Krag, J. Gandtkota: Kamanna v.'Tontlappu Satti Reddy. 
ttih Juy, 1940. ; OBP. Bol 863 of 1939. 


~ "Middras ‘Apriowtturists "Rekef ‘Mot (IV ‘of ©1938), 8. 3 Ge), “Proviso “B— 
‘Krolusion’ from tefnition' of “agridutiwrist”——lA sacsemoht” for! four’ consoomtive 
half yolty from ‘Ootober,'1935,' to Beptombor,' 19s7="1f weocksary—I f” debtor 
‘shouldbe valdily “assessed” to drchule him from! dbyition of “agrioult ”, 
Tt is quite elear from the language. of S. 8 (43), Proviso,B of Act- IV: of 
1988 that assessment for four consecutive half years’ from October, 1985 to 
' september,” 987, is not required for exclusion of a debtor from the definition 
of “agricilturist”. A.person who’ is excluded from the definition of “agrical- 
‘turist”” imder ‘the proviso need not have‘been validly assessed. ‘The words are 
simplé"“*has béén assomed” aid théy are qualified by’no-ddverb relating to the 
cofrectness of ‘validity Sf the assessment. n “he Ee Se be 
P. Somasendaran and P. Suryanarayana for Petitioner. ' 
E. Kameswara Rao for Bespondent. | j e 
K. B. . ae ae 
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LSTA J Why, 1940. : B.A. No. 1098 of 1937. 

Limitation Act (IX of 1908), 8. 19 (1)}—Hadorsomont of payment of 
intorest by mortgagor on mortgage deed—Swubsoquent registration of endorse- 
moni—Swit on mortgage within 12 years of registration but boyond twelve 
years of actual ondorsomonit—Swit whether barred by Wevitation. 

A mortgage for Hs. 200 was executed-on 9th June, 1911. On 2nd June, 
1928, the mortgagor peid Ba. 50 towards interest and the payment was endorsed 
by the mortgagor on the mortgage bond. On -29th September, 1928, this 
endorsement was registered, when the execution of the endorsement was 
admitted. The present suit was instituted on 18th July, 1935. 

Held, that an admiagion of execution before the Registrar is an admission 
not only of the execution but has the same efficacy as an admission of the 
contents of the document and therefore of the ability of the executant 
imported by it, The admission before the Registrar constitutes a fresh 
acknowledgment of liability within the meaning of 8. 19 of the Limitation Act, 

57 Mad. 48, followed. 

K. Krishaaswami Atyangar for Appellant. 

L. 8. Vooraraghava Aiyar for Respondents,- 


K. 8. 
Abdwr Rahman, J. Kanipakkam Venkata Reddi, Petitioner. 
Lind July, 1940. OB P. No. 769 of 1940. 


Madras Agriouliwists’ Eekef Act (IV of 1938), 8. 8 (1)—Pronote 
oxsowied by mortgagor for imtorest duc in respect of mortgage—Deomed to be 
discharged as interest outstanding on 1st Octobor, 1987. 

A promissory note was taken for the intarest due in respect of a mortgage 
and nothing was paid in cash. In a suit on the promissory note, 

Heid, it must be deemed to be discharged as interest outstanding on lst 
Oetober, 1987. 

8S. A, Seshadri Aiyangor for Petitioner. E 


K. 3. 
Krishnaswami Aiyangar, J. Rengayys, Chetti v. Venkatraya Ohetti 
83ra July, 1940. and another. 


B.A. No. 667 of 1937. 

Lamitation—Part payment of débt evidenced m writing signed by debtor— 
Intention to koop alive debt—If neccessary. 

The statute attaches to a part payment when it appears in a writing signed 
by the person making the payment a certain efficacy, that the debt is kept alive. 
It is unnecessary to search for the intention of the payer. 

(1940) 1 M.LJ. 895 (P.0.), Relied on; 68 MLL.J. 73 no longer good law. 

T. K. Srintvasathathachori and K. Ramaswami Aiyangar for Appellant. 

B. C. Seshaohala Atyar and C.8. Rajappa for Respondents. 

K. 8. 


See) 


Wadsworta, J. Viswanatha Pattar Karinkker v. Sankaran Unai. 
Roth July, 1940. OBP. No. 875 of 1989. 

Small Cause Court returning plaint for presentation to Cow having 
original furtediction—Loater Court if oan again return the plant. 

A Small Cause Court having found that it had no jurisdietfon ita order 
for the presentation of the plaint to the Court having original jurisdiction, 
even if erroneous cannot be questioned by, the latter Court. 

10 ELJ. 818, relied. R ° 

C. S. Krishnamurthi Aiyar and C. 8. Vidyasankara Monon fot ‘Petitioner. 

K. Kuttikrishna Menon for Respondent. 

K. 8. i 
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89th July, 1940. SENTE E TA and othera {SCT Ju 

as TE © ORP. No. 131 of 199.. 
: ‘Madras’ Agriowtiwriats Rekisf Aat (IV of-1938)—éwigmont-debtor ‘dopost- 
‘ang wador O. 81, r. 89, O.P. Coda, the amownt acoessary to:have sale set aside 


and deoree-holder drawing: amount in full actisfaotion of -Apploation 
for seating aoa ee eae on’ date whon’ Apt. IV oF 1938 
came into foreo—Rffeot. ~- - i, OO Sie e. Be ees 


The petitioner deposfted under ©. ‘21, r. 89- of thé Code of Civil Procedtire 
‘the amount necessary to have the sale’ sot aside and this amount'was withdrawn 
by the decreeholder in full setisfaction. ‘The deposit was'made on the date 
wher Act IV of 1988: came into force pat thd: application for paling down was 
made long after. ROR 

Held, thero n Tohiger resniied a debt to,found an application” vhdar “Het 
‘IV of 1988 ör a decree to sesle down. Therd is no subsisting’ sale to “set hside 
and the fast that thè depdeit was made ún the dey the Ast nte inte force 
has no bearing as the application was made long after. 

J. 8. Vodamonkem for Petitloner. ee ee 

K, B. E 
Pankataramana Rao, Je ` l Bethins Pandithan v. The Trichinopoly 
30th July, 1940. -~> «6. © oe T: 

; i ‘S.A. o. 969 af 1987. 

"Pest oniu niiata of. measuromoni—" Human foot. montionsd 
in doownont—Computation—Neod for talking ovidonos as to rate of conversion. 
The human foot was mentioned as the standard of measurement in certain 
documents in a case. The District Judge procesded'to consider thé’ ésse on 
the assumption that one human. foot -was‘equal to ten-inches,. -- - 

Hold, the case ought not to have been dealt with on that footing. Evidence 
should be adduced to find out the rate of conversion of the human feet‘ into 
inches with reference to the documents in question. 

J. 8. Vodamanikam and T. Bhakiam for Appellant. 


N. Svdramakriskaa Awar for Ræpondent, 





K. 8. 4 Gra PO Sa E 
Lakshmana Rao, J.O In re. Mopain Khan alias Sulaiman Khari 
pee ee a ae and another. 


iy, = Or. App. No. 199 ‘of 1940.. a a 

Madras Children Aot (IV of 1980), Ss. $1 (1) and 86 {I)—Y omg 
person charged wader S; 326, IP. Codo, pleading gwilty—Sontonos of Es. 50 
fino—Notics wador S. 91 (1) of Madras Children Act to fathor and direotson 
wndor S. Co ET IEL E ETSE E E A A ia 
had not condwoed to the commission of offenco—Proper procedure. 


The first appellant a young person pleaded guilty to a charge under B. 326, 
LP. Code, and he was sentenced by the Juvenile Oourt to pay a fine ,qf-Ba;, 54. 
Tfe second appellant, the father, was present in obedience to the motice under 
S. 21 (1) of the Madras Children Act and he was directed to pay the fine 
under Ñ. 26 (1) of the Act. No opportunity was given to him’to show that he 
hed not eonduced to the commission of 'the offence by the appellant’nor was 
there any infleation that the offence was due to any neglect of the father. 
| Hold, the order under 8 26 (1) imposing the fine sliould be set aside and, 
the proper course was to commit thedirst appellant to'the custédy of his Zather 
on his exeenting a bond to be responsible for the good behaviour of the Bon. 

nP. L Krishnamerthi Noir for Appellant.’ : oe hee, 
, Tho Crown Proecowor for the Urown. © © 0 0O 0 0 ett a 
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| Ring do. vaun os an a  Puthuveettik.Cheart o..Chenenkeel Papnoru 
Ldth Judiy, (1940. ti ajione eae, eo Chatin ee ang palo i rf 
- we MOY oh won Mee PIE ee ee a Se : O.§8.4:.: No.. 14 of. 1839. 4 


` Madras Agriowlturists Relief Act ar: of 71938), 18. 16—Absignes: ‘Won 
ongmal tonal, not ‘personally Hablo Tor, ront pror to’ absighinent- tomm l 
ae to’ bencft under 8. 15. * 
‘The' appellant wis at ashgnée ofthe - iia eels Ste it 
arrears of rent by the lessor he claimed that by his payment’ of: the rent due 


for Faslis 1846 and 1847 all the arrears werd Wiped out: under 8. 15 of Act 
IV of 1988. ® moe noetb os’ ` 


Li at oo on 


Held, though the arrears are not payable personally by the assignee He ean 


take full advantage of:8: 1 and an assignee is in no worse position thar an. 


original lesee. ‘UL Gr. “> i S 
C. K. Viswanatha’ Ayyar for Appellant. :> ` E e Se 
P. Govinda Monon for F Roede ke EE eke 5 
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r K.S... ‘truh uw Faye 4 í 7 a n 
Patanjali Sastri, J.’ oe ' Renachendre’ oe minor by’ next “ted 
Sith July, 1940. eset l lo Veerayya v. Éutehamma, ` 


ep? ve tp det dee 


ORPNo. 1200 of 1038. 


Court:Féas Ait pee of 1870); 8.°7, CL (E Swit impeaching allegéd will 
ortowted by his father as forgery and that property was\jomt LOMEN property 
and for poescssion—Cowrt-fee payable. 


-' “Where the plaintiff peaches an alleged will by his father on the ground 
oe ce aaa 
was joint family preperty and cleims possession, the suit is mot # mere shit for 
declaration: without consequential relief.. Lf. the'will is\invalid the pleimtiff 
will be entitled to the property in question.. The edrresth: Oourt-fee payable 
llb ua te matkat rile ot the’ properly oioi poi Matai prayed for. «. 





A. Lakshmayyo for Petitioner. ~ pee Bees 
© ‘The. Governmont Plaader (B. Sitdrdina’ abi F. aaa for 
ES.’ s he Ea eain W Cae We rr toyta al ce Toro; 
Lakshmana Bao, J.. oo eoni or wanao Baliyye Naldi Aent 
LEth July, 1940. Orl App. ilo. 554 of 1989. 


Madras City: Pokos Aot (III of 1388), Sa'$7-(#) and 45-—Uhing promises 


for recewing bets on horse races—Offonce under 8: 37 (#)—Porsons'fouad’in ` 


the promises making oalowlations, ‘cto.,- as to result of horre taoo -Inability to 
conviction for of moo wader S. 45 of the City Polos'Act. | - 6" ENG 
Where the accused uses his\place of business for conducting a buckét shop 
he would be guilty of an offence under Ss. 87 (2):and:45 of the City Rolice Act 
of permitting the place to be used for the purpose of gaming on horse reoes 
„and conducting or assisting, in the business of a common gaming gaming hopse,, Other 


persons who were found ‘in thé premises making calculations would, be, gfilty 


under A. 45 °of asistini conducting of the business of the common gaming 


house. ye 4 ee y` nee rhy aa * ies o K 
B. T. Sendararajan. tid C C. ‘Soman | wor Appellant, ” ' ae i m AE 
„Tha Crown Prosoowtor for the Orowm: C 2 a3 ie nf enfi vdi 
Da Re 2 T ee e e LEENT A vee tb at ces a'a. uals lke 
Pod Na We gat aU Ee: Pe a? tg lt» u. Aer eS Pe chia! h CTD 
Ew. ek ER Bag ya! Godavarti, Bursyye., v. Mantravadt 
“£6th July, 1940. O.B.P. No. 618 of 19997 505 nı 


Hadras Agrioutiwrists Rekef Aot (IF of 1938), 8 8“ Kasignee of 
is? “samo creditor” within tho. meaning vof: 8. St ddvensed” aa 
prinbipal”—Meoniag. eens 
NRC 
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"The fact that'there'have béow assignments of the promissory notes cannot 
prevent assignor and assignee being the “same creditor” within the meaning 
of B. 8 -of tho- Ast. The words “advanced as principal” occurring in the 
explanation to the section must be read in their.ordinary every day sense as 
Ao Pause pas ep aa cere mea aa 
treated as principal at the time of the renewal of the promiagbry no 


Followed by A ee ae 140 of 1989 in Jaden dia 
_ , th July, 1940. 

E. ‘Blimatnkorin for , Petitioner. Aa Vigil, REG? ~ gah 4 f , 
K. Kotayya for eae ie . al tt 
Ks. , r, eee 


Wadsworth, J... v7. Kamakshi Chetty v. Alaganan Chettiar. 
49th July, 1940. OBP. No.. 005 of 1938. my 
Madras Agrioultunsts Reef Act: (LV: of 1988), 8. peers ee 
by Local Boord—If conclusive of the facts whioh it states. 
eda city i Lodi Board ieee AT 
it states. Tt is open to the other side to let in evidence that the certificate js 


not trué—whether the errot ‘alleged relates to the amount of the tax or the 
nature of the income jn respect of whieh it was levied. 


8. Panohapagesa Sastry and K. £. Krishnaswami Atyar, for Petitioner. 
Z. P, Gopalakrishna Aiyor tor Respondent bo te y pa 
KB. 


` 
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King, J ar eee _ Adhimools Udayan v. Gondi T 
JOth July, ‘1940. AAO. No. B32 of 1990 


Limitation. dot. (IX. of 1908), ig 181 ond 186—Doorts ond. ontowtion 


t w 


, _ A. deeres-holder, ello; liad “obtatacdl a deraa a father personally 
and against the joint family property of the father and his two minor sons 
himself purchased some properties in the sale in execution of his deeree as 
joint family property. One of the sons on attaining majority sued to recover 
He property contending thet it was not joint family property’ but belonged 
'exelusively., to themselves, 

Held, the sale was void and.Art. 181 of the Limitation Aet applied LLR. 
48 Mad. 818 followed in preference to, LLR. 50.Mad. 689. -Out of two 

Sa SE ca a aa a a oa 

the plaintHf must be preferred. a 

E: P: Eriskmanoomi Iyer sut-¥, Arunachalam for Appalant, 

n Ta a ' GEN 


i i! litri i} ` 


Fearirris adsworth, J. >o 0 - | Nashiayammal v. v. Parrathiammal. 
3 yay, 1940 fi : OBP. No. 967 of 1938. 

l Madras Arita dot (IF of 1838) B. 3 (Limito interan 
of widow im husband's property—If sploablo intorcst. . 

The Hmitod interest af a widow in her idaceasod Insbéad’s-popacty is a 
saleable interest within the meaning of 8. 8 (i) of Madras Act IV -qf 1988. 
Ulearly a widow has a right to sell, her interest and though the sale may be 
set aside after her death, so iong’as' it’ is not set aside, it vests the, property 
in the vendes, © au : 


E. Desikachori for Patitlonor. 1 ^oc. - Sa. oe TE 


. » N. Vamdovs Eao for Respondent. Rie. ai ke os 
ES. manan . ‘ately ! EET 


. Lakshmana Rao, J. T ee . In re Vasireddi Sivalinga Prasad. 


Sist July, 1940. „l Ai , ,',, ABO. No. 24 of 1040. . 
{<OrLR.P.: No. 21 of 1940). 


Pongl Code (XLV of 1860), 8. PE TE realy EE Gad inthe 
cowse of the sppeoh abusing the. ploinonis not present at 
the moctiag—Conviction undor S. ‘50d, I  Codeo—Sustainability. gh 

S peas ba E T (An dhen E NOEs 
Association and he addressed a meeting of the ryots and in the course of his 
T pce paper a a a But 
neither the Zamindarm! nor hereagents were present at the meeting, ' 


Hold, the conviction of mie aroured wie a: 504, LP. Code, ia unsutaingbe, 
“EG Erfe "4 


[ 
g A. Lakshmayya for Petitioner. Sfi iog 


1 


| ‘The Pubko Prosoowtor (V. L. RtMraj) for the Crown. 
K&R. “a nr ` oa ee 
£ ‘ to’ 4 oy, a at = ie we i p 
Pandrang Row and Venugopal Pillai and others ‘v. 
Abdur Rahman, JJ. 4. Thirugnanavalli Ammal. 
Sni August, 1940. ` ` Appeal Ho. 338 of 1937. 


Oivi Procedure. Code (V. of 1908), 01 8; r. and 8. 149—Earkor swi for 
omoslkag a lease in respect of swit propertics—Lator swt for past mesne 
profts—Whsethor baæarrod—C.. P. Code, sare Rare e ae a ice 
doflott Cout-foe after claim barred by Kmitation—Ef oot. - 


After an earlier successful suit for cancelling a cartain lease the\plaintiffs 
filed a suit for past mesne profits. It was contended that this suit was barred 
by O. P. Code, O. 2, r. 2, on the ground that the claim’ for memme profits should 
have been included in the earlier suit inasmuch as it arose out of the same cease 
of action. In the plaint in the earlier suit the plaintiff had stated that he 
intended to bring a separate suit in respect of past mesne profits. 


Heid, following LL.B. 88 Mad. 820 (F.B.) and 51 MLJ. 252 that the claim 
sare filings Be not be included in a suit for repovery of possession of 


property ip respect which mesno profits are claimed by reasgn of, Q, 2, r. 2, 
C.P. 'Ooda. oe 


. 61 MLJ. 294 (P.C) distinguished. et x 


| Heid, further, mait tha’ naii f° tie Goria eure time tor 
payment of deficit Court-feas, the effect of the grant of time, even if it is after 
th claim is barred by Kmitation, is that the plaint takes ‘affect as if it had 
been presented along with the full Court-fee of the date ‘of its first presentation. 


5I MLJ. B0, relied on. P Lie, 


oy a | eit + dia + r } 


J.B. Gundeppa Bao for Appellant: - © - -') 4 > - A 
T. E. Ramabhadrachari for Respondent © ` — 


K.S. ——— 
Burn ond Mookett, JJ. ' "The Publie Prosecutor v.. Karuppan. 
bth August, 1940. dos. oe - OL App., Wo,.341' of 1940. 

Indian Penal Code (XLV of 1860), Ss. ‘308 ond 386—Acbueed’ stabbing 
with a pon knife in the chest and- thereby cousmg doath—Acoused Uerate— 
If can bo preswmod to kavo no knowledge that death will onsuc—Proper 

att. š r o.r g? - 
- @ \ 

The accused stabbed the deceased’ with's penknife’ in the heart and 
eaused death. e The Sessions Judge convicted him only for grievous hurt ‘under 
B. 820, Indian Penal Code, holding that the accused as an illiterate cannot 


e 


t ye 1 r i . \\ 
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be expected to. have'such knowledge of the human anatomy-—that the Ast 
committed by-him‘ean' be safely connected with the knowledge that by such 
act, death must- certainly ensue. 

Yh 


a Heid -(on ‘appeal), there ats no himian beings so ulliterate as ‘not’ td know 


' that a stab'to the heart causes’ déqth. When’ a person volumarily does an ‘act 
endangering the‘ Hfe of ‘another saa Haar one his death tha eles 
a one-.of mpd, i a Se r 
ARN E E nn iei hye 
ME: Sridharan ‘for sone nn oe a Bias = | ; ( 
KB. et p tus beee a L otaa heg 
dab a t e OE Aa ey ce a 
Wadsworth, J. Padmanabhan Nair v. Appa akas Theyyan.® 
Sth August, 1940. ‘ `: OBP. No: 1157 of 1937. 


Civil Procedere Code (P ‘of 1908), 50° deag a ai laag oron 
—t agane: him for rocovery of oxoess ammownt collsoisd by him- whon 
ide eee ee 8O0— 
Whether necessary, ... , on? ; 

The dte: vontaiglated by 6. 80, C. P. E E RE 


publie 'öffiedr’ if unnechseary ın the case of a suit against an offloar who on 
vthe date of. the suit had ceased to be such offlcer. Accordingly-im a sutt (for 





ee ee 
attached -cextaln properties of the. mhen be was'so acting, but afte: 
he had ceased to be such, officer, ‘notice undar- 8.80, O.P. Sie alan 
'- - 81 IB. ‘Subramaniam for Petitioner. Ot ae , 
"5? Ta. ry bi an fa pie ig. ae Mag A ea 
E. P, Ramakritma Atyar, for: ‘Respondent. ae nee ee ee cee ae 
DSe patie: era e ae a A 
= ‘KB. ES TS pa es bs egies ae ee 5S th BV ge cored í 
: r pe as i ) J re L ‘ 
[FB O 
The Ghicf’ Justice, Vonkataramona Ra: ree “Kayambu Pillai v 
ond’ Horoi, JF ' 5 ‘Lakshmi n 
~ 1$th' August, 1940. °° aoo) ” B. B. No. 27875, of 1939. 


Cowrt-Foes Act (VII of 1870), Art. 1, Sok. II —Dismissal of'paupor appeal 
On default of dispaupered appellant in a 
es for coate—Revteio ac sacle ih Comer yee payable. 


In a, appeal ip. forma powporis -the appellant was degeupered - and 
alee er ae ee E ‘and security. for costa of respon- 
dent. On defailt of payment by the appellant the appeal w dismissed. An 
application for review of the dumminsal order was made with a Court-fee 
of Ra. 2. The Coe fo ean rie fn ohjeen dnt epiaton 


Held, the order of dimmissal ot tho sppeal for nonpayment of Oourt-tec 
consequential to the order of dispaupering as well as for the non- 

of security under O. ‘41, r. ‘10 (2), must be deemed to be an order of dismissal 
for default ahd-therefore'is’ not # decree under B. 2 (2)'of the O. P. Code and 
therefore, # Gourt-fee of Ra:,2 is. the, proper Oourt-fee on a petition'for a 
Teview of that order undemArt.1 (d), feb. IX of the-Oourt-Foos Att 


Whig y 4 


. 18S Jà re F for i Hi t. yO mo A x es 


_ Tk Hovermmont . aed &.-8Rarame Bao): for Government 7 
Eg. pua a TE E rqe TA e ele, 
e-. c ~ 


` 
y 1 X D 4 
Budi, can aidaa Migs Be ee ea ta) Yaa ~ e Em 7 f us 


a 
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Wadeworth, J. - - >. : 2 , fundare Beddtar v. Alagappa Chettiar. 
5rd July, 1940. a ORP. No. 15 of 1939... 
Madras Agriouliwrists. Belief Act (IV of 1938), 8s. 19 and $0—Death of 
fudgmont-debtor gust before expiry of the sixty days timo allowed under B. 20 
for applying for soakag down—Logal represontatwe—if. ontitled to filo a 
Tresh apphcaston for stay wador S. $0—Procedurs... xe ae 
A judgmanj-debtor died on 4th June, 1988, just before the-expiry of 
the sixty days time allowed under S. 20 of “Act IV of 1988 without an-appli- 
cation under. 8, 19. His son was impleaded as legal representative on- 19th 
Octobar, 1938, when he asked for tume to oppose the erecution On 14th 


n 


December, 1988, hə filled a fresh ‘application under R. 20. bre 


liabilities of his father in the litigation, His father had already axhanasted 


KB. : 7 
Patanjak Sastri, J. Meyappa Chettiar v. Ramaswami Chettiar, 
Ldth July, 1940. OR.P. No. 562 of 1937. 


Limitation Aot (IX of 1908), Arts, 61 and 180—Stamps for a ralo sorts 
oate purchased by one of the jomt pwrohasors of property—Swit for contribu- 


to recover any part of the purehasemoney of the stamps. Am. 61 which 
Presupposes the existence of a cause of action whén the payment was made 
cannot be applicable = i 

48 BLL.J. 271, applied. 

The proper article applicable is 120 and the sult is in tima. 

F. Romaswawmi diyar for Petitioner, oe 

A. 0. Sampath Aiyonger for Respondent, o AE 


EB, i 
Wadsworth, J. Venkataswami Nayakkan v. Ramaswami Nayakkan. 
S6tA July, 1940. AAAO. No. 210 of 1938. 


Hxzsowtion—Eacouting Cowt—If con question validity of deoreo—Insol- 
toncy of one of the defendants and failure to obtain leave to sio from 
Insolvonoy Cowrt—If grownd for questioniag vakdkty of decree in eacowtion 
LTOoCding 


8. 


to allow a Judgment-debtor to raise such a plea where the decree has remained 
unquestioned since it was passed in 1917 till the exgoution in: 1936. - 


Teo mabe represented.” ; 
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Patonjals Sastry, J. - -Nirogi Venkutasubde Rao v. Special Officer, Peddapur 
6th July, 1940. a Municipality. 
O.BP, No. 829 of 1937. 

_ Indian Contract Aot (IX of 1578), 8. 66—Chairman of Mumotpality 
authored io undertake a jowrnoy to Madras to make ooriaen representations 
to the Local Governmont—Sanciion and payment of oapenges by Cownoil to 
Chawman—Sanctrion of Local Government not obtamed as required by E. 53, 
District Munwipalites Act—Spodial officer takmg the place of superseded 
municipality +f ontvled to claws refund on the ground that contract 18 invald 
or discovered to be tmvaHd. ' : : 

A chairman of a Municipality was authorised by the council to under- 
take a journey to Madras to make cartain representations to the Local Govern- 
ment, Tho travelling expenses were sanctioned and paid. But the sanction 
of Local Government required by r. 58, District Municipalities Ast, was not 
obtained.. The Speciel Ofcar of the Municrpelity after the superseasion of 
the Municipality sued for return of the money under S. 65, Contract Act. 

Hold, 8, 65, Contrast Act, did not apply to the case as there is no question 
of any invalid contract or consract discoyered to be vord. The expenses paid 
are not Lable to be refunded. 

P. V. Bajyanannor and K. Subba Bao for Petitioner. 

K. V. Gopalaswomi for Respondent. 

KS, 

King, d. Rasappea Pillai v. Palaniandi Pillai and others. 
30th July, 1940. i A~#AA.O. No. 173 of 1938. 

Hadras Agriowtturists Relief Aot (IV of 1988), 8. 8—Apphoabtty—Ordor 
setting ando sale on depos of neocssary amount wader Civ Procedure Code 
(F of 1908), O. 81, r. 89-—Swit wlivmately dismissod—Amount payable by 
way of restiiwtion—lf debt within moanmg of Madras Act IV of 1938, 8. 8. 

The liability to restore with interest the money deposited by & party under 
O. 21, r. 89, O.P.0., for setting aside a sale after the decree has been reversed 
is a “debt” within the meaning of Act IV of 1988 and the provimons of 8. 8 
gf the Act are applicable. 

T. E. Bundararaman for Appellant. 

B. Sitarama Bao (Governmont Pleador) for Beæpondents. 

KS. 





Vonhataramana Rao, J. Muddals Rajappala Naidu v. Bala- 
and August, 1940. ~ surya Prasada Reo. 
~~ “B.A. No. 685 of 1937. 

Madras Estates Land Aœ (I of 1908), Ss. 87 and £3—Pwrohase 
bw landlord—Effocot on old patta—Catoulation of ront—Prinociples. 

Onco there has bean a purchase by the landlord in court auction the old 
patta ceases to be in force and can no longer be the basis of calculation of 
rent. Tho Court before determining what is fair and equitable rent will have 
to determıne what the commutation rate is. If it is not possible to ascertain 
“he commutation rate then the Court can fix'a fair and equitable rent. 

B. Jagannadha Das for Appellant. 

HM. 8. Ramachandra Rao and D. E. Krishna Eao for Respondent. 


K.8. P 
b. —___- ; 
Wadsworth and ` l Rayan Duraiswami Iyengar v. 
Patanjali Sastri, JJ. à Raghavachariar. 
19th August, 1940. OBRP. No. 1607 of 1938. 


Mudtas Agriultwrists Rokof Aot (IV of 1938), 8. 8 (4)—*Open paymonts 
made before 1—10—1937—If oan be appropriated towards, interest by oro- 
° ditor after the debtor has sought relis? undor the Act. ° 


i a 


b 15 

--- “Towards a debt due on a promissory note dated 20—4—-1985 which itself 
was in renswal of an earlier promissory note dated 19—4—1926 for Rs. 1,000, 
the debtor made-a payment of Ra.:1,000- on 2—8—1987 and endorsed the 
. payment “towards this pronote”. 

Held, the creditor should not -be entitled after the debtor has sought 
relief under At IV of 1988 to treat the payment as having been theoreti- 
cally appropriated tuwards interest when in fact it was not appropriated 
at-all and the interest -outstanding on 1—10—1987 will be wiped out under 
B. 8 (i) and the whole debt ds discharged. 

(1940) 1 M.LJ. 8$5 (P.0.), relied on. 

Dension of Horwijl, J., mm (1940) 1 MLJ. 295, overruled. 

R. Krishna Ayyar for Petitioner. | ` 

M. 8. Vonkatoromg Ayyar dor: Repost 


~ tet e p s 


Wadsworth: and - . .. Bubbarama Iyer -v.. Vankatachalapethi 
Patanjak Sartri, JJ. . - ° Iyer and others. - 
L9th August, 1940. O.B.P. No. 513 of 1989. 


Madras Agrtouliurists Relief Act S of 1938), 8. 3 (w) (a)—Sim- 
ple mortgagee of agnowlural land—If an ‘ 

ae mite eriadese ea paren: having @ ieclbabls Catered in: iend and 
s0 an “agriculturist” within the meaning of the Act. 

O. V. Balwswamy for Petitioner. 

K. VydManathen for Respondents. 





K.S. i 
Wadsworth and Periagami Chettiar and another v. 
Patanjali Sastri, JJ. o -B. A, Ramaswamy Gounder. 
19th August, 1940. . O.B.P. No. 653 of 1939. 


Madras Agrioulturists Relisf Aot (IV of 1938), Ss. 3 (# (a), 7 and 
19—Srmple mortgagee—If “agriculiurwi"—Pwisno mortgages—If a debtor 
ontitléd to have dobt scaled down—Deorec on appegi—Jurvwedsation of trial 
Court to soale down undor 8. 19. 

Rena cae Gre eee se T 
ig an agnmeulturist under N, 8 (i) (a). OBP. No. 518 of 1989, followed. 

A puisne mortgagee who was impleaded as a defendant in a suit for 
pale by a prior mortgugee gnd against whom s decree wag passed giving him 
a right of redemption of the prior mortgage is a debtor within the meening of 
8, 7. Decision of Newsam, J., in (1939) 2 MLJ. 225, overruled. 

A trial Court has jurisdiction to scale down a deeree „of the appellate 
Court under 8. 19 of the Act. ; 

K. 8. Sankara Iyer for Peotttioners. 

K. Bhashyam Iyengar and T. B: Sriedvasan for Respondent. 

K.8. i 


—— - @ 


Wadsworth ond a Narayanaswami Reddi v. Veeraswami 
Patanjak Sastri, JJ. ` Reddi and another. 
0th August, 1940. e OBRP. No. 1634 of 1938, 


Madras Agriculturists Relief Act (IF of 1938), 8. 3 (° Proviso (D)— 
Owner of shares in more than one ostato paying only im the aggregate more 
than Bs. 500 as peshkash—If inoludodein Proviso (D) to 8. 3 (#). 

S. B (#) Proviso (D) of Act IV of 1988 ĉovers the case of a landholder 
having shares or portions in respect of more than one estate afd Paying more 
than Be. NHO as peshkash in the aggregate ‘and such a persofti shall not be 
deemed to be an “agriculturist” under the Act. 


16 


K- Bhashyom Iyongor and B, Viewonaths Iyer for T. E. Sriwicasan for 
Petitioner, 5 
T. M. Erishmancami Iyer anā 4. Brirangaohariar, tor Respondents, 

K8. 


moa 


Wadsworth and . Ansntaramakrishns Iy® v. Sundaram 
Patanjah Sastri, JJ. ° 7 ' Iye. iA 
Oih August, 1940. OBP. No. 711 of 1938. 


Madras Agrioullwrists Rokof Aot (IV ‘of 1938), 8. 8 (1}—Appropristion 
of payments towards satorest and costs: made Verore U R oon 
be reopened wnder-8. 8 (1). 

Appropriations towards interest and costs -made bafore 1—10— 1987- can- 
not be reopened and readjusted under 8. 8 (1) of Madras Act IV of 1988. 
Appropriations made after 1—10—1987 will be available for readjustment 
towards the principal first under A. 8 (1). 

E. Ramasubbu for K. Venkatesworan for Petitioner. 

a ae 2 we. a? 4 T 

- KB. - ~ ; : 


Wadeworth and Periasamj Pillai v.- Sivathia Pillai 
-Patanjali Sastri, Jd: f - O.E.P. No. 1482 of 1938. 
80ih August, 1940. j 

Madras Agriowiwrists Echof Act (IV of 1988), 8. 3 (W), Proviso— 
Burden of proof as to whether a pérson comes wador the oxocption in the 
Promso to 8. 3 (i). 

The initial burden is on the petitioner (the debtor) to prove that he is an 
agriculturist, Then the burden shifts on the respondent to prove that the 
debtor falls under any of the Provisos to 8. B (i). Again the burden shifts 
aes ee E re ee 
or the lıke, A 

A, Sundaram Ayyor tor Petitioner. 


K.S, 
Wadsworth and ` s i Itikala Suryanarayanamurty “y. 
Patanjali Sastri, JJ Reddi Viramma. 
£0th August, 1940. O.EP. No. 1602 of 1938. 


Madras Agrioulturists Retief -Aot (IV of 1938), 8s. 8 (D) and-19— 
Paymonts after 1—10—1937 towards doores on debt imowred before 
1—L0—19$8£ appropriated towards imtorest and costs—If to be reopened and 
readjusted wnder 3. 8 (1)—BReappropriation if epee E RIRO ce, 
S. 8 (4). 

Payments were made and appropriated afier 1—10—1987 towards costs 
and mterest on a decree on a debt anterior to 1—10—1982. It was contended 
that, the reopening of the appropriations and then reappropriation according 
ee ee ee cee) 
and therefore not permissible, 

, Held, the appropriations made „after 1—10—1987 towards interest dua 
before that date, can be reopened and readjusted first towards the costs then 
mupereat Cues try a eg end next towards the principal, and that the 
word “refund” in S. 8 (4) means only repayments in eash and that it is 
no bar to readjustment of the debt according to S. 8 (1) of the Act, - 

K. Bimasankaram for Petitioner. 

Ch. Raghava Rao for Respondent. 

“KS, f p 
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Wadsworth, J. . > - Chandrasekhara -Ayyar v. Official Receiver, 
£5rd July, 1940. West Tanjore. f 
O.BRP. No. 1257 of 1899. — 

Madras Agriowlturists Rekef Act (IF of 1938), S. 3—“Jodi kaitwbadi 
poruppy or the Kko—If include payments for “kavaP’, “rogd-cess” ond 
° Usnater-cese’”’. A j - =m - 2 a i i ; 

The petitioner admitted possession of eight villages in respect of which 
he pays as jodi Ba. 64-0 only, though he pays approximately Ra 72,889 and 
Re, 244 respectivaly for knval fees, road-cess and water charges. In an 
application for scaling down a.debt by the pétitioner.elaiming to be an agricul- 
turisty i 

Held, in “jodi, kattäbadi and-poruppu or the Hke” the words or the kke 
must be taken to denote any other payment in the nature of quit rent on 
an inam, whatever be the names by which they are denoted and does not 
inelude charges for police (kaval), for roads,. for water and similar dues 
levied for services rendered by the state or by a local authority. The 
petitioner is therefore an agriculturist. : 

8. Panchapagesa Sastri with T. K. Swadararoman for Petitioner. 

K. 8. Desiken for Respondent. 





K8. 
Patonjati Sastri, J. Karnam yama Rao v. Hanumantha Rao, 
S6th July, 1940. i - minor guardian. 


O.E.P. No. 1256 of 1930. 


Where parties enter into a compromise agreeing thet a certain sum 
should be payable in full satisfaction ‘of the suit claim and costs without 
allocating any part of that sum specifically to the costs of the suit, the 
provisions ‘of Ss. 11 and 19 cannot be invoked by the creditor. The Court 
has no power in a case of that kind to reopen the compromise, tax the costs 
that would have been awarded if the suit had succeeded. after contest and 
direct its payment, when the judgment-debtor epplies for scaling down a 
deeree under 8, 19 of the Act, : 

K. S. Jayaram for Petitioner. : 

A. C. Sampath Ayyangar for “Responden 





The Chief Justios aad ` . Ebrahim eit v. Mettupalam Narayani 
Horwtl, J. - > Bank, L4d., and others. f 
26th July, 1940. 0.5.4. No. 17 of 1999. - 


Powors—Consiruciion—dAgent of poithoning oredtior with authority “to 
attend to all the affairs and cowrt procesdings”—If oonfers power to present 
a potttion in tasoivonocy—Presidency Towns Insolvency Act, 8. 9 (6¢)—Kariler 
attachmonts continuing for more than throe woske—Lator similar aot of 
tnsoloonoy—tlIf oan be relied on for adjudication. : e 

The secretary of a banking company was authorized to attend. to al 
the affairs of the Bank including court proceedings relating to the Bank. 
It was contended that the secretary had noeauthority to act in insolvency on 
behalf of the Bank. ` ms: . ° 


a ú =a 


of tho Bank. e 

. Held, further, that a debtor can commit more than one act of hfsolvency 

and even wherp there is an act of msolvensy committed as the result -of a 

previqns ettashment for more than three weeks there could be a second ect d? 
NUR G 


+ 
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insolvency of the same nature which ean be relied on for adjudicating a 
debtor. 


T. V. Srinivasan for Appellant. 


E. E. Krishnan, M. 3. Vonkatarama Aiyar, M. Krishna Bharathi, B, 
Karunakaran and U. Lakskmannaa for Respondeanta, 


KBR, — ? 
Emg, J. Mahammad Ibrahim v. Pili Vireswamı. 
Sixt July, 1940. O.RP. No. 885 of 1937. 


Madras Village Cowts Act (I of 1889), 8. 73—-Deores of village cowrt on 
claim which on the face of R was fwo yoors old and barred—if oan be set 
arido by the District Munsif as wjust wider S. 73. 

A decree was passed by the Village Oourt on a claim which was prima 
facie five years old and barred by limitation, The defendant remained 
co parte and succeeded only by applying himself under B. 78 of the Village 
Courts Act to the District Munsif and proving before him what he ought to 
have proved before the Village Oourt itself. 

Hold, a decree passed upon the uncontradicted assertions of the plaintiff 
cannot be called unjust but a decree passed in clear deflance of the provi- 
sions of the Iamitation Act is unjust within the meaning of B. 78 of the 
Act and must be set aside, O.R.P. No. 64 of 1036, distinguished. 


C. H. Kervila for Petitioner. ps ` 
Respondent not represented. 


K.B. — 
Wadsworth, J. Kearnam Subramanya Rau v. Pula Rami 
fad August, 1940. Reddi 


, O.BR.P. No. 1252 of 10939. 

Practiwo—Res judicata—Findiag on am sue by tho premding judgo— 
Lf oom be altered or reoptned and decided by his swcocssor. 

When an issue has been made the subject of a final order by & court, 
that order cannot be ignored by a succeeding judge nor has the court juris- 
distion to alter its own decision except on grounds which would justify a 
review, ; 

P. O. Parthasarathy Ayyongar for Petitioner. 

P. Chandra Reddy for Respondent. 





KB. 
Wadsworth, J. Gudipati Brahmanandam v. Gudipati Sarves- 
Sth August, 1940. ware Row and others. 


OBP. No. 1543 of 1987. 
` CiwH Rules of Practice, r. 183—Sale of attached ‘debt contrary to 
the rwlo—Hffoct on validity of sale. i 
There is nothing in r. 188 of the Otvil Rules of Practice which would 
justify the conclusion that a sale of a debt which was attached in execu- 
tion is vod, merely because the court would have been better advised to 
have realised it by the appointment of a recalver having regard to the terms 
of r. 188. It can be set aside only by an application and Art. 166 of the 
Limitation Act will apply. 
P. Satyanarayana Rao for Petitioner. 





EK. Venkaterama Raju for Réspondenta. 
K8. ° 
Wadsworth, J. *  Ohintakrindi Kanakayya v. Thoraga Vasudeva 
idth August, 1940. ” Rao. 
$ O.R.P. No. 880 of 1940. 


Oivi? Procedwre Codo (V of 1908), O. 40, r. 3—Appoinimoni of re- 
ceiwer with consent of parties on oorioin conditions —d ugisdiotion of 
to impose further oondHjons. ® 


> 
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The consent of parties to the appointment of a reealver on certein 
conditions does not bind the Court to impose no further oanditions, The 
Court has a jurisdiction whether there be a consent or not, to give its te- 
ceiver directions contemplated in O. 48, r. 8 of the O P. Coda And 
even if the Oourt’s order imposing conditions more onerous than those to 
which ' the le Jo aimee a mg gg gran yea could not 
be deemed to without jurisdiction so as to justify interference in 
revision. $ 

P. Somasundaram for- Petitioner. ° 

K. Krishnamoorthi for Respondent. ' 

K8. ° 
Wadsworth ond Patonjak Neelappa Reddi v. Sollamuthu Odayar. 

Sastri, JJ. OB.P. No. 113 of 1939. 

Sist August, 1940. t ` 

Madras Agricultwrists Bokof Act (IV of 1938), 8. 8, Ee planation— 
Scope. : 

A pronote executed by A was discharged by a pronote executed by B 
to the same creditor. It was contended that this was a renewal of the debt 
due to the sams creditor within the meaning of the explanation to B. 8. 

` Held, the explanation to 8. 8 does not cover a case of this kind. 

68 L.T. 29 and decision of Bomayya, J., in (1989) 2 M-LJ. 809, followed. 

K. Aravomuda Asyttugar for Petitioner. 

Y. Vonkatasubramoanyam for Respondent. 


1 





KS, EEEE: 
Wadsworth aad Patanjal Ediga Seahamma v. Venkataramana Rao. 
Sastri, JJ. O.B.P. No. 223 of 1930. 


Sist August, 1940. 

Madras <Agricutivrists Relisf Act (IV of 1938), 8S. 8, Eepimaiion— 
Purchaser of morigaged property ortowting fresh mortgage to the mortgagee 
on date of pwrekase tiself—If same debtor. 

A purchased a mortgaged property and et the same time executed a 
mortgage in favour of the original mortgagee. It was contended that this 
mortgage was in renewal of a preexisting liability. 

Held, following O.R.P. No. 118 of 1989 thet the debtor was not the 
fame and the debt was not in “renewal or inclusion of the earllar mortgage 
debt”. 

(1989) 1 MILJ. 609, approved. (1988) 2 WLL.J. 1068, referred to. 

8. 8. Bharadwaj for Petitioner. ) 

J. V. Srinivasa Rao for Respondent. 





K.B. ‘ 
Wadsworth and Patanjali Periakaruppan Chettiar v. Marappa Gonn-. 
Sastri, JJ. dan and others. 
Stnd August, 1940. O.BR.P. No. 946 of 1939. 


Madras Agrioullwrists Retief Act (IV of 1988), 8. 8 (1)}—Paymonts 
appropriated by oredttor towards imtorest.in his platait fled beforo 
1—10—1987—If com be reopened. 

In his plaint fled before 1—-10—1937 the plaintiff appropriated pay- 
ments by his debtor, towards interest. . ° 


Held, these appropriations cannot be ignored for the purpose of 8. 8 (1) 
of the Act, and sealing down must be qn the basis of the amount elaimed 
in the plaint as principal. š i 

M. Krishna Bharathi for Petitioner. i es 

Respondents not represented. 

KB. — = 


- @ 
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Wadsworth and Patanjalk Mullapudi Perraju-v. Pabbisetti Rama 
Sartri, Jd. OEP. No. 882 of 1939. l 
Lind August, 1940. 

Madras Agriowlturists Relief Act (IV of 1988), 8s. 8, 18 and 19— 
Paymont . before déores of amownt sufficient to discharge debt as scaled 
down —Rffeot—If oan be appropriated towards cost. ° 

Interest outstanding on 1—10.—-1987 is cancelled and there is due on 
that day only the principal subject to interest at 64 per cent, having regard 
to 8. 12, Where a payment suffidient to discharge this scaled down debt 
is made on 4—8—1988 before the deeree, the debt is discharged and the 
payment eannot be appropriated towards costs under proviso to S. 19 as it 
is not a payment in respect of the decree, The éreditor is entitled to a 
decree for costs only, with interest thereon at 6 per cent, per annum. 
<. C. V. Dikshtiulw for Petitioner. : 

K. Umaomahemparam for Respondent, 





K8. . 
Tho Chief Justice and Bhide v. Travancore National and Quilon 
Horwtt, J. Bank, Ltd., by its Liquidatore. 
Sind August, 1940. O.B.A. No. 46 of 1939. 


Compass Act (VII of 1913 § 1936), S. £30-A—Application for réscission 
of oontraat on the windmg up of company —M aimiatnalllity. 

The appellant had entered into a contract with the bank for financing 
some eontract work. After suspension of payment by the bank amounts 
under the contract, were not advanced 


Held, (reversing the decision of Venkataramana Eso, J., 
the appellant to file a regular suit), that an application under S. 230-A of 
the Oompanies Act for rescinding the contract and other reliefs, would He 
to the Oourt which wound up the company and no suit ean be filed. 

B. Krishnaswams Iyengar, C. R. Pattobh Ramon and C. V. Nélakentan 
for Appellant, 

O. Krishnaswamsi Aiyor for Messrs. King and Partridge for the Liqui- 
dators, À 


KA, ` Eaa oe aaa 
Wadsworth and Patanjali Ohithapragada Veeraraju v. Ohithapragada , 
Samiri, Jd. Buehiraju. ~- l 
Sind August, 1940. OBP. No. 603 of 1958. 


Madras Agrioultwrists Relief Aot (IV of 1938), 8s. 9 and 18—Appropria- 
tions towards principal or interest in 1985 and 1984 ndor a debt doorecd 
in 1936—If oam be reopened and reappropriated wader the Aot. 


A decree was passed on 26—0—19386 on a mortgage debt of 1920 (which 
itself was in consolidation of previous debts on promissory notes) for whish 
payments towards “principal and interest” had been made in 1928 and 1924. 
In an application to scale down the decree, 


Held, there was apparently no specific appropriation and the desree has - 
to we sealed down on the basis of the original amounts advanced on the earliest 


promissory notes, Payments actually appropriated before 1—10—1987 ean- 
not be reopened, But payment not specifically appropriated will be 
in calculating the amount of interest outstanding on 1—10—1987 whieh will 
be treated asedjscharged and the balance of the debt wHl bear interest from 
1—10—1987 acsording to 8. 12, vis., at 5 per cent. per annum up to 22—-8—1988 
and thereafter at the decree rate of 6 per cent. per annum. 

H. Appa Rao for Petitigner. 


K. Viyana and E. Bhémasonkoram for Respondent. 
KA, © 
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Wadsworth and Doraikkannu Odayan v. Vecrasami Padayachi. 
Patanjali Sastrs, JJ, OB.P. No. 002 of 1999. 
88nd August, 1940. 


deeree, . 

Hold, when a member of a joint family executes a fresh document 
for a pre-existing Hability binding on the family, but incurred on its behalf 
by another member such previous debt can be regarded as renewed or 
included in a fresh document within the meaning of the explanation to 


the joint family. . 
The liability to the plaintiff which the applicant seeks to seale down is 
not a labihty in respect of which a charge is provided under 8. 65. (4) 
of the Transfer of Property Act. 
4. Srirangachariar for Petitioner. i 
5. Swaminatha Ayyar for M. 8. Vonkatarama Ayyar for Respondent. 
K.B, s, 


Aug, J. Kesavan Chettiar v. Pakshi Ramasemi Chet- 
26ih August, 1940. é tuar and others, 


O.M.8.A. No. 118 of 1939. 

Limitation Aot (IX of 1908), S. £0 (#}—Ezxsoutwn appltoation afier 
three years from Anal deoree for sale on miorigage—Alortgages  wnder 
tsufractwary mortgage continuing to be in POSSCESLON of, some tioms of 
morigaged property oven after decree and reoéwing ronis in liow of intorest 
— Execution opplioation not saved wader S. 80 (£) from bar of tWmila/ion. 

An execution application was filed three years after the final decreo 
for gale on a mortgage. The mortgagee whose mortgage was usufrustunry 
end Who had bean put in possesion of some items of the mortgaged pro. 
perties in lieu of intcrest continued to' recelve rents even after the final 
decree, 

Held, the reeeipt of rents could not come under S. 20 (2) as the rights 
cf the mortgagee were regulated by the decree and not by the mortgago 
and the exeeution petition is not saved from the bar of limitation, ' 


K. Bhashyam Iyengar and T. R. Srimwasan for Appellant, 
E. S. Sankara Ayyor for Respondents. 








K.8. 
Wadsworth and Patanjali S asiri, JJ. A. Raghupathi Iyer v 
26th August, 1940. Knishnachariar and another. 


C.R.P. No. 1077 of 1940, 


Madras Agriculturists Relief Act (IV of 1938), S 8, Explonattion— 
Debt alleged to be in renewal of earlier debt in fovour of another credifor 
benann for plaintif in suit—Evidence as to benami—A denissibility. 

A mortgage deed was executed on 2nd August 1937, the consideration 
being mainly a decree obtamed by the mether of the creditor on a promis- 
sory note dated 17th January, 1932. The debtor claimed thar the mother 
was a benamidar for the creditor and the debt was in renewal of the 
earlier debt in favour of the seme creditor. ~ 

Held, evidence as to benami is not iasible and the payee and decree- 
holder in respect of the earlier promissory note and the plaisti§ in the 
mortgage suit cannot be deemed to be the. same creditor within the 
meaning of $. 8 of the Act, — - _ a ° 

® 
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S. FV. -Vesmgopalachariar and A. C. Sa Chari for Petitioner, © 
Ch. Raghava Rao and FV. S. Rangaswami Ayyangar for Respondents. 


<, ees ad a ae 
Wadsworth and Paponjah Sastri, JJ. Ayipuzha Parvathi Amma v.’ 
28th August, 1940, | Subramaniam Pattar. 


i : C.R.P. Noe 1600 of 1938. ' 

Madras Agriculterists Relief Act (IV of 1938), S. 23—Donee from 
mortgagor of ome of the items of mortgaged property—Sale tm execution 
of mortgage decree of all the tems of mortgaged property m one lot— 
Right of the donee to re-open and scale down debt. 


Out of 8 items mortgaged, the mortgagér gifted away one item to his 
daughter (the petitioner) and sold the other items to a stranger who 
executed a release deed in respect of those items in favour of the daughter 
conceding that they were purchased by him benami for her. The mortgagor 
and his daughter were impleaded in the mortgage suit and a preliminary 
decree was followed by a final decree for sale on 17th August, 1937, and 
in execution of that decree the mortgaged properties were sold in one lot 
on 10th March, 1938. The daughter applied to have the auction sale set 
aside and the decree scaled down under the Act on %h Apr, 1938. 

Held, the daughter was entitled to apply under S. 23 of the Act as a 
subsequent alienee of part of the hypotheca, I.L R. (1939) Mad. 218, Relied 
on. The danghter in the circumstancés is a judgment-debtor as defined in 
S. 2 (10) of the C. P. Code. The daughter having perfected her title by 

the release in her favour is entitled to have the sale of ali the items set 
aside. Even otherwise as the sale was of all the items in one lot, the sale 
of all the items must be set aside and the debt scaled down. 

O. T. G. Nambiar and C. Govindan for Petitioner. 

K. Rutttkrishiua Menon for Respondent. 


K. S. ia as 
Wadsworth ond Patanjali Sastri, JJ. Karuppan Chettiar v. 
28th August, 1940. Appaji Naidu and others. 


C.R.P. No. 1186 of 1940. 

Madras Agricultwrists Relief Act (IV of 1938), S. 8, Explanation— 

` Original debt evidenced by promissory mote of A, along with X ond Y— 

- Renewal by A, along with B and C—If debt in renewal of or inclusion ‘i 
a fresh document m fovour of some creditor—Debt of jom famiuly— 
Pronote of one member—Renewal by mother member—E fect. 

Renewal of a debt or its inclusion in a fresh document must be by the 
same debtor and when a member of a joint Hindu family executes a fresh 
document for a pre-existing liability binding on the family but incurred 
on its behalf by another member, such previous debt can be regarded as 
renewed or included in a fresh document within the meaning of the expla- 
nation to S. 8 of the Act as the debtor in each case is the same person, 
namely, the joint family, vide S. 3 (4) of the Act. 

It is not necessary for the application of explanation to S. & that the 

ies to the earlier and later debts should be absolutely identical There 

y be cases in which a debt due jointly and severally from 4 and B, is 
wocluded in a fresh document executed by A alone or casea in which a 
debt solely due by 4. is included ma fresh document executed by 4 and B. 


the appligant for scaling down is a debtor under both the instruments, 
Even if the later transaction in such cases cannot be said to be a “renewal” 
in the strict sense of the term, it would amount to an inclusion of the pre- 
existing liability of the common “ebtor in the iater document. 
Ape Ca Sampath Ayyangar for Petitioner. 
Respondents not represented. oe 
* KS, — 2 


i 23 


Wadsworth, J. Gnanayutha Nadar v. Ponnuswamy Nadar. 
Sist July, 1940. O.BP. No. 707 of 1939. | 

Madras Agricutturists Relisf Aot (IV of 1988), 8. 19—Court which passed 
the doores having a lower poowslary jurisdiction at the time of appioatton— 
_ Jurisdiction to scale down its deorece, 

Under S. 19 of Madras Act IV of 1988, it is the Court which passed the 
deeree which has jurisdiction to amend.it. This rule applies even if the 
Small Oause Court which passed the deeree has a lower pecuniary jurisdiction 
at the time of the sealing down petition than it had at the time of the 
decree, ‘The jurisdiction is eonferred solely by 8. 19 of the Act which does 
not impose any pecuniary Hmitetions., 

K. 8. Desikaw for Petitioner. 


J. 8. Vodomontkkam for Respondent. 


K.B. SR 
King, J. Bapalal & Co. v. Krishnaswami Iyer. 
aud August, 1940. C.C.C.A. No. 52 of 1939. 


Defamation—Letter to Police Inspector charging crimmal breach of 
trust agotnst plaintif—If absolutely prwileged as sent to protect defendant's 
mnterest. 

The plaintiff took some diamonds on approval in April, 1936. The 
defendant presented an invoice for its cost on 25th May and when by 
September 27th the diamonds had not been paid for, the defendant sent a 
letter to the Inspector of Police and the plaintiff claimed the letter to be 
defamatory as being equivalent to a charge against him of criminal breach 
of trust. Defendant claimed privilege 

Held, a complaint to a police officer from its very nature as a statement 
which the complainant is prepared later, if called upon to do so, to 
substantiate upon oath, id absolutely privileged. Case law discussed. 

V. C. Gopalarainam for Appellant. 

N. Panchapagesa Ayyar for Respondent. 


K. S. —— 
Chif Justice and Horwill, J. Gopalaswami Goundar v. 
Sth August, 1940. Krishnaswami Goundar. 


O.8.A. No. 26 of 1939. 

Companies Act (VII of 1913), S. 235—Officer of compony—If can be 
ordered to deliver books of the company wa his possession to the lquidators. 

Where books of a company, which must have some value are found 
to be in the possession of the manager of the company the Court has power 
to order them to be delivered to the liquidator and it is mot necessary to 
pass an order for payment of a specified amount in default of delivery 
of such property. 

P. N. Swidararajan and D. Noronha for Appellant. 

R. Venkataraman for Respondent. 


K. S. — ° 
Wadsworth, J. Periayana Nadar v. Sivasamy Iyer. 
Sth August, 1940. f C.R. P. No. 1483 of 1939. 


Madras Agriculiwrists Relief Act UV of 1938), Ss. 8 and 9—Liability 
on mortgage as security for futwre instalmenis of chit fend—Liability 
whether wmcurred on date of mortgage or date*of default. 

In respect of a mortgage executed before Ist October, 1932, as 
security for future instalments of a chit fund, by the mort r who had 
taken the amount of the chit in auction, default in payment of instalment 
was committed only after Ist October, 1932. In an application to scale doyn 
the debt, ° 

NRC ye 
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Held, it is a present liability created on the date of the mortgage, even 
ee te ee Sere I ene payment L 2> at 36, 
‘ referred ‘to. 

Teddi Haw to benki dew onder 6-8 

K.-S. Desikan for Petitioner, cs e 

T. S. Vaidyouatha. Ba for Respondent, = 

K-S- S f e. —— = Z `e z 

- Horw, J. - - . Sree ..Rejah Bommadevara Venkatara: 
Sth August, 1940. ` Naidu Bahadur, gog v. Katta 
O.R. Pi. Moa, 1420, ‘ete, of 1938. 

Madras Estates Land Act (I of 1908), 8. #6--Pronotes ascouted by rycts 
to stop tho Ahing of scoond appeals against thom by the Zamindar who was wn- 
successful in both the lower cowmte—If withowt consideration—Whethor wm- 
onforosable by reason of S. 85 of Estates Land Act. 

Byots had enarcached on neighbouring lands of the Zamindar within 12 
years of filing of suits for eviction, The suits were decided in favour of the 
ryots and the -appeals also were dismissed on the ground that the ryots had 
been in long possession and the encroachment was not proved. ‘Before the time 
for filmg a second appeal had elapsed the ryots entered into an agreement 
with the landlord and executed certain promissory notes in favour of the 
Zamindar. In a suit on the pronotes, it was contended that there was no 
consideration and also that payments under it was in the nature of premia 
which could not be demanded of the ryots after they had been admitted into 
possession, as it is forbidden under 8. 25 of the Madras Estates Land Act, 

Hold, the forbearance to file the second appeal was good consideration 
for the sult promissory notes. But 8. 25 of the Estates Land Act has no 
application here at ell es the. amounts which the ryots agreed to pay 
under the promissory notes are not premia at all but amounts payable to the 
landlord by way of settlement of their disputes. ii aca aia 
therefore enforceable, 

P. Somaswndaram for Petitioner, 

Respondent not represented. 

K dJ. ~ Banapmpudi Kothandarama v. Gurrala ' 
18th Awpast, 1940. Venkatareddi ` 
. AAO. No. 306 of 1939. 

Madras Agrioultturists Rekef Act (IF of ee nome eee 
—If includss successive assignees of original oredttor 

Mha cesiswal af w debt to ths aseigues of the orig mial aodhor ii irere 


to the “same” creditor within the meaning of the Fhrplanaton to S. 8 of Madras 
Act IV of 1988 This definition of “creditor” extends not only to a first 


assignee but to any subsequent assignee also. The ultimate assignee has, in 
respect of the debt susceeded to, the legal right of the original creditor in 
exactly the same sense as the first assignee has, 

K.,Kotayys for Appellant. 

P. Satyanarayana Rao for Respondent. g 

K8. ., * — ; 

King, J. nia 8 OKAI Vni a ore 
14th August, 1940. 
° AAO. No. 150 of 1989. 

Oiol Procedure Code (PF of 1908), O. 43, r. 1, ol. (h —Word “mii” if 

inchides “appeals”. 


e In an appeal under O. 48, r. 1, cL (I) against an order of tho lfwer 
Court, refusing to set asido the abatement of an appeal on the death of the 
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eppellant, a preliminary objection was raised that no appeel les under O. 43, 
r. 1, cl. (E) on the ground that the word ‘sult’ in the rule nosemarily must 
exclude the word A 

Held, the word “mit” ineludes ‘appeals’ (vide O, 22, r. 9 as interpreted 
by r. 11). ` 

A.LE. 1929 Cal. 582, not followed. 

View of the Patna High Gourt preferred. [Fide 17 P. B4=ALE, 1988 
P. 125; 1925 P., 182] i `. 

A. 0. Sampath Atyongar for Appalant. 





Ch, Raghava Hao for Respendent. 
KA, 
Kng, J. Srinivasachariar v. Conjeevaram Hodgsonpet 
4th August, 1940. Dharmarakshana Nidhi, Ltd. 


C.R.P. No. 1841 of 1939. 

Madras Agriculiwrists Relief Act (IV of 1938), S. 10 (2) (W) —Apph- 
cability—Liabihty to ‘public company as defined m Compames Aci—Rate of 
wmierest together with default interest exceeding 9 per cnt—Demefits wader 
Act, tf avatlable to debtor. 

In respect of a mortgage Joan to a Nidhi, the interest stipulated was 
634 per cent. payable every month. The bond also provided for default 
interest in case the interest and certain subscriptions to the Nidhi were not 
paid on due dates. In respect of the transaction it was found that towards 
a sum of Rs, 1,500, borrowed in February, 1927, a sum of Ra. 1,306-3:3 had 
been credited as part payment and the balance of Rs. 807-13-2 was sued for on 
closing of accounts in March, 1932. This was due to default interest imposed 
under the contract for default in payment of interest and subscriptions. The 
actual payments worked out at more than 9 per cent. per annum interest 
though the primary rate of interest was only 634 per cent. In an application 
for scaling down, 

Held, as the interest works out at more than 9 per cent. per annum, S. 10 
(2) (iii) of the Act cannot apply. The debtor can claim to have the debt 
scaled down under S. 8 of the Act. When money is borrowed and a larger 
sum is-repaid the excess over principal must be treated as interest 


D. Romasteann Atyongar for Petitioner. 
M. E. Rajagopalachars for Respondent. 





K. 5. 
Wadsworth, J. j Kanveabhiran Pillai v. Govindaswami Pillai, 
16th August, 1940. OBP. No. 003 of 1940. 


Madras Agriottwrists Reke? Aot (IF of 1933), S. 19—Appsal after Act 
came into force détolarmmg a Kabtlty for the first time—Appellate pudgment 
reserving debtor's nghi to apply wider Act when there was no formal applica- 
tion before him—Ef oat on debtor's right to apply wader the Aot—Procedere. 


An appeal was filed after Act IV of 1988 came into foree against a dismissal 
of s suit before the Act came into force But there was no application for 
scaling dowh before the appellate Oourt. But the appellate judgment reserved 
the defendant's right to apply for relief under Act IV of 1988. This reeerva- 
tion waa not included in the appellate deeree, Thereafter the petitioner applied 
to the trial Oourt to wale down the appellate deeree under R. 19 Of the Act. 

Held, a decree passed after the Act came inté fores cannot be sealed down. 
Kotayya v. Punnayyo, (1040) 2 MLS. 208, followed. 

Held, further, when s liability is being decldred in the appellate Court's 
decree for tha first time and a plea is open to the defendant under the Madras 
Act (IV of 1988), there should be a written application raising this plea before 
the’ eupellate Court and on faek applisaiinn’ dua-snpellaes rart odid. athar 


ul f 
26 a 
give its own decision or reserve in its decree the right-to have the matter decided 
by the Court below, But in the absense of reservation in the appellate decree, 
the proper course for the defendant is to have the appellate decree brought 
in accordance. with the Judgment embodying a direction to the trial Court to 
deal with the appheation for relief under Act IV of 19088. po S 

A, F. Viswonatha Sastri and S. Amudackart for Petitlondé. 

K: V. Sriwivasa Aiyor for Respendent, . 

KS, te ——— oe eo 
Pataajak Sastri, J. Kona Tirumala Reddi o: Baliraddigari Anki 
16th August, 1940. Reddit, 

OEP. No. 76 of 1938, . 


Owtl Procédure Codo (F of 1908), O. #t, r. 17 (I) and (4)—Admiasion of 
Cacoution potition—Refoction of petition wader O. $1, r. 17 (1)}—Matorial 
trregulantty. i 

Where an axsention petition had been admitted and the proceedings had 
gone forward far beyond- the admission stage, the exesntlon should be 
‘ordered subject of course to objections Hke limitation res fudioata,- otc., 
to the executability of the decree, But it is a material irregularity to reject 
the petition under O. 21, r. 17 (1). 


P. Ohandra Boddi for Petitioner, 


Kastwri Seshagiri Rao for Respondent. 
Wadsworth and Patanjali Sastri, JJ. Singarachariar vy Pappathi Ammal. 
19th August, 1940. , C.R.P. No. 656 of 1939. 


Madras Agricultwrists Relief Act (IV of 1938), S. 3 (ii) (2)—Vendors 
liwm—If saleable interest in land. 

The holder of a vendor’s lien in agricultural land has a saleable interest 
in land and is qualified to be an agriculturist tunder S. 3 (ii) (a) of Madras 
Act IV of 1938. Decision m CRP. No. 513 of 1939, apphed. ` 

K. S. Denbon and K. Ramon for Petitioner. 

C. S. Rama Rao Sahib and A. Semderam Aiyar for Respondents, 

K. S. a 


Wadsworth and Patanjali Varadarajan Pillai y. Kri 
Sastri, JJ. O.B.P. No. 1088 of 1939. 
Rist August, 1940. 

Madras Agriouttwrists Rotis/ Act (IV of 1938), S. 8, Bepi and 8. 19— 
Mortgage—Promissory note for tatorest acorwed—Deores on the note— A ppli- 
oatton for sealing down of debt—WNote whether a reacwal of debt in favour 
of ‘same orodttors’. l 

A mortgage was executed for about Ba. 10,000.. Some time later but 
before 1—10-—2 a promissory note was executed by the mortgagor in favour 


on the promissory note and in (1989) 1 MLIT. 68 (affirmed in I.P.A 100 of 
1988) the objection of the debtor that the said deeree could not be executed 
against the mortgaged properties under O. 84, r. 14, O.P.0, was overruled, Then 
he applied under 8. 19 for seating down the desree debt, in aceordanes with 
B. 8 of the Act. He contended that as the promimory note was executed in 
_ Tespect of interest due on the mortgage and in favour of the sons of the 

mortgages it,must be deamed to be a renewal of the earlier debt in favour 
of the ‘samé creditor’ within the moaning of the explanation to B. 8 of the 
Act, and hence it must bo detmed to-have been discharged. 


Held, (1) the promissory note was a renewal of the earlier mortgage debt : 


(2) ia regard to decrees based on promimory note, it is not permissfble to 
contend that the deeree-holder is a benamidar for other persons, | 


° (1089) 2 WLL.J. 745, dissented from. a 


l 
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(8) the mortgagee and-the dearee-holdér on the promissary note arg not 
a seamus cer itn the mooning ofthe explain 8.8 of Un Aci 
- (1989) 2 MLJ,\(N.BG) 77, dissented from. 
E. Destkan for Petitioner. 
T, R. Srintoasan for Respondent. 
KO. | 
Wddsworth and Potanjalk Palani Orii v. Muthuswami Gomdan 





Sastri, Jd. ahas Avanashi Goundan. 
' . feih August, 1940. O.BP. Ko. 1723 of 1038. 
Madras d Eshof Act (IV of 1938), 88. 11 ond 19—Deoras for 


costsLiadtisty to be goaid down. 

* <=. There is nothing in the Act which excludes from the sealing down operation 
interest on costa awarded by decrees. The sections dealing with costs are 
Se, ‘t1 -and 19. When there is a decree for costs the same forms part of a 
decree sought to be scaled down under Ñ, 19, and the provisians af the deeree 
Bele ne to aah on neta: aonla: De amenda by Eja epee a eee 
h- Re. 8'and 9. --— 
© 18." Ranashandra Atyar for M. Krishaa Bharathi for Petitioner.. 


A. O. Sampath Ayyangar for Respondent. 





KA. 
Wadsworth ond Patontali Sastri, JJ. Suryanarayana v. Viswanadham. 
26th August, 1940 C.RUP. No, 331 of 1939. 


©: Madras Agrioulturisits Relief Act (IV of 1938), Ss. 8 and 19-—Hinds 
joint family—Promissory note falling to share of one inember—Renewals in 
his favour—Debtor summoning accon books of the jomt fomily and noter 
prior to partition—Whether creditor can refuse to produce. . 

Where a creditor becomes entitled to a promissory note belonging to 2 
jomt Hindu family at a partition with his other coparcetners and fresh 
promissory notes are executed in his own favour by the debtor, he cannot 
content himself with producing the promissory notes executed in his favour 
alone and is bowad to produce, if available, the promissory notes anterior 
to the date of partition as also the account books of the joint family, to enable 
the debtor to establish a ciaim to relief under Madras Agriculturists’ 
Relief Act. C 

W.S.. Kriskhuaswami Naidu for Petitioner. 


K Bhinasonkaram for PRE 


waks 
ie a Poivesniapaen Pulei v. Nagaratnam Pillai 
Sastri, JJ and others. § > 
e 107 88th August, 1940. O.B.P. Wo. 1733 of 1930: 


wt" 3 Madras ‘Agriculturtsts Eolis? Aot (IV of 1983), 88. 8, 8 and 19—Pronote 
of 23-—-1—1984 endorsed td plamtif on #6—1—1953—Liabiltty of the endorser 
vito plaintif -If caw be treated as debt incurred on original promissory soto. 
Ont ‘Ep atit against the endorser of a promissory note of 28rd January, 1024, 
~whirh was-eidorsed to' the plaintif on 209—1—1988, a decree was passed against 
both. r. The endorser applied for sealing dowh. 

Held, the lability of the cndoragr nega a personal Hability the basis of 
which was his endorsement though the quantum ashe io Gin ate 
debt of the pre-existing promissory nòte and-thé debt is oné 
1—10—1982 and must be scaled down under 8.°0 of the Act 


LLR. (1989) Mad. 218, distingaished, ` ; 

F. Ramaswami Ayyor for Petitioner. - t» 

E. F. Synivasa Ayyar for Hespondenta, 

sKB. EED e 
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Wadsworth and Patonjaki Sastri, JJ. l Puranam Yegnanarayana v. 
29th August, 1940, f : Desiboyana Venkatayya. 
Pn gee : CRP. No. 346 of 1939. 


Madras Agriculturists Relief Act (IV of 1938), S. 10 (2) (i)— 
Payment of price and execution of sale deed in favour of B—Apreement. by 
X before registration to have the-land- conveyed by the vendor to Y direct— 
Y paymg cash and executing a promissory note to X—Registered sale executed 
by vendor in favour of Y—Y extcutag a morigage next day ta favour of 
X. to cover the asmount due on the promissory note—Liability sader—Iif 
exchided by S. 10 (2). (i) of Act IV of 1938. . - 


A sale deed in respect of land was executed in favour of X who paid 
the price to the vendor. But before tha registration of the sale deed X 
entered into an agreement to have the land conveyed by the- vendor to Y 
direct. Accordingly Y paid some cash and executed a promissory note to 
X. The sale deed’-in favour of. Y was duly registered and the next day 
Y executed a mortgage in.favour of X ta cover the amount due on the 
promissory note executed the previous day. An application to scale down 
this debt wag resisted on the ground -that this was a liability excluded by 
S. 10 (2) (#) of Act IV of 1938, ; 


Held, X was not the seller of the property for he had no interest which 
he could convey. The title remained with the vendor at the time of the 
transfer to Y and though the vendor was under an obligation to X that 
obligation did not have the effect of vesting any title in the petitioner. X 
camot therefore be regarded as a seller and the amount due from Y will 
not carry any charge such as if provided in S. 55 (4) (b) of the Transfer 
of Property Act: 


59 Mad. H0°(P.C.) and 50 Mad. 193 distinguished. 


The liability therefore is not excluded from the scaling down provisions 
by the operation of S. 10 (2) (#) of Act IV of 1938. 


V. S. Narasimhachor for Petitioner. 
P. Satyonarayona Rao for Respondent. 


w 





K, S. 
Wadsworth and Potanjak Bevagan Chettiar v. Ranganatham 
Sasin, JJ. Mudaltar, 
30th August, 1940. OB.P. No. 1756 of 1939. 


down wader S. 8 (S)—From what date to carry 


A debt was contracted on 14th September, 1982 and the desree thereon. was 
passed on 21—-123—1936. It was sealed down to Ra 298-1411 as being the 
amount which was ‘short of twice the amount of the principal . 

Held, reading 8, B'aw a whole, the date mentioned in sub-8. (1) is the date up 
tg which sil debts falling under that «estion have to be sealed down and the 
balance due after scaling down should carry intarest from 1-—10—1987 ,at the 
rate mentioned in S. 18 (hore the.decretal rate of 6 par cent. per annum). ` - 
_. T. 8. Veldyenctha Ayyor fox Potitioner. Ss ae 
: V. 8. Bangackeri for Respondent,’ Ka 


ry 
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Madras Agricultwrists Retief Aot (IV of 1938), 88. 8 ond 14—Debt soated 
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Wadsworth, J. Veeramuthu Padayachi v. Sivasankara Mudaliar 
Ist August, 1940. and others. 
C.R.P. No. 1104 of 1939. 
: Madras Agriculiwrists’ Relief Act (IV of 1938), Ss. 19 and 20—S tay 
of execution for two months—If extends 60 days period within which 
pehtion wader S. 19 may be fled—Order. if revisable. 

The error of the District Munsif in disposing of the stay application 
under S. 20 by noting that execution #3 stayed for two months will not 
extend the period from 60 days to two months, within which an application 
under S. 19 may be filed. Sych error though a ground for review is not 
a ground for revision. ° 

K. S. Desikon for Petitioner. 

- K. Norasimka Aiyangor and G. N. Chars for Respondents. 

K. S. eee 

Patanjali Sastri, J. Sankaranarayana Iyer v. Paramasivam Pillai. 
Ist August, 1940. C.R.P. No. 710 of 1937. 

Civil Procedure Code (V of 1908), S. 55 (4)—Security bond wad ¢r— 
Surety—If entitled -to be released from his bond at his pleasure. 

A security bond, m conformity with S. 55 (4) of the Code, provided 
that the security deposited by the surety should be realised if thd judgment- 
‘debtor did not apply fo be declared an insolvent within one month or did 
not appear when called upon to do so in the proceedings on such application 
or in execution of the decree. After the judgment-debtor applied to be, and 
was adjudged an msolvent and when those proceedings were still pending, 
the surety applied to be discharged offering to produce the judgment-debtor, 
ag he did not like to continue as surety any longer. 

Held, a person who becomes a surety under S. 55 (4), C. P. Code, cannot 
claim to be released from his obligation at his pleasure. 

28 Mad. 161 applied; 1934 Lah. %2 dissented from; 1935 Mad, 543 
referred. 

R. Ramamurtht Ayar for Petitioner. 

Respondent not represented. 


K. S. —— 
Burn ond Mockett, JJ. Sutapilli Venkataswami v. 
7th August, 1940. Sutapili Ramamurthi 


Cwil Procedure Code (V of 1908), S. 39 and O. 21, r. 5—Cosrt to 
which decree is tronsferred for erecution—Absence of application by decree- 
holders to Court, which passed decree and absence of certificate of portial 
execution or non-execution—Jerisdiction of tronsferde Court to execute. 

In 1922 the territorial jurisdiction over the properties agaist which 
execution was sought was transferred to the District Court, Vizagapatam. 
In 1935 or 1936, the jurisdiction was again transferred from District Court, 
Vizagapatam, to Sub-Court, Chicacole. In July, 1933, an execution petition 
was filed in the Sub-Court, Vizagapatam, for attachment and sale of pro- 
perties then situate within that Court’s jurisdiction. There was however no 
application for transfer of decree to the pro Court for execution. In 
1935, the decree-holder filed an original petition to the Digtrict Court, 
Vizagapatam requesting the District Judge to withdraw the execution petition 
of 1933 to the file of the District Court, which ‘at that time had jurisdiction 
over the properties, But before the District Judge passed orders he ceased 
to have jurisdiction and so the application was dismissed by the District 
Judge. On 20th July, 1936, the Sub-Judge, Viragapatam, swo motu, ordered 
the records tm the Execution Petition to be sent to Sub-Court, Chicacole, 
for @&xecution. At Chicacole the Execution Petition was given a new number. 


NRC 
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The. judgment-debtors took objection to the jurisdiction of the. Court to 
-proceed with the execution. ha 

Held; where a decree-is -sent swo moiw by the Court which passed the 
decrees to another Court ‘for execution (the other Court not being a 
subordinate Court) the transferee Court has no jurisdicyon to execute 
the decree in the absence of an application from decree-holders for such 
transfer and in the absence of certificate of partial execution or non-execution 
from the Court which passed the decree. _ a: o 

Rastwi Seshagiri Rao for Appellant. - ; 

V. Govindarajachari for Resppndent. . , - 

K-S, — . 


The Chief Justice and Horwill, J. Pachiammal v, The Hindustan 
16th Angust, 1940: ~. Co-operative Insurance Soctety, Ltd. 


O.S.A. No. 12 of 1959. 

. . Letters Patent, Ch 12—Life Insurance Company with ‘Head .Office 
at Calceutia—Branch Office organising business at Madras—Whether the 
company “carries on business” at Madras. 

"A life insurance policy was effected in the, Chingleput District with the 
respondent company who had their Head ‘Office at Calcutta (where alone 
contracts were concluded and payments were directed to be made) and a. 
Branch Office at Madras which had a large establishment and did consider- 
ahie business in canvassing policies of insurance. A ‘suit under a policy of 
Insurance was filed at Madras: ' ` 

' Held (affirming the decision of Mockett, J.), that the’ company could 
not be, held to carry on business at Madras. : 

English and Indian Law reviewed. . l 

|. The -Advocate-General (Sw A. Krishnaswami Aiyor) and K. S. 
Rajagopala Aiyanger for Appellant. ` i 
_ T. R. Venkaioaroma Sasrisr, A. V. Seshayya and S. Ramachondra 
Aiyar for Respondents, f i ‘ 

K. S. uA 2 : 
Patonjals Sastri, J. Venkatachalam Chettiar y. Subramanian 


b 


Chettiar. 
OB.P. No. 77 of 1938. ~ , 
`- Hindu Law—Juntor mombors of family managing business and inowring 
dcbis wider pobor of attornoy—Whon personally labio. 
| -Unless the evidense leads to the inference that a junior member of a 
joint famiy became a partner in the business of his father conducted by him 
under a power of attorney he cannot be made personally liable for debts oon- 
tracted under the power of attorney. - 
(1988) 2 ML-T. 044 and (1940) 1 MI. 469, referred to. 
2 C. Padmanabka Atyengar for Petitioner. i 
N. Viswanatha Aiyar and N. V. Nagaraja Aiyar for Respondent. 
e. ' Homo J. Bappanna Rukminamma v. Maganti Venkata 
O L6th August,” 1940. Remidas. ' pA 


` 


po a O.B.P. No. 1873 of 1938. 

-| Madras Agriowtiwrists Relief Act (IV of 1938), 8. d (¢)—Apploabilsty— 
Registered sositty formed under Sooistics Registration Aot—If corporation an- 
cluded from operation of Act [F of 1988. .' i ; 

A society formed under the Societies Registration Act is à corporation and 

a debt- due to ruch a society cannot be scaled down. ian 

= D. Sttydprakasa Rao for Petitioner. 

fe rah for Respondent. l 4 


M 
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The Chief Justice ond Horwill,J. ` The State“Aided Bank of Travancore, 
20ih August, IAN: Ltd. v. The Indian ‘Bank, Ltd. 
O.S.A. No. 54 of 1938, 


Government promissory notes—Tramsferable by mere endorsement— 
Notes endorsed? to broker—Bona fide holder for value from broker—Rights. 


Brokers used the securities of a conŝtituent -for the purpose of securing 
their overdraft. The Government promissory notes were endorsed in u 
and the respondent Bank advanced moneys on them, 


Held, the brokers were toebe regarded as holders in due course and. the 
ext Bank who tobk them in good faith and for valuable consideratioh 
obtained a valid title though the brokers had no title. A letter accompanying 
the deposit of the notes with the respondents stating that they were “received 
from the chairman of the State need Bank” ag not put the reapoocent 
on enquiry. 
C, Krishaaswomi Atyer instructed by King and Partridge ior Appellants. 
The Advocate-General (Sir A. Krishnaswami Aiyar), S. ie aii 
Sastri and K. R. Krishnaswami for Respondent. 





K. S. | 
© King J. ° Maharaja of Cochin v. Thupran. 
20th August, 1940: A.A.A.O. No. 68 of 1939. 


Res judicata—A pplicability to execution proceedings—Order for sole w 
execution and proclamation—Claimant objecting to sale of item—Fatlure to | 
substontiate at heorimg—Final order for sale—Subsequent ap plication io 
exclude property from sale—Borred by Res judicata. . 


' Sole was ordered and notice of the proclamation of sale was tei 
under O. 21, r. 66 to the respondent (a claimant) who filed objections con- 
tending that the site in question was not included in the boundaries and 
that respondent had to be paid for buildings on the site as improvements. 
As respondent made no attempt to substantiate his contentions the sale was 
ordered to be held on 27th February 1935. There was no sale on that day 
and after a fresh proclamation 5th June was fixed for sale. On Ath June, 
1935, the respondent applied under S. 47, C. P. i for an order excluding 
the property in dispute from the sale. 


‘Held, the application is‘ barred by res judicata. 


V. Radhakrishnayya and K. P. Ramakrishna Ea for r Appellant 
"`B. Poker for Respondent, © 


K. S. a= = 
King, J. l Puligada Venkatasubba Raov.  Yellapragada 
22nd August, 1940. Sivaramayya. 


AAO. No. 90 of 1939. 


Madras Hindu. Religions Endowments Act, S.. 73—"Escepted temple™,- 
Scheme for administration —lurisdtction to frome. | 

S: 73 must be strictly construed. ih spite? E EE T 
section consequent on 57 Mad, 315 and, 57 Mad. 362 enlarging jurisdiction 
it still does not include any suit to settle a scheme The reaSon appears to 
be. obvious, vis., that provision has already been made for the framing of 
‘schemes in the case of excepted a ai by Sa. 62, 63 a Soe the Act, 


e eka 


V. Ramgacheri for Appelllant. . ee ae 
P. Somasyadoram for Respondent. ee a, a L n. i 
K. Se H ' a eee é t p aT aE aif ae Pe 
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Pandrang Row and Abdur Rahman, JJ. Arunagiri Mudali v. 
23rd August, 1940. Radhakrishna Aiyar. 
: App. No. 254 of 1937. 

Sst on mortgage—First morigagee purchasing a part of the hypotheca 
in execution of decree on pute mortgage in his own fawgour—Rights of 
parties. . 

A first mortgagee who had become a purchaser of a part of the 
hypotheca in Court sale in execution of a decree on a puise mortgage in 
his own favour, filed a suit for the full mortgage amount due on his first 
mortgage against the other items of property, The defendants pleaded that 
they were liable to pay only proportionate part of the amount due as the 
properties purchased by the mortgagee would themselves be liable to 
contribute rateably, and claimed that the value of the properties as on the 
date of the mortgage must be taken as the basis for working out the ratio. 
The plaintif contended that in any event the value as on thedate of purchase 
should be taken, as a mortgagee would be entitled to the benefit of the 
subsequent improvements on thd hypotheca which will be an accretion to 
the security. 

Feld, that the accretion only augmented the security and did not affect 
the quantum of the amount claimable by the plaintiff. 

Held, further, that though S. 8 of the Transfer of Property Act did 
not directly apply, as this is not a suit for contribgtion, still the right of 
parties should be adjusted in the light of the principles underlying S. 82. 

43 Mad. 372 (F.B.) followed. 

Held, also, that for the purpose of calculating the proportionate liability 
~ the value of the property as on thd date of mortgage should be taken. 

C. Padmanabha Asyangor for Appellant. 


S. Panchapakesa Sastriar, V. N. Srewoasa Rao and T. E. Ramabhadra- 
charior for Respondent. 


~ ae 


K. S. — 
Patanjali Sastri, J. Subbayya Nadar v. Anjaneyulu. 
With August, 1940. C.R.P. Nos. 861 and 1184 of 1937. 


Civi Procedure Code (V of 1908), O. 44, r. 1—Application for leave 
to appeal in forma pauperis—If can be rejected without hearing the applicant 
or gwing hem an opportunity of being heard. 

An application for leave to appeal in forma pouperis cannot be rejected 
without hearing the applicant or giving him an opportunity of being heard. 
Case-law discussed. 

The reference in O. 44, r. 1, to a ‘perusal’ by the Court of the docu- 
ments specified is not sufficient to justify a departure from the ordinary 
Cur PES Cwriae. 


` K. Ussamahestearai for Petitioner. 
K. Kuppuswomi for Respondent. 





K. S. 
Wadsworth and Patanjali Sastri, JJ. Soolapani Moopil Variar v. 
3rd September, 1940. Vayankara Thekka Vettil Veloor. 


C.R.P. No. 611 of 1939, 

Madrag Agriculturists’ Retief} Act (IV of 1938), S. 3 (#), Proviso D 
and S. 15—Konom—Swit for redemption—Kanom held by tarwad which was 
a jenmi paying more thon® Rs. 500 as lond- revenue af the time of! swit— 
Subsequent parition assigning kamom right to one tavazi which pad less 
then Rs. 500 as land revéme—Swuch tavazhi entitled to benefit of S. 15 of 
Act IV of 1938. 
e After a suit for redemption of a kanom held ‘by a tormad which was a 
jenmi paying more than Rs. 300 as land revenue there was a partitfon by 
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which the kanom was allotted to one tovachi which paid less than Rs. 500 
as land revenue. In an application for scaling down by the tavachs, 


Held, the tavasht was under. a liability to pay the rent such as would 
entitle it to claim the benefits of S 15 of Act IV of 1938 


LL.R. 1939eMad. 218 followed. 
(1940) 2 M.L.J. 451 referred to. , 


On payment of the arrears of rent as,scaled down the tovashi is entitled 
to the benefits under Ss. 22 to 24 of the Malabar Tenancy Act 


P. Govinda Menon for Petitioner. 
A. P. KuttisenkerasMenon for Respondent. 


K. 5. — 
The Chief Justice ond Horwtll, J. Nedungadi Bank, Ltd, Madras 
‘ 3rd Septomber, 1940. . v. Doraikannu Ammal. 


0O.8.A. No. 47 of 1930. 

Sursiy—Mortgago by surety for overdraft owront aooownt of principal— 
If disoharged by carkést payments by principal debtor—Rule in QGlayton’s case 
—Apploabiaty. 

Where on the facts, the mortgage by a surety is a continuing guarantee 
enforceable against the ultimate balance due on an overdraft current account, the 
Tule in Clayton’s case, is not applicable and the mortgage by the surety cannot 
be deemed to have bæn discharged by the earliest payments made by the 
debtor. 

K. Rajah Ayyar, V. O. Vooraraghauachaniar and P. 8. Ramaswams Iyongar 
for Appellants. 

C. Padmanabha Iyongar and T. F. Ramanathan for Respondent. 

EB. 





King, d. ; 
Srd September, 1940. Kuppan Chettiar akas Ranganathan Chettiar. 
0 


Cion Procedwe Code (V of 1908), O. 81, r. 8—Apphomion for ontoring 
satisfaction—If can bo withdrawn by the dsorto-holdor. 


There is nothing in O. 21, r. 2, preventing the Court from allowing a 
decree-holder to withdraw his application for recording satisfaction of the 
decree so long as satisfaction had not been recorded by the Court. 

T. M. Krishnaswomd Atyor and T. 8. Venkatorama Aiyar for Appellant. 
8. Panchapagesa Sastri and P. J. Kuppanna Bao for Respondent. 
KS. —— 
Wadsworth and Patanjali Varadarajaperumel Pillai v. Palanimutho 
Bastri, Jd. Goundan. 
dth Septomber, 1940. O.B.P. Mo. 1678 of 1938 and O.S.A. No. 230 
of 1938. 


Madras Agrioukurists Reef Aot (IV of 1938), 8. 10 (8) (4)—Promissory 
note osoowtod for balance of pwrohase price of land—Indorsee of 
note—. If ecoluded by 8. 10 (£) of tho Act as one for whioh 
a charge is provided by S. 55 (i) (b) of the Tronsfor of Property Act. ° 
In February, 1988, a promissory note was executed for the belance of 
purchase prise of eertain landa. This promissory note was twice renewed and 
the last renewed note of 1982 was assigned in 1986 to the plaintiff by endorse- 
mont. : The plaintiff obtained a deeree on the promissory nota’ ‘In an applica- 
tion for sealing down this debt the question arose whether S. 10 (2) (#) of 
Act IV df 1988 excluded the operation ef the scaling down provisions to the 
liability as one in respect of which a charge was provided under B. 55 (iv) (b) 
of the Transfer of Property Act. eoe 
(Assumiag that 44 Mad. 965 is correst, though there is some conflet of 
authority.) j 


t 
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: Held, that the intention of the Legislature was to specify those classes of 
liabilities in respect of which the sealing down provisions of Ast IV of 1988 
were not to operate and that the exclusion of liabilities bf these categories was 
not to depend on the actual subsistence of the charge but on the question 


im respect of Whee the ch a rae one belonging go that oategary i 
a charge, The 


in respect of which the Transfer of Property Aet provid 
epplicability of B. 10 (2) (W) of Ast IV of’1988 is not affected by ‘the assign- 
ment of this Hability. _ ` i i : 
V. Ganapatki Ayyah for Petitioner. 
S. 8. Ramachandra Ayyar for Respondent. 





KS. ° - 
Wadsworih and Patanjali Sasiri, JJ. Amad Koya v. Appu and 


4th September, 1940. another, 
' C.R.P. No. 1632 of 1938, etc. 


Madras Agricultsrists Relief Act (IV of 1938), S. 15—Arreors of rent 
for faslis prior to 1345 due from~tenoni assigned. by jenmi to third person— 
If com‘be deemed to be discharged by tenant depositing rent for faslis 1346 
and 1347—Malabor Tenancy Act, S. 3 (k) and (1)—Tenme? or Intermediary’ 
—If includes assignee of right to collect rents. ' 

= Under S: 15 of Act FV of 1938 ‘only arrears’ of-rent payable to a jenmi 
or intermediary could be-‘deemed “to be discharged by depositing the rent 
for faslis 1346 and 1347 but-the liability to'an assighee of such arrears of 
rent could not be scaled down. The words ‘jenmi’ and ‘intermediary’ in 
5. 3 (k) and (7) of the’ Malabar Tenancy Act do not include an assignee 
of the right to collect rents though under the corresponding provision .S, 3 
(5) of Madras Estates Land Act. the term ‘Tandholder’ does include a person 
entitled to collect. 22 = : : 

K. Kuthbrishaa Menon for Petitioner. 

K. P. Roman Menon for Respondents. n 


K. 5. 2 a sede ey ——— 
Lakshmana: Rao, J. Armachala Mudaliar and others, Accused. 
4th September, 1940. -' > CrLR.C. No. 85 of 1940 and. ' 


l ; CrLR.P. No. 82 of 1940: 
Indian Police Act (V of 1861), Ss. 30, CI. (2) and 32—Licence for 
taking procession—Violation of conditiom—Persons other ihon ‘licensee, if 
guilty wider S+ 32. 2 ct, . he oR 
A. licence under S. 30, Cl. (2) of the Indian Police Act for taking a 
procession contained a condition that music of all description should be 
stopped, within a distance of 50 yards on either side of: any mosque. The 
condition was viqlated by; the licensee and ‘others who. were ‘not, licensees, 
Heid, al! the persons who violated the’ condition are guilty under S. 32 
of the Indian Police Act, especially as they were awrere of the conditions 
of the licence.’ The’ person violating’ the condition: need not be- the licensee. 
ae Cay Jayorama Iyer and G.‘ Gopalaswami for Petitioners, a 
o The Public Prosecutor (V. L. Ethiraj) for the Crown, ` 


Lakshmana Rao, J. .. K Sannayya, Accused. ..- 
4th September, 1940. ra) - ,CrLR.C, No, 551 of 1940, and 
woe ‘ CrLR.P. No..524 of 1940. 


> Government of- India Act,- 1935, S: 270' €(1)—Postman chorged with 
‘offence-wder: Ss. 409; 467 ond 471-sIndian Penal Code, for mésappropriating 


‘amount of money: order ewtrusted to himi by forging thumb impression of- 


poyee—PBstinon—If person employed in commection with the affaws of the 
-Government ‘of. India—Conseni of ‘Governor-General for erosecuhion— 
Necessity. p ° 
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A postman misappropriated the amount of a money order entrusted: to 
him by forging the thumb. impression of the payee. He was charged with 
offences under Indian Penal Code, Ss. 409, 467 and 4/1. 

Held, the forged document was used in the execution of the duty of 
‘the postman, a person employed in connection with the affairs of the Gov- 
ernment of India. The consent of the Governor-General is therefore neces- 
sary for the prosecution for the offence under S. 471, Indian Penal Code, but 
there is no bar to the trial of the offenee under Ss. 409 and 467, Indian 
Penal Code. 


K. S. Jayerama Atyar and K. Gopalaswami for Petitioner. 
The Public Proseouttr (V. L. Etheraj) for the Crown. 


e KS. | 


Wadsworth ond Patanjali Sastri, JJ. Lakshmana Iyer v. 
10th September, 1940. Ramaswami Naicken (minor). 
C.R.P. No. 1194 of 1939. 

Madras Agriculturists Relief Act (IV of 1938), S. 10 (2) (#)— 
Mortgage to vendee for purchase price—Other property along with property 
purchased snortgaged—If contract to contrary escluding change under 
Transfer of Property Act, S. 55 (w) (b)—Debt not hable ta be scaled down. 

Property was sold to the second defendant and the father of the other 
defendants, the vendee ‘executing a mortgage for the full amount of the 
sale price and giving as security not only the property sold but also some 
other property. It was provided that the principal was payable after five 
years but should carry interest from date of the bond. In an application 
to scale down the debt, 

Held,‘ the terms of the mortgage do not ‘constitute a contract to the 
contrary so as to exclude the statutory charge under S. 55 (iv) (b) of the 
Transfer of Property Act, and by reason of S. 10 (2) (ii) of Act IV of 
1938, the debt is excluded from the scaling down provisions, 

31 Cal. 57, followed. 

35 M.L.J. 304, referred to. 

A. C. Sampath Atyongar for Petitioner. 

N. Somasundaram for Respondent. 





K. S. ; — 
The Chief Justice ond Horwill, J. The Official Assignee, Madras 
10th September, 1940. v. Hukumchand Khimsura. 


O.S.A. No. 13 of 1940. 
_ Pledge—Deposit of inswrance policies accompamed by a letter seting 
out the policies as articles pledged—If creates.a valid lim in fovour of 
creditor. i 


Mere fact of deposit of insurance policies by way of pledge created no 
lien in favour of the creditor. A letter which set out the policies as articles 
pledged was merely evidence of the deposit and did not amount to a valig 
assignment of the policies: and conferred no rights on the creditor. 

' K. V. Ramachandra Atyor and S. Tyagaraja Atyar for Appellant. 
ee Seshayya for Respondent. z l 

K S. paS e E i f . ° 

Wadsworth and Patanjali Sastri, JJ. e  '‘ Kannan Nambiar v. 
10th September, 1940. - — o „Subramaniam Pattar. 
*C.R.P. No. 257 of 1939. 

Madras Agriculwrists Relief Act (IV ‘of 1938)—Mortgage to stake- 
holder of chig fumd for payment of Rs. 9200 in 18 mstalments o$ 
Rs. 50 each—Sui on mortgage—C omprojnise decree for payment o 
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smaller amowi in five instalments—Liability of decree to be scaled dotwm— 
Date on which hability to be regarded as incurred. T o> 

A mortgage bond in favour of the stakeholder was executed on 16th 
` July, 1923, for payment of Rs. 9,000 in 18 instalments of Rs. 500, each payable 
every eight: months in respect of future subscriptions fog one ticket in a’ 
chit fund. A suit on the mortgage was. compromised, ‘the plaintiff. agreeing 
to accept payment of a sthaller sum in five instalments in full satisfaction 
of the claim, and a decree in terms was passed on 14th April, 1936. 

In an application for scaling down the compromise decree, held that the 
decree is liable to be scaled down with reference to the principal- sums 
originally or subsequently advanced. i ag @ 

(1940) 2 M.L.J. 293 followed. - =) @ 

I.L.R. 1939 Mad. 218 and C.R.P. No. 6 of 1939, C.R.P. No. 1483 
of 1939 referred to. 


The liability must be considered to have been incurred on the date of 
the mortgage bond and the decree scaled down under S. 8 of the Act 

P Govmda Menon for Petitioner. 

K. Kutttkrishna Menon for Respondent. 


KS re g . 
Wadsworth and. Patanjak Sastri, JJ. . Abdur Khadar and others 
Lith September, 1940: w Subramania Pattar. 


; C.R.P. No. 16 of 1939. 
Madras Agriculiwrists Relief Act (IV of 1938), S. 10 (2)— 
Usufructuary morigage ond lease back to mortgagor--Rent payable tf com 
be treated as interesi and scaled down. 
Where there is a usufructuary mortgage and a lease back to the 
mortgagor, thongh both form part of one and the same transaction, the 
rent stipulated could not be regarded as interest on the mortgage amount i 
and scaled down under the Act. 
P. Govmda Menon for Petitioners. \ ; 
K. Kuthkrishia Menon for Respondent. , 
| 


K. S.. — 
Wadsworth ond Patanjali Sastri, JJ. Vasudevan Nambudri 
Ilik September, 1940. v. Raman Nambndri. 


C.R.P. No. 824 of 1939. 

| Madras. Agriculterists Relief Act (IV of 1938), S. 15—*Panayam 

purappad”—Possessory mortgage—Surplus of income from property repay- 
able to morigagor—If rent—A pplicability of S. 15. 

A possessory mortgage styled Kasoasom panayam under which the l 
mortgagee was to appropriate, out of an estimated yield of 490 paras of | 
paddy 200 paras in lieu of interest on the mortgage money, pay 60 paras for 
assessment on.the property and, pay the balance of 230 paras to the mortgagor 
as ‘panoyam purappad in two instalments during the harvest season. In case 
of default in payment of ‘panayam purappad, provision was made for its 
application together with, fixed interest in payment of the mortgage money 
calculating the value of paddy at current rate. A charge was provided on 
the standing crops for the arrears of pwrappad after default in payment. A 
purchaser of the mortgagee’s rights in execufion sale claimed the benefit of 
S. 15 of Att-IV of 1938 depositing the purappad for 1937-1938. Held, the 
amount which had to be paid as ponsyam pwrappad is not ‘rent’ in the proper 
sense of the term and does not fall within the mischief of S, 15 of Madras 
Act IV of 1938. ° 

2 Mad. 187 and 57 M.L.J. 800 relied on. 

. E. Govinda Menon for Petitioner. ‘ 
K.. V. Gopdlakrishaa Now for D. H. Nambudripad for Respondent. » 
K. S. —— 
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Wadsworth, J. ` Chavukola Kottiah v. -Venkatakrishnish. 
1st August, 1940. OBP. No. 1166 of 1939. 

Madras Agriouliwisis Relief Act (IV of 1938)—Applioation for soahng 
down —Diemissal—Fresh application for some rolisf barred by res . judicata 

When s- previous application for scaling down had been dismissed for 
default and a restoration petition had also bean dismissed a fresh application 
for the same relief 1s barred by the principle of 8. 11 of the O. P. Coda. 


T. Rajagopalan for Petitioner. 
Y. G. Krishnamerthy for Respondent. 
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K.B. ° 
Krishnaswamt Atyangar, J. | Pyda Suryanarayanamurthi v. 
Gih August, 1940. ; Municipal Council, Cocanada. 


O.B.P. No. 1259 of 1937. 


Madras District Municipalities Act (V of 1980), S. 88—Promista ronted 
owt for usc for educational purposts—If exompted from property taz. 


Held, where the pwner leases out property and collects full rent, be is 
not entitled to exemption from liability to property tax The word “used” 
+» the section must be read in tho sense “used by the person who is primarily 
liable for the tax” or in other words the “owner”. o 

P. Somasundaram for Petitioner. 


B. V. Subramanyam for Respondent, — 





K.8. 
King, J. Kanchala Ramamurthy v. Nama Bangaramma. 
1gih August, 1940. OMBA. No. 207 of 1988. 


Practico—Attachment—Deoree attached sot aside on appeal—R ff ect- - 
New doores passed—If attachment revived. 

When a decree is attached and that deeree is set aside on appeal the 
attachment must automatically come to an end. Buch an attachment cannot 
revive when a new decree is passed, without any action by the attaching 
creditor. 

A.LE. 1988 Rang. 846, not followed. 

50 M.L-J. 79, referred. : 

“M. 8. Ramachandra Rao for Appellant. 

G. Lakshmonnas and G@. Chandrasekhara Bastri for Respondent. 

K.8. —- . 

King, J. Govindarajulu Neidu v. Gopalasami Chetty. 
18th August, 1940. C.R.P. Nos. 722 & 728 of 1937. 

Transfor of Property Act (IV of 1888), 8. 76—Usufructwary mortgayes 
from lessce—If oan be proceeded against by the landlord for ront or fou ° 
duo on that property. 


O. 8. Venkatachariar and D. Bamaswami Aiyongar for Petitioner. 

Aladi Egmaswami Atyar for Respondent. eee 

EKR. -——— x 
NRC 


Wadsworth, J. ro Obimakntti Seahayya v. Hirachand 
Ibth August, 1940. QChunnilal Firm. 


Substantially the provisions of 8. 72 (2) of the Provincial Insolvensy 
Act are analogous to those of B, 476 of the Oriminkl Procedure Code, and 
the Insolvency Court should give notice to the insolvent before directing 
his prosecution end a decision directing the prosecution for the offence of 
obtaining credit without disclosing his bankruptcy is a decision against whieh 
the insolvent as the aggrieved party has a right of appeal similar to that 
provided by 8. 476 of Criminal Procedure Ooda The correctness of the 
dismissal of such en appeal by the Distriet Judgé can be canvassed in revision. 


are taken when the Oourt had before it more materials no 


EK. Kameswara Rao for Petitioner. 
K. Bhimasonkaran for Respondents. 


KS, eee 
Kiag, J. = Bubba Naicker o. Bavarimuthu ` 
BOth August, 1940. Pillai & others, ` 


A. A. A. No. 44 of 1939. 

Madras Agrioulturists Relief Aot (IV of 1988), 8. 28—Scope—Sale 
in cmccution—Whon com be sot ariñe. 

In 8. 28 the elause “notwithstanding the salo hes been sonfirmed”’ in 
no way affects the main provisions of the sectlon and obviously cannot 
be used to introduce any new provisos, o.g., “thet a sale shall not have 
been followed by deHvery of property’. The legislature reeognisos 
that the new enactment is at varianee with the Limitation Act and Civil 
Procedure Code. Interpretation of 8. 28 is an important matter 
coming within 8. 115 of O.P. ode though no first appeal fies against the 
Distries Munsif’s order on the section. , - 

A. Bwoomiaatha Atyar and 8. Thiagaraja Atyar for Appellant. 

°” E. Ramomurthi Atyar for Respondent. ey 


K. 8. — >- 
The Chiof Justios ond Horwill, J. Official Assignee of Madras v. 


dih Soptamber, 1940: Natea Achari. 


far aoknowledgatent of joaritor 


— — ee elk 
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8, executed a mortgage of his property to M, on 9th August, 1981, to 
secure Ra. 5,000 and he executed on 6th January, 1928, a second morigage 
of the property to M, to secure a further advance of Ra. 1,000. On 4th 
July, 1924 8 executed a usufruetuary mortgage of, the property in favour 
_ of B for Ba 1,000 in which tho following passage appeared: ‘Tf we commit 
default in respect of any condition you shall bring the said property to 8 
publip or private sale take the principal, and interest and also the auction 
expense as per account, pay M if any debts incurred for the benefit of our 
family has to be pald to him in respec? of the said property and pay the 
balance if eny to us”. i 

Held, there is no acknowledgment of the earher mortgage debt within 
the meaning of 8. 1f of the Limitation Act. For S. 19 to apply the 
words “used must be words which clearly indicate an acknowledgment of 
liability of the particular debt. l 

T. V. Srinivasan for Appellant. 

EK. 8. Rasagopala Aiyongar, K. Govindan and V. 8. Rangachan for 





Respondent. 
King, J. Udumbanthala Nalu Purapatti Mammad v. 
6th September, 1940. Vyagaram Narayana Pattar and others. 


o. M. B8. A. No. 51 of 1940. 
Madras Agricultwrltsts Relsf Act (IV of 1938), 8. 8 (ii), Proviso D— 
Person paying as jenmi less than Rs. 500 land rovenus, paying other land 
sovenue as ryotwart patiadar whioh togtther sxoeeied Rs. 500—Hffeot. 


There are no words im the Proviso D to B. 8 (#) restrie- 
ting the lend revenue peyable by a fjonmé to the revenue 
payable only on the land so held by him and taking the clause 
in ita plain meaning where the total payments by a jonmé to the govern- 
ment (inelnding amounts paid as ryotwari pattadar) on aesourt of land 
revenue execeds Ra. 500. Proviso D to P. 8 (ii) is applieable and excindes 
him from being an agriculturist under the Act. 

K. Ketttbrisihaa Monon for Appellant. 

0. T. G. Nambtan for Respondents. 

K.8. 


Wadeworth and Patanjali Sastri, JJ. Venkatammal v. Ramaswami Atyar. 
11th September, 1940. 





O. B. P. No. 61 of 1939. 


Madras Agriowltwrists Rekef Act (IV of 1988), 8S. 8—Eeplaaation, 
10 (2) (ii), and 19—Purchaser of hypothteca—Swti on the mortgage— 
Compromise decree—lhabiltty of pwrokaser—If porsonal—Liability if 
opoluded from soating down provisions umfer S. 10 (2) (il)—Tdabiltty one 
ia ronewal of original mortgage—If owdotion costs also included in costs 
proviicd for in Ss. 11 and 19. 

A mortgage was executed by § on 16—8—1917 in favour of the 
plaintiffe. On 18—12—1928 the wife and daughter of S (defendants 1 
and 2) executed a fresh mortgage in renewal of the earlier one ,by S. 
On 237—-12—1988 defendants 1 and 2 sold the hypotheea to the 4th 
defendant who undertook to discharge fhe mortgage by ņgayment of 
Bs. 2,500 out of the purchase price. Then a mit on the mortgage 
resulted in a compromise deciee by which efendants 23 and 4 were 
to satisfy the decree by paying Rs 1,500 by 24th August, 1985 and 
Re. 2,050 by 16th July, 1986 but in default of euch paymentsethe deeree 
was to be a final decree for the full plaint elaim (Ra. 4,848—8—0) with 
interest and © costa. Towards the désree Rs. 50Q was paid dh 
1—8—41986, Rs. 1,000 on 18—-7—1986 ande Rs. 1000 on 65 —I1—1987. 
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The 4th defendent filed an application under 8. 19 of Aet IV of 1988 


for sealing down. 

Heid; (1) The Hability sought to be sealed down is not the Hability 
of the 4th defendant to her vendors but the lisbiHty to the mortgagee 
and consequently 8. 10 (2) (H) of Act IV of 1988 has no appHeahilty. 
(2) The liability under the compromise deeree was a of the pre- 
vious mortgage Hability. (8) When both the original mortgagor? and 
his purchaser are agriculturists, the purchaser ean claim to have the 
debt sealed down on the basis that the mortgage debt for which the pur 
chaser of the hypotheea beeame liable is itself a renewal of an _ earlier 
debt in favour of the same creditor. (4)° The provisions of 8. 11 Hke 
those of 8. 19 relate only to costs originally decreed and do not cover 
coste of execution. 

F. C. Veseraraghavackariar for Petitioner. 

K. V. Ramachandra Aiyar for Respondent. 

K. 8. 
Wadsworth ond Patanjatt Sastri, JJ. Ithiri Nambudri v. Sankunni Nair. 
12th September, 1940. 





0. B. P. No. 2180 of 199. 

Madras Agriowturiste Relisf Act (IV of 1988), S. 15—Assignes of 
a portion of kanom allotted to tavazhi on partition—If entitled to bonoftt 
under 8. 15—Depost of rent to taclude arrears of TOVORA payable by 
kanomdar for those fastis. 

An’ aħenses of the whole of the tenant’s inte est in a portion of hip 
holding is a person who is Hable to pay rent in respect of that portion and 
provided he is an agrieulturist he is entitled to deposit the arrears of 
the holding for faslig 1846 and 1847 and obtain the benefits of 8. 15 of 
Act IV of 1988. A deposit of rent. by a tenant under B. 15 must 
include any arrears of Government revenue payable by the kanomdar in 
respect of those fasts. 

K. P. Ramakrishna Iyer and D. H. Nambudripad for Petitioners. . 

P. Govinda Monon for Respondents. 

K. 8. 
Wadsworth and Patanjali Sastrt, JJ. Ramadoss Reddi v. 

18th September, 1940. se Munisami Reddiar. 
0. E. P. No. 1454 of 1038. 


Madras Agrioukwrists Relief Act (IV of 1988)—8s. 8, 15 and 19— 
Appkoability to deoree on promissory note axcowted for arrears of ront. 
‘Where a deeree is passed om a promissory note executed for arrears 
of rent, the decree is a deeree for a debt and not for rent. The deeree 
will not fall under §. 15 but under Ss. 9 and 19 of Act IV of 1988. 
I.L.R. 55 Mad. 880, applied. ~ - 
V. V. Romagherai for Petitioner. 
` T. E., Srintocean for Respondent. 








K. B. 
Wadsworth and Patanjali Bastri, JJ. Pandiri Sarweswara Rao v. 
x 18th September, 1940. Mathur! Umamaheewara Rao. 


l ; O. R. P. No. 1020 of 193. 

Madras Agrioulturiste Rouof Act (IV of 1988), S. 8 (11), Provisos 
B and C—Asscssmont to profession-tac—Criicrion for applyiag Proviso B 
—Date of tescsemont or period of asscarmont—Some properties 
assessed im namo of husbqaat and others in name of wifo— Applicability 
of Proviso O to 8. 8 (ii). 

The assessment to professdon-tax of a debtor was actually made on 
15—1—4988 but it was retrospective and covered the saad yeer beginning 
1—4—1987: | 
° Hold, B. 187-B of the Clty Munletpal Act senteniplatea ths ass Cason 
being retrospective but does- rot provide that the date of assesamenf shall 
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be deemed to fall within the period to which the assessment relates. It 
is impossible to read the words of Proviso B to B. 8 (#) of Act `’ 


1988 as if the criterion for exclusion was the a period for whieh the 
ee E within whi the assesement was 
de. beenee of a provision for entiy of date of assesement in 


iem B ænnot eontrol the meaning of the Act. ; 
A husband and wife were co-mårtgagors and the husband was 
asscasod on properties having an annual rental of Ra. 800 and the wife 
-on properties with rental value of Rs. 482. The mortgagee claimed- that 
the husband wes the real owner and excluded fiom benefite of Act IV of 
1988 by reason of Prayiso C to B. 8 (#) of the Act. 

Held, Proviso O to 8. 8 (#) of the Aet elearly requires that in order 
to come within its scope an individual must have been actunlly assessed, 
and it is not sufficient that he is interested in property in 1espect of whieh 
somebody else has been assemsed. 

(1989) 2 M. L.J 405 foldwed. 


P.V. Rajamonnar and K. Subba Rao for Petitioner. 
K. Bhtmasankoran for Respondent. 





K.8. 
Wadeworth and Patja Sastri, JJ. K. V. Ramaswami Atyer v. 
16th Septomber, 1940. Ramayya Sastrigal. 


° 0. E. P. No. 1213 of 1988. > 

Madras Agrioulturists Relicf Act (IV of 1988), 8. 19—Paymoni 
before 1—10—1987 towards a docres for primotpal, intorast and costs and 
entering of part satisfaction—Fo-appropriation—If pormissibls. 

On a promissory note dated 41]—-6—1988 for Ra. 8,000 a deercoe was 
passed for Ra. 8,400 principal and interest with Rs. 887 for-costs. On 
28—2—1987 the respondent . purchased the judgment-debtors property- in 
execution for Rs. 8,406 for whieh amount part satisfaction was entered on 
17—7—1987. On 80—8—1987 a fresh H. P. -was.- filed elatming 
Es. 678—18—0 as the balance due under the decree. In ap appleation 
for scaling down; 

Held, tho Sarai of Rs. 8,406 eannot be regarded as a payment to 
the debt generally, kept in suspense and not appropriated. The payment . 
being more than sufficient to cover all the interest on the debt, the debtor 
will not be benefited by any re-eappropriation from principai to costs 
under the proviso to §. 19. 

T. V. Ramiak for Petitioner 

T. L. Venkatarama Iyer al Respondent. 





K. 8. 
Wadsworth and Patan jau Sasin, JJ. Vasudevan Nambudri v. 
16th September, 1940. Kayyumme. 
0. R. P. No. 854 of 1039. 
Madras Agrioullwists Relief Ast (IF of 1988), 8. 15—Assiguse of 


a portion of the propertics domisad wader a bonom—If lable to pay the 
ront dus to jenmi and entitled to bonsfis wader S. 15 of Madras Act IV 
of 1988. 


An assignee of a part of the property demised under a kanom is Ha- 
ble by privity of estate to pay a propoftionate part of the pent rese ved 
under the lease, so long ns he iemains assignec, 38 Mad? followed 
and by virtue of N. 41 of Malabar Tenansy edct the jonms iz entitled to 
igeover the entire rent under the lease fiom euch assignee The 
assignee of part of the demised property is therefore entitled + elaim 
the benefit of S. 15 of Act IV of 1988. 

P. G Monon for Petitioner. i 

Q. A. Krishna Variar for Respondent. H 

K. 8. eo 
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42 f 
Wadsworth and Patanjali Sastri, JJ. Rajoo ahas Doraiswami 
16th Septomber, 1940. |. ‘ Goundar v. Palaniappa Chettiar. 

; 0. BE: P. No. 66 of 1930. 

Madras Agricouliwrsts Esiief Act (IV of 1988), S. 8 (H), Proviso A 
~—Assesste to moome-tan wm yoar onding 81—8—1087 ım ragpovt of tacome 
for yoa ondwg 81—8—1986—A ppHoabtitty Of Proviso A to 8. 8 (il). 

It was contended that Proviso A to 8. 8 (#) of the Act did not 
apply to a case in which the assessment was made in the year 1986—87 
‘but in respect of the tneome of the previous yea). 

Held, Proviso A only disqualifies persons who have been assessed to 
income-tax in either of the two financial years preeeding 81—8—1988 and 
it does not lay down any restrictione regarding the period in respect of 
.whish that assesment might have been made. i 

C. A. Beshagwi Sastry for Petitioner. 

T. P. Gopalakrishna Aiyar for Respondent 





K. 8. 
Wadsworts and Patanajak Sastri, JJ. 0. B. Ramier v. B. N. Siinivasiah. 
18th Soptomber, 1940. 0. E. P. No. 1574 of 1988. 


Madras Agriowltwnsts Rollef Act (IV of 1988), B. 19—Matont -of 
pwisne morigages’s ght to scale down whom owner of equity of.radomption 
a non-ogriculturist . a 
‘A puise mo impleaded in a suit on first mortgage is a 
judgment-debtor and the mortgage debt is payable by him. The mere 
fact of the sub-mortgage by an agriculturist to a non-agrieulturist’ doce 
not take the debt outslde the purview of the Act. ` The agrieutturist 
judgment-debtor’ is entitled to the full benefit of the Act. . Form of 
deciee, where one debtor agriculturist and another ` non-agriculturist 
indisated . l 

M. 8. Vonkatarama Atyar for Petitioner. i 

0. 8. Vonkatachariar and D. Ramaewams Ayyangar for Respondent. 


K.B. ' oe 
Wadsworth and Patanjal Sastri, JJ. Punyam Rangaswami Reddi v. 
18th September, 1940. Gali Gopalakrishna Redch. 


p OB.P. No. 780 of 1939. 

Madras Agrioutivrisis Relief dot (IV of 1938), 8. 3 (#), Proviso D and 
S. 15—Owner of kudtvaram right pwrohasing samin rights ond becommg 
“landlord” —Usufructuary mortgages of semin in two motabics—One of the 
mortgagees gottmg himecif recognised as the “landholder” by-the- Collector 
—Owner retaining ryot lands as tenons of his mortgagocs—If a-“lana- 
holder” of the estate paying more than Rs. 500 as pelshkash. 

The petitioner owned the budwaram in certain lands in an estate under 
the Madras Estates Land Act, which was paying Ra. 1,200 as peishkash. He 
purchased the semin rights and was recognised as landholder by the Oollector, _ 
In 1984 he executed two usufructuary mortgages each covering one moiety of 
tho semin right in the estate. He retained his ryoti lands and’ became the 
tenant of his mortgagees m respect of those lands. In 1985 the respondent 
one of the mortgagees obtained from the Oollestor recognition as the 
“landholder”, In an application for scaling down, 

Held, notwithstanding the résognition of the respondent as the lend- 
holder the fefitioner as owner of the estato must also be deemed to be'e 
landholder within the definimon in 8. 8 (5) of the Madras Estates Land 
Ast. He is therefore not an agriculturist -under Act IV of 198° and 
disentitted to the benefits eonferred by S. 15 of the Act. ` 


T. È. Vonkatarama Atyar for Petitioner. . 
o 8. A. Beshadri Aiyangor for Respondent, e 
KA. _-—_ 
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- Bum Jo Gopala Méñon v. Meenakshi Ammal afd others. 
Srd Boptombor, 1940. OR.P. No. 461 of 1039. - : 


Madras Agrioutiuriets Belief Act (IF of 1938), B. #$—Deores wiped owt 
by sale in cxtowtion and satisfaction ontored—Person who was fudgmom- 


°” debtor if entitleg to apply ender S. £3. 


Where properties of the judgment-debtor hdvd beei: sold away, the gale 
confirmed and satisfaction of the decree entered up there is no longer a 
‘judgment-debtor’ because the decree itself has been wiped out before -the 
commencement of Act IV of 1988 and after that no application under 8. 233 
is competent by -« person who was x judginent-debtor. ` f ee 
EK. Kuttikrishaa Monon for’ Petitioner. m i - 2 : 
K. P. Krishna Monon, A. P. Kuttsonkora Monon dind O. K: Viswonatha 


° Aiyar for Respondenta. : 
K.B: i in J ee ae ee 
Horoi, J. > Vanjeemwara Aiyar v. District Board, 
6th September, 1940. South Areot and others: 


OBP. No. 1402 of 1937. 

Contract—Term that party is not entitled to be paid for work done if 
it was not check-msaewred or did ‘not gwe satisfaction—Efeot—Quantum 
meruit if appkoable whore party is not entitled to paymont by reason of 
the torm in the oontract. k - 

Where by the temą of the éantract tle person wiio docs the work agrees 
thet he is not entitled to any remuneration unless the work has been cheek- 
measured, then, clearly he cannot claim for any work that has not bean check- 
measured. There is no room for an implied contract, where there is an 
expres contrast in existence and in such & case the principle of quantwm merwt 
cannot be applied. But a local body could have and should have paid for 
any work from which it derived some benefit and the board acted dishonestly 
in making no payment at all - 

P. Sridhara Rao for Petitioner. 

8. Panchapakesa Sastri and K. B. Krishnaswamsi for Respondents, 

K8. o 

Burn, J.. Namberumal Setti v. Ramanujam Betti. 
11th September, 1940. s ORP. No. 256 of 1938. - 

Owil Procedwre Code (V, of 1908), O. 81, rT. 90—Persons declared to 
be entitled to rateable digtribution—Right to apply wader O. 81, r. 90 to 
have the sale set aside for material irregularity or frawd. 

A person who has bean declared entitled to rateable distribution ont. of 
the proceeds of the sale is interested in the question whether the sale was to 
be set aside or confirmed. O. 21, r. 90 
may apply to have the sale set aside on the ground of material irregularity 
or fraud. Considerations applicable to setting aside of pales under O. 21, 
r. 89 are not applicable in their entirety to the setting aside of sales under 
O. 31, r. 90. ; 

B. JaganaadaAa Das for Petitioner. j 

K.'Kuppusmomi and B. V. Subramaniam for Respondent. 

KA. r ——— 
The Ohiof Justico and Horwtl, J.. 
11th Septomber, 1940. 





& 

Nadimuthu Pillai v. Official © 

of Indo-Carnatic Bank. 
_ 0. 8. A. No. 15 of 1940. 

Companite—Liguidation—Sharcholder’s unsiamped appjigrion for 
transfor threo months before lignidation—Traasfor not rogistercd—If 
such a shareholder a contributory. . T 

The appellant's application for transfer of „his shares was sent in 
some three months before Hquidation but the application was net stamped 
and the transfer was never registered. 

Ketd, the? appellant’ was a shareholder -when - liquidation eommencal 
and he ls a contributory. 3 : . 

NRC 
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-Ml,, “8S. Fonkatorama Atyor and T. F. KOMONA RA a de for 
Appellant. 
8. Srimicasaraghavon (Officin Liquidator) . 


- r — — — - - 





K.B. l l 
Wadsworth and Patanjak Bani JJ. Polisetii V@kataratnam v., ° 
ia “‘Hoptomber, 1940 ee age. © “ Dhnlipudi Buryanarayana Rao. 


°- -OBP. Nos. 933 to 035 of 1938., 

Maes Apea Baise de. (IF of 1988), 8. 28—Sale wader Madras 
Estates Land Act on 10th. December, 1937—Sale proceeds lying in Cowrt and . 
no sale cortifcate isewod— Application on 9th Apri, 1938, wader Act IV of 
1298, S. 83—Maintaimabitity. 

' B. 28 ds ‘applicable to. sales’ in axeention of- any . deeree “whereby 
Bmore popei a vaa aa aeiia E ea o the bada Gt 
the Act hes been sold and if the--applicetion is made within 90 days 
of the, commencement af the Act-the Court is obliged if satisfied that the 
applicant is.entitled to the, benefits of the Act, to set aside the. sale after - 
giving notice to the persons interested and hearing them. The absence in 
the section of a son sie are provision regarding what is contained in the 
Madras Estates. Land Act, the absense of any necessity for confirma- 
tion of sale under B, 181 of the Estates Land Act, and the absencs of provisions 
in S. 28 regarding setting aside sales under the summary provisions contained 
in Se. 112 to, 118 of the Estates Land Act are not an indieation that B. 28 would 
have no application to sales for arrears of rent. “Amy decree” in 8. 28 will 
include decrees under the Hstates Léind’ Act. . 

The mere holding of ẹ sale will not wipe off the arrears of rent. The 
arrears will remain outstanding unta} the proceeds of sale are paid to the 
landholder. Apart from the question whether the tenanta were entitled 
to benefits under 8. 15 they ‘are clearly entitled’ to benefits under the Act 
in respect of the decree ax regards interest on costs and under Be. 8 and 9 “Rent” 
includes rent covered by a decree, 

The Court had therafore no option but ‘to set aside the eales. ` 

D. Narasarajw for Petitioner, 

Y. Burymarayang apd K. Rangachari for A. a leah ales for 
Bep nanie , : . 


ASRA and Patanjals Sastrt, IF. _ Beeyathumma ana aa Ibrayi. 
18th Soptombor, 1940, . OMBA No. 83 of 1939. 

- Madras Agricultwrists’ Rekef Act ar of 1988), 8. #3+—Assignmont by 
janmi of deoree for arrears of ront——Pwrohase of holding by assigaso decres- 
Be S eee a ROO. O Caer ONG BAREN OF IORA | 
Debtor's right to apply wader S.. 23. s 

A jonmé obtained a denrea for arrears of rent and amigned ‘the decree to a 
stranger who himself purchased the holding of the tenant in the sale in execution 
on 6th January, 1988, and obtained possession after due confirmation of the 
gale. The tmant’s legal representatives appHed under 8. 28 to have the salè 
sot aside, 

Held, though the tenant miay'not be entitled to any benefit under B. 15, as 
ofainst the assignee decree-holder, the decree being for rent with interest and 
costs the tenant might be entitled to relief under Sa. 8 and 9 of the Act, and 
so the application under B. 28 is maintainable, as the tenant is an agriculturist 
entitled to the benefits of the Act, and the selo must be set aside, 

K. P. @amakrishas Atyar for Appellants, . 

P. Govinda Monon for Respondent, : i 


Pa 





Wadsworth and Patanjak, Satri, JJ: A.K.C.T. Subramanian Chettiar 
' 18t» September, 1940. < i v. M. Bubbia- Mudahar & others. 


oe a ee 


° lasas Agriouttwists RoMef Act (IV of 1988), 8. 8, ht 
to sub-ecotion (i)—Agreomon? by fudgmentiicbtor to sol “Hie, inmovab 
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situate withih tho Untòn—Possosrion tronsforred to ‘intonding pwrohasors 
—Debdbtor tf ovoludad from operation of 8. B (il), Proviso C. 

The judgment-debtor agreed to sell his lands situate within Union 
Hmits and put the intending purchasers in possession on or about June, 
"1985. The agsceament- continued to be in his name. “He pleaded that 
he had eeased to be the owner of lands within the Union by virtue of R. 58 
(A) of the T.P. Aet and that Proviso Oto B. B (#) did not apply to him. 

Held, the judgment-debtor continued to be a non-agricutturist in 
spite of the ‘transfer of possession under the agregment to sell. 

D.A.8. Swoms for T. Nallasiwan Pillai for Appellant. 

A. Swaminstha <Aiyar, S. Tyagaraja Atyor and KE. R. Bangaswamt 
Atyangor for Respondents. : - ye 





K. 8. - sos 
Wadsworth ond Patanjok Sastri, JJ. ` Palani Goundan v. Peria Goundan. 
18th September, 1940. ` OB.P. No. 1734 of 1838. 


Madras Agriowiwrist? ERolisf Act (IV of 1938), 8. 19—Detoree om 
mortgago—Pwrchaser of equity of redomption—If judgmont-debtor—Lhabthly 
of, if ‘debt’ wander Act Uable to be scaled down. — 7 

The purchaser of the equity of redemption in a sale in execution of a 
money decree against the mortgagors claimed to have the mortgage decree 
amended under 8. 19 of Act IV of 1988. i 

Held, in the absence of any definition in the Act, there is no obvious reason 
‘why the term “judgment-debtor’ should not be understood as including a 
person whose liability is a “debt”, as defined by the Act, more especially as 
that definition includes a judgment debt. 80 Mad. 587, applied. Decision of 
Horwttl, J., (1940) 2 MAJ. 817, overruled. : 

The liability of the purchaser of the equity of redemption, is a “debt” 
within the meaning of the Act, LLR. (1989) Mad. 218, relied on. 

It is immaterial whether or not the debtor had the agriculturist character 
when the debt was originally incurred where it was incurred ‘prior to ist 
October, 1987. ' 

V. N. Venkatavoradachariar for Petitioner. 

l B. Desik for Respondent, 


“a 


Ks, l —— 
The Chisf Justico ang Horwwh, J. The Municipal Oounell, Falani v. 
19th Saptombor, 1940. . Sri Dhandayuthapani Devasthanam. 


S. A. No. 93L of 10997. 


Madras District Municipaltties Aot (V of 1920), Ss. 81 and 83 
(i) (2)—Constructioa—Powerhouse, of Devasthanam—Whon ex mpt from 
property-taz—Power-hpuss «sed for supplying olectricity to shops and 
hotels and yicldmmg proftts—FEffovt. 

A povwer-house was erected by the Palani Devastthanam on the Hill. 
The- power-house supplied energy not only to light ‘up the Hill and its 
approaches but also to eertain shops and a hotel in the Hill for consldega- 
.tlon yielding a profit It was eontended that the Hill having been set 
apart for publie worship and the Hil continuing to be use for pubHle 
worship the povwer-house on the Hill was not taxable as it was exempted 
under 8. 88 (i) (a). ° w 

Hold, tf electricity had been used only for lighting the temple and 
its approaches the Deyasthanam. will be antifled to exemption. As the 
power-house was, however, used for supplfing electiicity to shops and a hotel 
yoilding a profit it was subject to assessment fo .property-tax., „The pro- 
perty set apart for public purpose may or may not be used for the 
purpose But to claim exemption from taxation it should not be umd 
for ùny other purpose. ; ` 8 O 
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K. 8. Sankara Atyar for T. R. Fonkatarama Sastre oor Appellant. 
T. H. Hriehnaswomi -Atyar for Respondent. i di 





K. 8. 7 E o; 
The Chiof Justico ami Horwill, J. ` Mayandi Oheftiar v. Madura - 
19th September, 1940. ; , Municipality through the Commissioner, 


B. A. No. 502 of 1837. 


“Madras District Muntolpaliites "Aot (F of 1920), 8. 216—Bwlldiag com- 
ménoed and complotat before application for permission granted by Muni- 
opaity—Notics wader S: 888, compelling domoktion of buiding and oom- 
pianos with notice—Legalty of action adar ce eh 2 Propam 
was that wader 8. 216 and not under S. 888. 


The plaintiff applied to the respondet eres for E to 


put up a building but before perminsion was granted he eommenced and 
completed the building. The Special Offleer of the Municipality issued 


a notice dtrecting the plaintiff to.demoHsh the building within four days ’ 


under B. 888 of the Aet as no' licence had been obtained. In purmance 
, of the order the building: was demolished. In an action by the plaintiff 
for damages, i i ee ou eÀ 

Hold, that a special ‘provision shonld prevail against a genoral provi- 
sion and the special oficer ought to have issued notiee under S. 216 (whieh 
specially relates to eonstruction of buildinge) to show eause ‘why the 


building should not be demolished and the action taken, under œR. 888 


(which was a general provision relating to all cases) | was illegal and 
high-handed and tho plaintiff was entitled to damages. k 

"T. L. Vonkatarama Atyar for Appellant. 

0. 8. Bama Rao Saheb Yor Respondent. 





K., 8. E A S 
Wadsworth and Patanjali Sastri, JJ. Ramaswamy Udaiyar v. Sern 
19th September, 1940. Rama Am, Ramanatham Chettiar. 


0. M A. No. 643, cto. of 1938. 


Madras Agrioulturisis ReoWef Act (IV of 1988), 5. 19—Appltoation 
for scaling down a decree against which appeal was ponding—Dinaissal of 
applioation for scaling down—Appeal against order not olubbed ~ with 
mon appeal against the deores which was allowed to proosed ex parte by 
the ‘applicont—-Appoeal against order tmfructwous as appellate decree Rad 
been substituted for decrees sought to be soaled down. 

Bection 19 of Madras Act IV of 1988 has no application to dearecs 
passed after the Act came into foree, one reason being that any person 
who has a contention to urge which will affect much a decree must urge 
it in the pending proceedings, and if he doe not so urge he must be taken 
to have waived tt. There’ is no reason to apply a differant prineiple to 
proceedings in appeal of which the affected party has notice, Aceordingly 
where an appHeation to scale down a deeree (against whieh an appeal is 
pending’) is dismissed, and an appeal against such order ‘of dismissal is 
not elubbed with the main appeal which is allowed to be decreed aw parte 
by the debtor, then after the digposal of the main appeal substituting the 
appellate desrpe for the deeree sought to be sealed down, the original 
decreés cannot be sealed down end an appeal against dismissal of the 
appHeatlom for sealing down mer S. 19 beeomes infructuous and must 
be dismissed. 


- G. M.eOhary for Appéllant. 
E. 8. Ramabhadra Aiyar and P. Brahe Bao for Respondent. 


K. B. ° T 
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-. . King, J. Presse Venkatasubbayya v. Ramabhotin and -others. 
Bra Septombor, 1940. O.R.P. No. 101 of 1938. 


_ Provindal Insolvency Act (F of 1920), Ss. 58 and 54—AWonaiion be 
, msolvont dee lass scope of 8. C4—If oan be attacked under S5., 58. 


Where an alienation is outside the scope--of 8. 54, ib erannot be 
attacked under S. 58. The alieneo is’ under no obligition to -pay an 
insolvent’s creditors rateably as if he were an Official Receiver. If -he 
has--peid ‘consideration tn -ful and S. 54 is not applicable his purchase 
must be deemed to be in good fatth. 


- E. Umamaheswaranm for Petitioner. oak Pe WAR, Be 2 
EK: Kuppuswami for Respondenta. 5 = ds dun us 
= OR: = % De he BE ia aera 





‘Ktag, J. Gajapathirajn v. Kondayya and others. 
11th September, 1940. O.R.P. Nos. 272 and 282 of 1938. 


Madras Estates Land Aot (I of 1908), 8. B (16)—Free gift of ld 
in reocogmation of past servioses—If “service tenure’’. 


There ean be no ‘‘geivice tenure” within the moaning of B. 8 (16) of 


the Madras Estates Land Act when a freo gift is made of land in re 
cognition of past services. 


EK. Umamaheewarom for Petitioner. me ant 
K. V. Gopalaswamt and 8. Suryaprakasam for Respondents. 
K, 8. ©  — ) 


King, J. A.V.P. Palaniappa Chettiar v. 
18th Soptember,- 1040. . ; Deivanat Achi and others. 
A.A.A.Q. No. 98 of 1930. 


Limitation Act (IX of 1908), Art. 182—Terrttorial jurisdiction of 
Court im which decree was passed transferred to another Conrt—Applica- 
tion for exsoution to Court to whioh decree was transforrod—tI} arenes 
to ‘proper Cow’. 


A decree was passed by the Subordinate Judge of Sivaganga in 1921; 
In May, 1925, a notification tras issued by the Local Government transferring 
the territorial jurisdiction over the Taluk within which the cause of action 
in the suit arose from Sivaganga to Devakottal In June, 1925, the 
District Judge of Ramnad passed an order transferring all the pending 
arecution petitions and applications relating to that Taluk to Devakottai 
and also requested the Subordinate Judge of Siraganga to send to Dera- 
kottai the records of the execution procesdings which had been disposed 
of in suits whose decrecs were still alive. An application for execution 
wos made to the Devakottat Court in .1926. 


Held, the application of 1926 was not made to the ‘proper Court’ to 
saro limitation. 


M. Mwrugappa Chettiar for Appellant: 
- A. Bwaminactha Aiyar and S. Thiagaraja sige for - Respondents 





K.B. x 5 
Bws, J. Chinna Narayana Heddy v. Narayano, Reddy. 
19th Soptember, 1940. . 0. E. P. No. 438 of 1938. 


ea A (IX of 1908), 8. lt—Plaintif’s petition to adfudg3 
tor insolvonri—Timo spent in—W hon *om bo anohidod from period 


NRC 
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of: umitation—Nogotiabla Instruments Aoh, 8. (94—Nottos of- mMshonow— 
Feventiale- for: validity. - eee i 


A pronote deted 7—4—1988 -exeented by Ist defendant in favour of 


the 2nd defendant was assigned to the plaintiff on %2—12—1985. The . 


plaintiff and another were prosecuting between 25—1—198f to 25—8—1987 
an insolvency petition to adjudicate the first defendant insolvent. The 
inpolyrency petition was dismissed „on ‘the ground that the debts amounted 
to-le than Rs. 500. In a suit filed on 21—6—1987 on the promissory 
note, 


Hold, (1) It was not a ease where the Insolvency Court was unable to 
entertain the petition for defeet of jurisdiction and therefore S. 14 of 
the Limitation Act was inapplicable and the period during whieh the 
insolvency proceedings were prosecuted could not be exeluded from the 
period of Hmitation. 


(2) The notices of dishonour iver to the 2nd defendant was not a 
vald notice as it failed to intimate that the plaintiff would hold the 
second defendant liable for the debt and the muit must be dismissed 


against both the defendants. 
Kasturi Seshagiri Rao, Bamamijam and POOR AEN for Potitioner. 


A. Bhufanga “Rao for Ræpondent. . 





K. 8. 
Lakshmana Rao, J. Sanku Venkataehalam and others, In re. 
20th September, 1940. OrL E. O. Nos. 183 to 185 of 1940. 


Madras Sak Act (IV of 1889), 8. 74 (d)—Owner, driver and oleanor 
of motor lorry m whioh contraband salt woe transported—Conviotion under 
S. T4 (d)—Whon proper. 

o> Where the owner, driver and cleaner of a motor lorry in whieh eontra- 
band salt was transported are not shown to have known, or had reason to 
believe that’ the salt was contraband, -they cannot be convieted under 8. 74 
(d) of the Madras Salt Act IV of 1889. 


A, Blujanga Rao for Petitioners. 
C. D. -Vonbatramon for Tha Crown Proscowtor for tho Crown. 


K. 8. — 


Lakshmana Rao, J. Ramachandran, In re. 
20th September, 1040. OrL E. O. No. 211 of 1040. 


Madras Motor Voktoles Rules (1988), r. 4, of (itt)—“Oontract 
carriaga’’—Use without permit—Offence. 


e 

The ear of the petitioner was used for carrying passengers for reward 
under’ a contract for the use of the vebiele for an agreed sum, and posses- 
sion of the ear was not transferred within the meaning of the explanation 
to r. 4, cle (t+) of the Madras Motor Vehicles Rules, 1988. The car 


e 
` 
- 
ee ee eee aed 
CS a 


fy - 


would therefore be a ‘‘eontract earriage”’ as defined in r. 8, el. (wf) and 


the petitioner had no permit to use it, as a contract carriage, 
; Hord, the petitioner aas ‘guilty. 

~ M° Ranganatha Bastri and M. V. Ganapathi for Petitioner, 
°. Tho Crown ‘Prossoutor on behalf of the’ Crown.. ° 


K. 8. 
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` 


- [F.B.] ` : pees, ; 
The Onis} Justico, King-and ``- -Im tho mattor of a. First Grade Pleader.. 


Patanjali Sastri,. Jd. - 2 Referred Oase No. 16. of 1940. 
28rd. September, - 1940, - sio >- - 
Legal ‘Practitioners Act (XVII of 1879), Eulae framed wador—R. 16 

—Fatlure to maintow accounts roquered by—Professional sisconduct, — 
Failure to keep aceounts* of all moneys received and disbursed" by a 

pleader in connection with each suit in whieh he is engaged as a pleader, 

is professional miseonduet, Even jf a vakil has not mueh work he is 
bound to keep accounte for whatever work he may have. 


K. Umawmahsswaram for The Advooate-Gonorat. - 
Respondent not represented. 


KB — 


Lakshmana Rao, J. Commissioner, Dindigul Municipality v. 
R6th September, 1940. i - Eejamani Ałyar. 
Orl.B.O. No. 192 of 1940. 


Madras District Mumolpatitics Act (F of 1920), Ss. 249 and 813— 


Prossoutvon wader—Rofusal of awoowiivo authority to ronow a Uoonoo—If 
growmd for acoqwitivng an acoused prostouied for not haviag a Uoonoe. 


Where the exeeutive authority deelined to renew a lieenee and a person 
is prosecuted under Ss. 249 and 818 of the District Municipalities Act for 
eairying on business without a licence, he eannot be acquitted on the 
ground that the order of refusal is not valid. 


F. Seshadri for K. Raja Atyar and K. S. Rajagopalaokari for Poti- 
tloner. a 


VY. T. Rangaswork Avyangar, A. 8. Srinwasa Atyar and J. Seshadri 
for Respondent. : 
The Publio Proscoutor for the Orowh. 





K. B. l l 
Wadsworth, J. Kumaraswant Reddiar v. Rangaswamti Naicker 
30th September, 1940. ond others. 


O.B.P. Nos. 1588 and 1589 of 1939. 


Madras Agriowliwrists Relief Act (IV of 1988), 8s. 19 ond 83—Sale in 
execution of mortgago deoree—Apphoation by fudgmoni-debror—Qualsfs- 
cation for benoftis wador—Ncotssity to give ndtios to pasne mortgages. 


Even in respect of sale'of mortgaged properties after ist October, 1937, 
it is not enough that the judgment-debtor is the owner of the mortgagpd 
properties to entitle him to the benefit of Be. 19 and 28 of thp Act. t 
must be shown that at the date of his application the judgment-debtor was 
possessed of other lands to entitle him to be deemed an “agriculturist” with- 
in the meaning of the Act, : 


Under the proviso to 8. 28 notice to the guisne mortgagee is necessary 
and if he is not impleaded and notice Pas gone only to the deeree-holder 
auction-purchaser, the terms of the proviso are not complied with. 


K. 8. Romabhadra Iyer and N. G. Krishnomackorior for Potitioner: 
Paraswroma Aiyar for T. V. Rawiah for Respondents. ~. @ 
KA. i 7 





[F.B.] j le uae 
The Chisf Justiot, King and M. Lakshmana Iyer. and anther D 
Patanjak Bastri, JJ. Ayyachami. Ohettiar and another. 
50th Soptomber, 1940. B.A. Nos, 353 to 355 of 1987. 


Madras Estates Land Act (I of 1908), 83. 118 ond 126—Assignes of 
registered pattadar recognised -as ryot by. landlord—Defaultt w .paymont of- 
roni— Assignee if can bo procetded agowst as “defaulter”. 

~ A transferee of the holding ‘was recognised as ryot -by the-landlord 
The pattas continued in the name of the transferor. After the death of. 
the transferor the transferee was proceeded against as a “defaulter” and 

Held, the term “defaulter” in S. 112 of the Act would include cases 
of transferee of the whole or part of a holding, whom the landlord was 


not obliged to recognise under S. 146, but whom he had recognised as a 
ryot and the sale of the holding was valid. 


44 Mad. 584, referred. 27 Mad.: 882, relied on. 


T. M. Krishnaswoms Awor and N. Stvaramakrishna Atyar for 
Appellants. 
T. P. Gopalakrithaa Atyor and L. EK. Sarma for*Respondents. 





[FB] l 

Tho Chief Justice, King and Beetharamanjaneyulu (minor by_guardian) 

Patanjali Sastri, JJ. f v. Wishnubhotla Ramayya. 
80th Soptombor, 1940. OMS.A. No. 181 of 1938. 


Oivll Procedure Code (F of 1908), O. #1, r. 90—Provieo enacted by 
Madras High Court—Whether ultra vires. 


The proviso to O. 21, r. 90, Civil Procedure Code, enacted by the 
Madras High Oourt is not wire výros tho rule-making powers of the High 
Oourt. ` : a a 

1987 RangL.R. 268 (F.B.), distinguished. ~ 

B. V. Ramonorasy for Appellant. a l 5 

A. Lakshmayya for Hespondent.- Eog E diet 

K.S. 
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Wadsworth and Patanjali Bastri, JJ. Tammi Reddi v. The Imperial 
19th September, 1940. n Bank of Indie at Cocanada. 

i O.B.P.No. 187989 of 1938 and 
A.A.0. No. 19 of 10%. 


Madras Agrtoulturists Relief Act (IV of 1988), 8. 4 (6)—-AppHoadility 
—Debt dus to Imperial Bank cannot be ‘scaled down. 


8. 4 (¢) of Madras Act IV of 1988s a complete bar to any attempt 
to seale down a decree passed in favour of the Imperial Bank. 


P. Somaswundoram and P. Suryanarayana for Petitioner. 


i O. T. G. Nambiar instructed by King and Partride and D. Narasaraju 
for Respondent. ` 





K. 8. 
Pandrang Row, J. B. Sankaranarayana Aiyar Appellant. 
24th Soptomber, 1940. ` B.A.Nos. 485 to 478 of 1940. 


Madras Estates Land Aot (I of 1908), 8. 26 (8)—Ryots paying 
from timo tmmomortal only 80 paoms as roni—Landlord whether entitled 
ito bonch of 8. 26 (8). 


The evidence showed thet from time immemorial the rate of rent 
lawfully payable by the ryot was 80° panams so long as he continued to bea 
resident of the village. The condition of residence cannot be sald to be 
an illegal eondition whieh vitiates the eontract of the original grant. 
8. 26 (8) of the Madres Estates Land Act relates only to cases where 
there hax been a grant of land at a rent lower than the lawful rate 
payable by the ryot before the dete of the grant. As there was no grant 


at a lower rate at any time tho landholder is not entitled to the benefit 
of 8. 26 (8) of the Act. 
E. Ramamerthi Atyar for Appellant. 
K.B. — 
Burn, J. = Imperial Bank of Oocanade v. 
26th Septomber, 1940. Municipal Comot, Oocanada. 


O.B.P. No. 485 of 1938. 
Matas District Mwnicipaktics Aot (F of 1930), Soh. IV, r. 18— 
Applicability. 
R. 18, Beh. IV of the Madras Distriet Municipalities Aet applies in 


terms to all persons and companies transacting any business other than 
money-lending, whether they are or are not at the same time transacting 
money-lending business. 


0. T. G. Nambiar instructed by King and Partridgo for Potttioner. 





K. BMmasankaram for Respondent. ° 
K. 8. 
Wadsworth, J. Satyanarayana v. Peddi Naidu. 
Bad October, 1940. 0.E.P.No. 1010 of» 1940. 


Madras Agrioulturists Relief Act (IV of',1988), 8. 18—Application 
wader to appellate Court—If original matter—Civll Procevure Code (Y of 
1908), O. 7, r. 10—AppHoabthty, a o . 

An application under 8. 19 of Act IV of 1988 for sealing down a 
decree passed by an appellate Court was dismissed on the ground that the 
applic#@tion ought to have been presented ta the Court of first instanee. 
In revision, ` 

N.E.O. 


52 ° 


-' "Held, that the nature of an application under 8. 19 of the Madras 
Agricalturists Relief’ Act’ was akin to an original -petition and therefore 
Ov % r 10 whieh aroia o a plait dna sue apples equally to much an 
appleation by foree of^8. 141, O.P.O. and the appHeation ought to have 
„been returned for presentation to the proper Court. s 
17 AD. 106 (P.O.) and 59 'M.L.J;' 75, referred to: `` ' 
''B. V. Bomanorasy, for V. Uovindarajackari for Petitioner. 


Kasturi Seahagih Bao and Kasturi ‘Sieaprasads Bdo for’ Ist and and 
aa A ee . ` 


7 


SK, N. ` Pie ceo! i ; ———'' al ' t 2 ä 
Kiag, J. M. Nerayanaswami Chetti and ‘others “s. 
7th October, 1940. B: Narayanaswami Chetti and: others. 


O.M.A. No. 271 of 19%. 


"esis ae E om mee spades sult—Right to. apa tinas 
_ the asuit—WorsMppers joiming axirustcs and fling appott—Maintainability 
| Batrustos dead—Appropristonces of the order fon retrial ‘of awit. | 


chis ot 1th ea iroso fina ani dancsrecnsering ania inn som pokl our 
‘the trust (impleading the other trustees, as defendants) against certain 
3rd partics, Pending the’ suit the plaintiff was removed from his office 
amd''as the successor did not edme on record the trial Court dismissed the 
suit: " Kgatnst tho decision an appeal wag filed by the’ plaintiff and three 
other worshippers" (who were ‘not parties tothe’ suit). and the eppellate 
Court renianded the suit on the ground thet the plaintiff who was compe- 
"tent to’ institute the ‘suit, ‘ébuld ‘continue tt An appeal was filed against 
the ofder of feniand and pending it the ‘plaintiff’ died, 
Haag tien TET EREE eduawonteared fon tis. Gast tien 
the appeal could not maintain the appeal and as the -only person who 
could continue the sult was the plaintiff ‘who is dead and as it is nota 
caso where the legal representatives of the plaintiff eould continue the 


sult, the order of remand nae become inappropriate and should be sot aside. 


. 6. , Ramaskonara’ diyar. tor Appellants, os ioe. oe 
e E. ‘Kuppuswont foe Bapa 
' K. B. ra PEA E i 0) aR rey ` 1 l 2 as ‘oy 





Va 1 ` eee yt 


- 


x 53 : 
; King, J. Ranganayakulu v. Raghayamma, 
1ith September, 1940. - A.A. O. No. 141 of 193. 

Madras Agrwultturists Relisf Act (IV -of 1938), 8. 4 (hk) —W oman oreditor 
onompted under—Plea that creditor was benamidar—If opm to fudgmont- 
debtor in exécultoe proceedings. 

Whero a mortgagee deeree-holder is a woman exempted under R. 4 (A) of 
Act IV of 1988, a plea in execution proceedings, that the assignment of the 
mortgage to the decrecholder was a benathi transaction and that the real 
beneficial owners of the mortgage were men and therefore 8. 4 (A) does 
not apply, is not open to the judgment-debtor, though it may be permissible 
in litigation between the alleged benamidar herself and the beneficial owners. 

e K. Kameswara Rao and B. 8. Ramachandra Eao for Appellant. 
y. Govindarajachari and 8. Ramachandran for Respondent. 


KB. : a 
Burn, J. Natesa Ayyar v. Bingaraveln Pillai. 
18th September, 1940. O.B.P. No..24 of 1940. 


Madras Debt Conciliation Act (XI of 1936), 8. 85—Stay of oxtowtion im 
respect of same debi—If oan be granted more than onoo—Apphkoatton for. 
concidaton—If oan be made moro, than Onos. 

Debtors cannot make more than one effective application for the concilis- 
tion of a particular debt under the provisions of the Madras Debt Conciliation 
Act. The existence of the provision in 8. 7 by which an applicant ean make 
a fresh application (if his application has bean rejected on formal grounds) 

- and the absence of any similar provision in R. 9 (when an application for 
conciliation has been dismissed on the merits) is conclusive on the point. 
Stay could not be ordered more than once under 8. 25 in respect of the 
same debt. 

x (1989):2 M.L.J. 727, followed. 

Caselaw discussed. . 

R. Somasundaram. for Petitioner. 


K. 8. Desikan Tor Respondent. 


KB. —— 
Pandrang Row, d. Krishna Menon v. Calicut Bank 
£6th Sepiomber, 1940. O.B.P. No. 621 :of 19%. 


Practice—Doores against tarwad binding ovon on mombeors not eo nomine 
parties—Deolaration that déoree was not binding—If oan be obtained without 
can colling the dtcres, 


Where a deeree is binding on a member of a tarwad even though he is 
not co nomine a party to thet decree, unless that decree is set aside he cannot 
get any declaration that the decree is not binding on him. 


20 Mad. 129 and LLE. 1940 Mad. 259, referred to. 
N. Gopala Monon for Petitioner. 
0. T. Q. Nambiar instructed by King and Partridge for Respondent. ° 





KS. 
Pandrang Row, J. *  Ramaswapi Goundar v. Sellappa Goundar. 
£6th September, 1940. O.B.P. No. 1602 of ,1939. 


Practicoe—Platat dolborately framed to avoid paymont. of higher cowrt-fee 
—Amondmont—Pormisstbiity. : 

Where the plaintiffs deliberately intended to awid payment of a higher 
eourt-fee, and for that purpose instituted the suit in the District *Mrmsif’s 
Court, and where no new facts have bean discovered or any amendment 
neceesitgted by any technical plea raised by the defendanta, the plaintiffs® 
should not be allowed a locus ponitontice to amend the plaint. í 


NRC 
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- T. V. Ramanatha Atyar for Petitioner, ee 
N. Somaswuadarom for Respondent. i s 


I'mdrang Row, J.. Ai Suryanarayana -Joshi v. Subbi Reddit! À 
£6th September, 1940. - OBP.- Nè- 2160 of 1939, 


Prachioeo—Amondmont of plaint— Procedure. 
Where a plaintiff applies for amendment of thé plaint, he cannot throw ' 
the burden on the’ eourt of deciding which pert of His amended pleadings ’ 


pick and choose between the various’ proposed amendments. ee. 
E. Kuppuswami for Petitioner. : : ote ; i ` 
4. Bhujanga Rao and D. R. Krishna Rao for Respondent. 
Pandrong Row, J. . - Duraiswamy MndaHar v. Balasubbaraya Chetty. 
27th Septomber, 1940. f . ,O E P. No. 2507 of 1939. 
> Presidency Small Cause Cowrts Act (XF of 1888), -B. : 838 —Deorde, with- . 
Out contost—Soating down ond amondmont of decrees under 8.:19.0f Madras: 
Act IV, of. 1988—A pplication for, retrial—Moatniamadility 


y 





and- the other defendants remaihed of parie. ‘But subsequently ' the 
decree was sealed down and amended under Madras. Act IV of 1938 after 
contest, An application by the debtor to the Full Banch. for & now trial: 
under 8. 88 of the Presidency Small Cause Courts “Act was rejected in | 
hmtnc on the-'sole ground that the appHeation did not He as the suit in’ 
whieh it wes preferred was not contested. In, revision, ' bs 
, Heid, the appHeation under 8. 19 of Act IV of 1988 haying: Hen es 
contested and the decree re-opened the suit must be deemed to have. ben 
contested and an appHeation for retrial is maintainab ' ; 
O. Sarangarajan for Petitioner. WUE Nt edn ee Bene woe 
O. V. Athmanathan for Respondent. sa 
KiS. | l O OS 
Eisg, J. C A O ALLB.P.P.L Subraianian Ctiettiar 
10th October, 1940. — by agent Narayanan Chettiar v.' 
eo ' Muthusami -Goundan gng others. 
: | 0. M. B.A. No. 108 of -193a. - 
Limitation Act (IX of 1908), Art. 188, ol, (5}\—"In acocrdance with ` 





law"—What ist ; 
A suit on a promissory note was originally“ déctéed ‘os parts on Ist 
October, 1929, against three defendanta. ently on the application ` 


of the first defendant the ar parts deeree was aside against him dlone 
on his depositing a certain amount. Later on @ Tevised decree: was ‘passed 
on 27—6—1980 against ell the defendants for. a certain ‘amount, after 
giving eredit to the deposit in Court made by the first defendant and 
drawn out by the plaintiff. Thereafter the . decres-holder proceeded — to _ 
execute the decree against the frst’ defendant claiming by’ mistaké'' the‘ 
larger ‘amouht awarded wndér™ the deeree of 1—10—1929 and also ’-filing’- 
a certified’ copy of the saig decree. ` When ‘ths -deeree-holder- diseovdred 
the mistake, he hastened to rectify the same and-‘have: the- sale. ofthe: - 
first defendant's properties. which had meanwhile taken placo-.sct,-asido. 

_ Bubsoquently on 197-1987 thé deeree-holder'. fled -an- -exceution ' 
petition against defeldants 2 and'8 who pleaded the ber of; lnpltation ont ’ 
the ground thet the prevjous pefitions against ‘the’ first: defendant '‘ woul not -' 


4 
L 


seve limitation. ‘ 


_— - 
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Held, reversing the decisions of the Conrts below that the ability of 
the defendants was there all the time, that the desreeholder was all 
along seeking to enfores the Hability of the defoandanta and that the claim 
for exeessive amount and the non-mention of the later deeree of 27—6—1080 
‘would not makeethe petitions be otherwise than in. accordance with law 
within the meaning of Art. 188, el. (5) of the Limitation Act. 

The prineiple of the decisions in 38 L.W. 877, A.I.B. 1936 Pat. 26, 
(1940) M.W.N. 547 and 59 Bom. 1, feDowed. 


K. V. Ramaohasira <Atyar for Appellant. 
F. Ramasamt dtyar for Réspondenta. 





K.S. 
s i 

Wadsworth, J. V. L Mannadiar v. P. N. Banga Aiyar 
Lith Ootober, 1940. O.B.P. No. D122 of 1939. 


Debt Conciliation Asi (XI of 1086), Ss. 4 and 25—Stagle  credttor 
appiymg for settlement of debt—Judgment-debtor applying for stay of 
arcoution by other credttora—Matatainahtlity. 

When a single ereditor has filed an application before the Debt 
Conefliation Board for the settlement of his debt, the debtor has no right 
to apply for stay of proceedings onder, 8.25 of the Debt ConeiHation 
Act in respect of any debt of any other credttor pending in the Obi © 
Court though the application of the creditor before the Debt OonelHation 
Board may involve an enquiry into and settlement of the debts of all 
creditors, 


K. 8. Sankara Atyar and T. B. Balagepal for Petitioner. 
P. 8. Narayanaswami Aiyar for Respondent. 





8.V.V. 
Wadsworth and Patanjali Sastri, JJ. | Gurunatha Pillai v. Palaniandi Pillai 
16th October, 1940. and othera. 


ORLA. No. 55 of 1039. 

Madras Agrioutturists Relief Act (IV of 1938), 8. 19 pre CON: 
struction, 

It was contended that fhe Proviso to S. 19 of Act IV of 1988 would 
not apply to amounts recovered in axeeution of a compromise deeree (which 
did not originally provide for costs) but subsequently credited to the dosree 
whieh as amended provided for costs. 

Held, that the eontention sould not be aceepted and that the funds re 
sulting from the execution sale should be deemed to have been held in sus 
pense till the amendment of the decree and then pald in part satisfaction 
thereof. They must therefore be regarded ns amounts recovered.............e. in 
respect of “any such decree” within the terms of the Proviso to B. 19. 

af. 8. Venletarama Ayyar for Petitioner. 

K. Bhashyom Ayyangar and E. Destken for Respondenta, 





KS. ° 
Wadsworth ama Patansaii Sastri, JJ.> Kodali Venkayamma v. Mamidi- 
15th Ostobør, 1940. : paka Ramakotayya. 


O.B.P.No. 107feof 19%. 

Madras Agrvioulturists Retief Act (IV of 1988), 8. 8, of, (2)—AppH- 

oabiliiy—Appropriation of open paymorte made prior to 1—10—~1987—- 
Awardiag of cownter interest om payments maler Rf oot. 

When on open payments made in .10382 eounter interest waf #@warded 

and a fresh p:gmissory note was executed in 1984, after deducting the 

paymest with counter interest, 


56: i 


Hokl, (1) that the mere faet that counter interest was awarded on: open 
payments: does: not- malato: -that the payment should be treated as pey- 
ee towards. principal; 

' (8)~that ‘when ‘a ‘frosh - “promimsory note -WAS - executed ' after deducting | 
the payments’ with counter’ interest, it must” “be deemed that® the: appropri- 
tion was made at ‘the ‘time’ of -the’ ‘fresh\ promissory ‘note; 


(8) that the interest’ ‘ butrtanding gt the’ time of the fresh: promissory 
note must be deemed to have’ been’ satisfied ‘by’ the Pame, and ‘ the 
balance if any appropriated towards prind>pal; 

(4) and that the onus Hes heavily on. fhe debtor to prove” that- the 
interest was outstanding on 1—-10--1987 to get the benefit of B:'8 of 
Madras Act IV of 1988. — 

Y. G.. Krishaamurtat: for, Petitioner. 

E. Artshadmurth: for Respondent: 


l 





K, B. 
f 
Wadsworth and Patonja Sastri, JJ. ` Tadikimalla Subbarayudu v. 
- 15th irae 1940. Dumpa Venkateswari. 


TE O.RB.P. No. 1918-of 1940. 
Madras PEET Bokef Act (IF of 1938, 8. 8 (fd pinata — 
Counter interest allowed on prior opon paymonte—If suftolont to prove appro- 
priation towards: princiu. a 
‘The-mere fact of the allowing of counter interest on prior open payments 
at the time of a renewal is not suficient to establish an appropriation of those 
payments to principal, Decision in-O.R.P. No. 1076 of 1989 followed. 
J. Krishnomerthy for Petitioner. ' 
K. Krishnamurthi for Respondent, 





E.8§. EN 
[F.B.] aa i Š : 
Tho Chisf Juattos, Hing. and Ramachandran (minor by 
Patanjali, Sastri, JJ... , noxt friend) “v, Sartarom (minor 
16th Ootober, 1940. by guardian) and another. 


O.B.P.No-.579. of 1937. 


Inwnttation Act (IX of 1908), 8. 20-—Morigages Mrected to discharge 
mortgagor’ s debt! dus on a promissory note—If “agent daly authorised” 
to mabe part pagmont of principal or tntsrest to eave limitator snior 
g. 20. 

The maker of 'a promissory note direeted hig mortgagee to discharge 
from ‘out of the mortgage consideration the debt: due to the plaintiff under 
the promiasory note, The mortgagee made two payments on 29-5—1988 ond 
16—7—1984 towards interest and duly endorsed the payments on tho 
promissory note, but failed to pay the balance. In a sult on the promis 
sory note filed within three years from the’ list of such endorsements, 

*Held (Patanjok Sasiri, J., disserrting),-that on authority to discharge 
a dobt does not incinde an authority to make part payments and keep alivo 
the debt and the mait is barred by Hmitr'tion. | 

26 M.L.J. 509 and 61 L.W." 458, approved. 

67 I.A. 4, distinguished . 

K.: Sanjesva Kamath for Petitioner, . 

E. Viital Rao for the Jst Respondent. 


K:8.-° . 
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Pondrang Row, J. Mangeamma v. Paidsyys. 


with Jepiomber, 1940. BA. No. 1010 of 1937. 

Owh Procedure Code (V of 1908), 8. 100—Ssoond appeat—Practyc1— 
Judgment of lower appsilate Court not dealing with reasoneng of lower Cowrt as 
to oredibtlty of witnessea—If grownd for second appeal ` 

Where the lower appellate Court deak with the entare evidence in a few 
sontences and made no reference to the documentary evidence on the side 
of the piaintiff and gave no reason for rejecting the conclusion of the trial 
Judge as regards the credibility of the witnesses axamined on the side of 
the plaintiff, such a judgment-does not satisfy the requirements of law and 
wust be deemed to be a judgment vitiated by an error in procedure. As a 
iatter of law the lower appellate Court was bound not to go against the 
opinion of the trial Judge who had an opportunity of having the witnesses 
before him in deciding upon the eredibility of the oral evidence m the case. 
Interference with conclumons of the trial Judge in matters of this kind must 
be deemed erroneons in law. A second appeal is competent in the cireum- 
BLANCOS. 


Kastury Seshagin Eao for Appellant. 
Y, Suryanarayana for Respondent, 





EB. 
Pondrang Row, J. Ramanathan Ohettuar by guardian v. 
ith September, 1940. Bomasundaram QOhettlar. 


O0O.E.P. No. 2378 of 19390. 


Clot Procedure Code (V of 1908), O. 88, r. 16—Apphoation after fma 
adecres for appomtment of guardian ad litem of mentally infirm defendant 
—Appiiocation neosseiiaied by nesd to app under 8. 10 of Madras Aot 
IV of 1988—Neoessity to hold judicial inquiry ond allow evidence to be 
adduced, 


The petitioner, the mothar of the judgment-debtor who was mentally 
infirm, applied under O. 82, r, 15, O. P. Oode, for the appointment of a guar- 
dian ad item to apply for sealing down the decree debt. The petitioner 
was desirous of adducing evidence especially in the shape of a doctors certi- 
Acate, but no opportunity was given for thia purpose as the lowar Oourt was 
of opmion that the production of the medical cartificate would not advance 
the case any further. In revision, 

Held, that aa the effest of the dismissal of the applicatian would be to 
prevent the spplication of the provisions of Madras Act IV of 1988 to a - 
case to which they may apply, it was incumbent on the Oocurt to hold a 
Judicial inquiry and allow the parties to adduce evidence. 


F. Ramaswams Awar for Petitioner. 
A. F. Viswonatha Sastri for Bespondent. 


KS. —— 
e 
Wadsworth, J. Visalakshi Ammal v. Anikkadan Pokker. 
30th September, 1940. O.B.P. Mos. 1470 and 1471 of 1939. 


Madras Agrcwltwrisis kehof Aot. (IV of 1988), S. 4 (k}—Dooree 
assigned to a woman before 1—10—1987—Apphoabilty of & 4% (K) of Act 
iP of 1988. ` l 

The fact that a woman acquired a debt by an amignment before 
the Act came into force is irrelevant and she is exempt from the operation 
of the sealing down provisions of the Act ° œ 

EK. P. Rdmakrishna Ayyar for Petitioners ‘ 

KS. . 
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Hooksit, J. Kadirvelu Ohettiar v. Kempu Chettiar and others. 
Ərd October, 1940, O.B.P. No. 820 of 1939. 


B. 144 of the Oode of Civil Précedure is worded in the most comprehen- 
sive terms and it should be widely construed. Its object is to put right 
what was originally an error of the Court and to restore the parties to the 
‘position they would have occupied. The word ‘party’ should be given a 
wide meaning, so as to indude persons who would become subsequently 
concerned. 


Thus where a decree-holder when a revision petution was pending asugns 
the decree to a third party who realizes the amount and in a retrial a smaller 
emount ıs decreed a claim to restitution as against the original decree- 
holder arises, 


V. T. Eangasam Ayyangar and K. Ramaswami Ayyangar for Petitioner. 
M. S. Vonketoroma Ayyar for Respondent, 


KB, — 
Wadsworth, J. Thangapraknsethammal v. Ramalingam Pillai 
8rd Ootober, 1940. O.B.P. No. 1455 of 1939. 


Madras Agriouliuruts Relief Act (IF of 1988), S. 14—Hwusbond ond 
wife joint promsors—Appbkoabtty of S. 14 to wifes debt. 

Where the husbend and wife are jomt promisors, so long as her hus 
bend is alive since she has no share in the joint family property it would 
be apparently impracticable to apply 8. 14 to her indebtedness. 


K.B. ——— 
Abdur Rahman, J. Tirupathi Reo v. Prahiadrai Banwari Lal. 
dith October, 1940. OBRP. Nos. 506 and 507 of 1938. 


- - Contract Act (IX of 1872), S. 16—Wagering contract in Bombay—Moncy 
poid wador—Recovery—Probbtied wader Bombay Act III of 1865—Swi if 
moantomadls in Madras. . 

; Where rb suit is competent in Bombay to recover the amount paid to a 
defendant under Bombay Act, OI of 1865 in 
the suit cannot be instituted m Madras. The words of S. 1 of the Aet are 
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Wadsworth and Potonjak Sastri, JJ. Narayanan Chettiar 4. Ottu Veeru 
15th Ootober, 19-40. Goundan. 


AAO. No. 72 of 1999. 
Hadras Agriouliurwis Rekef Aa (IV of 1988), 8. 19—Promiesory noto, 


“dated 4—1—198 and letter of guarontce wm respoot of the note By others 


dated 7—8—1938—Compromase -deorss—Soaliag down—Prinot ples. 
Defendants 1 and 2 executed a promissory note on 4—1—1981 and do 
fendanta 8 to 5 gave a letter of guarantee, dated 7—8—1938, in reapest of 
the debt, There was a compromise decree for Ra. 5,000 for the debt including 
interest and costa against all the defendanta. Subsequently defendants 1 and 
ö apphed by separate applications for sealing down the deeree debt. 
Held, (1) thet the 5th defendant was entitled to have his HabıHty under 


the letter of guarantee scaled down with reference to 8. 9 and not with 
1eference to R. 8 of tho Act; 


(2) that a decree on a compromise is substantially the same as a decree on 
uny other contrast and to the extent to which the compromise is a renewal 
of a pre-aristing debt the decree has to be scaled down with reference to the 
principal onginally advanced. (1940) 2 MLJ. 298, followed; 

(3) that it ıs not proper for the Oourt to reopen the compromise, tax the 
costs and appropriate the payment first towards the costs under the proviso 
to B. 19. (1940) 2 MILJ. 476, followed; 


(4) that the proviso to A. 19 applied only to the costa as originally 
decreed and not to costa in execution. (1940) 2 MLS. 685, followed. 

T. P. Gopaladrishnon for Petitioner. 

C. A, Seshagiri Sastry tor Respondent. 





K.S. 
Watleworth and Patanjals Bastri, JJ. Sebapathi Mudahar v. 
186th Ootober, 1940. Hajarathinam Mudaliar. 


AAO, Ho. 661 of 1938. 
Madras Agrouttursis Relist Act (IV of 1988), 8. 8, Bzplanation— 
Soope-—Son estopped from questioning Ualiiity under a mortgage after 


_ partition by his father which he had attosied—Subsequent mortgage by 


tis som of his own property m disoharge of father’s mortgage debt—Iif 
renewal af sarler dobt. 

Although it had been held that a son was estopped from disputing 
the liability of his property under a mortgage by his father after parti- 
tion by reason of his attestation of the motgage, it cannot be seid that 
& fresh mortgage executed by the son alone binding only his own property 
and discharging his father’s mortgage is merely a renewal of the son's 
own liability. There is a complete novalio which cannot be treated as a 
renewal by the same debtor. 

A. Ve Viewonatha Sarir for Appellant. 


8. Muthtah Mufatar foi Respondant. 





K.8. 
Wadeworth and Patanjali Barri, JJ. Á P. Batyensrayanamurthi v. 
17th October, 1940. Settl Ganisettl and others. 


O.M.A. No. 118 of 1939. 


Madras Agriculwists Relief dot (IV of 1988), S. 19—Fimal decree 
of 192-8—1087 on mortgage—Private sale of some toms of hypothsoa on 
B—10-~1987—Vendes rected to pay decres-holder—Balonces rmaciniag 


` unpaid by vonges, a non-agriouliust—Doebt scaled down to sero by operg- 


taon of damdupat rulo—Vendeo sf om be jmpleaded and made Kable for 
tha dobt as a non-dgricuherisi. 


à e 
50 : 

After. final decree on a mortgage some items of the hypotheca were 
ee ee ee 
decree-ho|der. A portion of thb consideration remained unpaid when the 
debtor apphed for entering up satisfaction of the decree, (more than 
twice the amount of the principal and costs havmg been paid towards the ` 
deeree). The eredtto: sought to implead the vendee, a sg iene 
and make lum liable for the balanco duo under the detres applying the 
prinsiple laid down in ORP. No, *1584 of 1988. - -` 

Hold, that the vendee cannot be impleaded as he has no sdéparate 
rights to agitate in the execution of the degree, that he was not party to 
the _ decree and scabng down caunot be restricted to the judgment-debtor 

s interest in the property im‘ bis possesmon inasmuch ag that 
will result in splitting up of the doeree agaimst the only perty to the 
‘decree, and that the principle in OBRP. No, 1574 of 1988 will not apply in that 
the vendee was not a party to the suit. 

P. Satyoncrayona Eao and M. Balakrwhnomerthy for Appellant. 

F. a ai i 





K.8. P 
Wadadeworth and Patanjah Sasirt, JJ. _ Nataraja Goundan v. Oethols 
17h October, 1040. Sytian Bank, Ltd, Trichur. 


Madras doana Rolf Act (IV of 1988), 8. 18—Deorse for 
futwrs wmataimonts xundor a dahi, fring the prnoipa—Batuiction of tha 
pracipal im scaling dowa—If pormisnbis. : . i 

Under 8. 19 of Act IV of 1988 the Court has no jurisdiction to 
reduce the prinsipal of a decree débt except on the gromnds'laid down in 
` the Act. ‘A deeree debt cannot- be' reduced ‘meiely~on’ the 
deeree did not give effect to a contention which might have been . 


not be reduced in proceedings for sealing down. 
K. V.,Ramayeshan for Appellant, 
B. Viswomathan and N. D. Faradaokanar Toi. Reepondenta, . 
K.S. 


Wadsworth and Patanjak Sastys, Jd. Nadaraja Pilla: v. Renge- 
Blet aidi 1940. wami Karamundar. 
á . O. ML A. Nos., 325 and 438' of 1939. 


Madras Agriculivrists Roles} Act (IF of 1988), S. 19—Sals in exsow- 
tion of deorco with permission to daproehoiden to bhd and st off—Sale 
pror to 1—10—1987—AppHoaiion for soahag dowa. dooreo amount—Mata- 
ùmaabiiiiy, ponding appkarhom to sot ande sate under O. Sl, 'r. 90, CPA. 

In execution of a deeree on two promissory notes the judgment- 
debtor’s properties were sold in execution prior to 1—10—1987 and pur- 
chased by the desreehalder who had- obtained’ leave to bid and set aff the 
purchase-monay towards his deeree amonnt. An application to set aside 
the sale under Civil Procedure Oode, O. 21, r. 90 was pending when the 
defendants appHed under 8. 19 of Act IV of 1988 for sealing down the 
debt. 

Hox, that such an application is maintainable and ‘the doereo is not 
satisfied before the confirmation of the sale by the mere purchase and 
set off by the doereeholder under O. 21, r. 72, O.P.O. 
` Oase-lgwieviewed, ° 

The Advocate-Gonoral (Sw A. Erishacswamt Aiyar), < A, Seshagiri . 
astri and K. S. Deskom for -Potitioner, - - 

` E. Rajah diyat snd” Ñ 8. Bajagopalachori for Bespondenta, . 

K.B. nai Eo 
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` Pondrang Row, J.: ` " Velayndha Maistry v. Mariammal. 
23rd September, 1940- B. A No. 514 of 1939. 
l Tiosnoo—Treès planted by lioonsces—Right to remove on termination of 


, COROS, ‘ 


Trees planted under a Hoence do not go with the-land and the person- 
who planted the trees-is entitled to cut and remove them; but he is to restore 
the land in the condition in which it was hefore the trees were planted. 

' The principle applicable to removal of buildings on another man’s land 
would also apply to trees. 24 Mad. 47 (F.B.), referred to. 

K. 8. Desikan for Appellant. 

F. Ramaswam .Aiyar for Respondent. 





KB. 
. Kug, d. Sambasiva Ayyar v. Dharmi Ammal 
24th September, 1940. AAAO. Nos. 127 & 136 of 1930. 


Provincial Insolvency Act (V of 1020), 8. 51 (1}-—Date of admtenon of 
pélition—Bencpt of the execution—Meaning. 
| The date when the Court accspta an insolvency petition as having been 
validly presented is the date of the admission of the petition. Where pro- 
perties were pold separately and their sale proceeds were realised separately, 
the sale of each lot was completed when the whole of the balance of the pur- 
clipe money in regaTd.to each lot was deposited in Court. Where money 
in realised for one of the lota after the admission of the insolvency petition 
the official receiver is entitled to it. ‘Benefit of the execution’ means the 
sum realised kless the costa of execution. 

57 Mad. 830-68 M.LJ. 402 and (1989) 1 MLJ. 205, not followed. 

Decision of Wadsworth, J., in CMLA. No. 175 of 1987 [(1989) 2 MLW. 


(N.B.0.) 27], followed. 
B. Sundaralingam ond A. V. Vigwanatha Sasirt for Appellants. 
` TÌ K.- Subramania Pillat for denta. 
EBren o Sen 3 
Wadiworih, J. > + Parameswara Menon v., Kotana Narayana Menon. 


4 


8rd Gotober, 1940, OEP. No. 1401 of 1939. 


Madras Apriculiuristy’ ReWef Aot (IV of 1988), 8. 28—Doocres of 
forngn ooert—Hztoution in Madras Presidonoy—Applioation wader S. 23 for 
stay—If com be granteg. 7 

Where the holder of a decree of a Court of the Ooehin State executed 
his decree by the vele of properties in British India, the Judgment-debtor 
cannot claim to be an agriculturist entitled to the benefit of Act IV of 
1988, The Court which has to seale down the decree under S. 19 will be 
tha foreign Court, to whieh however the Act bas no application. 

E. Kettikrishna Monon for Potitloner. 


Respondent not represen 


Wadsworth, J. Ramalingam and another v. Thummalapalli 
Tth, Ootoper, -1040. ~, Peda Kottayya and another. 


oa ete OBRP. Nos 1039 and 1040 of 1999. 
.. Madras Agriutiwrists®’ Relisf Act (IF of 1988), 5, 283—Apploability. 
, ~. In B. 23. of;Madras Act IV of 1688,the worda “property in whieh an 
agriculturist had ah interest bas been sold” must refer to the atate of affairs 
at the time of the sale and cannot cover a case in which the agriculturist had 
parted with his interest in the property sold fong before the sale. Where 
the property sold belonged to non-agrienlturist- defendants, S. 23 will have no 
application. 7 ek 
P. Somasendarom and P. Swryanorayana for Petitioners. 
P. Piya for Respondent m O.RP. No. 1089 of 1989. C % 
° KB. 
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Wadsworth and Patanjali Sosiri, JJ. Chockalingam Ohottiar v. 
2 Bag Ootober, 1940. ` Muthorama Ohettiar. 
OMA No. 43 of 1939. 


“Madras Agruoulturists’ Relkef Act (IV of 1988), 5. B, pis O—Joint - 


famtly.—Assecsesmont of managor—Ef oct. 

a ee ee eee 
the manager of the family in his capacity as manager, then such assessment 
_ is eafficient to disqualify the fanfily as a whole from the status of an 
agriculturist. 7 

F. Ramaswamy Iyer for Appellant. ° 

E. Rajah Ayyor and N. @. Krishna Ayyangar for Respondent. 





KA. 
Wadsworth and Patonjak Sastri, JJ. Parameswara Aliyar v. Nera- 
22nd Ootober, 1940, yé yanen Nambadiri. 


OBR.P. No. 2563 of 1939. 

Madras Agriouliwrist’ Rehof Act (IV of 1988), 8. 15 (1)}—Assignmont 

by non-agriculiurist to agriontturist after coming into foros of the Act—Ront 
due by suoh assignce—if falls wnder 8. 15 (1). 

Where at the commencament of the Act the rent was payable by a non- 

agriculturist in respect of the suit land the mere fact such land has been 


assigned after-the Ast came into foree to an agri eannot give tbe 


‘agricultarist’ the benefit of ‘8. 15. 
E. P. Ramakrishac Atyor for Petitioner.. 
D. H. Nombudripad for Respondent. 


i 





KA. ~ 
Wadsworth and Patanjal Sastri, JJ. ; i Balamabramania Goundan v. 
28rd Ootober, 1940. Muthokumars Pilal 


OMA. No. 47 of 1939. 


Madras Agricutteristy “Reef Aot (IF of- 1938), S. 19,  Proviso—_ 


Construction, 


Before applying the provisions of the Act to a decree, i is necessary 
first to satisfy the requirements of the proviso by adjusting from payments 
already made (whether made before or after 1—10—1987) towards the 
decree an amount necessary, to satisfy the decree for costa. This right to 


adjust towards the cost of the decree da not subject to uppropriations towarda . 


interest made before 1—10—1987, 
~ R. Valdyonathan for Appellant. ` « pod 
N. Somaswndoram for Respondent. 





K.S. 
Wadsworth and Patanjali Sastri, JJ. M. Munirathinam Iyẹr v. R. A. Reame 
24tik Ootobor, 1940. A seshsgiri Iyer and others, 
bo g i O.M.A. No. 553 of 1988. 


' Madras Agnowkturist? Rohef Act (IV of 1988), Ss. 8 and 19—Enter- 
ing up part satefaction of decree—How far appropriation towards dsores, 
A payment whieh has been definitely appropriated to the decree by the 
recording’ ofpart satisfaction cannot be regarded as uneppropristed payment. 
The burden lies on the debtor to show that interest was outstanding on 
J—10——1937 and unless he shows that a payment hes not been appropriated 
towards interest the appropriations eannot be re-opened. l 
A. Seshachariar for Appellant. 


Ne ATAMON Po N- Ren cororason, AAD, Noronha tor Bapondent 
K.B. (s n 
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VK cnkatoramana Rao, J. Chennakrishna Chettiar v. Secretary of 
Bra October, 1940. State for India in Council by 
l “> Collector of Salem. 
S.A. No. 190 of 1938. 

Agraharam Eaght to irrigation in respect of—If oan be aoqwred by 
presoriphon ag the Crown. ` 

Where land whieh is the subject-matter of the suit is not ryotwari but 
agraharam land, in tho fact of B. 15 of the Easements Act, S. 2 of that Act 
cannot be anvoked for defeating the claim of the plaintiff on the ground that 
no prescription can be pleaded against the Orown. 

The decusion ın 71 M.J.J.°268 is applicable to the case of a ryotwari 
pattadar but not to the case of an inamdar. 

A right to water acquired by prescription can be pleaded as an engage 
ment within the meaning of the Irrigation Cass Act. 48 Mad. 529 (P.0.), 
followed. : 

An inamdar or zamindar can acquire a right against the Orown by pre 
scription by enjoyment for over sixty years, 

B. Sttarama Rao and T. Krishna Rao for Appellant l 

K. Srinivasa Roo for Respondent. 





KB. 
Wadsworth, J. Kothandarama Chettiar v. Adi Ammal. 
Bth October, 1940. O.B.P. No. 1060 of 1940. 


Court-focs—Application for probate of a will— Allowance payable in 
pursuance of maintenance deed created’ Guring testator’s hfotimo— Main- 
tenance payadle-to ‘widow wider the will—Valws of —If-to be deducted from 
‘gross value of assets for pwrpose of Cowrt-fes. 

In so far as a will leaves an annuity to a widow, that annuity is tantamount 
to a legacy and the value of it cannot ‘be subtracted from the assets of 


charge on certain properties the capitalised value of the allowance settled in 
the deed is a ‘debt binding on the estate and must ‘be deducted from the 
asseta upon which Oonrt-fee is payable. The value of the allowance will be 
governed by the expectation of life and it can be calculated by adopting 
some actuarial form. 

Oh. Raghava Rao for Petitioner. 

The Government Pleader (B. Sttarama Bad) and K. Krishnaswami ‘Aigan- 
gar for Respondent. 

KB. ——- 
King and Venkataramana Rao, JJ. Ukkali v. Sivaramakrishns Pattar. 

‘lith Ootober, 1940. : 
‘S.A. No. 205 of 1936. 


_ Malabar Tenancy Act (XIV of 1980), 8. 17—Renewal of kanom—lIf 
to be on same terms. 

The word ‘same’ in B. 17 connotes a renewal of the kanom dn- the samp 
terms as the previous kanom. If the landlord declines to grant s ren 
on payment of the proper renewal fee the tenant oan seek the sid of 
Court and the Court should grant a renewal of the kanom only on 
same terms as the previous kanoms, ‘ 


C. ‘Unekanda Menon for Appellant. 


R. Srinivasa Aiyar for Respondent. ° 
KA. . « S 
Mookett, J. ,Borukaleay Breni S v. Berukulgm, Pannai 
lth October, 1940. Chatram. 
es e OBP. ‘Nos. ‘2858 k 2659 of 1939. 


Churt-Foss Aot (VII of 1870), Be 7'(t¥)e(s) and S. 7 (Y) (b)—Trustoe 
stoking to recover propetty in his own right—Provision appkoabte. 
NRG 
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Where a trastes seeks recovery of property in his own right B. 7 (œw) (a). 
it ths Galton Aa doa ack aoe be 7 (o iE e the relevant 
provision. i 

E. Ramamoorthi Ayyar for Potitianers, 





The Govermmont Ploador for the Crown. ie ee ene T 
KS. - 
Wadsworth ond Patonjak Sasiri, JJ. '  Pentela Venkayya v. Palepa 
24th Ootober, 1940. » Ohinna Bubbayys. end others. 


OMA. No. 501 of 1938. 
Madras Agriowtiwrists’ Rolie}, Act (IF gf 1988), 88. 9, 11 and 19—-Alow- 


ing cownter interes} on poymdnis—Inforonce—Deoree for oosts after 
1—10—1982—Soaking down. 

_ The mere all _of counter interest on payments is nothing more 
than a method of and cannot indicate an intention to adjust 


those payments to principal and not towarda interest. 

Decision in O.B.P. No. 1074 of 1988, ths, ante 

A decree allowing interest on costs pesed after 1—10—1982 - must 
tiself bo scaled down as a debt falling under 8. 9. It will carry interest 
at 5 per sent. per annum up to 22—8—1938 -and thereafter at the dearee rate 
which is les than the 6 1/4 per sant. specified in B. 12. 

F. Swryancrayana for Appellant, es 


E. Kotayya for Respondents. i i 
Lakskmona Rao, J. _. Public Prosecutor v. Panchakarla Sooramma. 
25th October, 1940. Orl App. Mo. 457 of 1940: 


Madras Provontion of Adutioration Act (III of 1918), Br. 27 and 289— 
_ddding water to, milk—Ojffoncs—Purity of miik—If material. 
ane Rule 27 ‘of the rules framed under N. 20 of the Madras Prevention of 
“Advlteration Act provides that no person shall add any water to milk intended 
` for sale or offer for selo milk to whieh any such addition has been made. 
“Rule 29 makes a bressh of the rule punishable with a fine and where there is 
such a breeeh the purity of the milk is immaterial and an accused cannot be 
wrea oan 


Lokthmma Rao, d. The Crown Prosecutor v. Ahmed Moldeen. 
25tA October, 1940. Cri. Appeal No. 589 of 1930. 


Madras City Pokos Act (TII of 1888), Ss. 87 (2) and 45—Koopiag 
or using o howss for the purpose of gaming—Gisi of the offonoe. 
_ ‘That bets were received by agenta outside the house does not by itself 
negative the presumption of use of house for gaming purposes. 8. 87 (2) 
- of the City Poliee Act which makes it an offence to keep or use a house 
tor the purpose of gaming on horse raees, does not require the house to 
‘be kept or ured for the purpose of betting with persons resorting thereto 
as under the English Act and Bradford v. Dawson, (1897) 1 Q.B.D. 807, 
ois not in point. 
Appellant in person. i 
- E. P. Sarvothama Rao, and ‘Mahanunad Moheb Ak for Respondent, 


t 


7 K:8. ® oa ey 
Wadsworth: ond Patonfak a eae 
Bastri, JJ. $ gi and others. 
28t% October, 1940. a - OMA No. 38 .of 1940. 


Madras Agriovttwists’ Retief Act (IV of 1988); 8.. 19—Paymonis be . 
fore %-°10+-1987 towards debt—Bwrden of proof as.to ‘appropriations. 

‘Where >it is -conseded that certain payments made by the debtor had 
* bean adjusted towards the debt prior to 1—10—1987, the adjostments must 
` have bean..in reduction of ‘either interest or prinetpal. If the debtor is 
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not able to show that they are in reduction of prinetpe! leaving ‘interest 
outstanding on 1—10—1987, he must fail, aa the burden is on him to show 
that interest was outstanding on 1—10—19B7 and wes wiped out by B. 8 of 
the Act, On this matter there ia no difference in principle between the casas 
of bankers chgrging compound intarest and other creditors charging simple 
interest, 

5. Romaswami Aiyor for Appellant. 

T. M. Ramaswomi diyar for Respondents. 





K.S. 2 
Burn and Moobeti, JJ. : Subba Reddi v. Eswara Reddi and others. 
Ehth October, 1840., O.M.A. No. 595 of 1888. 


Provinolal Insolvency Act (F of 1920), 8. 35—Petition by another 
oredtior for annulment of adfudtoation—Allsgation that no debt was dwa to 
the petitioning creditor ond that adfuchoation was result of collusion bo- 
tween insolvent and potitioning oredvior—Delegation of inquiry to OMotal 
Reosiver—Propricty. 

A petition under 8. 85 of the Provincial Inaolvenay Act for annulment 
of adjudication was filed by another ereditor who alleged that, there was 
no debt owing to the petitioning erediter end the ‘adjudieation ought not to 
here been made as it was the result of collusion. The Distrist Judge 
after admitting the Yosuments filed forwarded the reeords to the Official 
Receiver to inquire into the matter and record tho deposition of witnesses. 
Acting on that evidence the Distriet J udge anntled the adjudication, On 
eppeal, objection was taken for the first time to the procedure adopted in 
delegating the taking of evidence to the Official Receiver. The respondent 
contended that the objection ought to have been taken at the earliest oppor- 
tunity and should not be allowed to be raised for the frst time on appeal 
and that on the authority of 22 O.W.N. 700 it was open to the District 
Judge io ‘‘direet the Official Receiver to enquire and report for his own 
information”, . 


9 
Held, that the District Judge had no power to dalegete to the Official 
Receiver the duty to inquire into the farts of the ense ‘and the fictitious 
character of the debt due to the petitioning creditor. 
Kastert Seshagiri Rao for Appellant, 
8. 8. Bharadwaj for Respondent. 





a 
K.N. 
Wadeworth and Patanjali Bastri, JJ. Venkataranga Redt v. Para- 
Bist Ootober, 1940. kuchinng Sithanna, 


O.M.A. No. 51 of 1939. 
Becoution procesdings—Constructive res judleata barring fal gmont- 
flobtor—Sons of euch fudgment-debtor tf alec barred. | 
An order for execution made after notise to the jndgment-debtor who 
does not appear and offer any objection preeludea him from raising a “plea 


followed. (1040) 1 M.L.J. 868, diatingnoisted. 
EK. Srinivasa Rao for Appelant. 
P. Bas Red for Respondents. p l . 
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Patanjali Basiri, J. . « Anudigeghayya v, Venkataswami and another. 
‘lst November, 1040. | O.B.P. No. 19% of 1938. 


_ Madras Vilage Cowts Aot (I of 1898), 88. 18 and 78—+Suit for reoo- 
very of movables or thoir valuc Bs. 50—Juriacotion of VUlage Court to try 
—Ordsr of District Mwasif under S. 78 revising the Village Court's order 
—If opm to further revision by High Court under C. P. Coda, 8. 115. 

A revision by the High Court is competent against orders of Dis- 
iriet Munsifs under B. 78 of the Village Courts Act. 53 M.L.J. 181, relled 
on and 84 I.C. 508, distinguished. 

A suit for the recovery of movables is œ suit for recovery of personel 
property within the meaning of 8. 18 of the Village Courte Act and the 
Village Gourt has jurisdiction to entertain such a suit if the value is not 
over Re 50. 5 l l 

Kasturi Seshagwi Rao for Petitioner. 

K. Yorkateswaran for Respondents. 


K.B. 
Wordsworth ond Patanjali Sastri, JJ. Bamasubbier v. Ramier and others. 
O.M.A. Nos. 101 and 160 of 1940. 


Mañras Agriculturists’ Belle Act (IV of 1988), 8. 8, Raplanatiom— 
‘Soope. i 

On 148—1922 P and his sons BR and V executed a promissory note 
for Re. 7,000 in favour of S on‘ whose death his two sons X and Y ‘divided 
the debt between them and in pursnance thereof, the debtors Æ and -F 
exesuted on 19—8—1925 two promissory notes one to X for Ra. 4,900 and 
another to Y for Be, 2,600. On 18—8—1928 E and y and the other two 
sons of P who bad not joined in the creeution of the earler pronctes exo- 
euied two prorotes for Ra. 5,400 and Rs. 2,200 to X aud Y respectively in 
ranowal of the two promissory notes of 1925. In June, 1931, V separat- 
ad himself from his brothera, and the other three brothers who continued 
joint, executed ~romimory notes for Re. 5,968 and Ha. 2,426 respectively 
in settlement of the debts due under the notes of 1928. X and Y obtained 
deereep on 16--@-—1998 and 6—2—1688 on Aheir respective promissory 
note. The lower Court sealed down the decrees with reference to the 
principal sum of the promissory note of 14—8—1922 apportioning the 
amount sealed down between the two dearee-holders in the ratlo of 
Ra. 4,900 to 2,600.2 On appeals by the decree-holders, 

Heid, (1) that the various notes ware executed on behalf of' the joint 
family of P and his sons, and the debtors were substantially the. same being 
the joint family. (1940) 28 M.L.J. 651, followed; 

(2) that the. creditor in respect of each eet of promissory notes axe- 
cuted subsequent to the partition in the ereditor’s family is the same, 
namely X and Y respectively, The debt due under cach of these ‘deeroes 
can be tresod back through successive renewals to the two ` pronotes of 
148—1985; 

(B) the earliest note of 14—8—1922 having been executed to 8B 
‘the father, sand the debt having been split up at the subsequent partition 
between X and Y cannot be said to be renewed or included in a “fresh docu- 
trent’ within athe moaning ofthe Eixplanation to “8. 8, although the-sume ‘for 
. which ‘the ‘later pronotes were-/executed were equal. in the aggregate“ to the 
norighial:debt: ‘The ‘sealing own process will therefore have to stop .with 
-and not‘go beyond the tro promissory notes in. favour ôf X-and Y 
respectivgye of 19—8—1928.. ` 

' T. M. Ramaswom Aiyar for Appélisrits. 
° B. 0. Seshackala diyar for Rerpondenta. ae 
K.B. Sa 
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The Chief Justico and Patanjali- Sastri, J. Raja of Vislanagaramn 4. 
2nd October, 1940. Narayarerejo. 
C.E.P. No. 725 of 1037. 


Madras Estates Land Act (I of 1908), 8. 25—Agreoment by ryot to pay 


a prominm—Ryog lst into posscasion—Londiord, if can recover the prowiwen 
terwards 


af : ; 
Where a ryot has agreed to pay a pramium and has been let into possession 
before making the payment, the landhalder eannot recover the amount from him 
afterwards. The ryot may pay the premium if he chooses but he cannot be 
held liable to pay. There is no lability after entry. 
K. Butttcrishna Menon for Petitioner. 
Respondent not represanted. 3 





© 
andrang Bow ond Abdwr Rahman, JJ. Lakahminaresimhacharyulu v. 
11th Ootober, 1940. . McLawrin High BSehool, 
Gocansada, i 


Appeal No. 209 of 1938. 

Master and ssrvant—Contract of sorvict—Provision that appoinimoni 
te “pormanent” and will not “ordinarily” be torminated—Construction. 

Where e contract of service provided that the appointment was permanent 
and will not ordinarily be terminated by the manager, and the employee's 
services were dispensed With on the ground of “financial stringency” in the 
employer institution, in s suit for damages for breach of contract, 

Held, it would not be every financial stringency that would some under 
the definition.of other than ‘ordinary’ but it must be of a suffielently grave cha- 
Tacter as to necessitate the termination of the contract with the plainth? and 
tha burden is on the employer to prove that there was such an oxtracrdinary 
financial stringency. 

F. Govindarajachan and D. Swryaprakasa Fao for 

' The Advocate-Gonoral (Sir A. Hrishaatwomi Aiyor) and D. Norasorafs 
for Respondent. - 


K8. — : 
Tho Chis? Justios and Krishndewom Jayalakshmi Ammal v. Mylapore 
$ Ayyangar, d. Bindu Permanent Fond. : 
16th Ootober, 1940. 0.0.0.4. No. 20 of 19%. 


Gift deod—Consiruciion, 


A donor after reciting that mhe had given the properties as stridhanam 
to her grand-daughter proceeded to state asx follows: “She shall take pos 
seesion of the said house on the said date, eollect the rant thereof, dis- 
charge the debt (sa debt owed by the donor) and enjoy the same; and the 
said property shall after her be enjoyed by ‘the male issues or the famale 
issues of the donee, from son to- grandson and so on hereditarily with 
right to gift, exchange or sell the same.’ : 

Hoki, that the gift conferred an absolute estate and the words ‘after 
her’ are to be regarded as words of inheritance and not limitation 9% 

T. C. 4. Bhashyom and T.C.4. Thérwenclackari for Appellant, 

A.’ Vonkataswbbo Mudawer for Respondent. ` | 

K.S. l : . P 
The Ohiof Jusiios and. Krishnaswami Gaffar Khan- v. Syed Noor. - 
l - Ayyoagor, J. . 0.0.0.4. No. 36 of 1939. 
17th Ootober, 1040. 
Tamdtation Act (TX of 1908), Art. 62—<docttoh for recovery of. moncy 
stolen —Limitation. na ef 

Where a peeson has lost money by theft Re can sue the thief for the° 
Tesoverf of the money quite apart from the ertme but if he does, the suit 
must be framed as one for money had and reealved, in which ease it will 

NRC 
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be governed by Art. NE aaa a aa 
suits for money had and resalved. 
49 Mad. 468 (F.B.), distinguished. 
. Qbtter: The English Law as to suspension: of civil remedy yntil the 
i ar aaa al kh Sch a Al ae, 
tlon between a misdemeanour and a felony. 
E. Derosswams Atyor and E. D. Jayaraman for Appallant. 
Eamhna Ahmad for Respondent. 
K8, oa 
Wadsworth and Patanjali Sastri, JJ. Y. Gmdarayudu v. K Beshayya 
17th Ootobor, 1940. and others. 
OALA. No. 83 of 1930. 
Madras Agriowliuristy’ Relief Act (IV of 1988), 8. 8, Eaplanation— 
“Assiguee of oredttor"——If. “same oroditor’”, 


e 





Where it was argued that for the purposes of the explanation to B. 8, the 


cxpresaion “same creditor’ meant the identical person and cannot be interpreted 

SRRA TEIE O AO CAUDAN te AAS Ene a aeo: of, Mine ne) nde) 
„Held, that the contention could not be accepted. a 
‘OBPa, Noa, 618 and 140 of 1989, approved. 
Ch. Raghava Bao for Appellant, 

. A. Lakshmoyya for Respondents, . 


d 


Tho KORE Justios ond Krishaaswomi Kunyil Chandu v. Mathiledath 
Ayyangar, J. Sankaran. 
., 29nd October, 1940. . . L.P.A. Mo. 35 of 1939. 


' " Malabar Tonanoy Act (XIF of 1980), S. 20—Socpe and applicabtitty. | 


A landlord in Malabar cannot maintain a sult for the evietion of s 
kanomdar except on one or more of the several grounds enumerated in 
8. 20 of the Mislaber Tenancy Act. The language employed In 8. 20 is 
plain and peremptory and its effect is to. supersede and nullify all eon- 
ee ee Pe on ene eee ear ee a 
terms of the section. 
| Decision of Patanjali Bastri, Ji, in (1989) 2 M.U.J. 21 (N.BR.C.), 
affirmed. 

UP. Govinda Menon for Appellant. 

ae a a 


TEE 


The Chief ston ond Krishanan i Rajamanieckam Chetfy v, 
Ayyangar, J. Abdul Halim Sebib. | 
24th October, 1940. ‘IPA No. 44 of 1939. 


~ Fransjor of Property Act (ITV of 1882), 5. 6 (o)—Suet for damages for 
wrongful dispossession of promises in bréaoh of wass agroomont—. 

by sale of the “profit and loss of tho swii”—Assignocs if ontttled to contimas 
the. swit. 

e Where after fing a smt for damages for wrongful dispossession. of premi- 
ses in breach of a lease agreement the plaintiff assigned by sale the profit 
A Ao oT be AUIE tee One SOO oer ee Aaa ene to ere ae 
right to be brought.on record and continue the sutt, 

Had Gia onl tar Teora, damage’ willie: tor take sonia tae 
mere right’to sue'and secording to & 6 (¢) of the Transfer of Property 
Ast’ camnot be transferred. ee ee eee 
obtains no right to interfere In prossedings in the action. > 
. 48 Pigd. 280 (P.0.), “followed. 

N. Srivatsa Atyangaor for Appellant. 

e, Ç. Padmenabha diyougor-for Respondent, ~ © ° 


KA. F T- e; * P ee ` : 
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Abdur Eakmaa, J. Naraparaju Ramamurthy v. Venkata- 
LOth Octobor, 1940, Nerayans, 
„B.A. Mo. 633 of 1040. 


In a suit for injunction restraining the holding of an election, the elec- 
tion was alleged by the defendant to have been held subsequent to the suit but 


E. Baja Awar and N., Krishnamackaré for Appellant. 
B. Jagawnadha Das for Respondent. 





E.R. 
Wadsworth and Patanjak Sastri, JJ. Yeddula Chinnabb! and 
ath November, 1940, i three othera v. Yeddula 
$ Veukatasubbamma end 
anothar. 


O.M.A. No. 500 of 1938. 

Madras Agriowliwrists’ Relisf Aot (IF of 1988), 3. 4 (h}—Mainte. 
nanos alowancs undor a deoreo—Whather ‘‘property’’ within the meaning 
of stotion. 

The maintenance allowance decreed to a Hindu daughter is ‘‘property” 
within the meaning of §. 4 (W) and therefore she is entitled to the immu- 
nity afforded by that provision, . 

Case-law discussed. 

Kasturi Seshagirt Rao for Appellants. 

A. Bhujonga Bao and D. R. Krtehna Reo for Respondents. 

K.B. —— 

Wadsworth and Patanjak Sastri, JJ. Ramanathan Chettiar v. Sitaram 
Sth November, 1940. Iyer. 
OLA. No. 134 of 1940. 

Madras Agriowturiste Relisf Act (IF of 1989), 3. 8 (42), Proviso (4)— 
Partnsrship—Aasezamoni to stnoome-tar—WNo asscsomont of partner indi- 
vidually—F feos, 

Where a partnership and not the individual partner was assemsed to 
tnoome-tax and the question waa whether the Individual can claim the benatt 
of the Act, 

Held, that when the partnership is asecesed the individual partner is 
also afecesed within the maaning of the Ast 

F. T. Bangaswamt Iyengor and K. S. Sonkororaman for Appellant,  » 

A. K. Sreeraman for Respondent. 





E.R, 
Wadsworth aad Patanjali Bastri, JJ. , Maturi 'Seshich v. Lanke Chinna 
6th Novomber, 1940. Pungwe 


O.M.4. Nos. 27 and 28 of 1939. 

Madras Agrioulturfats’ Relief Act (IV 8f 1988), g. 19— Application 

by one debtor tmpleading other debtors as respondents, for setting asides 

sals in exsoution and for soaliag down dscres—Application for. withdrawal 
—Rights of other debtors. 

Qne of the heirs of a deceased Mahomedan judgment-debtor sapplbed 

for setting aside the sale in axecution and for sealing down the deerea 
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impleading the other helrs as respondents who did not support ‘him. ‘The 
applicant then- applied for withdrawal of his application and the other 
heirs sought to be transposed as applicants, The appHeation to be trans- 
posed: was dismissed, but the other heits were permitted to: fle s counter 
affidavit in the original application and the sale was set aside. 

On appeal, Acid, that the application for relief under” Act IV of 1988. 
enured to.the benefit of the other heirs also and‘ the sale could be set aside 

Held also, that the Court had a diseretion to allow the withdrawal of 
the application only subject to the rights of the other hairs (respondents). 

57 Mad. 898: 66 MLJ. 517, relied on. 

P. Somasvndarom and P. Suryanarayana’ for 

E. Umamadssocram and P. Batyonorayana Bao for Bespondank 

K-S. 

Abdur Eahman, J. 7 -’ Ponnappa Pillai v. Bagirathi 

6th November, 1940. Ammal and others, ` 

S.A. No. 337 of 1937. 

a a e T 

When a testator bequeathed all his properties in favour of his adopted 
son and tho material clause in the Will was ak follows: “sensere I have 
bequeathed to my son, the schedule mentioned properties worth- Rs, 28,116-12-1 
to be got him after my death. Thè sald’ parson shall improve the same 
without making aby alienation and conduct the charities mentioned herein tll 
the end of his lfetirhh and enjoy the same with hereditary rights” and the 
Will contained no ee ee en 
the death of the donee. — 








Wadsworth aad aaa ‘ashe Is. E E Pillai ¢. 
‘llth November, 1040. _ ,Mathurbootham 
O.M.&. No. 99 of 1940. 

Madras Agrioutierist’ Relitf Act (IV of 1988), Ss. 19 ond 20—Appi- 
ee he ong gre 
oo-fudgmentidebtors should join in tH. - 

There is nothing ħa 8. 19 or 8. 20 whieh eompels all oo-judgment- debtors 
who have claims- as apriculturists to join in an appHeatlon-for stay or for 
ecaling ' ‘down filed by any other judgment-debtir. 

"A. Y. Narayanaswamy Atyar Tor Appellant. ` 
K.V. Sesha Atyongar. for Respondent... - a r 


i? 


KB, es | 
The Chef Justios ond rikanon EETA Dyno’ Sumanto: 
+ Ayyasngar, J. . - , + ° v. Kroshnachatidra’ Padhi minor 

“18th emer 1040. ’ : -~ * -by next friend. 


L.P.A. Mo. 6& of 1989. 
* vegotiable Incir Act (XXVI of 1881), 8: 87-~Promissory noto 


—Atteration of dates of ossowtion of- doowmont ond imiorzomont of interest 


pad—Plointify not guilty of ony compHotty—If §°.87 appltoabls, 
S. 87 -qpuld only apply to eases of fraudulent ‘alteretion: by a’ party 


and -to -casee where due to negligence by the party it will be posible for 
ee ee ` 


a PEON Che ABAT. TARDA y reported: in (1080): 8 MILT. 688, 


ofirmed). - 
B. Joanada Das dor Appellant. ‘i A 3 ye” 
- tBu V. Bamanarasw.for-Respondent.”- -- 7 6 oo OM 
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Wadsworth, J. Lakshmudu v. Saramma. 
11th October, 1940. O.B.P. No. 1519 of 1939. 
Madras Agrioulturists’ Relief Act (IV of 1988), 8. 28 Drsmissal of appl- 
cairon for default—Apphoation for restoration—C. P. Code (V of 1908), O. 9, 
+, 9 and 8. 14% —Apploaduity. 

An application under O. 9, r. 9 read with 8. 141 of the Code of Oivil 
Procedure would lie to restore an application under 8. 28 of Madras Act IV 
of 1938, which has been dismissed for ddfault. 

A. Lakshrayya for Petitioner. 

B. F. Ramanarasu for Respondent. oe 





K.S. 
Krag, J. Kovvuri Subba Rao +. Venkatapuram Panchayat 
11th Ootober, 1940. Board. ` ' 


O.BP. No. 482 of 1938. 


Looal Authorities Loans Act (I of 1888), 8. 4— Panchayat Board taking a 
loan without sanction of Local Government as required by the ruice—Hifeot on 
contract Right of orédstor to recover the amount lont undor 8. 65, Contract 
Aot. ; 
A loan wus contracted by a Panchayat Board without obtaining the 
sanction of the Local Government required under the rules framed under 8. 4 
cî the Local Authorities Loans Act. : 

Held, that though*the contract of loan was void and no suit to enforce 
it would he, the creditor was entitled to the restoration of his money: under 
8. 65 of the Contract Act. . i 

Case-law discussed. 


F. Viyanna for Petitioner. 
P. Satyanarayana Rao for Respondent. 





K.B. i - 
Vonkataramana Rao, d. Chinnaswami v. Mashavaraya Padayachi. 
18th October, 1940, 5. A. No. 855 of 1937. 


Promissory note—Sust by indorses under a forged indorsomonit—tf 
maintainable. 

Before an indorsee of a promissory note can get a decree on the 
strength of the indorsament, he must prove that the indorsement is genuine, 
if its genuineness were challenged; else he will have no title to eustain his 
action. Once a document is found to be a forgery brought about tq defraud 
some person of his elaim that is enough to vitiate it and no action can be 
founded thereon. : 

T. K. Swadararaman for Appellant. - 

T. §. Nataraja Pas for Respondent. 





K.B. 
Abdur Rahman, J. Axeesuddin Sahib v. St. Joseph’s College. 
28rd Ootober, 1940. 8. A. No. 103 of 1038. ` 


Madras Survey and Bownslartes Aot (VIL of 1928), 8. 18—Dootajon 
of survey authorities registering land in favour of platatif’, a mosquo—if 
tantamount to putting the mosque ia possession, i 

The decision of a Survey Officer would not affest the possession of the 
party against whom it was given. The order registering lgnd in favour 
of the plaintiffs cannot have the effect of putting the plaintiffs in posses- 
sion and if the plaintiffs fail to prove that tifey have been in possession at 
any time within 12 yoars of the suit, the-suit must fail on the ground of 
Hmitation. j : 

T. V. Muthukrishna Ayar and K.G. Srintoasa Awar for Appellant. 

gy. Sd&ha Aiyangar for Respondent. - - o 


K.8. 
NRC 
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Abdur Rahman, J. Veerabhadra Pillai v. Narayanaswami Iyer. 
25th Ootober, 1940. OBRP. No. 182 of 1938. 

Owi Procedure Code (F of 1908), O. 21, r. Oe) a ete 
alone—Kudivaramdar, tf comld apply for scttwg amde. 

lee ails tie saitaan iea dr ei is eesti a descent 
kudivoramdar will not be a person whose interests have been in any way 
affected by the salo of the mcivorom interest and as such be has no loows stand 
to present an application under O. ZL r. 90, O. P. Oode. 

B. Romamurthy and T. B. Sundorom for Petitloner. 

E. F. Srinivasa Aiyar and T. K. Subromamia PWiai for Respondent. 


KS. . oer 


The Chof Justios ond Raman Chettiar v. Muthopelaniappe 
Krishaaewawms Atpangar, J... . Ohettiar. 
23th October, 1940. °  GP.A No. 47 of 19%. 


Provincial Insolvency Act (F of 1930),,8 77—Lettor of request—iuit- 
ciency to confor furishtotion on Cowi aoterng in ad. 

The District Court of Amherst in Burma adjudicated s person as insolvent 
and asked the Distriet Gourt of Ramnad to act in its ald in decidmg the 
question of title to certain immovable properties of the insolvent (situated in 
the Ramnad District) and left the matter to the decision of the Bamnad Oourt. 


Heid, that the Ramnad District Court had cull jurisdiction by reason of 


8. 77 of the Provincisl Insolvency Act, to deal with the matier. There is no © 


necessity for any special istter of request from the Amherst Court. Directing 
a perty to file a petition saking for adjudication on a question of title in the 
Distriet Court of Ramnad is sufficient acknowledgment that the Amberst 
Court had asked the Hamnad Oourt to decide. all matters relating to that 
particular property. r : 

T. Nallasivan Pillai for Appadlant. 

E. Romoaathan Choltiar for Respondent, 


KA. bees 
Pandrong Row ond King, JJ. Saladi Padmavathi v. Official 


20th October, 1940, , Recarver of West Godavari. 
. Appeal No. 331 of 1837. 


Gifi—Doncr having considerable debts—Validity of gift as agoimst. 


oromtors. 

In spite of there being debts amounting to Ra. 40,000 valuable properties 
of considerable extent were all of them gifted by the debtor to his wife without 
any reference being made therein as to how his debts were to be paid aff. The 
gift instead of a will looked like having been detiberately executed in order 
to prevent the creditors from having a clatm on the properties of the executant. 

HOU, Si ges deed ta queers ones Ere er ore a 
against the creditors. 

i P. Chandra Boddi for Appellant. 
P. V. Rajamamnar and E. Subba, Rao for Respondent, 
EB. 
Pandrang Row.and Abdur Rahman, JJ. Raja Mahadsva Royal v 
lst Nôrombor, 1940. Raja Virsbasava Chikke Royal 
a Appeal No. 6 of 1038. 


Hiadwu Law-—Adoption by widow—VYakdity—Donsont of sapimise— 
Absoncs of wonsent of acarest male sapindas—Consont of oo-widow, mother- 
inlaw and romoter mais sapindae—If suffotent. 
© Importibls ostote—Henumoiation by father’ in favour of dert woa— 
Agoci on sciuro of citate im the hands of the son—Setiloment dood by 
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holder of impartible estate promdiag for maintenance of his brother—Re- 
aital that there was to be no relationship ua by blood—iffent on right 
of survivorship. 

Buidence Aoi (I of 1872), Ss. 82 ond ‘13 —Apfidants m another siit aot 
ante litem motam—Admiasthiltity—Ocrtified copies of letters fled in another 
rwit—When admitndle as public dooumonts in ovidenoce. 


4, the senior widow of the holder of, an impartible estate, adopted X 
with the written consent of her mother-in-law, her «widow, aud three 
other remoter male sapindas. The eonsent of her hasband’s paternal uneloe 
B and O was not obtained. As regards B ahe formally wrote a letter .ask- 


e mg for hiv consent but did not wait to ascertain his views on the propriety 


of the proposed adoption, and made the adoption before receiving any reply 
from him. As regards Q she did not ask for hie consent at all In a mit 
by C for the recovery of possession of the’ xemindeary properties on the 
footing that he was the nearest surviving coparcener, 

Held, (i) the eonsent of the co-widow and mother-in-law as female 
sapindas, in the absence of the consent of the nearest male sepindas was 
not suficient: to make the edoption valid. Observations in 12 M.I.A. 448 
at p. 444, B9 Mad. 772 and 48 Mad. l.iat p. 204, explained. 41 Mad. 
898 at 1004, appHed. 


(i) The eonsent of’ the remoter sapindas will not validate the adoption 
in the absenee of the consent of B and C, the nesrer mapindas, without 
proof that their consent was improperly withheld. ' 

(is) When the consenting sapindas have been parties along with the 
widow in setting up a false case as to the atistence of oral authority in 
favour of the widow by her husband, the eonsant erannot be held to be 
bona fide given in the spiritual interests of tho deeeased husband. 

(iw) When the zemindar during his Hfe time renounced his righta in 
favour of his eldest son and later on arecuted a will stating thet he had 
already renouneed his estate and disposing of his other separate property 
with provision for maintenance to his younger sons from the semindary 


` property in the hands of the holder, the property in the hands of the eldest 


son cannot be regarded as hie separate property. It was merely an accelera- 
tion of suceossion by renundation and there is no ehange in the 
joint family character of the estate. I.L.BR. 1989 Mad. 448 : (1989) 1 
M.L.J. 814, distinguished. Such a renunelation need not be in writing. 
8. 9 of the Transfer of Property Act applied and 24 Mad. 877, distinguished. 

(v) Where a Zemindar and his brother entered into a settlement under 
whieh the latter was to receive maintenance from out of the imeome of 
the zemindary and the settlement recited that thenceforward ‘axeept blood 
relationship there sbail be no relationship as regards properties’ the words 
aro not enough to constitute an expresp renunciation of sil the prospective © 
rights of suecession by survivorship to the zamindary which is necessary 
under Hindu law. 10 Mad. 834, 20 Mad. 265, applied. 1 Mad. 81% 
5 0.L.R, 480, distinguished. 48 AN. = 51 Mad. 189, 59 Cal. 1890, 56 
All. 468, referred to. 


(ot) Affidavits of third parties filed in proceedings in the revenue 
Courts in Hyderabad relating to the enquiry as to sucetsaion to semindary 
- property tn Hyderabad stating that an adoption took place, tendered in 
ovidenee under 8. 82 (6) of the Evidenee Act will be inadmissible in ervi- 
dence under that provision since they were not ate Utem motam but are 
admissible under sub-8. (7) as relating to a transaction as is mefitf%oned in 
S. 18 (a). Qaselaw discussed. 

(wi) Copies of letters fled in proceedings in Hyderabad ` “pearing 
certificates of the Realdent that the document is the eopy of a publie doeu- 
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ment of the Hyderabad -State are not publie documents within the, meaning 
of B. 74 of the Evidence Act in the absence of proof that the originals of 
the doeuments have ever been filed in those proceedings. 

The Adecowie-Goneral (Sir A. Krishnaswam+ Awar), V. Radhakrish- 
nayya, B. C. Seshachala Awar, K.E. Rajagopalan and “p.J. Remit for 
Appellant. a 

8. Srintvasa Atyongar, T.B. Vonkatarama Bariri, N.C. Vifta- 
raghavecharur, A.D. Sttaraman and A.C. Sampath Atyangar for 
Respondent. 


K.8. ee 
Burn, J. Nagier v. Parvathiammal. © 
6th November, 1940. B.A. Nos. 924 and 1070 of 1987. 


Cw Procedure Code (V of 1908), S. 16—Swat by Hinde wife for separate 
siointonance-—Prayer that a charge may be created over cértain tommovadic 
properties of the husband—Swit if oom be institwied in the Court withm whose 
jurisdiction the immovable propertics wore situated, 

Where in & suit against her husband for separate maintenance s Hindu wife 
prays that a charge may be created over certain immovable properties of tha 
husband the suit may be instituted under 8. 16, O. P. Gode, in the Oourt 
within whose jurisdiction the immovable properties are situate though the 
canso of action did not arise therein. 

42 L.W. 647, followed. 


K. V. Srinivasa Atyer for Appellant. 
‘VY, Meonaktheewndaram for Respondent. 


K8. l PETRER 
Patanjak Sastri, J. Chidella Veerayya v. Kalam Koti 
Bih November, 1940. - Reddi, Offels! Receiver, Guntur. 


. O.B.P. No. 26 of 1938. 

Provincial Insolvency Act (V of 1920), Ss. 5, 87 and 48—Powers 
of roview—oO. 47, r. 7, C.P.Code—Appoaladiltty of order refusmg review— 
Revesting of properties under §..87 long after absolute annulment under 
S: 48—Btghts acorwing moanahile. i i 

After an nneonditional order of annulment under S 48 a creditor 
applied for review of the order under O. 47, O.P. Gode, which was refused. 
He preferred an appeal under 8. 75 (1) to the Distriet Judge who dirseted 
the vesting of the properties under B. 87. On révision to the High Court, 

Held, (1) that an appeal Hos to the Distriet Court under B. 75, CL (1) 
of the Provincial Insolveney Act from every order of the Insolvency Court; 

' (2) that B. & of the Provincial Insolvency Act makes the review pro- 
visions appHeable to the Insolvensy Court; l 
.: (8) that an appeal can be preferred by an aggrieved person. and he 
is not barred, from appealing from the order refusing to review. A.I.E. 
1985 Pat. 177, dissented from; 

(4) that orders of revesting can be made subsequent to the date of 
annulment.e , (1988) 1 M.L.J. 824, followed; oe Le 

(5) but such revesting cannot affect transactions with reapéet to the 
property of the insolvent between the date of. annulment and the date on 
which the property is revpeted.in.an appointee under 8. 87. 


E: *Hrishaomerthy, for Petitloner, a, 
+.. B.V. Ramanarsu for Respondent. ; ee 
t K.B. a . . ake f 7 
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Wadeworth, J. BSingachala Ramier v. Anantakrishna Alyar. 
8th November, 1940. O.B.P. No. 1822 of 1939. 

Madras Agrioullurisis’ Relief Aot (IV of 1988), 8S. 9—Moyle of wort- 
ing oud. 

The proper node of working out Mabilitles with reference to B. 9 of 
Madras Act IV of 1988 is as follows: 

(1) Galeulate interest on the debt af 5 per eent. per annum. 

(2) Credit to the amount of intere so calculated the payments actu- 
ally made or appropriated towards interast. 

(3) Give a decree for any balance of interest thus caleulated together- 
with whatever is due for principal—no eredit belng given towards prind- 
pal on aceount of any excess payments towards interest resulting from the 
scaling down process. O.B.P. No. 486 of 1989, followed. 

A payment in full discharge of outstanding interest ip a payment 
towards interest, 

Deeisions regarding the effect of appropriations under 8. 8 are not 
appheable to a case under 8. 9 of the Act. 


T. M. Ramaswami Adyar for Petitioner. 
K. B. Bangaswom Atyangar for Respondent. 





K.B. 
The Chief Justtos and. Korwil, JJ. Mask & Oo. v, Vedachala Mudaliar. 
8th November, 1940. O.M.P. No. 2811 of 1840. 


Court-fecs—Courls inherent power to order rafwnd of court-fess— 
Whon ocorotecd. 


In an appeal in the High Court reversing the dismissal of a muit by 
the trial Court on the ground that there was no right of muit, the sutt wae 
remanded for trial on the merits. An appeal was preferred to the Privy 
Counci. <A stay prayed for by the defendant in the trial Oourt was 
opposed by the plaintiffs and was not granted and the suit was decided 
galinet the plaintiffs. Thereupon an appeal was preferred to the High 
Court and was pending when the deeision of the Privy Council was an- 
nounced deciding that there was no right of suit, which meant that the 
appeal could not be proceeded with. The appellant then applied for an 
order under the Oourt’s inherent powers for the rafund of the court-fees paid 
on the appeal, 

Held, the appellants having opposed the appHeation for stay and in- 
sisted that the suit should proceed notwithstanding that the appeal was 
pending in the Privy Council, there was no reason whatever for the Court 
to exerelse its Inherent powers to order refund of court-feos. 

E£. Bhashyam and T.R. . 8mnwasson for Petitioner, 

Respondent not represented. 


K B. — 
‘The Chef Justios ang Krishnaswam Ramalingam Chetti v. 
i Atyangar, J. Rodra Goundan. e 
138th November, 1940. O.M.P. No. 4681 of 1940. 


Madras Debt Concitatton Aot (XJ of 1986), Ss. 10 (1) and 28—Cre- 
ditor duly Ming his sriatemont of oladm——Fatlure of ortiitor to produce 
cooounts—d bsenoce of oreditor at hedring—Board declaring debt discharged 
—Legaltty of order—Reviow under B. 28—Apattadtlity of remedy—Hffeot 
on right to ismus of writ -of eertiorart. 

After a statement of claim has been filled by a crpditor before the 
Board under 8. 10 (1) of the Debt Conciliation Act, the Bohri bas no 
longer jurisdigtion to declare the debt aa discharged under S. 10 (2). 
Where after filing much a statement the Board declares the debt discharged 
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on the ground of the creditor's absense at the adjourned hearing and failure 
to produce account books, the order is unlawful and must be quashed by o 
writ of certiorari. The provielon for review under 8. 28 of the Act would 
not be such suitable or other remedy as to disentitle the creditor to the 
issue: of a writ, ee 
D. Ramcswime Atyongar for Petitioner. - Í 
T. G. Raghavachariar and P. `Sresiwasa Asyangar for Respondent. 


1 
` 


- K.B. ao ' É 
Wadsworth, d. E. Krishna Menon v. P. Raman 
14th November, 1940. alias Sankunni Moothan and two others. 


C.R.P. No. 1730 of 1950. 


Madras Agrovlivristy Relief Act (IV of 1088), S. 15—Tenant mort- © 


gaging demised property with possession dwooting mortgages to pay micha- 
varam——-Morigages if onttiled to déopostt arrears for fask 1848 and olaim 
the bonofts undor. S. 15 of the Act. : i 
A tenant’s mortgagee with possession of the demised property cannot 
be deemed to be the tenant Hable to pay the rent to the jenmi and there is 
no privity of estate or contract between the mortgages and the jenmi 
Where a deposit of a michavaram for 1346 fasli is made merely to safe- 
guard the intercet of the mortgagee and not on behalf of the tenant the 
mortgages is not entitled to claim the relief under 8. 15 of Aet IV of 
1988. j 
_ <A. P. Euttisankara Monon for Petitioner. 
C. D. F onkataramon for Reepondents. 





' K.B. , 
Pondrang Row and King, d. S. T. A. L. Alagappa Chettiar v. 
18th November, 1940. S, T. M E. Virappa Chettiar and others. 


Appeals Nos. 11 and 12 of 1037. 
Ciwil Procedure Code (V of 1908), 8. 78—Attachmont before judgment of 
fudgmont-dettor’s dsoree—Attachment ordered before fudgmont but affected 
after judgmont—Wahsthor an attachment withia the mooning of O. 21, 7. 58 (8) 
—Pondency of suit no Crouse to a decres-holdeor from excouting his 
dooree—IAmitation Act (IX of 1008), Art. 182 (6). 
Where a doeree-holder shortly before obtaining a deeree had appHed for, 
attashment before judgment of another decree which his judgment-debter had 
obtained and the attachment though ordered soon after, was affected actually 


some days efter the judgment was passed, and was made absolute some months . 


later, in an application for executing the decree made 5 years after its date 
and for a share-in the rateable distribution of certain assets in deposit in 


Hold, that though attachment was ordered before judgment still as it was 
effected after judgrhant it was permissible to look upon it as an attachment 
in execution and though that attachment in consequence gave a right to the 
decree-holdar, under O. 21, r. 68 (3), Civil Procedure Code, to execute the 
attached decree or to share in the realisations therefrom, neverthelag the 
execution of tho,decree in: regard to any other asset should be deemed to be 
barred, becanse no application in execution had been made for 5 years, 

Held also, that the pendency of a proceeding in regard to an attached 
property which was intended to make it available for the creditor, was no 
exense to the deeree-holder for not making’ his application earHer and the 
dearee-holder’s coming on tke record of those proceedings and taking an 
interet in thelr prosecution could not be looked upon as a stepin-aid of 
execution 80 as ‘to pave the later application from the bar of Hmitation. 

B. Gopalaswawi Aiyangar for Appellant. 

. R. Kesava Atyongar for Respondent. - - -@ 
KO. `- 7" 7 e a ey a 





Abdur Rahman, J. . oo 4. W.-K. Govindan Nair v. 
HtA October, 1940. The Maharaja of Ooehin. 
B.A. No. 55 of 1938. 


Landlord and tonant—Clatm for ront—Lamiloré if ontitled to oharge 
on improvemonts sffected on the land by the sub-tonani. 

A landlord would- have no right to ask for a charge as against the 
improvements effected by his own tenant, much less could he ask for it 
aa agamst the improvements effected by a sub-tenant. 

' Ceselaw considered. 
V. Radhakrishacyya and K. P. Ramakrishna Atyor for Appellant. 
F. Karvnakara Menon for Respondent. 


K.B. ee 
V enkatoramana Rao, J. Krishna Pattar v. Kunhunni Elaya Nayar. 
25th October, 1940. §8.A. No. 528 of 1937. 


Pledgs—Depostt of share ocortifioates of ocompany—lIf creates a oad 
pledge of suqh shares. - 

As the law stands at present in India, a mere deposit of share certifi- 
cates would not be enough to ereate a valid pledge. In order to consti- 
tute a valid delivery of the shares the pledgee must be put in control of 
the thing pledged so thet he may effectively axerelse the power of sale. 

Ccse-lew (EmgHsh and Indian) discussed. 

O. S. Swammathan for Appellant. 


E. Kutiteriahna Monon for BReepondent. 





K.8. 
Abdur kahman, J. SBubbayyan Chettiar v. 
20th October, 1940. Ponnuchami Chettiar. 


8.4. No. 225 of 1938. 


Setilomoat deed—Propertiss given to wife for her maintonance for life 
—Death of settlor—Subsequent unchastiy—f involves dwestiture of life 
ostate—Burdon of proof for sstting aside sottlomoni. 

The burden of proving that recitals in a settlement deed are not correst 
and that the deed is invalid for want of consideration, is on the persons who 
allege that the deed is not binding on them. 56 M.L.J. 768, reHed on. 
By the settlement properties were given by the settlor tp his wife ‘to Hve 
in and enjoy for her maintenance’’. It was established that she had he- 
come unchaste after the Hfetime of her husband and it was contended that 
the Hfe estate was forfeited by har on account of misconduct. 

Held, in the absence of any dwm casta clause in the settlement deed 
under which the property had come to vest in the wife for her life, no for- 
felture can be found to have been incurred by her on the ground of her 
subsequent unchastity. 

_A person who wants an agreement on conveyance to be declared invalid 
on account of its being opposed to publie policy has to prove the grounds 
which would bring it under S. 28, Indian Oontract Act. 

B. Sttorama Rao for Appellant. 


E. Narasimha Awangar for Respondent. . ° 

K.B. ; ees 

Abdur Rahman, J. Kasi Chettiar v. Secretary of State for 
Sih November, 1940. | India 4g Couneil and others. 


8.4. No. 1035 of £937. 
Practico—Appeat—O fiotal Receiver in insolvency refusing to appeal, 
Creditor if entitled to appeal 5 oa 
NRC 2 
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.» Añ Offiċial Receiver having failed in a suit to set aside aʻsaleand-in the 
first. appeal thereon, a ereditor obtained leave of the High‘ Court to appeal 
im usiown name on an.er parte application and filed the second appeal. On 
the question of the loous standi of the appellant (creditor), to file the 
appeal, T E ' a a EE So i 

. Hold, the Official: Receiver is you a representative, of, the creditors and 
it is not possible, for the ereditors te ignore him or act independently of 
him and file an appeal against a ddéelaion whieh the Offielal Receiver tafurs 
to appeal against. In a suit on behalf of the estate of the insolvent the 
Official Reeelver appears in his individual . capacity and a creditor has no 
independent right of appeal against the decision. “` =+ t57 °C. 

57 Mad. 670, followed. l ` l f 


. The leave to file the appeal granted to the ereditor se parte in the High 
Court cannot prejudice the interests of those against whom the order was 
passed, The proper course for such a creditor wishing to appeal is to move 
the Insolvency Court ‘under 5. 68 of the Provincial Insolvency Act- and to, 
apply for a reversal of the refusal of the Official Receiver to prefer an appeal 
to the High Court or for a direction to him to appeal or in the alternative 
ask for permission to appeal‘in the name of the Official Receiver. 

~ K. B. Ohampakesa Atyangar for Appellant.” a Ea 

The Government Ploader (B. Htarame Rao), ° E. Rajah Aiyar and 
E. Rangaswomi Atyongor for Respondents. ` ie a 


A 


K.B. ae 
Abdur Rahman, J. = l- Vatteppa Kone and another +. 
5th November, 1940. Muthukaruppan Serval.: 


. . B.A. No. 1071 of 1937. 
.Tort—Maloious proscoution—V orbal complaint to village magistrato 
charging the plaintif with robbery—lf. absolutely. privileged. 
A verbal eomplaint was mado. by the defendant against the plaintiff to 
a village magistrate charging’ the plaintiff with the offenes of ‘robbery. The 
village magistrate sent a report on the same day to the -poliee and--to the 


stationary sub-magistrate. The Magistrate ordered an énquiry by the — 


police which stbsequently made a report that the complaint was false, The 
plaimtift' was-not eren summoned. The Magistrate thereupon deelined to 
take any further action and proceedings were dropped: In. a sult for 
damages for maHcious prosecution, - 
Hold, (i)"as the plaintiff was not prosecuted he could not ‘bring an 
action for damages for malicious- prosecution. 37 Mad.-'181; 49 Mad. 315 
and 24 L.W.-22, relied on” = - + Seat oe a. 
(4, The-statement or complaint is absolutely privileged, (1940) 2 M. 
L.J. 556. ee. 
o (i) As the occasion was -privileged no action for damages for“ defama- 
tion will He, s : pee ae 
T. B. Sriatoasan for Appellants. 


E. Brisivasa Atyongar for Respondent., ` 


t 





K.S. o l l 
Wadewogih and Patanjali Bastri, JJ. Maruthuvamalal Mooppanar v. 
7th November, 1940. ` ' Avadsdachi, 


A A.A. No. 205 of 1999. 
o  Ctell Procedure Cote (FK of 1908), O. 21, r. '19—Crogs - dooress— Ene- 
Limitation. o a e i 


- — e m re 
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When the deeree provides for the recovery of sums' by two parties one 
against the other, it is only the party to whom the larger amount is due who 
ig entitled to execute the decree and limitation cannot mm against the 
person who is entitled to the lesser decree at a time when that decree is not 


executable having regard to the provisions of O. 21, r. 10. 
G. Srinwass Avyor for Appellant, , 
T. G. BRaghavaohanar for Respondent. 


° 





K.8. k 
Abdur Rahman, J. Byed Ghouse Sahib v. Mohamood Khan Sebtb. 
8th November, 1940. B.A. No. 801 of 1985. 


Madras Estates Lana Act (I of. 1908), S. 56—Ryote in posxesmon of 
joint holdiag—Pattas not tendered to alk the ryote—Sult wader &. 
56 to enforces aoctptance of patia—Mamtiainabdttty. 


The right of suit to enfores acceptance of patta arises to a landlord 
only aftar the patta hes been tendered by him to his ryot and, tf the hold- 
ing is joint, to the several ryots who hold the same jointly (1 Mad. 45 and 
13 Mad. 42, relied on). One of the joint pattadars cannot be held to 
be the agent of the others for tendering pattas. The omission to give 
notice goes to the root of the caso, There is no right of suit against aryot 
against whom the patta was not served. 


0. 8. Voukatachartar and D. Ramaswamt Atyangar for Appellant. 
B. Poker for Respondent. 
K.B. -———— 
The Chof Justios and Eriehnamwami O.M. Paru Amma v. Kein Kurup. 
Atyangar, d, L.P.A. No. 88 of 1038. 
12th November, 1040. 


Transfer of Property Act (IV of 1882), Ss. 76 (h) and 77—Usufruc- 
tuary mortgage—Mortgages to witlise the profts towards interest aad pay 
‘rent to superior landlord—Failure to pay rent—Dsoree obtatmed by superior 
landlord for arrears of rent and evichon—Decree not executed and becoming 
berred—Rodomption by mortgagor—If mortgages bownd to docowns for 
arrears of reat not paid. . 


Plaintiff sued to redeem a usufrnstuary mortgage of 1894 in whieh the 
defendant-morigages was allowed to utilise the profits towards the interest 
due to him but was directed to pay the rent due to the superior landlord 
the jonmr every year. The mortgagee failed to pay the rent due to the 
jonm and the jeamé filed a suit against the mortgagor and the mortgagee 
for eviction and obtained a decree therefor. The jenn failed to exe- 
cute the deeree and the same became barred by hmitation. In 1988 the 
plaintiff? sued to redeem the mortgage praying that the defendant should 
account to him under B. 76 (h) of the Transfer of Property Act for the 
arrears of rent not paid by him to the jommi which he was bound to pay oat 
of the: profite of the property. 

Hald, that the mortgagee was not bound to account as there was a 
contract to the contrary within the meaning of 8. 77, Transfer of Property 
Act and the decision in 57 M.L.J. 800 will not apply fo this case. 

K. P. Ramabkrishaa diyar for Appellant, * 

P. Govinda Monon, O. S. Krishnamurthi Atyar, C. M. Balakrishnan and 
F.P.K Nambsor for Respondent. . l aS 


K.B. bd ' ete + a4 
$ ®. 


80 : 


The, Chof Justico and Krishnaswami - 1, Pelaniappa Chettiar v- 
Atyangar, J. l .,. Æ. Perlasami ,Konar. 
14th. November, 1940. . | Ls P.&. No. 76, of 1930, ~ 
Mortgage—Covenant to redeem after paymg mores money—If 
personal covenant to -pay—Sedt for.moncy—If sustainable. > ve 
A deed of mortgage stated ss follom: aang goar serrana wed 
notie in Panguni, and after paying your money in Chitral I ghal) redeam 
the properties”. On a question whether there was an municonditional meee 
taking t pay, 

Held, that ‘there was: no enforceable covenant to -pay snd tho wait tor 
money” was unsustainable, - se iie Soe 
' Decision ‘of Wadsworth, : J» in S.A. No. 640 of 19%35,- ence 4 
4:0.” Sampath Aiyaagar and T.K. Suwdardromaa’ for Appellant.” 


7. E. Kan AO RAAT. for Respondent. 7 i 


K. 8. irl 4 Š stà a Pa 
Bura ami Mookett, JJ. ~~ Publie Prosecutor v. Venkatamnbramanyam. 
18th November, 1949. 7 Orl. R.O. No. 799 of 1940. 
Bere: Bhs Pere eee ee '(Orl.B. PY No. "753 of 1940). 


Madras Children Act (IV of 1920), Ss. 3 ond 22—Comviction for. nour der. 
—Actused tinder 16 years ab date of offence ama over 18 at ima of oono 
OR EES son tomoc. 

Whe cw derd “who was. consisted for er though mder 16 
years of age at the time of the offence was over'16 years at the “tims of 
trial of the case, he cannot be called a “young person”, and S. 22-of1Act 
IV af 1920 did not impose any bar against sentencing him to death or 
transportation, It'is the tinie of the eoliviction ‘and not the time of the 
commission” of thé “offence “thet is important, 

Youth alone is not a reason for mitigating punishment u abs the 
offender was below 18 years, a sentence of transportation zoa life was proper. 

“The Pubtto Prossowtor in ‘person. oe 

0E. " Vonkatanarasinhom ‘tor ‘Accused. | 

K.S. ee E ~ gees - whos YA Ya aeta Aa, S 

Wadeworth, J. Muthuswand “Chettiar `s. 
18th OORDRA, 1940. i i, p i . . Narayanaswaml Ohettiar. 

i ' O.BLP. No. 1004 of 1937. 





“ Ciod Proceduré Code ie of 1908), O. 1, r. 10 amd O. BE, r. 1—Sutt on’ 
mortgage by adopted son of dactased mortgagee—Person reooognised by a' 


compromise as entitled to half of the morigages’s property ts a prior suit 
challenging adoptiom—Right to. be added ast- party- tw mortgage- Sui. ui 


The property of a` deceased mortgagee was claimed by ain allegad 


adopted son and Z another claimant challenged the adoption in a muit.- 


as dara tho sult the adopted son and’ X wére reeogiised as en- 
titled to a half-share cash in the propertice of the desessed mirtgeges. In 
a suit on the mortgage by the adopted son X claiming that he was entitled 
to half of the mortgage amount applied ‘under O. Lr: es Code, to 
be impleaded as a party. 7 

Hold, a oioaghi tho dain or X da adrorke to, dhe, paii it js one 
whieh ought to be decided before a decree was given in the mortgage sult. 
Otherwise the mortgagor would be liable to another mait on the same mort- 
gage andthe decree in the’ plaintiff's suit would not engble the mortgagor 
to satisty the elatm under the mortgage by payment of the amount due to 


the plaintif. O. 84 r. 1 required thst’ all persons having Èn intdregt 10 


~ 
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the mortgage security shall be joined as parties to any suit relating to the 
mortgage. Accordingly X is entitled to be addod as a neeomary party to 
tho suit. 


N. Muthungam Aiyar and S. Sriaivasan for Petitioner. ' ' 
M. L. Noyak and T. K. adohan, for Respondent. 





K.B. 
The Chof Justice omi Krishnaewams ° P. Venkatasubbigh Chetty and 
Alyangar, J. others v. Jamuna Mosque by trustees. 
20th November, 1940. L.P.A. No. 38 of 1939. 


_  Hvtdenca Aod (I of 1872), 8. B2 (8)—Statoment of mortgagor om- 
bodied im a compromise in a suit against ha —Admistibility in swit for 
redemption. 

Three usufructuary mortgages dated 1850, 1860 and 1864, were as- 
signed in 1878 to the predecessor of the appellants. The respondents who 
elaimed to redeem them were the trustees of a mosque., The only evidences 
of the title of the trustees was a compromise embodied in a decree against 
the las and in favour of some Muhammadans representing the mosque 
in’ 1 

Held, that the statement of the mortgagor in the compromise was ad- 
missible whder S. 32 (3) of the Evidence: Act. 

Held also, that. Art. 184 barred the redemption of item I in salt 
though the said item was mortgaged by wey of conditional sale in 1875 as the 
later transfer deed purported to be of an absolute interest and not of a 
mortgagee’s interest. 1 Mad. 1, referred to. 
~ E. Bashyom Atyangor, M.S. Vonkatarama Atyar and V. Ganapathi 
Ayyah for Appellants. 

E.V. Krishnasomé Atyar and T. F. Eamabhadrachariar for Respon- 


dent. 

— K£. — 
| Wadsworth, J. Aig E : _ Eamaswami v. Venkataredđi. 
‘2lst Novomber, 1940. O.B.P. No. 1012 of 1938. 


Madras Agriculiurists’ Reis} Act (IV of 1988), 8. 4, OL- (h)—Pro- 
mistory noto in favour of woman endorsed for collection only after 1st 
October, 1987—If exompt from foaling down provistons. 

A promissory note dated 4—8—1985 (in renewal of earlier ones) exe- 
cuted in favour of a woman was endorsed to the plaintiff for collestion 
only, on 25—2—1938. In & suit on.the promissory note in an applcation 
for sealing down the debt, 

Held, the endorsement being for collection only, made on 25—2—1988 
the debt was one due to a woman on Ist October, 1987, under S. 4,01. (A) 
of Act IV of 1988 and cannot be sealed down. 

E. Artehnamerthy for Petttioner, / 


K. BMmastakaram for Respondent. 





B..B. 
Patanjali Sastri, J. Sambamurthi Gurukkal and others v. 
22nd Novomber, 1940. Shanmugam Pilaf and others. 


Š 8.A. No. 12 of 1938. 

Madras Hiadw Religious Endowments Aot (II of 1927), 8. 48 (1)— 

Powor of trustees to presoribe fess to be paid by worshippers to arohabas. 

The trustees of a temple preseribed the feos to be paid by the wor- 

shippers to the archakas for performing ‘ashtotharam’. In a suit by the 
architkes to restrain interference with thelr,mamool rights, 


+ 
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Hold, the trustees had disciplinary control over the arehakas and the 


trustees were within their powers to regulate apd control the ‘affairs of the 
temple. : ; 


K. V. Sesha Atyqugor and R. Venkatachen for Appellagts. 


K. Bens and K. Srinivasan for Kospondensi; ie ae a? x 
KS. —. : 
Patanjah Sastri, J. - © - The Municipal Council, Dindigul v.~ 
Z2nd November, 1940. l Syed Ismail Saheb. 


-8.A. No. 1 of 1938. 
Madras District Municipalities, Ad (V of 1920), S. 269‘ Trade of 


buicher’’—M eamng. 


Mullas appointed by the kazi to administer the first cut after invoking the 


“name of the prophet in slaughtering animals brought to the slaughter house’ 


were persons liable to take out licences as provided in S. 269 of .the District 
Municipalities Act. The expression ‘‘trade of a butcher’’ includes the killer 
of the animals for the market as well as PAO AER On Ane Tear ont ama 


consumption. 

K. Rajah Aiyar and y. Seshadn for Appellant. 

- S. Pomchapagesa Sastri and K. R. Krishnaswami Aiyar for Respondent.. 

K.5. g= ————— : 
Tho Chief Justico and Happel, J. S Narayanaswami | Aap (Spectal 

25th, November, 1940. . Receiver) v. Soudappa Goundar. 
L.P.A. No. 9 of 1940. 

Ros fudtoata—Svlt fled by mortgagee—A dfudoation of mortgagor as 
tasolveni—A pplication by special receiver in insolvency for setting aside 
mortgage as. without oonsideration—Swt and appHoation hoard together— 
Suit decreed aad application diswissal—Appeal only from order dismissing 
applioation—If barred by deorce in nuit. — a S 
"+ After a suit was filed by a mortgagee the mortgagor was adjudged 
insolvent and the special receiver applied for setting aside the mortgage 
as one without consideration under Se. 4 and 58 of the Provineial Ingol- 
veney ‘Act. ~The suit and’ appHeation were heard together’ and the mm 
was desreed and’ the application dismissed. An appeal was filed from the 
order dismissing the application, no ‘appeal having. been preferred against 
the decree in the mortgage suit. A Os 

Hola, as the appHeation ‘and: suit were heard and disposed of at the 
same'time and an appeal was:filed from the order on the application, the 
mortgage deeree did not become final and conclusive to operate as res 
guchoata in the appeal. 29 Mad. 838 (F.B. ), followed. 

K. Bhashyam, C.V. Subramaaia Atyar and’ T. R. ATEA for 
Appellant: * 
` KE. V. KErisknaswami Aiyar and M. Krishna Bhara, for Respondent. 

K.S. ' —, 


s 
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Wadsworth and Patanyaty Sastri, JJ. Vinayaka Bao Bahib Bhonale v. 
4th November, 1940. The Junior Prinee’s Estate by 
Official Receiver, West Tanjore. 
A.A.O. No. 441 of 1038. 
R (converted into O.B.P. No. 1850 of 1940). 
Madras Agriouivrists’ Rehef Act (IV of 1988), S. 21—Insoltvency of 
fathor—No bar to son's right to apply wAder the Act for soaking down. 
The insolvency of a father does not prevent the son from applying for 
the benefits of Act IV of 1988 by reason of 8. 2L" (10940) 2 M.L.J. 291, 
approved. | 
8. V. Vonugopalacharny for Appellant. 
E. 8S. Doestkan tor Respondent. 





-K.8. `: 
Wadsworth amd Patanjah Sasiri, JJ. Vastreddt Pitchayya v- 
5th November, 1940. Lavu Subbeyya. 


A.4.0. No. 86 of 1939 
(converted into O.B.P. No. 1865 of 1940). 

Madras Agriouliurwis’ Rettof Act (IV of 1988), Ss. 19 and 20—Dobt 
duc by mombors of a partnorshep ferm—A grioutturtst momber—Right to 
hace debt scaled down. 

A debt incurred by’a partnership is really a debt ineurred by the part- 
ners for whieh each of them is Hable and where a partner so Hable is an 
agriculturist, he is entitled to apply under Se. 19 and 20. 

E. Kotayya for Appellant. 

Ch. Raghava Rao for Respondent. 





K.B. 
Wadeworth and Patanjalt Sastri, JJ. Bamaswami Gounder and another v. 
5th November, 1940. T7.8.P.L.8. Thimmappea Chettiar 


; and others. ` 


j A.A.O. No. -126 of 1040. 

Madras Agrixllwests’ Rehef dot (IV of 1988), Ss. 28 and 19—Apph- 
cation wader—If applicant must show that he has applied waster S. 19 of 
the Aot. 

' An appleant under B. 23 of Act IV of 1988 must show that he is an 
agrisultarist entitled to the benefitu bf the Act, but he need not show that 
he has already apphed to the Oourt for those benefite. It is not essential 
that the applicant should have actuality instituted proceedings under 8. 19. 


T.. V. Ramaactha Atyar for Appellant. 
K. R. Rangaswam Awangar and R. Gopalaswam Aiyangar for Res- 
pondent, 





K.B. 
Wadsworth and Patanjah Bastri, Jd. Ramanathan Chettiar °v. 
Sth Novombor, 1040. Seetherama Atyar. 


. A.4.0. No. 134 of 1940. 
Madras Agrioultwrists’ Roho? Act (IV of 1988), 8. 8— Firm of money- 
lenslors—If an “Agricutturist’’. 7 
It i+ clear with reference to the definitions in S. 8 of Madras Act IV 
of 1988 that a firm of money-lendere cannot be an agriculturist, 
V.T. Rawgaswam Aiyangar and K. S. Sankararaman fop Appellant. 


A. E. &ytromon.for Respondent. 


k.s. Saas 5 
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Ths Chef Justios and Krishnaswami Ramaswami Aliyar (Reeelver) +. 
: Atyangar, J. Veerarayan Raja and another. 
12th November, 1940. L.P.. Ko. 71 of 1938. 


Practioo——Presentatiwon of plaint to Court of Subordwate Judge—Re 
turn for presentation to Court of lower poonmary surisdicéion—Swit 1? oon 
be doomed to bo insittuted on the date of presentation to Suborhaate Judge's 
Court. 


Where a plaint is prosanted "to a Court having jurisdietion and thet 
Court accepts the plamt as being im order ıt must be held that the sult has 
bean instituted. Because at some later stage, as the result of a finding 
ot fact on the question of the value of the subject-matter of the muit ıt is 
found thet the plaint should have been presented to another Oourt having © 
jurisdiction and that the plaint has been returned for presentation in that 
Court it dows not mean that the suit has not bean instituted. When a plaint 
has been presented to a Court haying jurisdiction a transfer of the case to 
another forum eannot mean the cancellation of the institution of the suit. 


Decision of King, J., affirmed: 52 Bom. 648, distinguished. 


P. Gonada Monon for Appellants. j 

Respondent not represented. 

K.S. — . 

Patanja Sastri, J. l Tiyyagure Ohollameyy2 
12th November, 1940. v. Bommu Pula Reddi. 


8.4. No. 150 of 1938. 
Hadu Law—Adoption—Consont of sopwmdas—V alckty. 
, The sapindas executed a document in favour of s childless widow in 
the following termse:— ; 


“We hereby authorize you that during your life you may bring a young 
boy and adopt him. We have therefore executed this deed of our per- 
mission so that you may bring any boy you like and adopt him’’. 


‘An adoption was made within a short time after the execution af the 
document. \ 


Held, that the adoption based on euch authority was valid im the elr- 
cumstances. 1914 M.W.N. 620, followed; 26 Mad. 681; 1914 M.W.N. 
502 and- ALR, 1925 Mad. 67, distinguished. 


E. Kotteyya for Appellant. ; 
E Satyanaraycaa Eao for Eespondent. 





K.B. l 
Patanjali Basiri, J. Parvateesam v. Krishnachendra Gajapathi. 
1aih November, 140. B.A. No. 1197 of 1937. 


\ Survey and Bowsdarwe Aot—Dispwio ae to oorrsotmess of survey domar- 
cation of 1910-1912 —Wheother provisions of 1897 Act or 1928 Aot applicable. 


Where the survey the correctness of which ie in dispute had taken 
place during’ 4910-1913 the question whether it is binding on the parties 
hay to be determined with rpfarence to the provisions of the Aet of 1897 
which was then in foree. ` 


y. Goyijadarajacharı fôr Appellants. 
P. F Rajamanaor and K. Subba Reo for Respondent. 


e 
E.B. . — T 


£ 
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The OMsf Justice and Krishnancam Arunachalem Ohettlar e. 
Atyangar, d. Ramanujachariar. 
18th November, 1940. Cri. M.P. No. 1160 of 1940. 


Contompt—Failure of special receiver to comply with order of Dtsirtot 
Court to deposit gnoncys of insolvent estates in his hands into Court—Applt 


oation to commit for contempt—Propricty. 


S. 2 (8) of the Oontempt of Courts Act provides that no High Oourt 

shall take cognisanee of a contempt alléged to have been committed m 

respect of a Court subordinate to it where euch contempt is an offence 

punishable under the Indian Penal ode. Accordingly where an applica- 

tion to commit for contempt was preferred against a special recetver for 

ə failure to eomply with the order of the District Judge to pay into Comt 
certain moneys in his hands belonging to insolvent estates, 


Held, that the appHeation was an abuse of process of Court and must 
be dismissed and the petitioner should pay the respondent his costs, Re. 150. 


K. Sankara Bastri for Petitioner. 
S. S. Ramachandra Atyar for Respondent. 


K.8 = 
The Chof Justico and Erishnanoami Buryanarayanamurthy v. 
Ayyangar, J. Venkamms and another. 
14th November, 1940. LP.A. No. 74 of 1939. 


Wil found to be invalid—If oan be given effect to as family setilomond. 


Where a father and son are the only copareemars and a will by the father 
ia attested by the son and his consent to the dispositions in the will is proved, 
though the will itself is found to be invalid it can be given effect to as 6 
family settlement. 


48 AIL b18, followed. 

Decision of Patanjali Sastri, J., affirmed. 

Ch. Raghava Rao for Appellant. 

V. Govindoraja Chari and V. V. Sastri for Respondent. 





K.R. 
Somayya, J. Muthuswami Naidu v. Sonaimuthu 
14th November, 1940. Servai and another. 


O.B.P. No. 950 of 1938. 


Promissory sxote—Conetdoration, withdrawal af protseution agaast a 
third person by the plointiff—Inabdility to wtthdraw proscowtion as Cowrt 
refused to pormi the case to be compownded—Eaforceabilty of promissory 
note. 

The consideration for a promissory note was the withdrawal of the 
prosecution against a third person by ‘the plaintiff. The Oourt 
did not permit the criminal case to be compounded and the prosecution 
ended in a convietion. In a sult to enforce payment under the promissory 
note, << 4. ee 

Held, that the consideration for the promisapry note had failed and the 
suit must be dismissed. 


T. 8. Vaidyanatha Atyar for Petitioner. . 
N. Somaswadaram for Respondent. 
e 


Ks. e 


~ 
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Mookstt, J. Ohidambaram Pillai v. Sivasubramania Gomathi. 
15th November, 1940. O.R.P. No. 988 of 19388. 


Om Procedure Code (V of 1908), O. 47, r. 1—Roeview— ‘Other sup- 
olent reasons” —Moaniag—Omission of Judgo to oonsider a docwion—If 
grownd for roviow. e 


The successor of a Bubordinate Judge reviewed his predecossor’s order 
on the ground that his predecesasor’s attention had not been drewn to a 
decision of the Judicial Committee, whieh he considered rendered his pro- 
deceasor’s judgment wrong. On revision, 


Held, powers of review are confined to those set out in O. 47, r. 1 OP. 
Code. The expression “other sufficient reasons” in O 47, r. 1, means 
reasons analogous to the specifie reasons set out in the rule. ~The 
omission to consider a decision however regrettable, however wrong esn- 
not constitute an error apparent on the face of the record and eannot 
constitute a ground for review. 


EK. V. Sesha Atyangar, N. 8. Mans and T. Nellaswwan Pillai for 
Petitioner. 


K. Kwttikrishna Monon for Respondent. 





K.8. 
Wadsworth, J. Maharaja of Pithapuram v. 
19th November, 1940 Maengamma and others. 


O.B.P. No 1209 of 1990. 


Madras Estates Land Aœ (I of 1908), Ss. 124 and 168-4—Pwrohass 
by landlord wader sale for arrears of reni—Claim for mesno profts Hl dok- 
vory—If oognisable m Ovi Court. 


8. 168-A of the Madras Estates Land Act is not intended to provide 
a machinery for collecting mesne profits from unauthorised occupants 
except as incidental to their eviction by sult. When a landlord has pur- 
chased the properties at a revenue sale but refrained from taking proceed- 
ings under 8. 124 of the Act for taking delivery it is reasonable to draw 
the inference that he is prepared to secsept the rent and damages whieh 
ean be claimed under S. 168 from the actual occupant during the interval 
between the sale and deHvery. After poseession is surrendered he cannot 
bring a suit for meene proftts in the ordinary Civil Courts and the landlord 
is confined to the special remedy provided by the Act. 


Ch. Raghava Rao for Petitioner. 
K. Bhimasenbaram for Respondent. 





K.B. 
The Chief Justos and Happeh, J. Ganta Bangarigadeo v. Paltimo 
Rist November, 1940. Atchutharamayya. 
z = L.P.A. No. 6 of 1940. 


Madras Rstates Land Act (I of 1908)—Patta for one yoar if roqwires 
regustration—s8. 52 (B)—Patta tf rommas in foroe after one yoar—Swit for 
possession by such tenant against trespassers after one yoor—Lanflord’s 
aogulesoonce wn suni—iwi if moiataiachlo—Londlord added as a tlefendant 
only ia second appeal more than twelve years after the date of trespass— 
5. 22, [émstatton Aot—If Uppkoabdle. 

Where a landholder granted a patta to a person for one year and the 
land beim in the possession of trespassere on the date of the lease the 
tenant instituted a suit in ejectment against the trospassers only after the 
txpiry of the one year covered by the lease without makin’ the langholder 
a party and the lendholder èn being added as party defendant in seeond 
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87. 
appeal more than twelve years from the date of the trepam signified his 
nesent to the tenant getting posseselon, 
Hold, (+) that the patta being a lease for one year in the partieular 
case did not require registration and that it eontimued in foree until a new 
patta and muchjlika were exchanged, by virtue of 8. 52 (8) of the Madras 


- Estates Land Act and that the tenant can maintain a sutt in ejectment 


against trespassers ; 


(ù) that as the landholder had sigrfified his assent to the tenant’s get- 
ting possession the case fell direetly within the ruling in 87 Mad. 281; 


(44) that 8. 22 of the Limitation Act bas no application to a case 
where a party is added as a defendant against whom no relief is claimed 
as it does not alter the nature of the suit. 


V. Subramanyam and B.V. Subramanyam for Appellant. 
P. Satyenarayana Rao for P. Somasuuaram and 8. Ramamurtht for 
Respondents . Í 


K.B —— 
Wadsworth, d. Venkatapayya Rao v. Rama Hao. 
Qlgt November, 1940. O.B.P. Mo. 971 of 1938. 


‘Madras Agriowtiwsts’ Relief Aot (IV of 1988), 5. 20—Stay of encowtion 
undor—Power of Cowrt to direct its offoer to sell perishable property in Hs 
custody to provenit its deterioration. 

Where there has been a stay of execution under 8. 20 of Act IV 
of 1988 the Court ean still direet its officer under O. 21, r. 48 of the Oode 
to sell perishable property which is in the custody of the Oourt to prevent 
its deterioration. That is not an aet in execution of the deeree but an act 
in pursuance of the Oourt’s responsibility for the safe custody of property 
held by it a» a result of execution. The stay will not operate to prevent 
such a necessary action by the Oourt. 


y. 8. Narasimhachart for Petitioner. 
P. Somaswadoram for Respondent. 





| KB. 
Mookett, J. ‘att Balakrishna Leal Janki Prasad v. 
29nd November, 1940 Mangala 


Bengiah. 
O.B.P. No. 664 of 1988. 


Partaershdp Act (IX of 1982), 8. 69-—Sett by portnors of dissolved 
unrogistorod frm against olerk for recovery of moOnoys 
Moatatoimaltity. 

The member of a partnership eould after dissolution, sue to recover a 
debt incurred before the disolution as being a debt for whieh they were 
enabled to'sue because it was expresaly provided in B. 69, sub-8. (8) (a). 
I.L.B. (1988) Bom. 102, followed. 


Where the mut is by a member of a dissolved unregistered partnership 
a clerk for recovery of moneys misappropriated, the surt is not on 

contract but im tort. 8. 69 of the Partnership Act relate only to right 
arising from 8 contract and it is not the intention of B. 69 to prevent 
unregistered firms recovering property from “wrongdoers. 

P.V. Subramanyam for Petitioner. ° 

E. Krishaamurthi for Respondent. 

e 
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[F. B.] š r 7 
The Chef Justios, Krishnanoami In fho matior of 
Aiyangar and Happell, JJ. an Advocate. 


25th November, 1940. Referred Oase No. 28 of 1940. 


Legal Practitionor—Addressing a leitor to a clerk img a Magistrate's 
Offlos asking that am application Aled by him shouk? bo dealt with urgently 


Propristy. 

- It is improper for an advocate to address a letter to a clerk in a 
Magistrate’s Offfee asking that an application filed by him should be dealt 
with urgently. The proper course for a legal practitioner, if there was 
any delay, is to bring the matter to the notice of the presiding offleer of 
the Oomrt. 


The Adeoocate-eneral (Sir A. Krishnamoami Atyar) in mpport of the 
reference . 


S. Krishnomerthé for Respondent Advoeate. 
K.B. 


k 





Stock and Share Hxehange Bureen, 
Rawalpindi v. Kothari & Sons. 
O.B.P. No. 837 of 1988. 


Iimstation Act (IX of 1908), Art. 164—AppHoation for setting aside 


ex parte deorse—sStarting poini for Umttation— ‘Knowledge of deores’’— 
If moans of knowletgs to—Practico—Summons— ‘Duly served” 


Krishnaswami Afydagar, J. 
26th November, 1940.7 


‘—Moantng of within O.P.Code (V of 1908), O. 9, r. 18. 


. Where the summons is served on a defendant too late to afford him 
sufficient opportunity of appearing at the hoering of the suit, it is not a 
case of a summons “duly served’ within the meaning of O. 9, r. 18, O. 
P. Code. In such eases the Court ought to issue fresh summons. An 
omission on the part of such a defendant to prosecute inquiry which might 
have led to a knowledge of the date of hearing cannot be regarded as eul- 
pable or wilful so as to carry with it the consequence of ‘‘knowledge”. 


Buch a defendant will be within time if he appHea for setting aride the 


om parte deeree within 80 days of actual knowledge of the deeree. 
8. Govind Swamiaathan for Petitioner. 
John and Row for Respondents. 
K.S. ; ——— 


- Burm, J. Pait Lalehand Kushalehand Firm v. 
28th November, 1940. Ramakotewwara Rao and others. 
O.B.P. No. 8 of 1938. 


ioH Procedure Oode (V of 1908), S. 78—Amownt roaWsed by sale in 
oxcoution of debtors property, paid over to the Offolal Assignees undor 
8. 68 of Presidency Towns Insolvency Act—Repaymont to oxsoutiag Court 
on anmulmont of adjudioation—Person applying, if onttlled to rateable 
distribetion. «| 

Amounts realised in execution after the presentation of a petition by 
the judgment-debtor for adjudication as an insolvent is not a realisation ou 
account of the judgment-debtor, but belongs to the Official Amignee by vir- 
tuo of 8, §8 of the Prasidency Towns Insolvency Act. Where after the 
annulment of adjudication the Official Assignees returns to the executing 
Court the amount of the realisations received by him from he axseuting 


Court om the adjudication, the amount is held by the ereçuting Cour? for 


-u a 
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the first time so as to be eapeble of distribution among the rival decree 
holders as on that date. 


Y. Goviadarajachari and Kastun, Seshagwi Rao for Petitioner. 
C. Voeudoogs for Respondents, 





» K.B. ' z 
Emg and Patanjah Samiri, Jd. Qadamsetti Pedda Bubbarayudu and 
29th November, 1940. others v. Langam Yella Bomayya, being 


minor (by next friend Kotirike Rama- 
krishnayya) and two others. 
Appeal No. 7 of 1939. 

Madras Agriowltw iste’ Reksf Aot (IV of 1988), 8. 21—Ineolvoncy of 
mortgagor and doclaration of diculend wm tho snsolooncy——Purckasors of 
oguity of rodemption— Right to have mortgage deoree scaled down. 

Where a mortgagor has been adjudged insolvent and, a dividend has 
pean declared in the insolvency, the purchasere of the equity of redemption 
who are agriculturists are entitled to have the mortgage deeree sealed 
down under Act IV of 1988. 


Deamon of Wadsworth, J., in Scoryaucrayaxa v. Bamana, (1989) 2 
M.L.J. 291, approveds : 
K. 8. Jayaram for Appallant. 


y. Govindarajachar, for Respondents. 





K.B, 
Lakshmana Eao, J. President, Pakkam Panchayat Board v. 


YOth November, 1940. Muniswami Beddy. 
; . OrLE.O. No. 685 of 1940 and 
CrL BP. No. 506 of 1940. 


Madras Local Boards Act (XIV of 1020), S. 207—-Adooused found gully 
of offence wader S. 207—If oan be aogwitted on the grownd that ths rennt 
of his objection potition was not commumoatod to Mm. 

Where an secused is found guilty of the offence under 8. 207 af the 
Madras Local Boards Act, the fact that the resuk of his objection petition 
was not communieated to him is not a ground for soquitting him. 

V. Ramaswami Aiyar for Petitioner. 

The Public Prosecowto (F. L. Ethiraj) for the Crown. 


KA, sos 
Lakshmana Eao, d. es i Perisnnan Chettiar, Petitioner 
BVth November, 1940. ae ( 


Accused). 
OrLB.0. No. 1006 of 1940 ard 
CrLB.P. Ho. 957 of 1940. 
Componiss Act (VII of 1918), 8. 76 (2)—Defawt wador—Ordinary 
duooctor not knowingly and wilfully party to—If om be convicted for defautt. 


Where an ordinary director ving outside Madras was not knowingly and 
wilfully a party to the default under 8. 76 (2) ef the Indian Companies Act, 
it 18 not proper to convict him for that default. 


G. N. Chary for Petitioner. ee 
Orown Prosecutor for the Crown. 


RB —— - 


m 


Lakshmana Rao, J. Periannan Chettiar, Petitioner 
“th November, 1940. - (Accused). 

OrLB.O. Wo. 1011 of 1940 and 

OrLE.P. No. 962 of 1940. 


Compamiss Act (VII of 1918), 8. 188 ‘(8)—Ordinory director not knowingly 
and wilfully party to default: wider S. 188 (8)—Conviction—Propristy. . 


i aia gl Ag rola ea Ae alta ele 
or wilfully been a party to a default under B, 188 (8) of the Companies Act 
he should not be convicted. 


G. N.‘Ohary for Petitioner. 


Crown Proscowtor for the Crown. e: 
Lakshmana Rao, J. Kunhiraman Natr, In re 
4th Decombor, 1940. Or. Appeal No. 716 of 1940. 


Indian Post Office Aot (VI of 1898), Ss. 58 and 58—Offonce under 8. 53 
—Sanction of postal-awthoritves—If casontial to confer jurisdiction on Cowrt. 


A postman was charged with scereting postal articles, namely letters 
ee On a preliminary objection as to jurisdic- 
tion, 


Hold, that though for a prosecution under 8. 58 of the Post Office Act 
the sanetion of the Direetor-General_of Posts and Telegraphs. or. the . Post 
Mester-General was nesemsery an offence under S. 52 of the Act with whieh 
eee a ee ee 
the Oourt had jurisdiction to try the, case. ; 


N. Somaswadaram for the ‘Crown. 
K. 8. Sundaram for Accused. 
K.S. — 


[END oF VoLUME 1940—IT.] 
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NOTES OF INDIAN CASES. 


GOKUL CHANDRA Das v. MANAGER, PRRIACHANG MAJOMNAK 
Warp Estate, I.L.R. (1940) 1 Cal. 73. . 

-The question considered in this case is. whether a Manager 
appointed by the Court of Wards of a ward’s estate is a “public 
officer” within the meaning of S.2 (17) of the .Civil Procedure 
Code, and consequently whether a notice of suit. should be given to 
him prior to the institution of a suit. The point arose under :the 
Bengal Court of Wards Act (Bengal Act IX of 1879). The learned 
Judge has held dissenting from a previous decision of the same 
High Court in Nanda Lal Bose v. Ashutosh. Ghosel, that the 
manager of an estate under the Court of Wards is a “public officer” 
and that notice to him under S. 80 of the Civil Ptocedure a 
wasa pre-requisite to the suit. E a a 

In coming to this conclusion the learned Judge Has held that 
the manager is not a public officer within the meaning of 
S.2,(17-g) of the Code and that he is not also an officer in the pay 
of the Government within the terms of S. 2 (17-h), but that he is 
an officer in the service of the Government under S, 2 (17-h), 
that therefore he is a “public officer” within the definition and that 
consequently two months’ notice of suit to him is required under 
S..80 of the Code. 

-It must be observed in this evanecton that a Collector acting 
as an agent of the Court of Wards is a public officer when he acts 
on .behalf of the Court of Wards because it-is by virtue of his 
office as Collector, he is under the Court of Wards Act functioning 
for the Court of Wards. See The Collector of Bijnor, Manager 
of the Estate of Chaudhri, Ranjit Singh v. Munuvar®. It’ hag 
been pointed out. in that case’: that if the Collector had been 
appointed as a manager specifically, he. would only be a private 
individual and he could not be acting in his official capacity as a 
manager under the Court of Wards. . -See Per Straight, J., at pp. 23 
and 24 and Pearson, J., at p. 22 of The Collector of Bijnor, 
Manager of the Estate of Chaudhri Ranjit Singh v. Munuvar.2 If 
this view is correct, when a private person who i 18 not a Céllector 


1. e AIR. 1920 Cal. 167 : 55 I.C. 5I5. 2. . (1880) LLR. 3 All. 20 (F.B.). 
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has been appointed as a manager under the Court of Wards, it 
will not make any difference and he will not be a public officer and 
no notice will be required to him under S. 80 of the Code. 


In this respect, the provisions of the Court ofeWards Act of 
the other provinces are of some interest. The general lines of the 
other Court of Wards Acts are similar to those of the Bengal Act. 
S. 5 of the Madras Ast enacts that the Board of Revenue should 
be the Court of Wards as does the Bengal Act by its 5th section. 
There is also provision in the Acts for the appointment of managers 


for the estates of disqualified proprietors. The powers and duties ° 


of such managers are also given in similar terms. There is, 
however, S. 30 of the Madras Court of Wards Act by which it is 
provided that every guardian, manager or other servant of the 
Court of Wards shall be deemed to be a “public servant” within 
the meaning of Ss. 161, 162, 163, 164 and 165 of the Indian Penal 
Code, and under the definition of legal remuneration contained in 
the said S. 161 the word “Government” shall for the purpose of 
this section be deemed to include the Court of Wards. There are 
similar provisions in the Court of Wards Acts of Bombay, the 
United Provinces and the Punjab. See S.21 (2) of the Bombay 
Court of Wards Act of 1905, S. 33 of the United Provinces Court 
of Wards Act of 1912 and S. 42 of the Punjab Court of Wards 
Act of 1903. There is however no corresponding provision in the 
Bengal Court of Wards Act. It must be taken that the Madras, 
Bombay and the United Provinces Legislatures in enacting those 
sections must have done so in the view that the manager under the 
Court of Wards is not a public servant but for those provisions 
and that in other respects and for other purposes he is not a public 
servant. It is a well-known rule of statutory construction that 
when a thing is to be “deemed” something else, it is to be treated 
as that something else with the attendant consequences, but it is 
not that something else. See Per Cave, J., in R. v. Norfolk, C. 
Ct. See also Green v. Marsh®. It must be noticed that the 
definition of public servant in S. 21, cl. (9) of the Indian Penal 
Code, has words similar to S.2 (17-h) of the Civil Procedute 
Gode, that is “Every officer in the service. . . . . . . .’ of 
Government”, words which are relied upon by the tearned Judge in 
this case for holding that the manager under the Court of Wards 
is a “public. servant”. . If notwithstanding these words a manager 
under the Court of Wards Acts of ‘Madras and other provinces is 
not a public servant under the Indian Penal Code, and a special 
section has to be introdpced to constitute him as a public servant 
for cerfath purposes, itis open to the argument that without a 
° 1. OLJ.Q.B 380. . : 2 (1892) 2 Q.B. 330. 
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similar section in the Bengal Court of Wards Act, the manager 
under the Court of Wards would not be a “public servant” within 
the meaning of the Indian Penal Code, S. 21, cl. (9) or a “public 
officer” under §.2 (17-h) of the Civil Procedure Code, and that 
the decision in Nanda Lal Bose v. Ashutosh Ghose}, lays down 
the correct law on the point. 





Aso SEHARID v. ABDUL Hogue Dosuasu, I.L.R. (1940) 
1 Cal. 110. 

This decision brings out clearly the limits of the right to account 
between tenants in common. At common law, if one tenant in com- 
mon occupied and took the whole profits, the other had no reniedy 
against him whilst the tenancy in common continued unless he was 
put out of possession, when he might have his ejectment or, unless 
he appointed the other to be his bailiff as to his undivided moiety, 
and the other accepted the appointment, when an action of account 
would lie, as against the bailiff of the owner of the estate. This 
state of law continued until St. 4, Anne., Ch. 16 which by S. 27 
provided that an action of account might be brought and main- 
tained by a joint tenant or a tenant in common, his executors and 
administrators against the other for receiving more than comes to 
his just share or proportion, and against the executor and 
administrator of such joint tenant or tenant in common. By the 
effect of decisions, this section was restricted in its operation only 
to cases where the co-tenant received from a third person more 
than his just share of profits and it was understood not to extend 
to cases where the tenant in common was actually in occupation. 
In the latter case, that is, in the case where a co-tenant was in 
actual occupation, it was held by Baron Parke in Henderson v. 
Eason’, that the other co-tenant had no right to account as it may 
be that the tenant in occupation may raise valuable crops by 
eniploying his capital and industry for which the other co-tenant 
did not contribute anything and it may also be that the tenant in 
possession may sustain a serious loss for which the other co-tenant 
may not be liable to contribute to any extent. Courts of Equity 
followed the provisions of the statute as they considered the rule 
of conimon law as inadequate to afford justice. ° 

In India where there are no special rules of law on the subject, 
as in such a case, the rule of English law has been applied as 
being rules of equity and good conscience. See Wagheta Rajsanji 
y. Shekh Masiudin® and Muhammad Rasa v. Abbas Bandi Bibs, 
In this particular case, the rule of English common law as modified 

1. ALR, 1920 Cal. 167: 55 I.C. 515 2 (851) 17 Q.B. 701: 117 H.R. 1451. 


* (188) L R. 14 I.A. 89: IL.R. 11 Bom. 551 (Ð. Ci: ; 
4, (1932) 63 M.L.J. 190: 7 Luck. 257 (P.C.). 
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by the statute of Queen Anne and adopted by the Equity Courts 
Has been accepted as the law, in the case under notice. The 
léarned Judges have not clearly indicated whether they would 
‘ extend the rule of accountability even to cases where the other 
co-tenant is in actual possession. 

The next point dealt with in the case is the question of the 
proper article of limitation applicable to a suit for account against 
a temant’in common who had realised more than his share of the 
income from the common property. At one time it was held by 
the Indian Courts that the action to recover the excess collected by 
the other co-tenant was in the nature of one for money had and 
received for the plaintiff’s use. Among the decisions which held 
to this effect were Tellis yv. Saldanhal, Vaidyanatha Atyar vy. 
Arvyaswamy Aryar’, Ramalagu Servai v. Solas Servais, “Avancha 
Lakshminarasamma v. Avancha Lakshammat, Binode Lal v. Preo 
Nath’, Segu Chidambaramma v. Segu Balayya8. See also Banoo 
Fewary v. Doonoo Tewary7, Mahomed Wahib v. Mahomed 
Ameer’, Kundun Lal v. Bansi Dhar®, Masth-uddin v. Imtias- 
un-nissol0, Thakur Prasad v. Partabll, Amina Bibi v. Najm-un- 
nisso Bibit? and Abdul Ghafar v. Nur Jahan Begam13, The 
learned Judges in these ‘cases did not realise that there could be 
no action for money had and received between tenants in common. 
This was pointed out as early as 1850 by Baron Parke in Thomas 
v. Thomasi4, These decisions came up for review before a Full 
Bench of five Judges. of the Madras High Court in Yerukola w. 
'Yerwkolal5, where they laid down that no action for money had 
and received would lie between tenants in common and that 
therefore Art. 62 of the Limitation Act could not apply to a suit 
for account between tenants in common and that the proper 
-article would be only 120 of the Limitation Act and that time 
would begin to run only when the account was demanded and 
refused. Where however a co-tenani acts as the agent of the 
other co-tenants, the suit for account would be governed by the 
special Art. 89 of the Limitation Act. The learned Judges in the 
case under notice have taken this view of the Madras Full Dench 
differing from the prior decision of the Calcutta High Court in 
Banoo Tewary v. Doonoo Tewary?, which had been previously 
doubted by the Bombay High Court in Gabu v. Zipruls, 


1. (1887) I L.R. 10 Mad.69. 2 (1909) 19 M.L.J. 94: LL.R. 32 Mad. 19T. 
3, (1921) 41 M.L.J. 274. 4 (1913) 25MLJ. 531. 

5, (1917) 40 I.C. 173. - (1911) 2 M.W.N. 467. 

7. (1897) I.L.R. 24 Cal. 809. A (1905) LL.R. 32 Cal. 527. 

9. + 880 LL.R.3 AIL 170. 10. 61913) T.L.R. 37 AIL 40. 

11. get) TLR 6 Alte 12. (1915) I.L.R. 37 All, 233. 

13.’ baie 5) LLR. 37 All. 434. 14. (1850) 5 Exch, 28. ` 


(1922) 42 M.L.J. 507: LLR 4 Ma 648. o 
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>: 78 of the Porai eae, Act faa eel that thé 
period betwean adjudication and annulment.may be excluded in 
computing limitation for any suit qr execution application which 
might have been brought but for the adjudication order, provided 
that the debt had been proved under the Act. .S. 33 indicates: that 
the proof should have been tendered after adjudication and S. 49 
mentions the mode of such proof as the delivering or sending by 
post in a regislered letter.to the Court an affidavit verifying, the 
debt., In England it has been held that admission of.the debt'by 
the insolvent will not be such proof, Ex parte Reveil.. Even 
where the debt had ripened into a judgment before adjudication; 
the trustee in bankruptcy can challenge the reality of the considera- 
tion for the debt, Ex parte. Lennoz®, Ex parte Kibble’ and.In re 
Kan Laun: Ex parte Pattullot. The- same. principles have been 
applied in India in, a number of cases—see Fasal Asim v. Tulsi 
Ram5, Re an Advocate, Ram Lal Tandon y..Kasht Charan? and 
Sriput Singh v. Ram Sarup®, ete. © i TE 


Jt has however been held that S. -49'is not exhaustive of the 
modés of proving a debt, Fasal Asim v. Tulsi Ram5‘ard that it 
does not lay down any mode of proof that is’ mafidatory, Bhuder- 
mull v. Haji Mahomed?. In fact S. 49-usés the word may and not 
shall as regards the mode of proof indicated there. In Madras, it 
has been held that obtaining a judgment on the debt subsequent to 
adjudication in proceedings to which the Official Receiver is a 
party is good proof though it is not the mode of proof specified in 
S. 49, Ramalinga Aiyar Firm v. Rayalu Atyarl9, Excepting for 
this, in all other cases, the Madras High Court has held that proof 
of debt for purposes of S. 78 should be in the mode set out in 
S. 49 and if proof has been lodged in conformity with that section 
it will suffice even if it has not been actually admitted by the 
Official Receiver, Lakshmi Bai v. Rukmaji Raoll and Veerayya v. 





1. 54L.J.Q.B. 92. 2, (1885) 16 Q.B D. 315. 
3. (1875) 10 Ch. App 373, 377. 
4, (1907) 1 K.B. 155, 162. 
5. (1937) 171 I.C. 609: 1937 O.W.N. 1143. 
6. (1931) 61 M.L.J. 229: LL.R. 54 Mad. 601 (F.B).* _ 
7, ALR. 1928 All. 380: 28 A.L.J. 241. 
8. A.T:R. 1926 Cal. 962298 I.C. 463, 
9.’ A.I.R. 1938'Pat.'65: ‘173 TC. 988. 
10. (1929) 58 ML.J; 170% LLR: 53 Mad. 243, °. 
e il. (1934) 67 MIJ. 4571. LIR, ‘97 ‘Mid. 767. 
E NTO oe 
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Narasimha Raol, If the creditor has done all that he should do 
and there has been no refusal by the Official Receiver, the benefit 
of S. 78 will be available, Rali Ram v. Sant Ram?. In that view 
it has been held that mere admission of the debt by the insolvent 
in the course of the insolvency proceedings will noteamount to the 
tender of ‘proof under the Act, for purposes of S. 78, Mannasao 
Kalesar Bamt.y. Rambharosa®, Veerayya v. Narasimha Raol and 
Fasol Asim v. Tulsi Ramt. In the present case the Madras High 
Court has reaffirmed that view and held that a debt can be held 
proved ‘only if proof has been givemof the kind which will enable 
a creditor to qualify for obtaining dividend—a proof to which 
objection could be taken by the Official Receiver or any of the 
creditors, that is, proof-as laid down in S. 49. The Calcutta High 
Court has taken a different view in Krishna Chandra Das v. 
Jaiindra Nath Poria and held that S. 49 has merely specified a 
simple but by no means the only mode of tendering proof and that 
proef of debt in the course of proceedings leading to or preceding 
adjudication will be sufficient proof for purposes of S. 78 also. 
The Calcutta view overlooks the words in the proviso to S. 78 that 
the proof should be “under this Act”, and that proof under the 
Act is specified in S., 49 only. It is also opposed to the very object 
of the proviso and fails to note that proof for purposes of Ss. 11 
and 24 is directed to the making out of the debtor’s insolvency and 
has no other object to serve.. 


} 


1. (1937) 2 M.L.J. 883. 
2. A-I.R. 1933 Lab. 101; 142 I.C. 644, 
3, AJR? 1934 Nag. 282: 153 I.C. 533. 
4, (1937) 171 LC, 609: 1937 O.W.N. 1143. ; 
° 5. ALR. 1929 Cal, 199; 48 CL,J. 574: 114 I.C. 415, 
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SECRETARY oF STATE -FOR INDIA IN Counci v., Hussain 
Sanes, (1940) 2 M.L.J. 13.. p S 
' This decision holds that at any rate with regard to a first grant, 
patta is givendo the person to whom the Government has granted 
the land, that though a patta is not a,title deed it is yet a document 
óf title, and that on cancellation of a tree patta there is a resumption 
of its rights by the Government. If the suggestion be that as 
regards lands, cultivated as well as waste, the ryot always came 
into existence under a letting by the sovereign and that the latter is 
°the owner of all lands, the conclusion is certainly debatable. It is 
opposed to the view in Venkatanarasimha v. Dandamuds Kotayyat, 
Lekkamani v. Puchaya3 and other cases. It also runs counter to 
the Hindu as well as the Mahomedan theories regarding the origin 
of property in land. 

_ As to the evidentiary, value of a patta, though it had been 
suggested in cases like Freeman v. Fairlie), Mangamma v. 
Timmapaiah4 and Subramaniam Chetty v. Mahalingaswamt Stvan5, 
that it is not evidence of title but of posseasion only, it has now been 
recognised that the probative value of a patta varies according as 
the dispute is between the Government and a ryot or as between 
two rival ryots, and that in certain cases it will afford evidence of 
title also, Donganna v. Jammanna®, In Gopal Chettiar v. Ara- 
sappa Pillai7, it has been held that a patta granted by a landholder 
to a ryot under the Madras Estates Land Act is strong prima facte 
evidence of title so as to entitle a transferee from the pattadar to 
claim the protection of S. 41 of the T. P. Act. In fact it may be 
sufficient evidence of title to create an equitable mortgage of 


q a ' 


property, O ficial Assignee v. Badri N ar ain’. 
As to the effect of cancellation of a tree patta it had been held 
in Sengoda Goundan v. Varadappan®, that it merely puts an end 
to the revenue demand in respect of the trees and does not tpso 
facto operate as a resumption of its. rights by the Government. 
That. where the land pattadar and the tree pattadar were different 
persons, refusal to issue fresh tree pattas will not extinguish the 
tree pattadar’s rights was the view of Ramesam, J., in Chinnappa 
aÁ 
1. (1897) 7 M.L.J. 251: LL.R. 20 Mad. 299. 
o, 2. (1870) 6 M.H.CR. 208. 
‘3, 1 Moo J.A. 305. 4. (1866) 3 M.H.C.R. 134.. 
5, (1909) 19 M.L.J. 627: 1.L.R. 33 Mad. 41 (F.B.). 
" "6 ALR. 1931 Mad. 613: 133 4.C. 782. . 
7. (1940) M.W.N. 190: 51 L.W. 351: A-I.R. 1940 Mad. 523; see also Sri- 
nath Ray v. Makara Pratap, (1923) M.W.N. 702: 28 C.W.N. 145 (P£). 
3 (1924) 48 M.L.J. 423: LL.R. 48 Mad. 454, 
C 


(1911) 22 M.L.J. 201: I.L.R. 36 Mad. 148. o 


ie) 


NI 


EI: i ee 


Nawdusv: Raju.Goundont, 


THE. MADRAS LAW. JOURNAL (N: I.C.) [1940 


The pregent decision, seems te mark a 


departure from the earlier view and suggests that; cancellation, 
of the. tree. patta would place the trees at. the disposal, ọf. the 
Government. 


taken the same view of, the text?. 


Ak aih 


; 
I + 
e ame shy 





Ram SaRuP SINGH v. Moian ere LLR. (1939) Ail. 713, 


One of the points that fell to be decided ‘in. this,..case was 
whether the property acquired. bya widow by adverse . possession, 
would be her stridhana. Commenting on Yagnavalkya’s text 
(II, 143): the Mithakshara has declared. that.property obtained © 
by seizure would. ber regarded as stridhana. Apararka has also. 


‘That a widow can prescribe for 


an absolute estate is now indisputable: see S atgur. Prasad Vi: 
Kishore Lal and Varada Pillai y. Jeevarathnammailt. As early,ąs 
1894, the Privy Council laid down in Lachhan Kunwar y. M anoråth 
Rom) that’ “unless it wag clearly shown that when 'the widow took 
possession’ she professed to db. it as claiming only the limited 
estate of the widow,’ “she should be held to take an absolute-estate. 
In Parawan v. Safa Chand’, however, the Privy Council declared’ 
that “if possessing as widow she’ possesses adversely to any one 
as to certain parcels, she! does not acquire the’parcels as stridban, 
but she makes them good’ to her husband’s estate.” 


_ The two observations were held to be not inconsistent and 

that it isa question of fact‘in each case whether the widow claimed 

to take through her husband and go limited her claim.to a claim for 

a widow’s estate or, whether there is no evidence that she so limited’ 

her claim, in which case she will take an absolute estate, see 

Dungar Singh v. Mt. Maid KunwaiT, A mere recital that she had 

acquired the property as heir to the husband does not necessarily 

involve the legal inference. that she- was asserting only. a limited 

right, particularly where there were other pieces of evidence te. 

indicate that she had claimed absolute rights on other occasions, 3ee' 
Sham Koer v. Dah Koen? and. Uma Shankar v. Aisha Khatunti’ 

In the -present case, on ber husband’s death, a-widow: took. 
possession’of his properties as well as of ‘certainother properties 

which did:not-belong to him and of. which he was never in posses- . 


1. (1927) 53 M.L.J, 104. 


a: 


3: 
4 
5. 
6, 
7. 
8 
9 


(1911) 21 M.L.J. (Jour.} 428. 


—— a 


(1920) 38 M.L.J. 259: L.R. 461.4. 197: LL.R. 42. Al. 152 (P.C.), 
(1907 38 M.L.J: 313: LR. 46 LA. 285: LL.R. 43 Mad. 244 (P.C). 
(1894) 5 M'L.J..1: L.R. 22 I A. 25: IL.R. 22 Cal. 445 (P.C). 

(1924) 47 M.L.J 995: L.Ra5l L.A. 171: LL.R. 5 Lah. 192 e C). 


A.LR. 1933 All, 822, 


01902) L.R. 29 LA. W2? LL. 29. Cal. 664 (P.C), 


(1923) I.L.R-45 All. 729. 


t 
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siom. : The High-Court took the view’ that the crucial factor? im 
determining, the-character-of these other-properties was the:antmusy 
af the widow-at the time of taking possession and!,that the bunden-. 
of, preoftwil lie.on-the person challenging the stridhana character 
of the acquisition to prove: the contrary. Though seemingly the 
decision’ suggests the existence of a presumption in favour of a 
widow's acquisition by adverse possession being regarded as stri- 
dhana, the conclusion is really one resting on the facts of the case. : 





| RUPCHAND v. GURDIAL, LL.R. (1939) All. 162. 

This case decides an important question of procedural law 
involving the interpretation of the relative scope of Ss. 63 and 73 
of ‘the Civil Procedure Code. The point was whether holders of 
decrees of inferior courts whereof execution has been stopped’ by: 
the operation of S. 63 are entitled to apply to the superior court 
for rateable distribution under that section read with S. 73, without ` 
getting a transfer of their decrees to the latter court for purposes 
of execution. In the present case the plaintiff had obtained a’ 
decree against the judgment-debtor in the Munsif’s Court and’ 
attached his, property in execution. Subsequently the first defend- 
aht who had“obtained a decree against the judgment-debtor in the 
Sub-Cotirt took out exécution and had the self-same property sold’ 
by the Sub-Court. The plaintiff ‘applied to the Sub-Court for rate- 
able distribution, but the claim was rejected.’ Thereupon he filed 
a ‘regular suit, for the vindication of his claim to such distribution. 

Three different views are gatherable fron the ‘decided cases. 
According , io one view, unless the holder of the decree of the 
inferior Court gets it transferred:to the -Court realising the property 
for purposes of execution and complies,with S. 73 he cannot claim 
rateable, distribution—see Mutialagiri v. Muttayyarl, Nimbapi 
Tulsirans v: Vadia Venkati?, Ramus Agarwala v. Guru Charan 
Sen? and Narasayya v. Obbayyat, A second view was that where 
the attachment of the inferior Court was prion inspoint of time to 
that of the superior Court realising the property no application to 
the, latter. Court will be necessary to entitle- the decree-holder, 
attaching. earlier, to rateable distribution; otherwise a regular 
application under S.73 to the latter- Court will be needed, see. 
Krishna Kumar Ghosh v. Pasupati Banerjee’. The third and the 
last view was, that S.73 does not postulate any self-contained- 
rule regarding, rateable distribution, that that section’ should be 
read with S. 63 which. forms an exception to it, and that the Court 
realising the assets can grant rateable distribution under the latter 

1. (1883) I-L.R-6°*Mad_357. 2. 1892) LL.R. 16 Bom? 683 


3. (4910). 14-C.W:N. 39. 1913) 25MLJ, 601.. 
pares: 5. ALR. 192k Ca. 
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section to'the holder of the ‘decree of the inferior Court, though 
that decree has not been transferred to the superior Court and -no 
execution proceedings have been initiated there. (See Clark v 
Alexander}, Arimuthu v..Vyapuri2, Narasimhacharigr v. Krishna- 
machariars, Girindra Nath Ray v. Kedar Natht, Kwai Tong Kee 
v. Lim Chaung Ghee, So R. Au R.M. Frm w A.L. S.P.P. L. 
Firm8, Sarju. Ram Sahu v.” Partap Narain?, Gourgopal De 
Sarkar.iv..Kamalkahka Datta’, Fhanmuli :v.- Krishnaswami, 
Dhirendrarao Krishnarao v., Virbhadrappal, Iswardas v. Cor- 
poratton of Af adrasil, Surendra Kumar Guha v. Jaimini Kumar 
Guhal3 and Zumberlal Chhotelal v. S itaram13, ) 


w js clear that the question ‘concerns more a matter. of 
procedure, than of substantive right. It i8 equally clear that uni- 


formity should above all be desired in the matter. Considerations 


of justice and convenience should theréfore guide the interpretation 


of Ss. 63 and 73. To construe them go as to render nugatory: the 
attachment obtained by the decree-holder i in the inferior Court will 
certainly cause unnecessary hardship. The view favoured. in 
Ramjus Agarwala’s casel4 and like decisions was based partly on 
the fact that the words “shall determine any claim” in S. 285 of the 

d Civil Procedure Code, must refer to the claims referred to in 


1 
d; 278 to 281. Those sections no longer precede S. 63 of.the Code. 


of 1908-but are now reproduced in O. 21, rr. 58 to'61. The chief 
basis of that view has thus disappeared. Again whereas under 
S. 395 of the earlier Code, application for rateable distribution had 

to be made to the Court which realised the assets, under the 


present S. 73 it is „pot clear that such application should be made. 
only to the’ Court ‘which held the assets. As pointed out in. 


Narasimhachari’s case, the receipt of assets by ‘the collécting 
Court is really a receipt on behalf of, all the Courts who’ have 


attached the same property of the judgment-debtor and hence’ the 


attaching decree-holders in’ each of the Courts'should be held 


entitled to rateable distribution in fhe assets'in the actual custody ` 
of the ¢dllecting Court. ' It ig to be noted that“at any rate all the’ 


later decisions of all the High Courts have recognised the’ sound- ' 
naas of this view and the present ‘decision of the Allahabad High. 


Court adopts the same conclusion. 








1 t * 
4 t ‘ t- rae 


© ge ee 1. (1894) LL.R. 21 Cal. 
o 5919 21 M.L.J. 505: I. 

3, ` (1914) 26 M. ALR 1 

5. AS TLR. 6 kane 131. ALR.1 

7 (1933) LL.R. 55 All, 622. 3. (1934 LL. 


9. AAIR. 1935 Mad. 
o (1936) 71 M.L-J. 328: LLR, 


° UR. 1937 1 Cal. 39 13. 
ee AERONA aa 11010714 C.W.N. 306. 
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_ Frew LApURAM SAGARMAL D, JAMUNA Prasan CEAUDHORI, I.L.R. 
(1939) Pat. 114. 

The Indian Partnership Act does not in terms make the regis- 
tration of firms compulsory. Still ‘the effect of the prohibitions 
specified in S. 69 will practically necessitate the registration of a firm 
at some time or other. S. 69 (2) Jays down that no suit can be insti- 
tuted by an unregistered firm against any third party to enforce a 
right arising from a contract. Judicial opinion is conflicting whether 


` non-registration is fatal to the very institution of the suit or merely 


precludes relief being given and whether registration subsequent to 
institution can relate back to the filing of the plaint or at least enable 
the plaint to be amended and treated as presented immediately 
after such registration, ‘The Calcutta High Court has favoured the 
construction of the section in “ accordance with justice,” rather than 
with the strict letter of it, and held that a suit filed by an unregistered 
firm may be deemed to have been instituted on the day following 
the registration, if there has been such subsequent registration, Radha 
Charan Saha v. Matilal Saha. According to that Court the section 
does not deprive the Court of its jurisdiction but merely keeps it 
suspended pending registration. The same view has been taken in 
Veradarajulu Naidu v. Rajamanicka Mudaliar*®, though it is recognised 
that a logical construction of the section may lead to a different result. 
Where under O. 38, rT. 15, C.P. Code, a person whose application to 
suc in forma pauperis has been refused, has been - given liberty to in- 
stitute a suit in the ordinary manner provided he has first paid the 
costs awarded to the Government and the opposite party in his 
application to sue as a pauper and he institutes such a suit’ without 
satisfying the condition but pays the costs later on it has been held 
that the suit need not be dismissed but may be treated as insti- 
tuted on the day the condition was satisfied, Ramakrishna Nadar v. 
Thiremalai Vandaya Thevan*. By parity of reasoning, the registration 


of a firm subsequent to the institution of a suit by it, may be regarded 


as having the same effect. A strict construction of the section has 
however been adopted by the Allahabad and Lahore High Courts, 
and suits instituted by ubregistered firms have been held ‘to be al- 
together incompetent and incapable of being regularised by subse- 
quent registration, Ram Prasad v. Kampta Prasad*, Firm Kishen Lal v. 
Abdul Ghafar Khan®, Chhagan Lal v. Firm Mangal Sain® ; see also Subra- 
mamia Mudaliar v. East Asiatic Company’. Eg E 

- The present case follows this view in preference to that adopted 
in Calcutta and in the later decision of the Madras High Court. There 





S 


1. (1937) 41 GWN. 534. l 2. (1937) a M.L.J. 273. © o 
g. (1985) M.L.J. 791. a 4. ALR 1995 AIL 898. i 


See (1935) 17 Lah. 275. 6. ALR. 1998 Lah. 767, | ° 
oe ->o Ug (1996) 71 MES. 663. 
NIG i 
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is no Teal analogy between a plaint presented by an unregistered firm ` 
and one filed prematurely when the cause of action had not. yet arisen. 
-Registration of firms is after all designed primarily to protect third 
„parties. ‘There can be no frustration of this object qr of any policy 
of the law, in any degree, by construing S. 69 (2) liberally, as enabling 
-à suit brought before registration of the firm to be regarded as validly 
instituted immediately after registration, where that has been done, 
instead of being liable to be dismissed outright. ‘The policy under- 
lying O. 26, r. 4 of the Supreme Court Rules may well be followed 
in India as well. Again as pointed out in Mt. Suga Auer v. Firm 
Brijraj1, the Partnership Act has not been in force for any long period 
vind it would be inappropriate to enforce the provisions too rigidly. 





- SrraL Prasan SincH v, AJABLAL Manner, I.L.R. (1989) Pat. 
306. : 
The main point for decision in this case related to the power 
of a manager of a joint Hindu family to mortgage ancestral property 
to find funds for the acquisition of new properties for the family. 
After deprecating any alienation of immovable property in general 
the Mitakshara postulates in Ch. I, S. 1, cl. 28, i a on 
‘the authority of a text of Brihaspati : 


ASA emer gare eraser | 
TTS Fea THY | Aia: |) 

Even one person may conclude a gift, hypothecation or sale of im- 
movable property during a calamity or for the sake of the family or 
for indispensable religious duties. ‘The exposition of the text in cl. 29 
by the Mitakshara makes it clear that the three circumstances specified 
therein should pertain to the entire family. The Privy Council 
has recognised in Benares Bank v. Hari Narayan*, that this exposition 
defines the power ofa joint family manager to alienate family property, 
and that the judgment of the Board in Hanuman Prasad’s case? was 
apparently founded on that authority. Need or benefit of the estate 
will alone justify an alienation. These expressions correspond 
evidently to 42T% and HEAY in Brihaspati’s text. It is clear 
-that the two, phrases refer to two different situations. Nevertheless 
there are to. be found dicta of the Privy Council, which suggest that 
alienation of joint family property will be justified only if there isa 
compelling necessity, see Bry Narain v. Mangal Prasad‘ and Benares Bank 
y. Hari, Narayan®. That such an inference will not be valid is'clear 
from’ observations of the Privy Council in other cases. Hanuman 
Prasad’s case? itself speqks of “ need” or “‘ benefit of the estate” as 
justifyifig’ an alienation and draws a distinction between “a danger 
° x, ATR: 1937 Pat. 526. . 2. (1932) LLR. 54 Alf. 564 (P.@). 

3. (1856) 6 Moo. I.A. 393..°. ..: 4 (192g) LLR. 46 AIL 95 (101) (P.C). 
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'to be averted from the estate ’’ and “ the benefit to be conferred-upon 
dt”; see also Sdhu Ram v. Bhup Singh and Sri Thakur Ramakrishna v. 
Ratan Chand’. 

The meamng of the phrase “ benefit of the estate”? has been 
considered by the Privy Council in Palaniappa v. Devasikamam*. 
While recognising that a precise definition of it would be impossible, 
Lord Atkinson held that the preservation of the estate from extinction, 
the protection of it from deterioration and such ike things would 
obviously be benefits. This lent colour to the view that that ex- 
* pression must be understood to refer to acts of a purely protective or 
defensive character, Ragho v. Zagat and Ramkaran Thaker v. Baldeo 
Thakur*. Tt was in that view that a sale or mortgage of family property _ 
for the purchase of other properties for the family was considered in 
some cases to be bad, see In re Arishnaswami®, Subramama v. Chidambara’, 
Tula Ram v. Tulsi Ram5, Inspector Singh v. Kharak Singh®, etc. ‘There 
is not much warrant for so restricting the scope of the expression 
“ benefit of the estate.” The Sanskrit equivalent ggn refers to 


family purpose in general and not to the protection of the family 
only. Even as early as Hanuman Prasad’s case, the propriety of 
an alienation by a limited owner was judged by the test whether the 
transaction was one into which a prudent owner would enter in the 
ordinary course of business, with the knowledge available to him 
at that time; see also Jagat Narain v. Mathura Prasad’, Amreg Singh 
v. Shambu Singh!!! and Ram Nath v. Chiranji Lal!?. Applying this test 
and regarding it as a question of fact depending upon the circum- 
stances of each case, it has been held in a series of decisions that an 
alienation of joint family property for buying other properties for 
the family may be permissible as an act beneficial to the family, see 
Muthuswami v. Sundara Velan1*®, Mahalakshmamma v. Ramaswami\4, 
Amrej Singh v. Shambu Singh,**® Ram Bilas Singh v. Ramyad Singh1*, 
Sheikh Jan Mohammad v. Bikoo Mahto1", Baijnath Prasad v. Binda 
Prasad!?, etc. The decision under review takes the same view and 
holds that it is for the Court to consider on the facts whether the 
impugned transaction is for the benefit of the family, in the 
larger sense of that expression. 





1. (1919) ILR 39 Al. 437 (P.G.). a. (1931) IL R. 53 All. 190 (P.C.) 
g. (1919) 33 MLL.J. 1: L.R. 44 LA. 147: LL.R. 40 Mad. 709, 718. (P.Q.). 
4. (1929) I.L.R. 53 Bom. 419. 5. (1938) LL.R. 17 Pat. 168. 
6. (1912) MLW.N. 167. 7. 41 MLJ. 459. 
, 2 8 (1920) LL.R. 42 All. 559. _ Qs (1928) ILL.R.%s0 AI 746. 
10, (1928) 1 LR 5o All. 969 (F.B.) 11, (1933) I LR. 55 AIL x (FB.). 


12. (1995) I.L.R. 57 AIL 605. 
1g. (1927) 59 M L.J. 218: A.T.R. 1627 Mad. 649. , 
14 (1926) 50 MLL J. 651. 15. (1933) I.L.R. ss All. I (F.B.) 
16, pe) Pat.L.J. 622. 17. (1928) I.L.R. 7 Pat. 798. ° 
18. (1998) LL.R. 17 Bat. 549. 
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Bry Benarr Lar o. Frm Srinivas Ram Kumar, I.L.R. (1939) 
Pat. 327 (F.B) ; Upznpra Nara Basu v. PANDAYA GULAB SARKAR, 
I.L.R. (1940) Pat. 531 (F.B.). l 

The proviso to O. 21, r. go, C. P. Code, framed by the Patna 
High Court lays down that no application under that rule shall 
be admitted unless the applicapt deposits along with his application 
such an amount not exceeding 124 per cent. of the proceeds of the 
sale or such other security. as the Court may fix unless the Court 
dispenses with the deposit altogether. Two questions arose for 
decision on this proviso, namely, (1) whether the deposit should have ` 
been made at the time of the presentation itself of the application or 
may be made at any time before its admission, and (2) whether the 
proviso is intra vires the rule-making powers of the Patna High Court. 
On the first question, the first Full Bench held that the deposit may 
be made at any time before the admission of the application, a view 
which was accepted by the second Full Bench also. As regards the 
second question, the earlier Full Bench left the matter open but the 
later Full Bench decided that the proviso is perfectly valid. 


It is difficult to agree with the construction of the proviso adopted 
by the Full Bench. Their Lordships have argued that the proviso 
draws a distinction between the presentation of an application and its 
admission, and that it prohibits the Court only from admitting an 
application before the deposit is made, but does not bar the filing 
of the application itself. In other words while the application 
will have to be filed within 30o days of the sale as prescribed by 
the Limitation Act, the deposit may be made later. Reliance 
is also placed for such a construction by a reference to 
the difference in language employed in S. 17 (1) of the Provincial 
Small Cause Courts Act which provides that an applicant for 
an order to set aside an ex parte decree or for a review of judgment 
shall at the time of its presentation be accompanied by a deposit 
in Court of the amount decreed unless the Court on a previous appli- 
cation had directed him to give security. Under this section it has been 
held that the deposit should be made in any event before the expiry 
of the period of limitation prescribed for the application, Ahmed 
Haji Ibrahim v. Abdul Hussain and Qabul Singh vw. Jai Prakash’. 
The absence of the term ‘presentation’ in the proviso to 
O. 21, r. go can hardly make any difference. The proviso 
is wholly.clear that the deposit should be made “along with 
the application.” The words “ along with” can never mean “ later 
on” or “subsequently.” It cannot in any event contemplate a 
period beyond that prescribed for the application itself. Lf deposit 
is to be dispensed with, it should have been ordered on an earlier 
ee 


1. (1992) LLR 455 Bom. 79. 2. I.L.R. (1999) AIL 554. 
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application for that purpose. The view of the Full Bench ignores 
altogether the requirement in the proviso that the deposit. should 


be made along with the application. 


As to the walidity of the amendment to O. 21, r. go, it depends 
mainly on the actual language of the atnendment and its effect. 
The rule-making power of the High Court flows from S. 122 and is 
conditioned by S. 128, C.P. Code. The rules framed can annul, 
alter or add to the rules in the First Schedule. The only limit- 
ations are that they should not clash with the body of the Code or 
* with any other enactment in force. The question thus will be whe- 
ther the proviso to O. 21, r. go framed by the Patna High Court 
cuts at any substantive right or merely deals with a matter of pro- 
cedure. “Procedure” merely “ denotes the mode of proceeding by 
which a legal right is enforced as distinguished from the law which 
gives or defines that right.” (Popser v. Mtnors’.) Itis doubtful if a 
litigant has, apart from the provisions of the statute under which a 
sale is held, any common law right to avoid the sale —see however 
In re 0O. N.R. M. M. Chettpar Firm v. The Central Bank of India’. 
Even if the right to have the sale set aside is a common law right, it 
must be deemed to have been merged in and replaced by the statu- 
tory right conferred by O. 21, r. go. In any event the validity of 
the proviso to that rule will depend upon the question, whether it 
imposes an indispensable preliminary before any proceedings take 
place at all or whether it merely seeks to put the applicant upon 


terms as part of the procedure in the hearing of the application. -In © 


Rangoon, the amendment to the rule laid down that no application 
to set aside a sale shall be admitted unless the applicant deposits 
with his application the amount mentioned in the sale warrant or an 
amount equal to that realised by the sale whichever is less. 
The deposit was a condition precedent. Nothing was left to the 
discretion of the Court in that matter. The amendment stifled 
altogether the right of being heard to impeach the sale and 
hence was rightly held to be ulira owes. Where the effect of the 
amendment is however merely to put the applicant upon terms, 
stringent though they might be, as part of the procedure in hearing 
the application, no objection can be taken to its validity. Thus on a 
construction of the rules framed under S. g of the Presidency Small 
Cause Courts Act requiring an applicant for a new trial either to 
deposit the decree amount or furnish security therefor as q condition 
precedent to such application, it was held that the rule failed as 
being repugnant to S. 38, though it would be competent to the 
Small Cause Court to impose such a condition when a retrial was: 
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actually ordered, Madurai Pillai v. Muthu Chetty’, Where a power 
to make regulations is given by a statute the general rule is that no 
regulation thereunder can abridge a right conferred by the statute 
itself. To make an absolute rule which has the effect of debarring 
a man from the exercise of an absolute statutory right unless he com- 
plies with a number of requirements, is clearly ultra-vires, per Kennedy, 
J. in Queen v. Bird*, Where on an appeal preferred under cl. 15 of 
the Letters Patent of the Calcutta High Court, against the rejection 
by that Court in its original jurisdiction of an application under the 
Probate and Administration Act of 1881, the High Court applied 
O. 41, r. 10, C. P. Code and asked the appellant to furnish security 
for costs, it was held by the Privy Council that such an-order neither 
limits nor takes away the right of appeal under the Letters Patent 
but is only a rule of procedure applicable to Letters Patent Appeals 
also, Sabitri v. Savi”. The test therefore of the validity of any amend- 
ment to O. 21, r. go effected under the rule-making power will 
depend on the nature of the amendment and its effect. In Madras, 
the proviso framed states that the Court may before admitting an 
application under O. 21, r. go call upon the applicant to furnish 
security for the amount mentioned in the sale warrant or that realised 
by the sale whichever is less, or to deposit such amount into Court. 
There is no bar whatever to the presentation of the application, 
and whether a deposit is to be required or security should be called 
for is a matter left entirely to the discretion of the Court. There 
was thus no violation of any substantive right and the amendment 
was held to be inira vires‘. The language of the proviso framed 
by the Patna High Court however requires the deposit to be made 
along with the application under O. 21, r. 90, unless it had been 
dispensed with. But for the rather curious construction of the proviso 
adopted by that High Court, namely, that the deposit may be 
made at any time before admission of the application the validity of 
the proviso would have been extremely doubtful. 





e I. (1914) 26 MLJ. 227: LLR. 98 Mad 8a. 

a. (1898) 2 Q.B.D. 340. 
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SUSHIL Kumar GHATIK v. Satya GOPAL CHATTERJI, L.L.R. 
(1940) 1 Cal. 153. 

In this case, the learned Judges have held that a purchaser 
under a private sale from a judgment-debtor after the sale of an 
agricultural holding under Chapter XIV of the Bengal Tenancy 
Act and before its confirmation is a person whose interests are 
affected by the sale within the meaning of S. 174 (1) of the 
Act and is entitled to get the sale set aside under that section. The 
provisions of S. 174 (1) entitle “any person whose interests are 
affected by the sale” to apply to set aside the sale under the Berigal 
Tenancy Act. In this respect, the terms of the section bear a close 
resemblance to those of O. 21, r. 90 of the Civil Procedure Code, 
which also entitles “any person whose interests are affected by the 
sale to apply for setting aside the sale”. Under this rule, it has 
been held by a single Judge of the Calcutta High Court in Kiran 
Bala vy. Suniti Proval, that a purchaser from a judgment-debtor 
after the Court sale is not entitled to apply for setting aside the 
sale, under O. 21, r. 90 of the Civil Procedure Code. In this latter 
case, the learned Judge has held that the applicant should have had 
a subsisting interest on the date of the execution sale and that as 
the subsequent purchaser had no such interest, he could not apply. 


The learned Judges in the case under notice have pointed out 
that there is nothing in S. 174 (1) of the Bengal Tenancy Act to 
indicate that the interest of the person making the application for 
setting aside the sale must be in existence on the date of the sale. 
These observations apply with equal force to the provisions of 
O. 21, r. 90 of the Civil Procedure Code. If the legislature had 
intended to restrict the right to persons who had an interest on the 
date of the sale, it could well have used the language similar to 
O. 21, r. 89 of the present Code of Civil Procedure. 


There is a conflict of opinion on the question whether an 
execution purchaser would come within those words of O. 2], 
r. 90. The Calcutta High Court, the Lahore High Court and the 
Rangoon High Court have held that if his interest 1s not anterior 
to the sale, he could not apply to set aside the sale under O. 2], 
r. 90 of the Civil Procedure Code. (See Surendra Nath Das y. 
Alauddin Mistry2, K. V. A. L. Chettiar Firm v. M. P. Marscar 
and Nihal Chand Gopal Das v. Pritam Singh4.) On the other 
hand, the Madras High Court, the Allahabad High Court and the 





1, LL.R (1939) 1 Cal. 273. 
2. (1928) 49 CL.J. 207: A.R. 1928 Cal 828, °° 
39 (1928) LL.R. 6 Rang. 621: A.I.R. 1929 Rang. 33. ; 
3 4. (1932) I.L.R. 14 Lah. 1: A.J.R. 1932 Lah, 468, 
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latest decision of the Patna High Court have held that the auction 
purchaser is entitled to apply for setting aside the sale under ©. 21, 
r.90. (See Gopala Krishnayya v. Sanjeevareddil, Ravinandan v, 
Jagarnath2 and Mahadeo Ram v. Raja Mohan Vikram Sah, 
overruling Khetro Mohan Datta v. Sheikh Dilwart.) We venture 
to submit that on the plain language of O. 21, r. 90 of the Civil 
Procedure Code, as contradistinguished from that of O. 21, r. 89, 
the view of the Madras, Allahabad and Patna decisions seems to 
be well founded. The decision under notice also lends colour to _ 
the same view. 

The learned Judges in the present case however seem to 
distinguish the case of rent sales under the Bengal Tenancy Act 
from those of sales under the Civil Procedure Code by reason of 
the fact that the title of the purchaser under a rent sale only 
commences from the date of confirmation while in the case of an 
c ecution sale under the Civil Procedure Code, on confirmation 
of the sale, the title of the purchaser relates back to the date of the 
sale. We are not however sure that this distinction has any 
bearing on the question of the construction of O. 21, r. 90 of the 
Civil Procedure Code, or of S. 174 (1) of the Bengal Tenancy 
Act. On the date of the application to set aside the sale and before 
‘he date of its confirmation, even under the Civil Procedure Code, 
the title remains with the judgment-debtor and he cannot be ousted 
from possession by the auction purchaser. (See Mukhi Narumal 
Tilokchand v. Alabhuy Bahadur ard Ghirdhart Lal v. Mohd. 
Ishrat Ah®.) Reference may be made by way of analogy to S. 28 
of the Provincial Insolvency Act under which though the title 
relates back on the adjudication to the date of the petition in 
insolvency, until adjudication the title to the property remains 
with the debtor. See Mulla’s Law of Insolvency, page 414. 

It may be noticed that under the Code of Civil Procedure of 
1882, it was held by the Madras High Court under S. 310-A that a 
purchaser from the judgment-debtor after the execution sale could 
deposit the amount into Court and have the execution sale get 
aside, Appayya Shetti v. Kunhats Beart? and Manicka Odayan v. 
Rajagopala Pillai8, though the contrary view had been taken in 
Hasari Ram v. Badai Ram and Nanda Lal®. The Code has since 
been amended. We, however, refer to these cases to show that 


ee 








t. 1. (1919) 38 M.L.J. 228: 55 I.C. 333. 
2. (1925) I.L.R. 47 All. 479. 
3 (1933) LL.R. 12 Pat. 665, 4. (1918) 3 P.L.}. 516, 
5. AIR. 1933 Sind 198 at 200. 6. (1937) O.W.N. 1153 at 1156. 
°° 7. (1906) 17 M.L.). 127 : 1L.R. 30 Mad 214. 
8. (1907) 17 M.L.J. 291. 1.L.R. 30 Mad. 507. e 
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even after execution sale the judgment-debtor has a saleable 
interest in the property and it will be affected by the sale being 
confirmed, Cf. Sundaram v. Mausa Mavuiharl. This view 
supports the gonstruction placed on S. 174 (1) of the Bengal 
nenne Act that the sole criterion for determining whether a 
_person’s interest is affected by the sale is to find out whether his 
interest will be affected if the sale be ultimately confirmed. We 
venture to submit that is the correct test to be applied and 
judged by this test the decision in Kiran Bala Saha v. Suniti Prova 
Saha2, under O. 21, r. 90 of the Code of Civil Procedure, may 
require reconsideration. | 


ee 


GoxsuL Mamron v. Smeo Prasad LaL Sera, I.L.R. (1939) 
Pat. 459 (F.B.). 

The proper article of the Limitation Act applicable to a suit 
for recovery of unpaid instalments due under an ordinary money 
instalment bond with a defeasance clause and the starting point of 
limitation in such a case were the main points decided in this case. 
It was held that Art. 75 would apply and that time will begin to 
run from the date of the first default where there was no waiver of it, 
and from the date of the fresh default where there was a waiver. 
Some of the earlier decisions had, on the analogy of mortgage bonds 
payable by instalments and containing defeasance clauses, taken the 
view that the plaintiff was entitled either to bring his action when 
any instalment became due or to wait until the whole became payable 
—Rup Narain Bhattacharya v. Gopi Nath Mandol*, Ramchandra Nayak 
y. Gharbaran Ahir*, etc. This view overlooked the difference in the 
language contained in the third column of Arts. 75 and 132 res- 
pectively. Under Art. 192, limitation starts from the time when 
the money sued for became dus, whereas under Art. 75 time begins to 
run from the date when ths default is made. A mortgage is for a term 
certain, which may be as much for the benefit of the mortgagee as 
of the mortgagor, though the default clause is exclusively for the 
benefit of the mortgagee. Thus the mortgagee may either sue on 
default or wait. Limitation will start only from the date when the 
period stipulated under the mortgage document expired, although 
a default by the mortgagor had occurred during that period and 
by the terms of the mortgage, the mortgagee thereupon had an 
immediate right to enforce the mortgage, Lasa Din v. Gulab Kunwar’, 
a a 

1. (1921) 40 M.L.J. 497: IL.R. 44 Mad. 554 (F.B.). 
2 I.L.R. (1939) 1 Cal. 273. 


g. (1907}e11 C.W.N. gos. 4. (1980) 192 I.C. 112. 
%. (1932) 63 M.LJ. 187: LR. 59 L.A. 37): I-L-R. 7 Luck. 442 (P.C.). 
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Panchain v. Ansar Husain! and Narna v. Ammani Amma’. But Art. 
75 is in very special terms and on the happening of the default 
the cause of action arises. In the case of ordinary instalment bonds 
with a defeasance clause, as pointed out by Lord Dênman in Reeves 
v. Butcher*, if the plaintiff “ chose to wait till all the instalments fell 
due, no doubt he might do so; but that which was optional on the 
part of the plaintiff would not affect the right of the defendant, who 
might well consider the action as accruing from the time that the 
plaintiff had a right to maintain it. The Statute of Limitation runs . 
from the time the plaintiff might have brought his action.” 


Nor is it that Art. 74 which applies to instalment bonds generally 
will govern where the creditor did not choose to sue on the default 
clause for the entire amount. To so hold will be to render Art. 75 
nugatory and redundant. Art. 74 can apply only where there is no 
default clause, and where there is one it is Art. 75 that will operate. 
After Lasa Dins caset the Allahabad High Court has consistently 
held that in the case of a simple money bond payable by instalments 
with a default clause, Art. 75 applies and time runs from the date 
of the first default, Jawahar Lal v. Mathura Prasad’ and Sukh Lal v 
Bhoora*. The present decision takes the same view of the question. 
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3. (1891) 2 Q.B. 509. 
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PAVAYI v. PALANIVELA GouNDAN, (1940) 1 M.L.J. 766 (F.B.). 

~ The question in this case was whether a mortgagor who has lost 
all interest in the mortgaged property and the personal covenant 
against whom das become barred, can by an acknowledgment within 
the meaning of S. 19 or by part payment within the meaning of S. 20 
of the Indian Limitation Act bind the person on whom his interest 
has devolved. Four different views have been expressed as to the 
effect generally of an acknowledgment by a mortgagor on assignees 
from him of the mortgaged property. One view is that the acknowledg- 
` ment cannot at all bind any prior assignee, per Mookerjee, J., Surjiram 
Marwan v. Barhamdso Prasad’; Yagnanarayana v, Venkatakrishna*; see 
also Baldeo Prasad v. Ths Collector of Philibhit?, Rajeshwari v. Binoda* etc. 
According to the second view the atknowledgment will bind the 
prior assignees from the mortgagor only if at the time of making it 
he had retained a substantial interest in the mortgaged properties, 
Krisknachandra Saha v. Bhairab Chandra Saha, Lakshmanan Chetty v. 
Muthaya Cheity®, per, Krishnan Pandalai, J., in-Muthu Chettper v. 
Muthuswami Iyengar". A third view is that the acknowledgment will 
bind all the assignees, prior as well as subsequent—per Jackson, J., 
in Muthu Chettyar v. Muthuswami Iyengar”; Narayana v. Venkataramana.. 
According to the fourth view it is the character of the acknowledgment 
and not the time when it is made that affects the result. The test will 
be whether the acknowledgment was lawful i.e., not a merely friendly 
or collusive act between the mortgagor and the mortgagee, Arabindaksh 
v. Jageshar Ras®, It is submitted that the first of these views alone is 
warranted by the language of S. 19. The statute of Limitation is not 
a statute of repose. Equitable considerations are out of place in its 
construction and the strict grammatical meaning of the words is the 
only safe guide, Nagendranath De v. Suresh Chandra De®. S. 19 expressly 
states that acknowledgment, where it is not by the party sought to be 
charged in the suit, furnishes a fresh start only if it had’been made by 
“some person through whom he derives title of liability.” The 
user of the present tense indicates that the title contemplated as being 
-bound is one assigned by the mortgagor subsequent to the acknow- 
ledgment. A similar construction has been adopted regarding the 
expression ‘‘ parties under whom they or any of them claim ” in S. y1 
of the C. P. Code, i.¢., that to make a person privy to an action he 
must have acquired an interest either by inheritance, succession, or 
purchase from a party subsequent to the action. If this be,right, then 
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it. is. wholly immaterial whether the mortgagor has at the time of 
making the acknowledgment any substantial interest in the mortgaged 
property or not., Further acknowledgment being a statement against 
one’s; interest can affect only such interest as one has at that. time 
and, cannot fasten on an interest that had already been conveyed. 
- The decision under review, has adopted this conclusion and this is in 
consonance with the view, indicated in ane v. Ga and Newboukd 
Vv. Smith’. l 

As pegatde the effect of part rey of interest or principal, 
different provisions existed in English law according as the debt was ° 
one charged upon the land or’a specialty debt merely. The statute 
3 and 4,,Wm. IV, C. 27,.Ss. 40 and 42 governed the former as regards 
recovety of the sum, secured or the interest thereon respectively. In 
regard to bond debts S. 5 of 3 & 4 Wm. IV., C. 42 operated. Though 
these statutes had, postulated that acknowledgment would save 
limitation only if made by the person ‘by whom, the amount was 
payable ’.in the pne case and by ‘ the party liable on the indenture,’ 
in the ether case, ‘so far as -part payment was concerned they did not 
specify by whom it, should be made. It was however held that the 
payment relied on should have been made by “a party interested ” or 
“ concerned to, answer the debt” and not by a “ stranger,” Roddam 
v. Morley, Chinnery v.. Evanst, Lewis, v. Wilson®, In re Lacy’. S, 20 
of the Indian Limitation Act has embodied practically the same rule. 
Under it the -part payment of interest as such or of the principal 
should be by ‘ the person liable to pay the debt” or “ the debtor ” 
respectively or by: the agent of such person duly authorised in that 
behalf. The effect of payment by a proper person is in English law 
to keep alive the right of action in all its original integrity and force 
and set the action free against all the persons interested, a consequence 
resting on the joint liability of a number of persons standing in equal 
peril of suit and who all benefit by the discharge of all or any part of 
such liability, In re Lacey®. - There is however a cleavage of opinion 
as, to, the effect of payment by a mortgagor on the prior assignees from 
him-of mortgaged items. At one end it has been held that a mort- 
gagor who has parted with the equity of fedemption completely is not 
‘a person interested’ and a payment by him would not prevent 
. limitation, running, against the assignees of the equity of redemption 
Newbould v. Smih?. At the other end the suggestion seems to be 
that even if the properties, sought to be bound are. with assignecs, 
50 long. as tht personal liability remains, a payment by the mortgagor 
would bind the prior assignees from him,—see Velayudha v. Vaithialinga. 


In between m two vjews there is another line of thought, that at 
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any rate if the mortgagor making the payment has at that time 
some interest in the mortgaged properties, prior assignees from him 
would be bound by such payment. Chinnery v. Evans'-?, Krishna 
Chandra v. Bhatab Chandra*, Domi Lal Sahu v. Roshan*. The correct- 

ness of the rule laid down by the Courtof Appeal in Newbould v. Smith 
secms to have been questioned in England itself, though the House of 
Lords has left the matter open®. Even where the mortgagor has 
parted with the equity of redemption in its entirety, still he will not 
cease to be a ‘debtor’ within the meaning of S. 20 so long as the 
` personal remedy against him is not barred, and as such he will be 
competent by his payment to afford a fresh starting point of 
limitation. In the decision under review the learned Chief Justice 
bas stated: “In certain of the cases........ the mortgagor 
retained an interest in part of the mortgaged properties sold, but 
I do not consider that this makes any difference in principle.... If 
he cannot bind the purchaser of the equity of redemption, when the 
purchase covers the whole of the mortgaged properties obviously he 
cannot bind the purchaser of part of the mortgaged properties.” 
This is an obiter dictum but the position so stated does not 
seem to allow for the rather wide language in S. 20 which on the 
principles of the English rulings like Roddam v. Morley*, enable any 
person ‘ interested ° in the property or ‘ concerned to answer the debt ’ 

` to give a fresh start, setting free thereby the action against all persons 
interested in the property. ‘The reason is that the integrity of the 
mortgagee’s right cannot in any wise be affected by any subsequent 
dealing of the mortgagor with the equity of redemption, see Chinnery 
v. Evansi-8, The decision in Bolding v. Lane? on which reliance was 
placed was one concerning the effect of an acknowledgment by. a 
mortgagor under 3 & 4, Wm. IV, G. 27, S. 42 on the puisne mort- 
gagee’s liability regarding arrears of i interest due to a prior mortgagee 
and cannot govern a case of part payment under S. 20 of the Indian 
Act, resting on entirely different considerations, particularly in view 
of the later ruling of the House of Lords in Chinnery v. Evans!-* as to 
the effect of a part payment by a mortgagor on prior assignees from 
him of the equity of redemption of some of the mortgaged items. 





RAMAGHANDRA Rao v. PARASURAMAYYA, I.L.R. (1940) Mad. 
349=(1940) 1 M.L.J. 235 (F.B.). 

This Full Bench decision holds that the bar of executjan of decree 
after the lapse of twelve years from the date of the decree sought to be 
executed, prescribed in S. 48, G. P. Code is absolute and that any 
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amendment of the decree will not have the effect of affording a fresh 
start for purposes of limitation. Different views have been held 
on this question as is apparent from the decisions. One view is that 
the expression ‘ decree sought to be executed’ in S. 4Q is wide enough 
to include the amended decree so as to make the date of the amend- 
ment a fresh starting point of computation of the twelve year period 
see Baldeo Skukul. v. Syed Yusuf?. Another view is that where the 
original decree was incapable of execution and amendment of it was 
therefore necessary it is the date of the amended decree that would 
furnish the starting point, Muhammad Sulaiman Khan v. Muhammad Yar ` 
Khan*, Narhar Raghunath v. Krishnaji Govind”, Venkatamma v. Manikyam 
Nayani*. Yet another view is that no execution at all is permissible 
after twelve years from the date of the original decree and it is entirely 
irrelevant whether the decree was amended or not subsequently, see 
Pydel v. Chathappa*, Paramsshrayya v. Seshaginiappa*, Narasing Rao v. 
Bando Krishna’, Fagir Chand v. Kundan Singh*®, Ganash Das w Kishan 
Das*, Mst Dulkin v. Mahanath Harihar Gtr1°. The last of these cons- 
tructions seems to represent the position correctly. Art. 179 of 
Sch. II of the Limitation Act of 1877 prescribed three years from the 
date of the decree for purposes of execution and there was no provision 
for the period to run from the date of the amended decree. Art. 182 
of the Limitation Act of 1908 however made provision for the same, 
but prescribed that the article shall apply only “‘for the execution of a 
decree or order of any Civil Court not provided for by Art. 183 or 
S. 48, C. P. Code 1908.” This can only mean that where execution 
stands controlled by S. 48, C.P. Code, Art. 182 of the Limitation Act 
will afford no help. S. 48 of the C.P. Code in this matter has been left 
unamended all along, suggesting that it has been so left advisedly. 
The twelve year period thereunder is directed to be computed from 
the date of the decree sought to be executed. Under O. 20, r. 7 
the decree is to bear the date of the judgment. So even if there is any 
amendment of the decree to make it conform to the judgment, the 
date of the decree will still be the date of the judgment only. Again 
an amendment is in no sense a novation. It merely expresses the real 
intention which the decree was intended to express but which it did 
not completely express. It does not vary the transaction in substance 
but merely rectifies the inaccurate description. Hence the amended 
decree should be deemed to be in force from the date of the original 
decree ang limitation will start ranning from that date alone. The 
decision under review takes the same view and definitely brings the 
law in Madras in line with that prevailing in the other provinces. 
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VENKATA GOPALA Narasnma RAO v. VENKATARAMAYYA, (1940) 
2 M.L.J. 257 (F.B.). 


The question that fell to be decided in this case was whether an 
income-tax resiro and the statements accompanying it are public 
documents of whjch certified copies would be admissible in evidence. 
The Evidence Act allows secondary evidence to be given of public 
documents (S. 65) ; certified copies would constitute such evidence, 
(S. 77), and such copies can be obtained according to S. 76 by persons 
having a right to inspect the originals. Documents forming the acis 
or records of the acts of public officers would be public documents 
` under S. 74. It was held in some cases that the term ‘act’ in the 
context means an act of the nature indicated in S. 78, i.s., a final 
completed act as distinguished from an act of a preparatory or ten- 
tative character and that it is only a document recording such a 
completed act that would be a public document, per Shepherd, J., 
in Empress v. Arumugham'; Chandi Churn v. Boistab Churn’. Agreeably 
to such a construction it was held in a number of cases that an income- 
tax return was not a public document, Anwar Ali v. Tafozal Akmed*, 
Deodatt v. Shreram*, Venkataramana v. Varahalu®, Varadarajan Chaity v. 
Kanakavah®. In Mythili v. Janaki’, it was held that it is only the notice 
of demand under S. 29 of the Income-tax Act, in which the Income-tax 
Officer communicates his decision to the assessee and not any earlier 
statement made or return submitted by the asseasee to such officer 
that can be regarded as the record of the acts of the officer. Though 
in that case the contention that the return which forms the basis of the 
assessment should be deemed to be a part of the act of the Income- 
tax Officer or part of the record of such act was repelled as 
“absurd ” on the very face of it, it has however been accepted by 
the Full Bench in the instant decision. The learned Chief Justice 
has stated how “it would be putting an unwarranted restriction on 
the words ‘documents forming the acts or record of the acts’ to say 
that they should be confined to those parts of an income tax record 
which the Income-tax Officer has himself prepared and to exclude 
documenta which he has himself called for or which have been admitted 
to the record for purposes of the assessment.” 


In effect, the decision under notice constitutes a repudiation of 
the strict interpretation of S. 74 favoured by Shepherd J., in Empress 
v. Aiumugham?, ‘The adoption of a liberal construction is supported 
by the English ‘Practice also. Under the English Public Record 
Office Act, 1838, depositions, affidavits, bills, answers ¢tc., filed in 





1. (1896) 7 M.L J. 167—I1.L.R. 20 Mad. 189 (F.B.). 


2, (1909) I.L.R. gr Cab a84- g. (O24) ILLL.R. 2 Rapg. 391. 

4. ae LL.R. 56 Bom. 924. 5. (1938) 50 L.W. 681. 

6. (1939) 1 MLJ 79). 7- ELR. 1940 Mad. 329, . 
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Court,. though not records in the strict sense of the term are yet 
„deemed to partake so much of their nature that they are allowed 
to be proved by means of copies to the same extent as records propert. 
O. 37, r. 4, of the Supreme Court Rules renders office copjes of writs 
and pleadings admissible in evidence in all causes and matters and 
between all persons and parties to the same extent as the original 
would be admissible?. In India alsb it has been held that a petition 
which was the subject matter of an order passed would be a part of 
the record, Bhagain Megh Ranes Kosr vw. Gooroo Parshad*, likewise the 
plaint filed in a suit, Shazada Mahomed Shahaboodesn v. Wedgeberry4, 
contra Tarakeshwar v. Devendra’, By parity of reasoning the return 
made to the Income-tax Officer on which he passes the assessment 
order would be part of the record of the acts of that officer. 


Paragraph 85 af the Instructions compiled by the Income-tax 
Department for the guidance of its officers provides for inspection 
being allowed to a party making the return as well as to any partner 
of the firm to which the return relates. Rule 99 of the Income-tax 
Rules provides for the grant of certified copies. It is thus open to a 
party making the return or to any partner where the return relates to a 
firm to obtain lawfully a certified copy thereof. The copy being one 
given to a person entitled to inspect and ofa public document it would 
be admissible as secondary evidence in the absence of any statutory 
prohibition of its reception. Does S. 54 of the Income-tax Act 


constitute such a bar? Subsection 1 of that section declares the. 


particulars contained in the return to be confidential and provides 
that no Court shall require except in the specified cases any public 
scrvant to produce -such a document. Sub-section 2 penalises the 
disclosure of such particulars. The purpose of the section is no doubt 
to afford protection to the assessees from any possible user against 
them of the information imparted in the Income-tax returns by third 
persons?. ‘The section does not however render inadmissible in 
evidence the certified copies of such returns; nor is any policy of 
the law defeated where the very person who made the return proposes 
to prove its contents or where one partner of a firm uses it against the 
other partners. Any argument depending merely on the ‘possible: 
intention of the legislature as rendering the document inadmissible 
apart from the actual language of S. 54 will be no sufficient ground 
for shutting out such evidence. 








1. Taylor on Evidence, S 1494. 
2.` See also R. ve Scott, (1877) 2 Q.B D. 415. 
g. (1876) 2? W.R. 68. 4. (1873) 10 Ben.L.R. App. 31. 
5. A.I.R. 1926 Pat. 180. ,e 
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Ampu Bar AMMAL o. SONT Bar AMAL, (1940) 2 M.L.J. 298 (F.B.). 


In this case it has been held that a sonless destitute widowed 
daughter is entitled to maintenance out of her father’s estate in the 
hands of his hears. It is rather curious that there should be a paucity 
of direct textual authority in regard to this question. Manu has 
declared the maintenance of an infant child (fry: ga:) to be a 
personal obligation of the father. This is in conformity with, the © 
Law of Nature as well as that of civilized communities. Infancy 
in the case of a daughter has been practically -equated with the 
period prior to marriage. For on marriage the obligation is shoved 
on to the husband whose duty it becomes to maintain his chaste 
wife (area amat) thereafter. Does that mean that the parental 
obligation is extinguished pr merely remains suspended so long as 
the husband and his family can maintain her? Some cases take 
the view that on marriage a daughter ceases to be a member of her 
father’s family, Janki v. Nandram!, Kartick Chunder Ghuttuck v. Saroda. 
Sundari Debi*, Bachat v. Udat Singh®, that marriage detaches: the. 
status of the girl from the parental family and attaches it to that of 
her husband or his father, Mokhada Dassee v. Nundo Lall Haldar*, that 
she becomes incorporated in her husband’s family and is born 
again in that family, Janki v. Nandram}. Applying the theory of 
cessation in the parental family and substitution in the husband’s’ 
family it has sometimes been stated that a destitute married daughter 
will have only a moral and social but not’a legal right to mainten-| 
ance in the parental family even after the father’s death leaving 
property—sée Janki v. Nandram!, Bai Mangal v. Bai Rukmini®, Shanmugha’ - 
Velayudhan v. Koyappa’. A contrary view has been taken by Miller ` 
and Sadasiva Aiyar JJ., in Venkatarazu v. Kotayya®, and in the opinion i 
of Sadasiva Aiyar, J., such a daughter will have a legal right to 
maintenance even while her father was alive. The Calcutta High 
Court has pursued an intermediate course: According to Ameer 
Ali, J., if a daughter and son-in-law had been in fact maintained by ` 
the father as dependent members of his own family it will ripen 
into a legal obligation against the heirs inheriting her father’s estate, 
Mokhada Dassee v. Nando Lall Haldar*. A Full Bench of that Court 
held in’the same case`ón appeal that the real test will be ‘to set, 7 
whether the husband’s family is not in a position to maintain her". 


To push the analogy of marriage operating as a rebirth of the girl © 
in her husband’s family to its extreme limit will be to carry legal 





1. (1888) I.LR. 11 All. 194, 208 (F.B.). 2. (1891) I.L.R. 18 Cal 64a, 646. 


g. (1939) I-L-R. 55 All. 487. 4- (1900) I.L.R. 97 Gal. 554, 562. 
5. S.C. on appeal (1901) I. LR 28 Cal. 278, 987 (F.B.). 
6. 1898) I.E.R. 23 Bom. 291. - 7. Igo MLW.N. 679. , 0 


8. (1912) 2g MLL. 229.. 
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fictions to absurd lengths. Marriage of a girl is not like the adoption 
ofa boy.. In adoption the boy sheds his status as a son in one family 
and. stands invested with the same status in another. A daughter 
however never ceases to be a daughter though she bepomes a wife 
and acquires membership in, her husband’s family. That is the 
reason why her rights of inheritance in the parental family remain 
preserved despite her marriage? Surrender by a widow though 
spoken-of as a “ figurative suicide ” by her leaves her very much 
alive for purposes of adopting a son to her husband or claiming 
maintenance out of his estate, for surrender does not destroy her 
status as her husband’s widow. In a like manner a daughter’s status 
is-not destroyed by her marriage. The obligation to maintain a 
daughter is the consequence of parentage, Kusum v. Arishnayi}, 
and will ordinarily continue so long as that relationship subsists . 
and the daughter is actually dependent on the father for her subsis- 
tence. Such dependence may arise either during her husband’s 
lifetime or after his death: by reason of the destitution of the husband 
and his family. Under such circumstances the policy of the shastras 
is :to--regard.‘the daughter as amaraq QT, as one who should be 
maintained: by her parents. Manu has enjoined upon the head of a 
family the,duty of maintaining all the poor dependents atat: GAAT: 
A destitute married daughter might well fall within the ambit of that 
expresion, but it is difficult to interpret the text as importing a legal 
obligation, for in the context the duty of maintaining the poor depen- 
dents is clubbed along with the duty of providing maintenance to 
guests and. mendicants which obviously can only be a moral obli- 
gation. - Shyama Charan Sarkar has stated that according to the 
Shastras a sonless widowed daughter would be entitled to maintenance 
as a dependent member of her father’s family*, and Justice Norris 
is reported as having said :““ Even if there be a shred to hang a peg 
on to support this decisiop we will do it.”* The view taken by the 
Courts that there is no legal obligation on the part of a father to 
provide for the marriage expenses of his daughter in the absence of 
ancestral property has largely reacted on the nature of the daughter's 
right to. maintenance and though much can be said in favour of the 
obitgr dictum of Sadasiva Aiyar, J.,-n Venkatarazu v. Kotayya', that a 
married daughter will have a legal right personally against her 
father for maintenance where he has means and she is destitute, 
no Court hag so far affirmed that view directly. 





I,” (1998) T.L.R- 1939 Ban. 396. 

2. Vy&vastha Derpana, (and edition), p. 170. 

e9. E iki edition, p: 585: ° 
4 (1912) 23 MLJ. 223. è i 
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Assuming ‘that a father is only under a moral ahd social but’ not 
. a legal. obligation to maintain his destitute daughter out of-his: self 
acquired property there: seems to be very little reason for ‘denying 
to her a-legaleright to be maintained from such property-after it has 
- devolved on'‘his heirs. The nearness of the relationship between her 
and the deceased and considerations of natural love and affection 
. can point only to that conclusion. If a daughter-in-law will have 
- a legal claim for maintenance against her father-in:law’s self acquired 
property in the hands of his heirs the claim of a daughter will stand 
almost a fortiori. ‘The view of Ranade J., in Bat Mangdl-v. Bai 
--Rukhmini!, stands as an isolated instance of the negation of such:right. 
.An heir succeeding to property takes it subject:to a legal obligation 
to Maintain persons whom the late proprictor was legally. or morally 
bound to.support, and who all were so entitled to be morally supported 
by the deceased will no doubt ‘depend on‘the relationship, the means 
` and-other circumstances of the late proprietor as-well as -on:.the 
- principles of Hindu, Law and’ the usages and practices:of the ‘people, 
 Kamini -Dassee v. Chandra’ Pode Mondla3,: see also' Rajjmonsy Dossee v. 
Shih Chunder*,; Khetramani Das v. Kashinath Dast, Janki v..Nandram, 
Yamuna. Bai v. ‘Manu Bait; Mit.. Bholt Bai v. Dwarka Das? uiia -kajam 
Kanta Pal v. Sajam Sundari Dassya?. 
The case under review ‘is noteworthy as being diotet 
of its kind regarding the maintenance right óf. a daughter whose 
father had predeceased her husband against the estate of the- former. 
: If -the principle -be that inability of the husband and his family, to 
4maintain’her would give rise.to` a moral obligation against% the 
father, then it will be immaterial whether her husband: had. pre- 
deceased her father or died subsequently. If; on the-otheri hand, 
the obligation against her father even in a moral :sense can‘ spring 
into existence only on the death of her husband, .his family being 
‘destitute, then in the present case. there: would.have been no-such 
_;obligation against the father and as such there would be.no obli 
. gation enforceable against his estate after his death. The décision 
under review must. be taken to have affirmed the former of these 
© two views. 


_ 





'DURAISWAMY IyENGAR ý. RAGHAVACHARIAR, (1940) 2 M.L.J. 
This case decides an important point in.the law of appropriation. 
It holds: that an open payment by an agriculturist’ debtor before 
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_ ast October 1937 towards a promissory note cannot be theoretically 
- appropriated towards the interest due under the note-and im the 


absence of actual.appropriation that way such interest will be deemed 
to be outstanding on 1st October, 1937 and as suchewiped off under 
S. 8 of the Agriculturists Relief Act. In coming to that conclusion 
the learned Judges have argued firstly, that the rule that payments 
are to be applied first towards interest is more a rule for the guidance 


_ of the Court than a presumption of law regarding what has in fact 


been done, and secondly, that the rule that a notional appropriation 
cannot take the place of an actual appropriation for purposes of 


_ S. 20 of the Limitation Act will equally govern questions of appro- 
. priation as between capital and interest under Madras Act IV of 


1938. It is submitted that the conclusion as well as the reasoning 
are weak. The general law as to appropriation is well settled. 


' While making a payment, a debtor has the right to intimate how it is 


to be appropriated and the creditor must apply it accordingly, Cory 
Brothers Co., v. Owners of the Turkish Steamship “ Mecca”! The 
intimation should be synchronous with the payment or made within 
a reasonable time thereafter, Cory’s case1. If the debtor fails to so 


‘intimate his intention he loses his right in this behalf altogether, 


Sreenivasachariar v. Krishnaiah Chestiy*, and the right of application 
devolves on the creditor, Cory’s case! ; Halsbury’s Laws of England 


' “(Hailsham edition) Vol. 7, p. 244, para 335. The view taken in 


‘Chegganmull. Sowcar v. Manicka Mudaliar?, that so long as neither 
debtor nor'-creditor has made an appropriation, the. debtor can 
intimate the appropriation he wishes, has not been supported by 
later decisions and is also inconsistent with the theory of the right 
having devolved on the creditor on failure of intimation by the 


‘ debtor ‘either immediately on payment or within a reasonable time 


thereafter. - The creditor acquires a right to have the appropriation 
made in the manner best advantageous to him, Bamundaoss Mookeryea 


1 v. Ometsh Chunder Raes*,.Nemi Chand v. Radha Kishen®. We has the 


right of election-up to the “ very last moment,” Cory’s case*, even 


„while in the witness box, Seymour v. Pickett", or before Judgment is 


delivered, Gajram Singh v. Kalyan Mal*. What is the ‘ last moment’ 


«must depend upon the circumstances of each case.® The right may 
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r. (1897) A‘C. 286. o> á a. (1940) 1 M.I.J. 860. ` ` 
3. (1925) 50 M.L.J. 242. 4. (1856) 6 Moo.I.A. 289. 
i e, ‘5. (1921) 26 C.W.N. 158. z 


6. (1897) A-C- 285 ; See also Krupasindhu Sahu v: Raja of Khallikote; (1915)> 
-a9 I.C; 718; Munisami Muflah v. Perumal Mudal, (1919) 37 M.L- J. 367; Relu 
Mal n Ahmed (1925) I.L R. 7 Lah. 17 ; Maistry v. Jameson, (1925) LL.R. 5 Pat. 
326; Kufjamohan Shaha Poddar v, Karunakanta Sen Chaudhuri; (1988) I.L.R. 60 


Gal. 1265 ; Ram Nath o. Chiranji Lal, (1934) I.L.R. 57.All. Gos (F.B.). 


7. (1905) 1 K.B. 715. 8. (1935) I.L-R: 57 AlL 791 €F-B.). 
9. Per Romer L.J in Seymour v. Pickett, (1905) 1 K.B. 715, 725. 
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' be exercised-until the creditor has finally ¢xercised the right or somie- 
.thing has happened to render it inequitable for him- to- exercise it}. 
Ifthe payment is open and there is no specific appropriation -by 

- either debtor or creditor, the creditor has a right to consider it asa 
‘payment on account of interest, Luchmeshwar v. Syad Lutf Alt Khan’, 

. for the rule is that the money is first applied in payment of interest 
and then when that is. satisfied in' payment of the capital,.. Venkatadn 
Appa Rao v. Parthasarathy Appa Rao?. This is the well settled practice 
of-the: Courts, Maharaja-of Benares v. Har Narayan Singh*. . Where the 

- creditor receives an open payment from the debtor without any 

! appropriation of it as between capital and interest by either debtor 
or creditor, and it is left to the Court to construe-the effect of the 

payment, the presumption -arises that the payment is attributable 

-in the first instance ‘towards outstanding interest and the presumption 
is operative in questions between debtor and ereditor primarily, 
: Commissioner of Income-tax, Bihar and Orissa v. Maharajadhtraja of Dhar- 
-bhanga’. The presymption is that what would have been done by 
‘the creditor in the ordinary course has in fact been done, in other 
words, the Court will do what the parties.are in conscience bound 
to do,—see Moonsappah v. Venkataraydoo®. This is. not a principle 
‘for the guidance of the Court merely but constitutes a presumption 
‘of what in fact has been done. The debtor has a right to express 
: hisintention, but if he failed to intimate the same he loses the right 
‘effectively and will be deemed.to have agreed to the appropriation 
of ‘his-payment by the creditor first to the outstanding interest. ‘The 
‘creditor may not have exercised' his right either. . In such a case the 

Court will ‘attribute the payment to interest first and will presume 
that it stands constructively so, appropriated’ even.at the time the 
„payment: was made. The presumption is, however, rebuttable and 

could be destroyed by proof that the creditor had in fact. either 
expressly or impliedly elected to treat the payment otherwise. Where 
there is no such proof, but the creditor had remained mlent the Court 
will draw the presumption as one founded upon the debtor’s intention. 

In so far as the decision under review treats the rule as one for the 

guidance of the Courts only and not having any higher force it seems 
to run counter to Lord Macmillan’s observations in the Patna case’. 


This presumption of law stands excluded for purposes of the 


Limitation Act by reason of the special language contained in S. 20 
which declares that payment towards interest should, have been 


made by the debtor “ as such” for purposes of saving limitation. 








1. Halsbury’s Laws of England, (Hailsham edition) Vol. 7, p. 246, pasa 937. 

g. (1871) 8 110,112 (P.Q). 3. (1921) LL.R. 44 Mad. 570 (P.C). 
-4 e (1905) I 28 All. 25. 5. (1933) I.L-R. 12 Pat. 318, 831° 
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It is positrve and not any constructive intent of the debtor that that 
section contemplates as necessary. Absence of intimation by the 
debtor of his intention when he makes the payment has a negative 
value merely and does not afford proof of any positive intent on his 
part. In the absence of proof of positive intent, a payment will not 
amount to a payment of interest as such by reason merely of what Sir 
George Rankin calls “ the old rule,” namely, that it is the right of the 
creditor to have payments treated in account as liquidating the interest 
before principal, Ram Shah v. Lal Chand!. ‘The Madras Agriculturists’ 
Relief Act does not employ any similar language. To extend therefore 
the exclusion of the “ old rule ” to questions of appropriation between 
principal and interest for purposes of that Act seems to be hardly 
justified. There seems to be nothing in that Act to suggest that 
appropriation to interest must be prang and actual and not cons- 
tructive or notional. 

According to Act IV of 1938 interest will be wiped off only if it 
was in fact outstanding on Ist October, 1937. „The provision is penal 
and thegefore to be strictly construed. The burden is on the debtor 
to show that interest was actually outstanding on that date. Where 
the debtor had made a payment prior to that date he may prove 
an intimation by him that it was to be applied to principal only 
or he may prove acts, declarations and conduct on the part of his 
creditor suggesting an intention on the part of the latter to apply 
the amount otherwise than to interest. In the absence of such 
proof the presumption of law will apply, namely, that the payment 
should be attributed to interest outstanding in respect of the debt in 
the first instance, even at the time it was made, with the result that 
to the extent of such payment there will be no interest remaining 
due on 1st October 1937, for the provisions of Act IV of 1938 to 


operate. 


1. (1940) 1 M.L-J. 895, gog (P.C.). 
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IN THE MATTER-OF AN-ApvoaaTE, I.L.R. 1940 All. 60 (F.B.). 

This decision deals with an important point concerning the 
members of the legal profession, namely, within what limits an advocate 
can carry on? monecy-lending transactions. In England, though 
there is an enumeration of offices which a practising Barrister cannot 
hold there is no rule in terms prohibjting a member of the Bar from 
entering into money lending transactions, see Muni Reddi v. Venkata 
Rao}. It is however always understood that a practising Barrister 
should conform to the rulings given from time to time concerning 
extra professional activities open to him and that if at any time he 
was in doubt as to the propriety or otherwise of undertaking a parti- 
cular matter he should request the opinion‘of the profession in the 
absence of express rules on the point.2 In India the rules framed 
under S. 15 of the Indian Bar Councils Act (XX XVIII of 1928) 
have prescribed that “ no advocate while practising shall engage in 
trade or business or accept an appointment carrying a salary without 
previously obtaining, the permission of the Bar Council and the 
High Court. Similar rules exist under the Legal Practitioners Act 
(XVIII of 1879) as well. Money-lending transactions by advocates 
without the prior sanction of the Bar Council will thus become repre- 
hensible where they are carried on as a business. The line of de- 
marcation between cases where the transactions afford evidence of a 
business pursued and cases where they don’t cannot be defined with 
closeness or indicated by any specific formula. Each case must 


depend on its own facts, and it is ever a question of degree, Hdgelow. 


v. MacElwee?. The term business imports the notion of system, 
repetition and continuity‘. It is the sum of acts repeated which 
constitutes the business, Smith v. Anderson" ; Kirkwood v. Gadd’. 
There should be a series of acts done with the acquisition of gain for 
its object, Smith v. Anderson’. The nature and the number of the 
transactions have a material bearing, Fagot v. Fine’. An isolated 
transaction will not constitute a ‘ business,’ Newman v. Oughton’. If 
the transactions are not habitual or systematic there is no proof of 
‘business, Halsbury’s Laws of England (Hailsham edition) vol. 32, 
p. 307, para 490; Grainger & Son v. Gough’. Lending at remunerative 
rates of interest will not per se be a proper test either, Vewton v. Pyke? 
NN 
1. (1912) I.L.R. 97 Mad. 238 (F.B.). 
a. Halsbury’s Laws of England, (Hailsham edition), Vol. II, p. 509, para. 


691. . ° 
g. (1918) 1 K.B. g05, 206. 


4- Ibid; Newton: v. Pyks, (1908) a5 T.L R. 127; Fagot v. Fims, (1911) 105 
L.T. 583. l 


5. (1879) 15 Ch. D. 247, 277- 6. (1910) A.C. 422, 491. e . 
7. (1911) Jos L.T. 583. 8. (1911) 1 K.B. 792. 
g9 (1898) A.C. 925, 443. 10. (1go8) 25° T.L.R. 127. ` T 
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A person can be said to carry on a money-lending business only if he , 


is ready and willing to lend to all and sundry provided that they are 
from his point of view eligible, Litchfield v. Drepfus!. System, con- 
tinuity, object, class of persons to whom money is lenh, nature of the 
transactions and their number are the relevant criteria in judging 
whether the transactions are tantamount to the carrying on of a busi- 
ness. Eight instances spread over a period of three years, though 
speculative in character were held insufficient to make out a business, 
In re Tika Ram, Vakil?; a hundred transactions within the same period, 
some in his own name and others in the name of his son, were, however, 
held to be ample proof of money-lending being pursued as a business, 
see Ghinnarappa v. Thimma Reddi*. In the decision under review an 
advocate had within the space of ten years advanced loans on twelve 
occasions, three on mortgages and nine on pro-notes, the former in 
the name of his son and the latter in his own name, and all of them 
were to friends and relatives. The Full Bench held that the case 
was one on the “ border line ” and that the advocate had “ dangerously 
sailed near the wind.” 


Where an advocate happens to be a member of a joint and un- 
divided Hindu family carrying on an ancestral money lending business, 
so long as he is not in charge of the business, his conduct will not be 
culpable, though he draws regularly a share of the profits of the 
business. If, however he enters into a partnership with the other 
members of the family in the starting of a new business there will be 
no protection afforded to him, where he has not obtained the previous 
sanction of the Court to his participating in the venture. Likewise 
where being the manager of the joint family, a practising advocate is 
looking after a family business as well without the Court’s permission, 
his conduct will become reprehensible, see Muni Reddi v. Venkata Rao‘. 
The Allahabad High Court has taken a slightly different view in one 
case, namely, that the running ofan ancestral business may not amount 
to entering into a business but still it was proper that the advocate 
should give notice to the Court and obtain its permission, see In re 
Tika Ram, Vakil’. Likewise it will be unavailing for an advocate 
to plead that he is running the money-lending business not for his own 
gqin nor with his own money but as the guardian of a minor, with 
the minor’s funds and for the minor’s benefit, Chinnarappa v. Thimma 
Reddi?. 


The Adlaẹhabad High Court has suggested in the instant decision 
that “‘ it is in the interest of the advocates themselves that before they 
make advances by way of loans they should obtain the previous 
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sanction of the Bar Council and of the Court.” Couched in such 
terms the direction seems to be too wide and rather startling. Surely 
it cannot be intended that even where a legal practitioner gives loans 
to friends or relajives, on ordinary terms by way of assistance or accom- 
modation such permission should be obtained. If in the case of 
even isolated transactions, the permission of the Bar Council and the 
Court is to be sought for the projected loan, the injunction will 
easily tend to become oppressive and unworkable in practice. If 
there is no question of a practising lawyer carrying on money-lending 
transactions as a business where is the need for any sanction of Court 
or of any other authority, except possibly where the advocate 
occupies a fiduciary or quasi-fiduciary character towards the borrower, 
or is lending on usurious terms or by way of speculation, or the 
borrower stands shut off from independent advice? If there is 
nothing objectionable in an advocate buying land, erecting buildings 
and letting them out to tenants thereby securing to himself a regular 
supplementary income, equally there cannot be any objection to an 
advocate giving loans and deriving an income thereby. To call the 
former alone an investment and therefore unobjectionable, but not 
the latter is not warranted by any intelligible consideration. In 
every case the proper test will be to see whether the transactions 
serving as a source of supplementary income, whether by way of 
money-lending or otherwise, amount in fact to the carrying on of a 
* business °, in the sense explained supra. 





Random Karam SincH v. Boatracsaryl, I.L.R. 1940 All. 100. 


The construction of the term “‘ rights” in S. 1 of the Caste 
Disabilities Removal Act (XXI of 1850), which declares inter alia 
that so much of any law or usage now in force as inflicts on any 
person forfeiture of rights or property on change of religion shall 
cease to be enforced as law, was one of the points dealt with in this 
case. ‘The question was whether it would be competent to an Indian 
Christian who prior to conversion had been a Sikh governed by the 
principles of Hindu law and custom to adopt a son. Answering the 
question in the negative, the Allahabad High Court has held that the 
Act preserves only rights to property and not any other class of rights? 
It is but reasonable that such rights of the apostate as were attri- 
butable to and flowed from his adherence to Hinduism should on 
apostasy be deemed to have been deliberately abandoned by him. 
Intention to change one’s faith must necessarily import with it an 
intention to forego the rights founded on the doctrines of the original 
faith and compatible with them only. Accéptance of a new faith 
involves the acceptance of a system of law consistent with the tenets 
of thenew faith. The rights and obligations incident to the original 
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status will cease and the Act XXI of 1850 only preserves his rights 
to property but not his original status, Adam Hafi Peer Muhammad 
Issac Sait v. Kunkam!. Monogamy is an essential part of Christianity 
and a Hindu convert to that religion cannot possibly take a second 
wife, while his first wife is alive and the marriage with her remains 
undissolved. Likewise Christianity does not recognise the right 
to adopt a son in the sense in which the Hindu law allows it. Hence 
it will be unavailing to rely on Act XXI of 1850 as preserving to a 
person the right of adoption which he had as a Hindu, even as it 
would be unavailing for him to rely on the Act as enabling him to 
have a plurality of wives. The object of Act XXI of 1850 was 
really to relieve a person of forfeiture of property rights imposed by 
the systems of personal laws in this country, on apostasy, so that 
evangelical enterprise may not labour under any handicap. Thus 
neither the policy of the Act nor the implications of a change of faith 
would warrant a larger construction of the term “ rights” in S. 1. 
On apostasy the law of adoption recognised by Hindu law should be 
taken to have been given up by the convert, Bai Machhba v. Ba 
Hirbai?. The Bombay High Court however recognises the possibility 
of the convert retaining the usage and law in question even in his 
new status by way of custom*. It is questionable how far such a 
custom can be recognised where its effect will be to enable the apostate 
to do something which is repugnant to the tenets of his new faith. 
It is true that conversion will not deprive a convert of his right to 
give his Hindu son in adoption, Shamsingh v. Shantabat*, or of his 
rights of guardianship over his Hindu children, see Mahomedv. Radhibat*, 
Dunjapad v. Batleau*, unless the interests and welfare of the minors 
would dictate a contrary course, Skinner v. Ords®. ‘The truc explana- 
tion for the preservation of these rights despite apostasy is that they 
are not in any wise repugnant to the articles of his new faith and 
they also sound in property. The protection afforded to the convert 
by S. 1 of the Act XXI of 1850 is thus available in such cases. The 
right to adopt a son or to have a plurality of wives stands on an 
altogether different footing and is therefore outside the scope of 
such protection. 


i lc S S OEE SEES T S a E N 


1. (1937) 46 L.W. 772. 2. (igiI)I.L.R. 95 Bom. RA 
3. (1901) I.L.R. 25 Bom. 451. 4 (1919) 47 I.C. 817. 
5. (1916) 20 O.W.N. 608. 6. 14 Moo. I.A. gog. 
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-  Pann& Lar v. Qorrecror of -Mzgrur, `T, L, R.--1940 ` Ari 
181, : | 

What precisely is the meaning of the expression “as if it were 
an arrear of lånd revenue ” used in connection with the recovery of 
dues payable to a Co-operative Society by R. 1397 (1) (U.P.) framed 
under S. 43 of the Co-operative Societies Act, 1912 was one of the 
points decided in this case. This expression in the same or cognate 
forms occurs in a number of statutory enactments containing pres- 
criptions for recovery of sums payable to Goyernment or other public 
bodies. In Madras, some enactments provide that such sums may 
be recovered “ by the same means by which arrears of land revenue 
are recoverable’, ses S. 5 of the Compulsory Labour Act (Madras 
Act I of 1858). Some other enactments direct their recovery ‘‘ in 
the sams manner as arrears of land revenue ”, ses S. 52 of the Revenue 
Recovery Act (Madras Act II of 1864); S. 2 of the Irrigation Cess 
Act (Madras Act VIII of 1865) ; and S. 58 (1) of the Co-operative 
Societies Act (Madras Act VI of 1932). A number of other statutes 
prescribe the realisation of any such sum “ as tf it were arrears of 
land revenue ”, ses S. 66 of the Forest Act (Madras Act V of 1882) ; 
S. 28 of the Abkari Act (Madras Act I of 1886) ;. S. 89 of the Salt 
Act (Madras Act IV of 1889); S. 60 of the Court of Wards Act 
(Madras Act I of 1902); S. 91 of the Local Boards Act (Madras 
Act XIV of 1920); and S. 70 (2) (ii) (e) of the Hindu Religious 
Endowments Act (Madras Act II of 1927); Cf, also S. 30 of the 
Indian Income-tax Act (Act IT of 1886) ; S. 7 of the Land Improve- 
ment Loans Act (Act XIX of 1883) ; S. 5 of the Agriculturists Loans 
Act (Act XII of 1884); S. 194 of the City of Rangoon Municipal 
Act (Burma Act VI of 1922) etc. A few statutes have directed 
recovery of the demand “ as an arrear of land revenue”’, ses S. 9 of 
the Land Encroachment Act (Madras Act III of 1905); S. 6 of 
the Electricity Duty Act (Madras Act V of 1939); Cf, also S. 44 of 
the Co-operative Societies Act (Act VI of 1912). 


In Madras, the procedure regarding recovery of arrears of public 
revenue is set out in the Revenue Recovery Act, 1864. S. 42 postulates. 
the effect of a sale of land on account of arrears of revenue under the. 
Act as passing the property free of all antecedent encumbrances 
thereon to the purchaser. S. 52 prescribes that arrears. of revenue 
other than land revenue, as well as cesses lawfully imposed. upon 
land stc., may be recovered in the same manner as arfears'of land 
revenue “inden the Act. The question whether S. 42 would stand 
extended by S. 52 to a sale on account of arrears of abkari revenue, 
which according to S. 10 of the Madras Abkari Act, 1864 Were to be 

recovered in kks manner as arrears of land revenue, so as to pass the 
property free of encumbrances to the purchaser at the revenue sale, 

NIC 
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has . been -answered- in the negative, Ramachandra v. -Pitchaikanni}. 
The reason is that land remains security only for public revenue 
(S. 2), that abkari dues are not included in the definition of public 
revenue in S. rı and that a reading of Ss. 3 and 4 suggests that an 
arrear. of revenue under the Act means only an arrear of public 
revenue: ‘Consequently though recovery of arrears of abkari revenue 
may be éffected in like manner as recovery of arrears of land revenue, 
still a sale of land on account of the former will not give a preferential 
title to the purchaser free of encumbrances. In the case, however, 
of a sale on account of water cess, it has been held that the 


purchaser would get a free title despite the fact that S. 2 of 


the Irrigation Cess Act has used language similar to that found in 
S. 10 of the Abkari Act of 1864, namely, that the cess shall be 
realised in the same manner as arrears of land revenue, see 
Vellapayal Ambalam v. Karuppiah Pillai? Dorayya v. Apyanna Charyulu?. 
This difference in the legal result is based upon the inclusion of 
water cess within the meaning of the term “ public revenue ” in 
S. 1 of the Revenue Recovery Act, which would proprio vigore attract 
S. 42 of that Act to sales held on account of public revenue. It was 
held that S. 2 of the Irrigation Cess Act regarding recovery of 
water cess should be deemed to be a superfluity which cannot detract 
from the legal effect of the sale as set out in the Revenue ee 
Act, ibid. 


Whether the expression “‘ as if it were an arrear of land revenue’ 
connotes something different from the expression “in like manner 
as arrears of land revenue ”, as regards the legal effect of a sale held 
on account of arrears of particular dues so made recoverable has also 
been answered in the negative, Chinmnaswami Mudali v. Thirumalat 
Pilla*, Ibrahim Khan Sahib v. Rangaswami Naicken®. So wherever a 
statute directs the recovery of any sum “ as if it were an arrear of 
land revenue,” prima facie it is only the procedure prescribed by the 
Revenue Recovery Act that will stand incorporated by reference and 
a sale held in pursuance of such procedure will not yield to the 
purchaser a preferential title free of encumbrances, Chinnaswamt Mudalt 
v. Thirumalai Pillai*, Kadir Mohideen Marakkayar v. Muthukrishna Ayyar”, 
Igchmi Narain Singh v. Nand Kishore Lal Das’, Ibrahim Khan Sahib v. 


kanpana Naicken®, Muthusamisr v. Sres Sreemsthanithi Swamiyar,!9 





I. (1883) ILR. 7 Mad. 494. e. (1911) I.L-R. 97 Mad. 49. 
‘g. (1914) 27 M.L. J. 295. 4 (1901) I.L.R. 25 Mad. 572. 
r . 5. (1905) I.L.R. 28 Mad. 420. | 

6. (1901) I.LR.25 Mad. 572 (Land Improvement Loans Act, 1883, S. 7). 
7, (1902) I.L.R. 26 Mad. 420 (Income-tax Act, 1886, 8. 30). 
8. (1goz) I.L.R. 29 Cal. 537 (Agriculturists Loans Act, 1884). 

à 8 (1905) I.L.R. 28 Mad. 420 (Abkari Act, 1886, S. 28). ° 

(1913) I.L.R. 38 Mad. 956 (Local Boards Act, 1884). . ~ 
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-Thammayya v. Ramanna!, R. M. V. V. M. Chettyar Firm v. Subramaniam’, 
Nagabushanam v. Venkanna®, Chinnammal v. Saiihakkathi*. No -doubt 
it has been sometimes suggested that the phrase “as if it were an 
‘arrear of land eevenue ” if strictly construed, would import that the 
property is sold free of encumbrances, see Govindarajulu Naidu v. The 
“Secretary of State for India,” and that the term “as if” cannot be 
said to have reference solely to procedure or to have been intended 
‘by the Legislature not to import the operation of S. 42 of the Revenue 
Recovery Act, Sankaran Nambudripad v. Ramaswami Ayyar®. ‘The 
weight of authorities indicating a contrary conclusion has however 
been recognised and followed in these very cases. The decision 
under review also holds that recovery of any sum in the same manner 
as an arrear of revenue has reference only to the procedure to be 
adopted and does not import the substantive right of a purchaser 
at a sale held on account of arrears of land revenue. 


‘Even the use of the phrase “ as an arrear of revenue”? instead of 
“as if it were an arrear of revenue ” in some of the statutory provisions 
for realisation of sums due either to Government or to a public body 
may not per se point to a different result, inasmuch as the right of the 
purchaser to get a preferential title free of encumbrances would 
always depend upon the character of the dues, whether they are such 
that in law the property sold could have been regarded as a security 
therefor.. 





VENKAYYA PANTULU v. SURYA PRAKASAMMA, (1940) 2 M.L.J. 
328. 

One of the points decided in this case was that:a successful 
prosecution for defamation resulting in conviction will be no reason 
to reduce the amount of damages awardable to the defamed party 
in a subsequent civil action. It has always been considered that in 
such cases the pursuit of the civil remedy in addition to the criminal 
is not incompetent, Misr Ramji v. Jiwan Ram” : Jodhi Ram v. Abdul 
Mian®; Akhil Chandra Biswas v. Akhil Chandra Dey? ; Md. Samiullah 
Khan v. Bishu Nath'°. A Bench of the Calcutta High Court has, 
however, taken the extreme view that where after securing a con- 
viction, a civil suit is subsequently brought for damages in respect 
of the same injury, the civil Court is not bound as a matter of law to | 


1. (1926) 51 M.L.J. 475. 
2. (1927) ILLR. 5 Rang. 458 (City of Rangoon Municipal Act, 1922). 
g. (1929) ILR 53 Mad. 151 (Elementary Education Act, 1920). 


4. A.I.R. 1995 Mad. 882 (Income-tax Act, 1924, S. 46). r 
5. (1935) 65 MLL.J. 917. 6. (1918) I.L.R. 41 Mad. 691. ` 
I~ (1881) A.W N. igr. 8. (1893) A.W N.63. ` saad 


g. (1902)6 O.W.N. 915. -> .10,° A.I.R:-1928 AI. 916. 
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award any damages at al], ses Ooma Churn v. Girish Chundert. Another 
view is to be gathered from some cases, namely, that if punishment ‘in 
person, was resorted to, that must always be an important element 
in. mitigation in subsequently estimating the amount of penalty to 
be inflicted in pocket, Misr Ramji v. Jiwan Ram*; Ma Sein Tin v. 
U Kyaw Maung?. The decision under review has marked its dissent 
from these views and it is submitted that there is ample justification 
for the same.. The recognition of criminal and civil responsibility 
as distinct in character, though one and the same act may. be both 
a wrong and an offence is noticeable from mediaeval times. ‘Fhe 
civil responsibility is directed towards compensating the injured 
individual : the criminal liability on the other hand arises because 
of the disturbance to the peace of the society or the State. The 
liabilities being distinct, there is no reason why the right of the injured 
party to damages should be affected by the conviction suffered by 
the wrong-doer. 


e 
e 
be 


2 1. (1876) a5 W.R. g2. a. (1881) A.W.N. t31. 
g. AIR 1986 Rang. 992. 
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l MADAN Lay o. Nawan Savep Reza Att Kuan (RULER OF 
RAMPUR STATE), I.L.R. (1940).1 Cal. 344. ; 

- An interesting point and one more or less of first impression 
relating to the immunity of the Rulers of Indian States from the 
jurisdiction of British Indian Courts arose for decision in the ‘above 
case. The question was whether an insolvency petition was main- 
tainable without the previous consent of the Crown Representative 
under S. 86, Civil Procedure Code, where an applicant’s only creditor 
was a' Ruling-Chief. In answering the question in the affirmative 
the learned Judges of the Calcutta High Court have suggested : 
(1)-the immunity of a foreign prince from the jurisdiction of British 
Courts extends only to his person and public property; (2) in India 
such immunity must be sought within the language of S. 86, Civil 
Procedure Code, which will not cover cases like the ‘present; (3) in 
view of the provisions contained in the Provincial Insolvency Act 
making specific provisions of the Civil Procedure Code applicable 
to insolvency proceedings it will be doubtful if the rule contained. 
in S. 86 could be extended to such proceedings; and (4) the mere 
issue of a notice to a creditor under S. 19 (2) of the Provincial Insol- 
vency Act can hardly be described as a legal process. It is submitted 
that these reasons are not quite valid. 

Founded essentially on the principle per in parem non habet imperium 
and partly on the difficulties attendant upon enforcing the judgment 
of the Courts of one State against a foreign State as well as on con- 
siderations of reciprocity the rule has been recognised that a foreign 
sovereign is immune from the jurisdiction of the municipal courts 
of a country. According to Dicey the rule is that “‘no action or 
other proceeding can be taken in the courts of this country against a 
foreign sovereign, nor can the property of a foreign sovereign be 
seized or arrested.”? Two propositions of international law seem to 
be well established and beyond doubt, namely, (1) the courts will 
not implead either directly or otherwise a foreign sovereign, t.e., will not 
by their process make him against his will a party to legal proceedings 
whether they involve process against his person or seek recovery of 
specific property or damages, and (2) courts will not by their process, 
whether the sovereign is a party to the proceedings or not, seize or 
detain property which is his or of which he is in possession or control.* 
The term ‘ property’ in the context is not limited to ownership but 
covers also lesser interests, which may not merely be not proprietary 

1. Conflict of Laws, sth edition, p. 194; see gle Lawrence, Principles of 
International Law, 7th edition, P. zag Aid Chung Ghi Cheung o. The King, 
(1939)A-C. 160,175- 

2. Per Lord Atkin in; Compania Naviera. Vascongado v. S. 8. Gees (1938) 


A.C. 485, 490. 
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but not-even possessory.! Nor is the immunity confined only to 
‘property used for the commercial or military purposes of the sovereign. 
At the presan time it seems to extend also to his personal private 
property. * That no distinction can be allowed between the public and 
private property of a sovereign has been recognised in India also, The 
rule that a foreign sovereign cannot be impleaded is by no means 
absolute and possible exceptions are cases of suits to administer a 
trust fund: in Court in which a foreign sovereign is interested, or 
cases of winding up of banks and companies in the assets of which 
a foreign sovereign may have an interest. * The reason for recognising 
such exceptions is that otherwise the administering of justice to the 
other cashes qus trustent will be frustrated and there is no comity of ` 
nations either allowing immunity to foreign sovereigns in such cir- 
cumstances. Subject therefore to these limitations founded on 
considerations of expediency, a foreign sovereign is held otherwise 
immune from the jurisdiction of British courts even in regard to his 
private property. Save in the case of a cross bill of bill of discovery 
in aid of a defence and in the case of a sovereign voluntarily coming 
in to make or resist a claim he cannot be effectually cited. In the 
words of Lord Langdale, M.R., “even the failure of justice in some 
particular cases would be less prejudicial than attempts to obtain 
it by violating immunities thought necessary to the independence 
of princes and nations.” ` 

It is true that in India the immunity of the Ruling Chiefs is 
defined by S. 86, Civil Procedure Code. The rule being statutory 
the express provisions thereof are imperative and must be observed 
and cannot be waived.” S. 86 provides that a Ruling Chief may be 
sued in any competent court with the consent of the Crown Repre- 
sentative but not without such consent. S. 141 of the Code prescribes 
that the procedure provided in the Code in regard to suits shall be 
followed as far as it can be made applicable in all proceedings in any 
court of civil jurisdiction. It has been pointed out by the Privy 
Council that “ the proceedings spoken of in S. 647 (S. 141 of Act V of 
1908) include original matters in the nature of suits such as proceedings 
———— L llI aaaaaaħŘŮĖÁ 


1. Per Lord Wright, in Compania Naviera Vascongado v. S. S. Cristina 
(1938) A.G. 485, 507 
e a. Per Lord Atkin in ibid. p. 49O 5 ae airo The Lord Advocat y, Lord Dunglas, 
g CL and Fim. zii. 

3. Elphinstone v. Bedreechund, (1890) 1 Knapp. P.C, 316; The Advocate- 
General of Bombay v. Amerchund, 1 Knapp. P.G. 929 fn. 

4. Drtke of Brunswick v. The King of Hanover, (1843) 6 Beav. 1,39; Lari- 
viere v. Morgan, (1872) L-R- 7 Gh.App. 550; Morgan v. Lariviere, (1875) 7 HLL. 
423. 

5. Rumian Bank for Yoreign Trade, Zn re., (1999) 1 Ch. 745. 

6. Iuke of Brunswick v. Tha Keng of Hanover. (1843) 6 Beav. 1. 
> 7- Gackwar Baroda State Railway cv. Haffr Habtéb-Ul-Hag, DHR: rage 
All. Gor (P.C). 
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in probates, guardianships and so. forth and do not include exe- 

cutions.”1 The antithesis seems to be between non-execution pro- 

ceedings and other proceedings. The Calcutta "High Court has 
however added to this dictum the word “ only ” and laid down that 

S. 141 extends ghe procedure of the Code only to original i 

in the nature of suits.* A larger view of the scope of S. 141 has been 

taken in other High Courts.? S. 86, Civil Procedure Code, is really 

a statutory adaptation of the English rule under which no action or 

other procesding can be brought in a British Court against a foreign 

sovereign and in Statham v. Statham,‘ it was held that the principle of 
S. 86 will apply to proceedings in divorce in which a Ruling Chief is 

sought to be made co-respondent; though such proceedings are com- 

menced only by a petition and not by a plaint. The expression ‘action 

or other proceeding’ though not a term of art is yet familiar as 

regards its sense. Where a person cannot be heard to protect his 

interest unless he appears ds a party he will be deemed to be a person 

claiming an interest and as such by the very terms of any notice 

issuing to him impleaded.* A proceeding in insolvency is no doubt 

initiated by a petitioh,® yet, the latter has to be signed and verified 

in the manner prescribed in the Civil Procedure Code for signing and 

verifying plaints? and the procedure contained in the Civil Procedure 

Code with respect to the admission of plaints is to be followed in the 

case of insolvency petitions.® It is thus a proceeding in the nature of 
a suit and in any event the person affected by the petition being unable 

to be heard in protection of his rights unless he appears before the 

Insolvency, Court he should be deemed tmpleaded by the notice issuing 

to him under S. 19 (2) of the Provincial Insolvency Act and thereby 

brought within the ambit of S. 86, Civil Procedure Code, read with 

S. 141. The decision in Official Liquidators, Dehra Dun Mussoorie Electric ` 
Tramway Co. v. Nabha State? supports this conclusion. It was there held 
that a proceeding under S. 184 of the Indian Companies Act, 1913, 
which directs the Court to settle a list of contributories after an order 
for winding up is not one to which S. 86, Civil Procedure Code, will 
be attracted, for, by merely settling a list no interest in property of the 
Ruler is actually affected, whereas where there was any case of an 
order to be made under S. 186 of the Companies Act for payment of 


1. Thakur Parshad v. Fakir-ul-lah, (1894) I.LR. 17 All. 106 (P.C.). 

g. Sarat Chandra Bose v. Bisweswar Mitra, (1926) I.L-R. 54 Cal. 405. 
_ 9. VWenkatanarasmha Rao vy. Suryanarayana, (1925) 50 M.LJ. 75; Ven- 
katarama v. Marudachala, A.I.R. 1931 Mad. 798. aie 

4 LR igre P. 62. 

5. Per Lord Atkin in Compania Naviera Vastongado v. S. S. Cristina, (1938) 
A.C. 485, 492. : 

6. 8. 7 of the Provincial Insolvency Act, 1g20. e 

7 S. 12, jbid. 8. S5. 18, ibid. 

° 9. I.L.R. 1938 All. 742. 
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money due from a person the order can:be:made ‘by. the Gourt anly 
in cases where a suit to recover the amount would be maintainable, 
which in. the casé of-a Ruling Chief would automanical ae im 
the provisions of S. 86, Givil Procedure Code. - . . 

The reasoning founded on specific provisions of he Civil Pro- 
cedure- Code being made applicable to proceedings in insolvency 
by express provisions of the Provincial Insolvency Act! as. a pointer: 
to the non-applicability by implication of other parts of the Civil 
Procedure Code is unacceptable. S. 5 of the Provincial Insolvency 
Act lays down that subject to the provisions of that Act, the- Court 
in regard to proceedings under that Act shall follow the same 
procedure as it follows in the exercise of original civil jurisdiction. 
The section can only mean that the provisions of the Civil Procedure’ 
Code shall govern proceedings in insolvency except where. different 
provisions are to be found in the Insolvency Act itself. . There is no 
warrant for circumscribing: the scope of thåt section by arguing-that. 
if by the combined operation of S. 5 of the Insolvency Act and S. 141° 
of the Civil Procedure Code all the provisions of the Code relating 
to suits are to be attracted then the provisions of the Insolvency Act 
making certain specific provisions of the Code applicable to insolvency 
proceedings would be- wholly redundant. Surely the more correct: 
mode ‘of appreciation will be to construe that except as otherwise: 
provided in: the Insolvency Act. ordinarily all the provisions of the: 
Civil Procedure Code relating to suits will apply to insolvency. pro-> 
ceedings and- more particularly those provisions of the Gode which 
are in terms made applicable to specific matters by specific ç sections 
of the: Insolvency Act. 

“The last of the reasons mentioned ‘in the instant TETA ‘namely, ' 
that the issue of a notice to a Ruling Chief under S: 19 (2) of the 
Insolvency: Act can hardly be described as a legal process stands 
contradicted by the recognition in another part’ of the judgment: 
that it could be argued that by the issue of such notice “ there is' an’ 
indirect attack upon his personal immunity ” and that the necessary’ 
result of it where the Ruling Chief is amongst the creditors is “ in- 
directly to subject him to legal process on pain of the debt being 
extinguished.” This will be a fortiori where the only creditor is a 
Ryling Prince. It is submitted that the correct view would be to 
hold that in such a case the previous consent of the Crown Repre- 
sentative will be necessary to me maintainability of the debtor's 
petition for adjudication. 


4 





[Enp- dF Votume 1940—II.]- 
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1. See Ss. 2 (2), 12, 13918, 20, a1, 28, = 75 etc. of the Provincial Insolvency 
Act, 1gzo. l EN i t m 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —Sm ALFRED Henry Lionet Leaca, Chief 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR, 


B. N. Chowdappa Chetti > .. Peitioner” 
v. , f 
President, Panchayat Board, 
Karimangalam .. Respondent. 


Madras Local Boards Act (XIV of 1920), S. 193—Power of Presideni of 
Panchayat Board to grant or refuse a heence. 

Under S. 193 of the -Madras Local Boards Act the president ofa I ocal 
Board has in a proper case the power to refuse to renew a licence. His order 
can only be set aside'if he has AERES that power in an arbitrary or 


illegal manner, 
Petition praying that in the circumstances stated in the 


affidavit filed therewith the High Court will be pleased to issue 
a writ of certiorari to the President, Panchayat Board, 
Karimangalam to send all the papers and orders dated 24th 
February, 1939 and lst April, 1939 in the issue of license to 
the petitioner and quash his proceedings cs to issue the 
license for the full period. 
| K. Bashyam Aiyangar and T. M. Venugopal Mudaliar for 
Petitioner. 1." 

K. Rajah Atyar for Respondent. 

The order of the Court was delivered by ` 

The Chief Justice.—Since the year 1930 the petitioner has 
been carrying on a rice milling business at Karimangalam in 
premises which had been used for the same purpose from .1920 
to 1930 by his brother. By virtue of the provisions of S. 193 


~ 


è 
* C. M. P. No. 5569 of 1939, ° ' 2nd April, 1940. 


Leach, C.J. 
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of the Madras Local Boards Act, 1930, the Panchayat Board of 
Karimangalam was empowered to require the petitioner to take 
out a license in respect of the premises. Licenses were issued 
to the petitioner from year to year but in $939 the Board 
refused a further renewal. The petitioner says that in doing 
so the Board has acted in excess of its powers and asks that its 


order be quashed. 


Sub-S. (1) of S. 193 states that the Haa Board 


may notify that no place within the limits of the village shall 


be used for any one or more of the purposes specified in 
Sch. VIL without a license issued by the President of the 
Board and except in accordance with the conditions specified in 
the license, provided that no notification shall take effect until 
60 days from the date of. publication. The purposes for which 
premises may not be used without a license include the “ using 
for any industrial purpose any fuel or machinery”. Sub-S. (2) 
says that the owner or occupier shall within thirty days of the 
publication of the notification under sub-S. (1) apply to the 
president of the Board for a license for the use of the premises 
for the purpose intended. Sub-S. (3) says that the president 
may, by an order and under such restrictions and regulations 
as he thinks fit, grant a license or refuse to grant it. 


On the 20th September, 1932, the Panchayat Board caused 
a notification to be issued under S. 193 (1) to the effect that 
no place within the limits‘of its jurisdiction should be used for 
specified purposes without a license. from the president. The 
notification applied expressly to rice mills and the license fee was 
fixed at Rs. 5. In pursuance of: this notification the petitioner 
applied for and’ was granted a license by the Board and he 
renewed his application every year. ‘Ou the 21st January, 1938, 
a fresh notification was published by the Board. Itdiffered-from: 
the earlier notification only in that it increased the license fee from 
Rs. 5to 10. On the 18th February, 1938, the Board issued a 
notification under S. 215-A of the Act. This section says: 


" Whenever a locali board sets apart any place for any purpose or 
prohibits fhe doing of anything in any place, the president shall forthwith 
cause to be put up a notice in the chief vernacular language of the locality 
specifying the purpose: for which stich place has been set apart or the act 
prohibited in such plpee.” i s f TE oi 


The ‘notification purported to create an, . industrial area: 
within the jurisdiction, of the board. iP ge , 


* 
'Y 
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On the 19th February, 1938, the board issued to the per- 
sons having Mills in Karimangalam a notice in these terms: 

" Aathe sites noted inthe margin have been declared as the Industrial 
area of this Board with the approval of the Distnct Health Officer and 
Director of Town Planning and as the District Health Officer insists upon 
removing all the mills to the Industrial area in the interest of Public Health, 
I hereby give you three months- notice to shift your mills to the Industrial 
areas approved by this Board failing which actjon will be taken to remove the 
mills.” a len os 

On this date there were six persons carrying on milling 
businesses in Karimangalm, of which the petitioner was.-one. 
The record discloses that the Health Officer considered that 
from the standpoint of health it was undesirable to. have, mills 
in the residential part of Karimangalam. In his opinion‘‘the 


petitioner’s mill was particularly objectionable. ,' : ++ -, 4 


On the 6th April, 1938, the special officer’* who’ had ‘been 
appointed by the Goverument to fulfl the duties of the 
Panchayat Board for the time being, wrote to the’ millownérs 
informing them that they. would, be. granted temporary, licences 
upto the 18th May, 1928, the intention being that after.,,that 
date no licences would be issued to them unless they remoyed 
their mills to the industrial area.. On receipt of this letter. the 
mill owners moved the Government to cancel the. notification of 
the 19th February, 1938. Pending inquiry into the matter the 
Government suspended the operation of the notification and 
allowed the mill owners to run their miļls in the premises they 
then occupied. On the 16th January, 1939, the Government 
passed an order which in effect rejected the application of the 
mill owners. The order was in these terms: e par 

“The President, Panchayat Board, Karimangalam, (Salem District) ‘is 
informed that the rice mill owners who. have not.yet.moved to the industrial 
area should be directed todo soatan early date. They may be given tim 
for the purpose, as may be fixed by the Panchayat Board. The time limit 
should not however exceed’one year. Meanwhile the Pes pending 
against them may be withdrawn.” . . Le j 

On the 12th February, 1939, i Board gave ‘the - mill 
owners six months time fror the Ist-February, 1939, to remove 
their mills to the industrial area’ With the’ exception 6f-the 
petitioner all the mill owners have complied with’ this direction. 
On the 15th February, ‘1939;-the petitionér‘applied for 2 license 
in respect of his ‘mill -in:the residential area -for - the'.year 
commencing ‘the, Ist April, 1938, and the licence was issued 
to him. * On the 23rd February, 1939, he applied-for a licence 
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for the year commencing the Ist April, 1939. This was 


refused, but he was informed ‘that he could apply for a 
temporary licence until the 31st July, 1939, subject to the 
condition that he should then remove his mill to the industrial 
area. This permission was in accordance with the notice 
issued to the mill owners on the 12th January, 1939. In 
spite of this decision the petitioner wrote to the president of 
the board on the 30th March, 1939, requesting that licence be 
issued to him ‘according to mamool’, which means according to 
the usual practice. This letter resulted in an order granting a 
temporary licence from the lst April, 1939, to the 31st July, 
1939, subject to the condition that he should then remove his 
mill to the industrial area. The board refused to alter- this 
decision and consequently refused to issue a licence to the peti- 


tioner after the lst August, 1939. The petitioner has now 


moved this Court to quash the orders of the 24th February, 
and of the 30th March, 1939. 


The petitioner says that the Board had no power to notify 
an industrial area and, as it has not got this power, it is not 
entitled to refuse him a licence in respect of the premises in 
which he has carried on a milling business for so many years. 
For the purposes of the present application the Court may 
assume that the board had no power to notify an industrial 
area. It is not necessary for the Court to examine S. 215-A 
and the’ relevant sections which precede it, because it is clear 
that the petition must be dismissed on another ground. S. {93 
(3) empowers the president of the Board to grant or refuse a 
licence; and as pointed out by this Bench in Khan Bahadur 
Abdul Kareem Sahib v. The Commissioner, Corporation of 
Madras1, when considering the corresponding section in the 
City Municipal Act, 1919, the section must be construed 
according to the words used therein and when itis soconstrued 
there is no room for reasonable doubt that the president has in 
a proper case the power to refuse to renew a licence. Of 
course, if the refusal were arbitrary or prompted by some 
ulterior motive the position would be different. In this case it 
cannot be said that the Board has acted arbitrarily or in any 
way . improperly. There was .matetial before the Board on 
which it could come to the conclusion that it was in the interest 








l; Application No. 1900 of 1939 on the file of the High Cour Madras. 
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of the residents of Karimängalam that the mills in the resi- 
dential quarters should be removed to another area. The board 
gave ample opportunity to the mill owners to remove their mills 


from the residéntial area and when refusing licenses for their: 


old premises the board made it quite clear that licenses would 
be issued in respect of premises within the industrial area. It 
is not disputed that the board acted entirely bona fide. Its 
action is only challenged on the ground that it had no power to 
notify an industrial area. That is not sufficient to entitle the 
petitioner to succeed, even assuming that his contention in this 
respect is correct. The president had power to refuse to renew 
and his order can only be set aside if he has exercised that 
power in an arbitrary or illegal manner, which is not the case. 


The petition will be dismissed with costs. 
K.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR, JUSTICE KING. l 
C. Thiruvengada Mudaliar Appellani® (Plaintif) 
P 


M. Rajabadar Mudaliar and others .. Respondents (Defen- 


dants). 


Religious Endowments Act (XX of 1863)—Trustees appointed by Hinds 
Devasthanam Commitiee—Dismissal by Commitiee--Whether can be at tts 
owm pleasure or must be only for good and suficient canse—Power of Com- 
mitiee to appoint trusiees for hmiied period. 


Trustees to be in management of Thiruvateeswarar Devasthanam in 
Madras, were appointed under Act XX of 183 by Madras Hindu Devas- 
thanam Committee. Whena vacancy occurred in 1934 the committee appoin- 
ted a trustee for a period of 3 years. A previously appointed trustee objected 
to the new trustee taking charge on the ground that he could not be appointed 
for a limited period and could only be appointed for life. On the failure of 
the protesting trustee to appear before the Committee to consider his 
conduct in disobeying the Committee’s orders, he was dismissed. That 
trustee then filed a suit fora declaration that his dismissal was illegal and 
he had also filed a suit for declaration that the new trustee was not lawfully 
appointed. The City Civil Judge dismissed both the suits and on appeal 

Held, (1) The status of a trustee is not that of a servant and he can be 
dismissed only on good and sufficient grounds and after an enquiry into the 
facts anda dismissal which is not justified may be set aside by*the Courts 
of law. 

Seshadri Ayyangar v. Nataraja Ayyar, 21 Mad. 179 (F.B.) followed. 

On the facts the action of the trustee was not mova fide and his dismissal 
was wrongiul. ; 


*C.CC.A. Nos. 54 and 55 of 1938. 2nd April, 1940. 


Chowdappa 
Chet 


v. 
President, 
Panchayat 
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(2).A temporary appointment cannot be held to be void in all citcum- 
stances and the appointment for three years in this case is valid. 

- Appeals against the decrees of the City Civil Court, 
Madras in O. S. Nos. 1095 of 1935 ande1130 of 1935 
respectively. 


: V. Ganapathi Ayya and A. Ponkilasubba Mudaliar for 
Appellants. 


T. R. Srinivasa Aiyar, S. G. AEE and T. 
Pattabirama Atyar for Respondents. : 


The Court delivered the following 


_ Jupemznt.—These appeals are concerned with the affairs 
of the Sri Thiruvateeswarar Devasthanam in Madras. It is 
common ground that it has been the usual custom for two 
trustees or Dharmakartas to be in joint management of those 
affairs. They are appointed under Act XX of 1863 by the 
Madras Hindu Devasthanam Committee, and are subject to 
whatever control is given to the Committee by that Act. 
Appellant was thus appointed in 1929. In 1934 appellant’s 
colléagtie ‘died, and his vacancy was finally filled up by the 
appointment of one M. N. Rajabathar Mudaliar (hereinafter 
to be referred to as respondent 2) on 18th November, 1935, 
the appointment being expressly limited to a period of three 
years. On 27th November, respondent 2 informed appellant 
that’ he proposed to take charge of his office at thé temple the 
next morning. Appellant refused however to recognise the 
validity of respondent 2’s appointment on the ground that a 
trustee could be appointed only for life and so did not permit 
respondent 2 to assume joint charge with him. After waiting 
some days respondent 2 on 4th December, affixed his own lock 
and seal to the temple office. On 5th December, appellant filed 
the frst óf his two suits (1095/1935) in the City Civil Court. 
In that suit he prayed for a declaration that respondent 2 was 
nota lawfully appointed trustee, and an injunction to restrain 
him from interfering with appellant’s mauagement. An interim 
injunction was granted, but was revoked on 12th December. 


Meanwhile on 9th December, a notice was sent by the 
Honorary Joint Secretaries of the Committee to appellant 
informing him that.an urgent meeting of the Committee. would 
be held on the llth to consider his conduct in disobeying 
the Committee’s orders to give joint charge* of the etemple 
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management to respondent 2; and calling upon him to attend 
that meeting if he wished to show cause against the proposal to 
remove him from his office. Appellant sent a lawyer's notice 
protesting agaimst the Committee’s actions and procedure, and 
refused to attend the meeting. The meeting was held, and the 
five members who attended it (out of a total strength of 
fourteen) unanimously resolved to dismiss the appellant. 
Appellant thereupon filed his second suit 1130 of 1935 in which 
he prayed for a declaration that his dismissal was illegal, and 
that he was therefore entitled to continue in office; and for an 
injunction restraining the, Committee and respondent 2 from 
interfering with his possession and management. The two suits 
were tried together by the learned City Civil Judge and were 
both dismissed. These are appeals against the decrees in the 
two suits. 

There are three, questions for determination in these 
appeals ; (f) what are the powers of the Committee in the matter 
of the dismissal of a trustee? Can it dismiss him at its own 
pleasure, or must a dismissal be only for good and sufficient 
cause? 

(ii) If the latter, did such good and sufficient cause 
exist? and 

(iii) Has the Committee power to appoint respondent 2 
(or any other trustee) for a limited period? 

The learned City Civil Judge held that there must be good 
and sufficient cause; that the conduct of appellant afforded that 
good and sufficient cause; and that the appomtment of respon- 
dent 2 for three years was within the Committee’s powers. 

The learned advocate for the respondents attempted to 
argue that a trustee is a mere servant of the Committee who 
can be dismissed at the Committee’s will and pleasure, and 
cited Golam Hossain Shah v. Altaf Hossain), in support of this 
proposition. It is however too late in the day for any such 
argument to be upheld by a judge sitting singly in Madras. 
Ever since Seshadri Ayyangar v. N aiaraja Ayyars, it has been 
uniformly held by a long series of decisions in this Court that 
the status of a trustee is not that of a servant, that he can be 
dismissed only on good and sufficient grounds and after an 
enquiry into the facts, and that a dismissal which isenot so 


a 


1, (1933) LL.R. 61 Cal. 80. ° 2 (1898) J.L.R. 21 Mad. 179 (F.B.) ° 
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justified may be set aside by the Courts of law. I am bound 
by these decisions and must agree with the learned City Civil 
Judge in finding for the appellant on this point. 


The second point now therefore arises.. Ifmust be stated 
at the outset that the sole reason pleaded by the Committee’ for 
the dismissal of the appellant was his disobedience of its'orders 
in the matter of respondent 2’s taking over charge and that in 
the arguments before me on this question it was very properly 
conceded by respondent’s learned Advocate that the dismissal 
must stand or fall according to whether that reason is found 
sufficient or not. -The question has, however, been somewhat 
complicated by the admission during the trial of evidence on 
the general conduct of the appellant as a trustee—even though 
that evidence was confined to the cross-examination of appel- 
lant himself and there certainly appear from appellant’s own 
admissions plausible grounds for the view that he has been 
inefficient and negligent in his care of the temple property. 
This evidence it seers to me, is irrelevant except in so far as 
it bears upon appellant’s motive in disobeying the Committee’s 
orders, and it is significant that the learned City Civil Judge 
does not specifically accept the contention of the respondents 
that appellant’s purpose was to remain as long as possible in 
sole charge of. the temple. It is also unfortunate for the 
appellant that he should have thought fit in the circumstances 
of the present case to have exasperated the Committee by action 
which I can only characterise as misguided and unnecessary. 
Appellant had no personal complaint to make against the Com- 
mittee’s choice, and ex-hypothest was willing to be associated 
with respondent 2 in the management of the temple for the 
rest of their lives. He was evidently determined to bring the 
question of the validity of respondent 2’s appointment before 
the Civil Court and it could not have prejudiced that case 
for him to have made a dignified protest and accepted respon- 
dent 2 as his colleague . for the time being. But when all this 
has been said I am unable to hold that mere disobedience in the 
circumstances of this case will justify dismissal. It does not, 
I think, Tall within the grounds set out in S. 14 of the Act. A 
careful perusal of the correspondence in this case will show 
that appellant’ s principal motive was to make a forinal protest 
against the terms of respondent 2’3° appointment—and he may 
well have thought that the interest of logic and consistency 
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required the extension of that protest to the refusal to permit 
respondent 2 to assume charge. Nor do I think he acted from 
any unworthy motive to continue for his own private ends as 
sole trustee umhampered and unchecked by the surveillance of 
any collegue. Appellant filed his suit with commendable 
promptitude, and by asking for a temporary injunction made 
it certain that the Court itself would provide an urgent solution 
for the immediate deadlock. In these circumstances, whether 
appellant’s objection to the terms of second respondent’s 
appointment be one which the law will uphold or not, I hold 
that his action was not mala fide, and that it does not afford 
good and sufficient cause for his dismissal. Appeal No. 50 
will therefore be in part allowed, and appellant given a declaration 
that his dismissal was wrongful and that he is entitled to 
continue in office. He cannot, however, have any injunction 
restraining the respoqdents in general terms from ‘interference’ 
with his possession and management. | 

There now remains the third question which is the subject- 
matter of Appeal No. 54. ` In support of his contention that an 
appointment of any trustee for only three years in the case of 
this temple is invalid, appellant’s learned advocate is unable 
to point to any provision in the Act itself but he argues that 
that proposition must necessarily follow froma study of some 
of the decided cases. In this, as I shall show, I am unable to 
agree with him. Seshadri Ayyangar v. Nataraja Ayyar! is a 
case which is concerned with the validity of an order of 
suspension. It was no doubt necessary in that case to consider 
what powers of dismissal a Committee possessed and under 
what restrictions they should be exercised, but it was not 
necessary to consider its powers of appointment. The learned 
Chief Justice certainly does say on page 220 that a trustee holds 
his office ‘permanently’ but that word must, I think, be read in 
its context and be contrasted not with a definite limited period, 


but with a period which can be arbitrarily ‘terminated by” 


dismissal The next case is Ganapathi Ayyar v. Vedavyasa 
Alasinga Bhattar? which deals with the appointment of two 
temporary additional trustees to the Srirangam temple. That 
appointment was held invalid on two grounds (i) because it 
radically altered a scheme settled by the Beard of Revenue for 


e 





. I. (1898) ILL.R. 21 Mad. 179. 
2 (1906) 16 M.L.J 435: LL. 29 Mad. 534. 
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the temple in 1842, and (ii) because it’ was ‘altogether 
temporary’ and to permit such appointments would give the 
committee a control over the management inconsistent with the 
policy of the Act. The first ground does nét apply to the 
present case. There is here no concrete scheme, and as the 
learned City Civil Judge has pointed out, no sufficient proof of 
a custom so rigid that it compels the appointment of 
a tnustee for the'rest:of his life. Neither appellant nor respon- 
dent 2 had any vested right (such as existed in Srirangam in 
members of certain families) to be appointed at all, and unless 
the Act lays-it down that an appointfnent must be for life I 
cannot see that either of them'can object to a limited term. It 
is not without significance in this case that. respondent 2 does 
not-so-object. The second ground is more to: the point, but it 
must be remembered that the appointments in Srirangam were 
interim and provisional rather than for a.definite term, and the 
distinction between the two kinds of appointment is an impor- 
tant one. Seetharama Chetty v. Sir S. Subramania Aiyar! the 
next case, continues the history of the Srirangam temple. tt 
was there held that though the Committee had no power to 
modify the 1842 scheme, the Court had such power under S. 92, 
Civil Procedure Code and it is interesting to observe that 
in framing the new scheme the Court provided for the 
appointment of additional trustees to hold office for five 
years only. Finally, of the Madras, authorities, comes 
Govindaraja Mudaliar v. Sabapathi Mudaliar?. ‘There the 
validity of the appointment of temple trustees came up.for 
consideration, though a final adjudication on that question was 
not necessary. Sir John Wallis, C. J., held that such. appoint- 
ments were legally permissible and Sadasiva Aiyar agreed to 
the extent that committees might make temporary appointments 
in certain emergencies or exceptional cases. 


This analysis of the Madras cases shows (ï) that no case 
is precisely in point and (ii) that the latest pronouncement is 
that a ‘temporary’ appointment (if that word can be held to 
apply tô. the present case) cannot be held to be void in all 
circumstances. pa E 
+t aua 

1. (1915) 30 M.L.J. 29: LL.R. 39 Mad. 70& 
2. £1920) 13 L.W. 153. X 
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I do not consider therefore that the Madras authorities 
compel me to hold that the appointment of second respondent MS he 
was invalid. On the other hand Golam Hossain Shah v. Altaf Raj ae 
Hoosain1, is ae direct authority on this point to the contrary. Mudaliar. 
Appeal No. 54 accordingly fails and is dismissed. 

There will be no order for costs throughout in either 
appeal. 

K. S. Appeal No. 55 alowed in part and Appeal No. 54 

dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG ROW AND MR, JUSTICE 
HorwiI. 


V. S. Narasimha Ayyar ... Appellani® (1st defendant) 
v. 
Allu Krishna Ayyar and others .. Respondents (Plaintiffs 2 to 
5 and defendants 2, 3.and 
_ 5 to 7 and new pariy). 

Tort—Premises used by tenant for storing combustible material—Des- Narasimha 
truction by fire—Principle of res ipsa loquitar—Apphcability—Ltabiltty of Ayyar 
tenant to landlord for damages. Krial 

Having regard to the nature and quantity of the material stored in the Àyyar. 
premises (chemicals and mordanted yarn) it was clearly the duty of the 
person in occupation to‘ take special care and precaution against fire and. 
where no such precautions were taken and no attempt was made to rescue 
anything from the fire, nor even to get the water from the well hard by, the 
maxim of res ipsa loquitar would apply to the case. In the circumstances of 
the case it was the negligence of the tenant which ‘caused the fire which 
burnt down in part the house of tbe plaintiff and the plaintiff is entitled to 
damages for the loss, 


Appeal against the decree of the Court of the Subordinate 
Judge of Madura in O. S. No. 133 of 1927. 
S. Nagaraja Iyer and J.R. Alwar Naidu for Appellant. 
V. Minakshisundaram and O. V. Baluswams for Res- 
pondents. 
The judgment of the Court was delivered by e 
Pandrang Row, J.—The short point that arises in this Tos TE 
appeal is whether there was negligence on the part of the appel- _ 
lant which caused the fire on the 12th October, 1925 which 
burnt down in part the house belonging to the plaintiffs and in 
the occupation of the defendants. There can be no doubt and 


a 





1. (1933) LL.R. 61 Cal. 80. 
*A pfeal No. 15 of 1937. Ist April, 1940. 
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the fact is indeed admitted that the house was being used as a 
dyeing factory and that large quantities of chemicals and 
mordanted varn, that is, yarn in the process of being dyed, were 
being stored in different parts of the building. ¥t is clear from 
the evidence that these articles are liable to spontaneous 
combustion, and in particular the mordanted yarn. The case of 
the defendants was that there were watchmen employed. to 
guard against fire and that the usual precautions were taken. 
The evidence, however, adduced in support of this contention 
was disbelieved by the Court below and after going through the 
evidence we see no reason to come to a different conclusion. 
Only one of the two watchmen was examined as a witness, 
namely, Krishna Ayyar, and he admits that for some time 
before the fire was observed, he and his fellow-watchman were 
“dozing” near the gate. Secondly the evidence adduced as 
regards buckets of water being kept handy to extinguish fire is 
not worthy of credit and it has been rejected by the Court below 
which heard it. In fact, the learned Subordinate Judge is not 
satisfied at all that any watchman was at the premises during 
the night in question. It is also clearly established that, beyond 
making a belated call for a fire engine, no real steps were taken 
by any one interested in the premises to put out the fire. It is 
certainly noteworthy that while the factory had insured its own 
goods against fire, it made no attempt to insure the building 
itself against fire. It must however be said that there is no 
satisfactory evidence in support of the suggestion that the fire 
was deliberately started. We might assume for the purpose of 
this case that the fire was accidental, but the question is whether 
the accident was due to negligence on the part of the defendant 
and his servants. On this point, having regard to the nature 
and quantity of the material stored in the premises, it was 
clearly the duty of the person in occupation to take special care 
and precaution against fire and it is clear that no such precau- 
etions were taken. It is admitted in the evidence that no attempt 
was made to rescue anything from the fire, and apparently no 
attempt was made even to get water from the well hard by. 
This is à case to which the maxim of res ipsa loquttar would 
apply, having regard tothe circumstances of the case. The 


duty of the person-in occupation was ‘clear, ‘having regard to 
the nature and quantity of the material stored in the premises, 
namely, to have efficient watchman to guard against spontaneous 
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combustion and to have all reasonable fire equipment ready at 
hand. In this particular case, there is very good reason to doubt 
whether any watchmen were actually guarding the premises 
that night; and even if they did, they were admittedly negli- 
gent in the sense that they were sleeping when they ought to 
have been awake. As negards fire extinguishing appliances, 
there is no satisfactory evidence that any of them were supplied 
or were at hand. Even the telephone which could have been 
used for summoning the fire brigade in time was in a room 
which was locked and the key was not with the watchmen. On 
the whole, therefore, we see no reason to differ from the finding 
of the Court below that the fire in question was due to negli- 
gence on the part of the person in occupation. There is no 
objection taken to the quantum of damages awarded by the 
Court below. 

An attempt was,made to argue that the amount of damages 
for use and occupation awarded for the period subsequent to 
the fre ought to be reduced. But no such plea appears to have 
been raised in the Court below or in the grounds of appeal. We 


are, therefore, unable to allow it to be raised for the first time 
in appeal. 


It follows that this appeal must fail and it is hereby 
dismissed with costs of respondents 1 to 4. The appellant 
must pay the court fee payable on the’ memorandum of 
appeal. 

KS. — — Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—-MR. JUSTICE HoRWILL. 
The Secretary of State for India in 
Council represented by the Col- 


lector, Chittoor .. Appellant" (1st Defen- 
dant). 
v. A 
Reddipalle Hussain Saheb (died) 
and others .. Respondents (Plaintiff 


and Defendants 2 to 6 


and L. Rs. of plaintiff). 
Tree patta granted in respect of trees on wnoccwpied land—Right of 


Government to resume them and grant them to another with the land—Pattas 
—Evidenttary value of. 


e 
"SPA. No. 658 of 1936. 27th February, 1940. 
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The tree patta gives the person to whom it is issued aright to enjoy the 
usufruct of the trees. the patta being liable to cancellation at the end of the 
year or at three months’ notice. The Government have a right to resume 
them and grant them to others along with the land. 

Evidentiary value of pattas discussed. l 

Appeal against the decree of the District Court of 
Chittoor in A. S. No. 89 of 1935 preferred against the decree 
of the Court of the District Munsif, Mii in O. S. No. 307 
of 1933. 

The Governnent Pleader (B.S TE Roo) i for Pere 

N. Visvanatha Atyar and N. V. Nagaraja Aiyar for Res- 
pondents. 

=- The Court delivered the following 


JupcMENT.—The plaintiff held a tree patta from the 
Government for five tamarind trees standing on a house :site, 
S. No. 848. That site had admittedly been vacant for some 
years; but five or six years ago defendants 2 to 6 came and 
settled there. S. No. 848 was a site reserved for the houses 
of Madigas. In accordance with the policy of the Govern- 
ment, set out in Board’s Standing Order No. 18, the tree patta 
to the plaintiff was cancelled when defendants 2 to 6 came to 
settle on the site and the trees were offered to them. As they 
could not afford to purchase them, the tree patta was granted 
to them. The plaintiff was aggrieved at losing his tree patta 
and has brought this suit for a declaration of his right to 
enjoy the tamarind trees on his paying tree tax as usual and for 
recovery of possession and for mesne profits. The Govern- 
ment, as the first defendant, contended that the trees belonged 
to them and that they had a perfect right to' grant the trees to 
whomsoever they pleased. The respective rights of Govern- 
ment and the tree pattadars were dealt with at great length by 
the Munsiff, who decreed the suit as prayed for. 


In appeal, the learned District Judge disposed of the 
matter briefly by saying that a patta was not a document of 
title but was a mere bill for rent or tax which, being of little 
or no value, proved nothing. As that was the only evidence on 
which the Government could rely, the plaintiff was entitled to 
succeed. 

With due deference to the opinion of the learned District 
Judge, I do not consider that a patia_is quite such a valueless 
document as he thinks. As was pointed out ‘by Srirfivasa 
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Ayyangar, J. in The Official Assignee of Madras v. Badri 
Narayan Dossi, although a patta is not a title deed, it isa 
document of title, to which great weight is generally given 
both by the possessor and by the Government. It is true that 
a patia is not a title deed in the sense of a document, the grant 
of which conclusively passes title from the Government to the 
patiadar; but with regard to a first grant, at any rate, a patta 
is granted as a matter of course to the person to whom the 
Government has granted the land. The value of a patta 
generally comes up for. consideration in proceedings between 
the patiadar and a third party; but as between the Government 
and the patiadar, a patta clearly has a, greater value. The 
Government cannot say that the pattadar is not entitled to the 
land or the trees granted under the patta nor can the pattadar 
say that he is not holding title from the Government. A tree 
paita, moreover, differs from an ordinary ryotwari paita in 
being more in the nature of a lease, which was the original 
meaning of the word patta. 


The case on which the plaintiff placed the most reliance in 
this Court (as in the trial Court) is Chinnappa Naidu v. Raju 
Goundan,? in which Ramesam, J. dealt with the question of the 
nature of a patta given to a tree patiadar in a case where the 
land on which the trees were standing was afterwards granted 
to another person. It is the policy of the Government in such 
circumstances to offer the tree pattadar the patia for the land 
also. If he is not willing to take it or if, for any other reason, 
a grant to that person is not desirable, then the land may be 
given to another; but in any event the tree patta is cancelled. 
The trees are then included in the patta of the land pattadar 
and his rent is fixed according to the value of the land and the 
trees. Ramesam, J. did not however dispose of the appeal on 
the ground that the tree pattadar has retained his title; for he 
finds that the trees were not actually standing..on the land in 


question. I think the wording of Board’s Standing Order 18° 


(2) indicates that the Government assert their ownership in the 
trees. If they do not, it is difficult to see how they can charge 
the patiadar of the land rent for the trees. In Sengoda 
Goundan v. Varadappan,3 two learned Judges of this Court 
were inclined to think that when the Government cancelled the 





le (1924) 48 M.L.J. 423: LL.R 48 Mad. 454. 
2. t1927) 53 M.L.J. 104. 3. (1911) 22 M.L.J. 201: 36 Mad. 148. 


Mavis Seat ae 


16 THE MADRAS LAW JOURNAL REPORTS. [1940 


tree patta, they did not intend to resume their rights in the 
trees; but to that case the Government were not parties; and 
the appeal was decided on the ground that even if the Govern- 
ment had intended to cancel the patta and to take.away the 
rights of the former tree patiadar, they did not in fact grant 
these rights to the pattadar of the land. So the latter acquired 
no title to the trees at all and the enjoyment of the former tree 
pattadar could be protected against the land pattadars. 


In the present instance the tree patta was issued under 
Board’s Standing Order, 18 (2), which relates to unoccupied 
lands. The evidence of P. Ws. 1 to 3 is to the effect that the 
lands remained occupied until a few-years before defendants 2 
to 6 came into occupation; but the evidence of these three wit- 
nesses is interested, as they themselves attempted to pass title, 
under sale deeds, of thése trees. The plaintiff in paragraph 8 
of his claim says: $ 

“The said Madigapalli became abandoned several years ago as the 
Madigas shifted to a different locality. Thereupon, the Government were 
collecting tree tax at the rate of 12 annas per tree ‘from the persons who 
owned the said trees from time to time including the plaintiff.” 

I think this,must be true, or a patta under Board’s Stand- 
ing Order 18 (2) would not have been issued. The relevant 
date is the 13th November, 1909, the date on which a tree patta 
was first granted to Babu Sahib. lacie 20 of Board’s 
Standing Orders says that 


‘Sf a building........ ig erected and is subsequently abandoned, that is, 
left unoccupied and is in disrepair for a period of one year, the Government 
shall bave the right to re-enter forthwith and take possession of the said site 
or the site and building and shall not be Hable to pay any compensation for 
any buildings or other improvements then existing on the land”. 

Although the Government do not ordinarily charge any 
tax for trees that’ are raised on unoccupied sites by the 


occupiers, there is nothing in Board’s Standing Order 18 which 


suggests that the Government do not regard the trees as their 


property. They may not wish to discourage the occupiers from 
making improvements; but they do not thereby ‘give up their 
rights tg these improvements; and it is clear from Appendix 20 
just quoted that where a site is abandoned, the Government 
are entitled to take over anything that remains standing on it, 
includipg the building and trees. If, therefore, on the 13th 
November, 1909, this land was unoccupied, the Government had 
a perfect right to the trees that were standing on that larfd and 


-- = — eee = A/m > -- 
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had therefore a right- to issue a tree patta for them. The 
Government are certainly not bound by the various sales that 
took place from 1885 onwards. 


Moreover, fhe plaintiff seems estopped from asserting ihat 
the trees do not belong to Government, because he and his pre- 
decessors-in-title accepted pattas from the Government which, 
as I have pointed out, is tantamount to an admission that they 
held title to the trees from the Government. Even if the pay- 
ment of tree tax under Ex. 5 does not estop the plaintiff from 
denying that the land was unoccupied in 1909, it at any rate 
affords very strong evidence that the land was unoccupied in 
1909 and that the Government therefore had a right to take 
over the land and all'that stood thereon. The pattas issued to 
the plaintif and his predecessor gave them a right to enjoy the 
usufruct of the trees, the patta being liable to cancellation at 
the end of the year or-at three months’ notice. 

I am therefore of opinion that the plaintiff had no title to 
the trees at all and that the Government had a right to resume 
them and to grant them to defendants2to6. | .. , 

The appeal is allowed with the costs throughout of the Ist 
defendant and the suit dismissed. . p 


K.S. pa e a ag ' Appeal alowed. 


i 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, JUSTICE KRISHNASWAMI AIYANGAR. 
Sait Sogmull Lachiram Firm of = | | 


Tenali 7 .., Petitioner (Plaintiff) 
ve, 
Vallabhaneni Parandhamayyaand | 
others =.. Respondents (Defendants). 


Prownctal Insolvency Act (F of 1920), S.78 (2)—Annulment of adjudt- 
cation—Sit on debt beyond period of limitation—Debt provable but not 
proved in insolvency—If saved from the bar of limittation—“Proof of debt” — 
Meantng. 

A promissory note was executed on 10th April, 1930, by the first Tespon- 
dent in favour of the plaintiff The first respondent had been adjudicated an 
insolvent on 14th January, 1933, by an. order which fixed 14th January, 1934, 
for applying fot discharge. The adjudication was annulled under S. 43 on 
16th August, 1934, as the insolvent defaulted in applying for discharge within 
time. A suit on the pronote was filed on 12th November, 1934. The plaintiff 
was the petitioning creditor in the insolvency proceedings and proof of his 
—— OO OO CSO — 


* C. È. P. No. 49 of 1937. l -. -% 5th April. 1940. 
3 
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debt was given before! adjudication under; S. 24 but no proof as required by 
S.49 was made. The plaintiff claimed an exclusion of the time during which 
the insolvency remained pending to save ‘the suit from the bar of limitation. 

Held, proof of debt in insolvency méans that kind’ of, proof äly: ‘which 
entitles a creditor to have his name entered in the schedule and: node other 
and unless a creditor tenders proof of his-debt in the manner indicated Ki 
S.49 his name cannot ‘be entered in ‘the ‘schedule and however true 
debt may be he cannot be allowed to come in for a dividend. ‘Nor can he | 
permitted to claim in.a suit for the ‘recovery of the'debt after anoulment of 
the insolvency an exclusion of the time during. -which the molyn 
remained pending. 

Kriskna Chandra, Das v. Jotmdra Nath Périah ALR. 1929 ‘Cal. 159 @) 
not followed. -~ “Het 4 

Petition andes S. 25 of Act’ IX al ‘1887 :praying the’ High 


Court to revise the decree. of the. Court of. a Subordinate 
Judge of Tenali in'S. C:.S. No. 600 of 1934. 


. V..Subramanyam for Petitioner... Ar 0) a 
K. Kameswara Rao and .B. S. Ramachandra Rao: for 
Respondents. TET eae a N TiSi 


. The Court delivered the -teliedine a hes 

JupGMENT.—-A’somewhat interesting” quéstion relating to 
the construction of' the provise to S.-78°(2) of the Provincial 
Insolvency Act, 1920 arises ‘for ‘consideration in this revision 
petition. The petitioner was the plaintiff in a small cause suit 
in which he sued to recover a sum of Rs. 1,000 on foot of a 
promissory note executed on 10th April, 1930, by the first 
respondent. The-other'respondents are the undivided , sons of 


the first respondent. , The. suit was filed on 12th November, 


1934, that is to say, one year seven months and two days after 
the period of limitation, and is theréfore ‘prima facie time 
barred unless the plaintiff could claim the benefit of an 'exemp- 
tion. To this end he relies on S. 78 (2) of the ‘Provincial 


Insolvency Act which runs as follows:— ` 
“Where an order of adjudication has been arinulled under this Act, in 

computing the period of licnitation’prescribed for any suit or application for 
the execution of a décree i(other than a suit or application im.respect' of 
which the leave of.the Court was obtained under sub-S. (2) of S. 28): which 
might have been brought or made but for the making of an order ‘of 
adjudication under this Act, the period from the dete of the orador of 
adjudicgtipn, to the date of the order of annulment shall be excluded: 

| Provided that ‘nothing in this section shall apply to a suit or‘ ponies 
in respect of a debt provable but not proved under this Act.”.' ° a T, 


The first respondent had Been adjudicated an n insolvent on 


14th ‘January, 1933, "by an ördèr which fixed ‘14th’ January, 
1934,.as the last. day. for applying for discharga -The insolvent 
defaulted. to ‘make the application within time with the result, 


- — — mr e e a m ..--.-. 


—— 
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that the adjudication was annulled under S. 43 on 16th August, 
1934. It will be seen that, if the period which elapsed from 
the date of the order of adjudication. to the date of the order 
of annulment, flamely, one year seven months and two days is 
excluded,-the suit would just be. in time. The question ‘is 
whether the petitioner is entitled-to have this period excluded. 
It may be mentioned that he would be entitled to have one more 
day excluded as the 11th November, 1934, the day previous to 
the institution of the suit happened to be a Sunday. If the 
section is applicable, there can be no doubt that the suit is in 
time. 

The District Munsif dismissed. the suit on the Srna 
that S. 78 is not applicable and that the suit is barred by 
limitation, as the petitioner’s debt though one provable tinder 
the Act had not been proved in the manner directed by the Act. 
It is clear on a consideration of the provisions of Ss. 28 and 48 
of the Act, that two conditions have to be satisfied, before a 
party can claim the benefit of tbe exclusion enacted by the latter 
section. The suit or application in which limitation is pleaded 
must be in respect of a debt provable under the Act, and it must 
also have been proved under the Act. There can be no doubt 
that the debt in suit is one provable under the Act. The question 
is whether the second requisite has been satisfied in this case; 
in other words whether the debt had been proved under the Act. 

The petitioner here was the petitioning creditor on whose 
petition the first respondent had been adjudicated insolvent. It 
ig common ground that the promissory note in suit was the 
debt on which the petitioner successfully founded-hjs Tight to 
present the insolvency petition. It may therefore be presumed 
that proof of the debt was given under S. 24 of the Act, before 
the adjudication ` order came to be made. Itis also common 
ground that no proof as required by 5. 49 had been made. Mr. 
Subramaniam appearing for the petitioner has urged that the 
word ‘proved’ in S. 78 should receive a liberal interpretation, 
that S. 49 merely indicates one method of proof, which should 
not be regarded as the only method of proof recognised, by the 
Act. He has relied on a ruling of the Calcutta High ‘Court in 
Krishna Chandra Das v. Jottndra Nath Poriall, where, Ghose 
and Bose, JJ., have expressed the opinion that S. 49, only 
specifies a simple mode of proof but does not éxdlade any 


1. AJT.R. 1929 Cal. 159 (2). 
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otber mode of proof, and that a debt should be held proved 
under S. 78, if it had been proved in the course of the proceedings 
leading to the adjudication of an insolvent. With respect, I find 
myself wholly unable to accept this interpret&tion as correct, 
whether we look at the meaning of the word itself, or the 
object behind the proviso to S. 78. 


Proof of a debt in insolvency is an expression well 
known to courts and lawyers, and there can be little doubt 
that it is the kind of proof that a creditor is called upon 
to give in order to enable him to obtain a dividend in the 
rateable distribution of the assets of the insolvent. ‘Proof’ 
in this connection has almost become a word of technical 
import, and is not to be understood as meaning any kind 
of proof at any stage of a proceeding without reference to 
the purpose for, and the manner in which it is given. Proof 
given and accepted in a Civil Couft, and not open to 
challenge there is still open to question when its validity is 
impugned in an insolvency Court. Proof of a debt for the 
purposes of Ss. 11 and 24 ig merely proof that a person is 
insolvent'and is in the nature of a preliminary step which leads 
to the Court taking up the administration of an insolvent’s 
estate, but proof in insolvency is proof adduced after the Court 
has taken up the administration and in order to enable it to 
make a proper distribution. Proof'under S. 11 is ordinarily in 
a proceeding between the petitioning creditor and the insolvent, 
but proof under S. 49, which is proof proper in insolvency, is 
one to which objection can be taken by the Official Receiver or 
any-of the creditors. 


S. 34 defines debts provable under the Act, and includes all 
debts and demands except demands in the nature of unliquidated 
damages arising otherwise than by a contract or a breach of 
trust. S. 33 calls upon all persons alleging themselves to be 
creditors in respect of debts provable under the Act to tender proof 
of their respective debts by producing evidence of the amount and 
particulars thereof, and then the Court is directed by order to 
determine the persons who have proved themselves to be credi- 
tors, and the amount of their debts, so that it may be enabled to 
frame the all important schedule which is to form the basis of 
the distribution of the realized assets in dividends, subject, of 
course, to the provisions of Ss. 56, 62, 63 and 64. To no 
person whose name is not included in the schedule can a divi- 
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dend be paid. S. 61 (5) provides that subject to the provisions 
of the Act, all debts entered in the schedule shall be paid 
rateably, and S. 64 relating to the final dividend makes it clear 
that the property of the insolvent is to be divided among the 
creditors entered in the schedule only, and without regard to 
the claims of-any other persons. I feel no doubt whatever that 
proof of debt in insolvency means that kind of proof only 
which entitles a creditor to have his name entered in the 
schedule and none other. The opposite construction is in my 
judgment entirely opposed to the fundamental scheme of the 
Act. It follows that evidence given to make out that a petition- 
ing creditor is qualified to apply to have the debtor adjudicated 
insolvent, is not proof in insolvency, and unless he tenders proof 
of his debt in the manner indicated by S. 49, his name cannot 
be entered in the schedule; and however true his debt may be, 
he cannot be allowed to come in for adividend. Nor can he be 
permitted to claim in a suit for the recovery of the debt after 
annulment of the insolvency, an exclusion of the time during 
which the insolvency remained pending if he had not proved the 
debt in the sense explained above. The decision of this Court 
in Ramalinga Iyer Firm v. Rayalu Ayyar Nagasami Iyer Firm} 
proceeded on the special circumstances that a decree for the 
debt had been obtained; after adjudication against the insolvent 
and the Official Receiver, and the learned judges while holding 
that the debt must be taken to have been proved within S. 78 
by the decree being obtained, expressly guarded themselves 


against being understood as laying’ down a general rule as 


regards the meaning of the word “proved”. 


It is to be observed that S. 78 was newly introduced into 


the present Act, in view of the Full Bench decision of this Court 
in Lingayya v. Chinna Narayana? that the general provisions of 
the Limitation Act could not be held applicable to proceedings 
under the old Act, vis., III of 1907. In Ramaswami Pillai v. 
Govindasami Naicker3 a Division Bench of this Court held that 
the provisions of S. 15 of the Limitation Act could not be 
invoked so as to secure an exclusion of the time during which 
an insolvency might be pending, inasmuch as an order of ad- 
judication did not amount to an absolute injunction or stay, but 


1. (1929) 58 M.L.J. 170: LL.R. 53 Mad. 243. ° 
2. (1947) 33 M.L.J. 566: IL.R. 41 Mad. 169 ¢F.B.). 
° 3. (1918) 36 M.L.J. 104: I.L.R. 42 Mad. 319. 
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only made it necessary that leave of Court should be obtained 
before a suit could be filed. The position would be different if 
leave had been asked for and refused as in that case the creditor 
would be precluded from pursuing his remedyeby suit against 
the debtor until the adjudication is annulled. It was to meet 
this situation, that S. 78 was inserted in the new Act. This 
section and the amended S. 29 of the Limitation Act have 
tended to remedy the hardship arising out of the Full Bench 
decision to which reference has been made. 


The question which arises for consideration here is some- 
what different from the question of the applicability of the 
general provisions of the Limitation Act to a special Act suchas 
the Insolvency Act is, though it does appear to me that the 
intention behind S. 78 was not to extend the Limitation Act but 
rather to exclude it. In my judgment, S. 78 (2) was intended 
to incorporate the principle of S. 14 of the Limitation Act, so 
as to meet the situation which is likely to arise frequently in 
inisolvencies. That principle operates to enable a person who 
was prosecuting with due diligence another proceeding founded 
upon the same cause of action, in another Court, to exclude the 
time during which he was so prosecuting that proceeding. The 
section withholds help to a person who has not shown due 
diligence, as where he obtains leave of Court under S. 28 (2) 
but omits to take action. Similarly it insists that the creditor 
should so far as the Act permits, prosecute his claim to recover 
the whole or portion of the debt, by tendering a proof under 
S. 49, by which he will be deemed to have proved the debt as 
held in Lakshmi Bai v. Rukmaji Raol. Want of diligence, and 
failure to do what could be done to recover the debt in spite of 
the insolvency, that is to say, a failure to prove for the debt, 
would deprive a party of the benefit of the section. 

= From what has been said, the petition fails as neither 
S. 78 (2) of the Provincial Insolvency Act nor S. 14 of the 
Limitation Act can avail a parly in respect of a debt provable 
but not proved under the Act. The Civil Revision Petition is 
accordingly dismissed with costs. / 

KS. Petition dismissed. 


1 (1934),67 M.L.J. 45: LL R 57 Mad. 767. ° 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JusTICE WADSWORTH. 


V.S.A.R:M. Annamalai Chettiar .. Petitioner* (Petitioner 
| : eae —Decree-holder) 
. v. 
Vellayan Chettiar and others .. Respondents (Respon- 


denis—Decree-holders 
and judgment-debtor). 


Ceol Procedure Code (V of 1908), S. 73—O ficial Recesver authorised to 
sell non-insolvent sons share also within three months—Sale after that time 
when Court had decided io withdraw the power—Receipt of amount by 
recewer and payment into the Court executing agains! son's share after con- 
firmation of sale—Apphcaiton for execution by other creditors between daie 
of receipt of amount ane date of depost mio Court—Righi to TONGIA 
distribution. i 

The Offcial Receiver „was authorised to sell in the father’s 
insolvency the non-insolvent son’s share also within three months 
and pay the money inta execution Court. The sale did not take 
place within the time and pending proceedings to withdraw the 
sale from the Official Receiver and for sale through Court, the Offcial 
Receiver actually sold the property on. 28th October, 1935, the price being 
received by the Offcial Receiver in two instalments on 29th October, 1935, 
and 7th November, 1935. Two other creditors filed execution petitions on 
30th November, 1935, and 20th December, 1935, respectively. Sale deed was 
drawn up on 30th March, 1936, and son’s share of sale proceeds paid into 
Court by the Official Receiver. The sale was fimally ratified by the Court on 
8th April, 1936. ` 

Held, the date of the receipt of the assets by the Court must be the date 
on which the money was actually paid-by the Official Receiver into the Court. 
The two creditors who filed the subsequent execution petitions will be entitled 
to share rateably in the sale proceeds. 


_ Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Devakottai dated 14th April, 1936, and made in E. P. 
No. 381 of 1935 in O. S. No. 165 of 1934. 

R. Rangaswams Atyangar for Petitioner. 
K. Rajah Atyar for Respondents.. 
The Court delivered the following 


JUDGMENT.—This . petition raises a question relating to’ 


rateable distribution which is not, so far as Iam aware, covered 
by any precise authority. The petitioner, the first respondent 
and the second respondent, all had decrees against’ the third 
respondent and his father:who became an insolvent. The first 
respondent executed his decree on 15th October, 1934, and on 





| "CRP. No. 197 of 1937, 29th March, 1940. 
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5th January, 1935, the Court ordered sale of the entire 
properties of the father and the son. This order was modified 
by a late order restricting the sale only to the second defen- 
dant’s half share and after this order, the Official Receiver was 
impleaded and when he did not appear, the order was again 
revised directing that the entire properties should be sold. At 
this stage, the Official Receiver wrote to the Court pointing out 
that if he were permitted to sellthe entire property as the agent 
of the Court and deposit into Court the share of the non- 
insolvent son, this procedure would be for the benefit of the 
attaching decree-holder. The Court on 13th February, 1935, 
passed an order permitting the Official Receiver to sell the entire 
property as desired by him and directing him to hold the sale 
within three months. The Official Receiver did not hold the 
sale within ihe time allowed and the executing Court was ap- 
proached to withdraw the sale from the Official Receiver and sell 
through the Court. While correspondence between the Court 
and the Official Receiver was proceeding with reference to this 
proposal, the Official Receiver actually sold the property on 
28th October, 1935, the price being received by the Official 
Receiver in two instalments on 29th October, 1935, and 
7th November, 1935. It is common ground that on the latter 
date the execution petitions of the petitioner and the second 
respondent had not yet been filed. The petitioner’s execution 
petition was filed on 30th November, 1935, and that of the 
second respondent on 20th December, 1935. After the Official 
Receiver’s sale was concluded, there was further correspondence 
and no sale deed was drawn up until on 30th March, 1936, the 
Official Receiver paid the son’s share of the sale proceeds into 
Court and on 8th April, 1936, the sale was finally ratified by the 
Court. 


Quite clearly, if the date of the payment of the sale pro- 
ceeds to the Official Receiver is the date of the receipt of 
ethe assets by the Court, for the purpose of S. 73 of the 
Civil Procedure Code, the petitioner and the second respon- 
dent have no right to share rateably in these assets. If, 
on the other hand, the date of the receipt is the date when the 
money was actually paid by the Official Receiver into Court, 
then both the petitioner and the second respondent are entitled 
to rateable distribution. The learned Subordinate Judge has 
taken the view that the date of the receipt of tht assets is the 
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date of the receipt by the Official Receiver acting as the agent 
of the Court. He rests his view largely onthe decision in 
Galstaun v. Woomes Chandra Bonnerjee;1 which can hardly be 
said to be a cage exactly covering the facts with which we now 
have to deal. That. was a case of the sale of movable : property 
by the Court and with reference to movable property the rules 
prescribe that the price of each lot shall be paid at the time of 
the sale, presumably to the officer who holds the sale. The 
learned Judges, distinguishing a case relating to immovable 
property, point out that if the entire purchase money was paid 
by the purchasers into the hands of the auctioneers in one in- 
stalment, it was immaterial for the purpose of S473 whether 
the purchase money was actually paid into the. treasury or into 
the hands of the person employed by the Court to hold the sale. 


The present case, however, presents cerfain special features. 

At the time when the Official Receiver held this sale, he was 
not authorised to hold it. He had failed to hold it within the 
time allowed and when he actually held the sale, the Court had 
apparently decided to withdraw from him the power to hold the 
sale. Presumably he must be regarded as having been appointed 
in the first instance as the selling officer under O. 21, r. 65. 

But it does not appear that there was any regular proclamation 
by the Court, though the value for the purpose of the procla- 
mation had been settled at an earlier stage. Assuming that the 
Official Receiver was the selling officer appointed by the Court 
under r. 65, his proceedings would necessarily be governed by 
the provisions of O. 21. In accordance with those provisions 
he would have authority to receive a deposit of 25 per cent. of 
the purchase price, but the balance would under r.85 be payable 
into Court. Assuming that the lack of authority of the 
Official Receiver to sell at the time of the sale and the lack of 
regularity in the manner of the gale have been condoned by the 
subsequent ratification of the Court and by the absence of any 
objection to the irregularities of the procedure, it seems to me 
difficult to hold that the Official Receiver’ was the agent’ of the 
Court to receive this money when, inthe case of sales of im- 
movable property, the rules under which the Official’ Receiver 
was authorised contemplate only the power of the. officer to 
receive 25 per cent: of the purchase price, the balance being 
payable into cals When there is clearly no AA given 


A 1. (1916) LL.R. 44 Cal. 789." 
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“Cienan to the agent to receive the full amount of the suai: price, I 
Gnd diffculty in holding that the receipt by the agent in contra- 

Vellayan vention of the rules under which he should have-been operat- 
ing, can, by virtue of subsequent ratification of his irregular 
sale, be deemed to have been a receipt by the Court; and there 
is the further difficulty that the adoption of such a view would 
deprive the other decree-holders of their accrued rights of 
sharing in any assets which might be received by the Court 
after the date on which their execution petitions were filed. It 
cannot, in my-opinion, be said that there had been, at the time 
when these two execution petitions were filed, any receipt of 
these sale proceeds by the Court. All that had then happened 
was an unauthorised and irregular sale by the Official Receiver 
and an unauthorised receipt by the Official Receiver of the 
proceeds of that sale. There was nothing in the hands of the 
Court resulting from this sale and there was at the time when 
these execution petitions were filed no stibsisting aythority to 
the Official Receiver to sell. We are not now concerned with 
the final validity of the sale. That bas been accepted by the 
Court and no one has objected. But it does seem to me 
apparent that this subsequent ratification by the Court cannot 
transmute the unauthorised receipt of this money by the Official 
Receiver into a receipt by the Court. My attention has been 
drawn to numerous cases relating to the receipt of assets by 
Collectors executing decrees under the third schedule to ‘the 
Civil Procedure Code. I do not propose to discuss those cases, 
for it seems to me that they depend upon the special statutory 
provisions which give to the Collector functions to some extent 
analogous to those of executing Courts and have no real bearing 
on the facts of the present case. It is clear that the Official 
Receiver in this case must have been either the officer appoint- 
ed by the Court to sell under R. €5, or a party selling with the 
permission of the Court under R. 83, if the sale is to have any 
, validity so far as the son’s share was concerned. In the Court 
below it was not suggested that he acted under r. 83 and it 
seems to me unnecessary to consider the case from this 
aspect.« , 


In the result therefore I am of opinion that the- date of ihe 
receipt of the assets by the Court must.be the date on: which 
ihe méney was actually paid by the Official Receiver into the 
Court. The petition istherefore allowed with tosts hegre and 
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in the Court below. The petitioner and the second respondent 
will be entitled to share rateably in the proceeds of the sale of 
the third respondent’s ‘share in the property. 

K.S. ° | Peistion alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—MR. JUSTICE PANDRANG ROW AND MR. JUSTICE 
ABDUR RAHMAN. 
Alapati Bulli Venkanna. . Appellant* (8th Defendant) 


v. 
Kantamani Ramanna .. Respondents (Plaintif and Defen- 
and others dants 1 to 7 and 10 to 14). 


Marshalling—Righi of—Transfer of Property Act (IV of 1882), S. 56— 
Amending Act (XX of 1929)—Ciwil Procedure Code (V of 1908), O. 34, rr. 4 
and 5—|V heather to be relied upon in the circumstances. 

After the amending Act of 1929 to the Transfer of Property Act, the 
Tight of marshalling in equity and in law is co-extensive and there is no, 
justification to extend the legal right of marshalling by relying on the 
provisions of O. 34, rr.4and5ina way which cannot be justified by any well 
established principle. i 

Where the appellant, the purchaser of one of several items mortgaged in 
favour of the plaintiff in the suit, wanted that His property should be sold 
after exhausting. all the properties covered not only by suit mortgages but 
also the properties covered by another mortgage, 


Held, that the appellants claim so far as the properties covered by 
another mortgage should be negatived. As regards the properties covered by 
suit mortgages the right of marshallıng obviously existed under S 56 of the 
Transfer of Property Act, and in ordering sale of properties, the Court was 
bound to give protection to the appellant in such a way s0 as not to prejudice 
the rights of the mortgagee. ' 


Appeal against the decree of the Court of the Subordinate 
Judge (Additional) of Ellore dated 10th October, 1935 and 
passed in O. S. No. 2 of 1933. 

V. Suryanarayana for Appellant. 

P. V. Vallabhacharyulu, D. Suryaprakasa Rao, Tatavarty 
Satyanarayana, C. Buvantka Row Chowdhary and V. G. Row 
for Respondents. 

The judgment of the Court was delivered by 

Pandrang Row, J.—This appeal raises a question of 
marshalling. The appellant is the purchaser of one of several 
items mortgaged in favour of the plaintif in the suit, namely 
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item 3, under the suit mortgage, Ex. A, dated 24th August, 
1921. This item was purchased by the eighth defendant in 
1925 for a sum of Rs.. 13,000. The appellant wanted that his 
property, namely, item 3, should be sold last after exhausting 
all the properties covered not only by the suit mortgage, Ex. A, 
but also the suit mortgage Ex. B of April, 1926, and even the 
properties in another District namely, Vizag mortgaged under 
Ex. C in 1930. This claim was disallowed by the Court below 
and the eighth defendant appeals. 


So far as the properties covered by Ex. C are concerned, 
the appellant's property, item 3 of A Schedule, is not included 
in it, and it is conceded before us that the appellant will not be 
entitled under S. 56 of the Transfer of Property Act to claim 
the right of marshalling as against Ex. C properties. This 
concession was obviously unavoidable because the words of the 
section themselves are very clear that the right of marshalling 
can be claimed only where “the owner of two or more properties 
mortgages them to one person and then sells one or more of the 
properties to another person”. So far as the Ex. C properties 
are concerned, it is obvious that this condition is not satisfied. 
It is satisfied only so far as Ex. A properties are concerned. It 
follows therefore that the appellant is not entitled to ask that 
Ex. C properties should be sold before the item in which he has. 
an interest, namely, item 3 of A Schedule, is sold. 


Some argument was addressed to us with a view to make 
out a case apart from S. 56 as if there was some other rule of 
law or equity, which entitled the appellant to marshal as 
against Ex. C properties even when the section defining the 
right of marshalling does not recognise such a right. He relied 
on the words “sufficient part” found in O. 34, rr. 4 and 5, Code 
of Civil Procedure, which give the Court the power to order 
the sale of the whole of the mortgaged property or a sufficient 
part thereof, as conferring upon the Court a power, apart from 
rules of law relating to marshalling contained in the Transfer 
of Property Act, to give relief in respect of marshalling to a 
wider extent than is recognised by the substantive law. Even 
assuming that this contention is right, without deciding it, it 
does not follow that the Court would be justified in using that 
power unless some recognised principle of law or equity justified 
the exercise of the power in favour of the appellant. It is not 
shown that there is any special equity in favour of the appellant 
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so far as the Ex. C Schedule properties are concerned. The 
resort made to the provisions of O. 34, rr. 4 and 5 in certain 
decisions that were quoted to us was necessitated by the fact 
that those cas@s had to be decided under the old Act, before it 
was amended in 1929, which did not in so many words declare 
that the right of marshalling to the same extent as the doctrine 
of equity did, and it was therefore open to the Court in exercising 
its powers under the provisions of O. 34, rr. 4.and 5 to exercise 
its discretionary power so as to give effect to the full right of 
marshalling as recognised by equity. 


At present the position is different in the sense that the 
right of marshalling in equity and in law is co-extensive and 
there is no justification, in our opinion, to extend the legal rights 
of marshalling by relying on the provisions of O. 34, rr. 4 and 
5 in a way which cannot be justified by any well established 
principle. i 


The appellant’s claim, therefore, so far as Ex. C properties 
are concerned, must be negatived. As regards the other 
properties covered by Ex. A the right of marshalling obviously 
exists under S. 56 of ihe Transfer of Property Act, and in 
ordering these properties to be sold in execution of the mortgage 
decree, the Court is bound to give protection to the appellant in 
such a way. so as not to prejudice the rights of the mortgagee. 
It follows from this principle that the properties covered by 
Ex. A have to be sold in the following order, item one of 
course not being liable to sale as found by the Court below as 
it has been exonerated from the mortgage. The order in which 
the items are to be sold will be as follows: item 4, item Z, 
items 5 to 7 subject to the prior mortgage in favour of Alapati 
Gurayya, item 3 and item 8. To this extent the decree of the 
Court below will be modified. In the circumstances, the appel- 
lant will bear his own costs and pay half the costs of the 
plaintiff-respondent in the appeal. . i 


i Ge l Decree modified. 


Nagi ee 


Nanun: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 
Nagi Reddi .. Appellani* (Isi Defendant) 


v. : 
Nanjundappa .. Respondent (Plain ff). 
Illatom son-in-law—Arrangement—Agreement to be inferred in the 
absence of specific evidence. 


It has never been held that a mere arrangement to take E N an 
illatom son-in-law followed by living in the prospective father-in-law’s 
household, but not followed by marriage to the proposed bride, will 
complete an #latom affiliation to the family. 


But where in the absence of specific evidence the existing evidence 
postulated the assumption that at the time when the plaintiff was a major, 
the deceased man authorised the completion of an arrangement for Ulatom 
affiliation by the marriage of the plaintiff to his dangbter and he was there- 
after treated as an t/latom son-in-law, it must be inferred that there was an 
agreement on the basis of which the wlatom affiliation was carried out. 


Appeal against the decree of the Court of the Subordinate 
Judge of Salem dated Ist February, 1935, and made in A. S. 
No. 148. of 1934 (A. S. No. 103 of 1934, District Court, 
Salem), ‘preferred against the decree of the Court of the 
District Munsif of Krishnagiri dated 31st January, 1934, and 
made in O. S. No. 121 of 1931. 

M. S. Ramachandra Rao and D. AR Krishna Rao tor 
Appellant. 

TM. E TE Aiyar and A. Balasubramanta Pie 
for Respondent. 

The Court delivered the following 

JupcMENT.—This appeal arises out of a suit in which the 

plaintiff claimed properties on the basis of an alleged sltatom 
-fBliation. l 

The plaintiff married the eE of one Konda Reddi 
who died about the year 1909. The facts found are that 
Konda''Reddi at a time when he had no children took the 

laintiff into his family apparently with the idea of a regular 
adoption. Subsequently there were born to Konda Reddi first 
a son, then a daughter and then another son. After the birth 
of the son it is found that Konda Reddi, no longer being able 
to adopt the plaintiff, formed the idea that, in due course, he 
would marry his daughter to the plaintiff and take the plaintiff 
as an i{latom son-in-law. On this understanding the plaintiff 
continued to live in the family. But an epidemic of plague 
a a eS Se SER I, SPAN SS ES 


* Second Appeal No. 560ef 1935. 19th April, 1939. 
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intervened, the eldest son being the first victim, followed by Nagi Reddi 
Konda Reddi himself about a week later. It is found asa fact Nanjun- 
that on his deathbed Konda Reddi instructed his wife to dappa 
complete the :lfftom affiliation by marrying the daughter to the 

plaintiff. It would appear that the plaintiff was a major at the 

time of Konda Reddi’s death. .After his death the marriage 

of the plaintiff to Konda Reddi’s daughter was duly carried 

out by the widow and it is found as a fact by the Courts below 

that thereafter the plaintiff was treated as the illatom son-in- 

law of the deceased Konda Reddi, that he lived in the family 

and managed the properties for his mother-in-law. It is not 

open in Second Appeal to attack the findings of fact on the 

essential questions of the authorisation by Konda Reddi to his 

wife to complete the application and of the subsequent marriage 

and the status recogniscd in favour of the plaintiff as an tlatom 

son-in-law. Itis, hawever, contended that there is no finding 

nor proof of such an agreement as is necessary to form the 

basis of an thatom adoption. 


ti j 


The case has’ certain peculiarities. In the first placé it 
comes from the Salem District which is not one of the Districts 
in which the tlatom custom is widely recognised. Another 
peculiarity is that, according to the Subordinate Judge, the 
parties belong to the Kammala caste. But I am constrained to 
conclude that this must be a mistake due to the unfamiliarity 
of the learned Judge with the Telugu caste name, for the 
learned Judge, after stating that the parties are Kammala 
Reddts, states that this is one of the castes in respect of which 
Mayne’s Hindu Law recognises that the iNatom practice 
prevails. Actually the learned author recognises the existence 
of the custom in the Kamma and Reddi castes, not in the 
Kammala caste which is quite a different community and one 
in‘ which, so far as I am aware, it has never been suggested that 
this practice peculiar to the various castes which call themselves, 
Reddis can apply. The Kamala caste is essentially a Tamil 
caste Of artisans, not to be confused with the Telugu Kamma 
caste, which not infrequently adopts the title of Reddi and has 
strong affinities with the numerous Kapu castes, the members 
of which are normally known as Reddis. But I dm unable to 
find any basis in the record for the Subordihate Judge’s descrip- 
tion of this cgmmunity as Kammala Reddi, The witnesses 
describe themselves as Reddis simply. , Presumably, they must 
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be Kamma Reddis wrongly Geecnnes by the pape Ntiaate Judge 


as Kammala' Reddis. .. -. à E A aa ae 


It was not disputed in the Courts below that the commun- 
ity to which the parties belonged was one which recognises the 
custom of wudlatom’: affiliation. | ‘I do not think that ‘the 
Subordinate Judge is quite Tight in saying that the validity of 
the particular affiliation alleged was not dénied; for it is in fact 
put in issue. The incidents of the very widespread practice of 
illätom affiliation havé not been completely established by judicial 
decisions and it was recognised by a- Bench of this Court in 
Subba Rao v. Mahalakshmémmal, that these incidents should 
ordinarily be settled by evidence in the particular case. There 
are, however, cértain incidents'of the custom which have been 
established by decisions. It is well recognised that an illatom 


affiliation is a creature of agreement. Narayadu v. -Venk- 


amma?, But I do not think that this means that in every case 
of an‘ illatom' affiliation there must- be’ a detailed contract 
embodying all the incidents of the arrahgement in the particular 
case. Normally there would, be an agreement between the 
father of. the boy, if he was.a minor and the prospective father- 
jn-law or, if the prospective son-in-law was .a major, between 
the son-in- law himself and the prospective father-in-law, that 
the proposed illatom son-in-law should be. taken into the family 
by-his- prospective. father-in-law with a view to his marriage 
with a.daughter of the house and the conferment upon him of 
the illatam. status, with its customary incidents. _ These custo- 
mary incidents being well known would not ordinarily be the 
subject of specific. agreement. It is settled: by. the Privy 
Council’s decision reported, in, Krishnamma . „V. Venkata- 
subbayyas, that, the practice of illatom affiliation is frequently 
followed even when the family into which the son-in-law 
had been, taken has a natural born son living.. There is glso 
authority in, Venkayalapatti V enkatachalam «v. Negaudla But- 


f channat, for the proposition that, when a boy. has been. taken 


into a family on the understanding that.he would be married to 

a daughter and given the status of an illatom son-in-law, the 

arrangement may be completed by the solemnisation of the 
or (1930) 59 MLJ. 558: LLR. 54 Mad. 27. . “i 

l , 2. (1890) 22 M,L.J. 265. 

_ a (1919) 37 ML J; 1: L.R. 46 LA. 168: LL R. 42 Mati. 805 Pp 

ms ‘3 t4. (1911) 11 1.C 25. 
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marriage even after the death of the prospective father-in-law. Nagi Reddi 


So far as I am aware, it has never been beld that a mere 
arrangement to take a boy as an sllatom son-in-law, followed 
by living in the „prospective. father-in-law’s household, but not 
followed by marriage to the proposed bride, will complete an 
illatom affiliation. In the present: case it has been found 
that the plaintiff was taken into the household of Konda 
Reddi originally with a view to a regular adoption but, after 
the birth of a son to Konda Reddi, he continued there under a 
proposal that he should be married to the daughter and treated 
as an illatom son-in-law. It has been found that on his death- 
bed Konda Reddi asked his wife to complete this arrangement 
by marrying the daughter to the plaintiff, giving him a share in 
the property as an illatom son-in-law. It has also been found 
that the arrangement was completed and the marriage perform- 
ed and that the plaintiff did live in his mother-in-law’s house- 
hold as an iHatom son-in-law. These findings of fact are in 
my opinion sufficient to warrant a legal inference that the 
plaintiff was an WHatom son-in-law. Itis true that there is no 
specific evidence of any actual agreement for an tlatom 
affiliation but the whole of the evidence - postulates . the 
assumption that, at the time when the plaintiff was a major, 
Konda Reddi authorised the completion of an arrangement for 
illatom affiliation by the marriage of the plaintiff to his daughter. 
The plaintiff performed his part by marrying the daughter and 
was thereafter treated as an #latom son-in-law. From these 
facts it must, I think, be inferred that there was an agreement 
on the basis of which the tWlatom affiliation was carried out. 
In this view, therefore, I dismiss the. appeal with costs. 
Leave refused. : 


KC. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT—MR. JUSTICE LAKSHMANA Rao. 


Manonmani Ammal and another .. Petitioners* (Accused 1 
and 2). 
Madras Suppression of Immoral Traffic Act (V of 1930), S. 5 (1) and 
S. 8-A (1)—Sister of a person who was lessee of a brothel_Whether puniska- 
ble—Conviction noi sustainable. 
a a aaa 


* CrL R. C No. 956 of 1938 
(Cr R. P. No906 of 1938). 21st July, 1939. 


Naa 
dappa. 


In re. 


* 
- 
—_ Wh ae a — = 


In re. 
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_ Where the first petitioner was not found jointly keeping or Managing or 
assisting the second petitioner in the management of a brothel, 

Held, she was not therefore to be convicted under S. 5 (1) of the 
Suppression of Immoral Traffic Act, as she could not be said tohave been 
living on the earnings of the prostitution of another person. Her conviction 
under S. 8-A (1) of the Act was also unsustainable. z ; . 

_ . Petition under Ss. 435:and .439 of the Code of ‘Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Third Presidency Magistrate of the Court of the Presi- 
dency Magistrates, Egmore, Madras, dated 7th December, 1938 
and passed in C. C. No. 1169. of 1938. " 


- FV. T. Rangaswami Aiyangar and A. B. Viswanathan for 
Petitioners. . E So 

K. V. Rameseshan for The Crown Prosecutor for the 
Crown. 


The Court made the following 


OrDER.—There is no ground for ‘dissent from the con- 
clusion of the Magisitrate that the house in question wasa 
brothel and it is clear from the evidence of P.W. 2 that the 
second petitioner the lessee was keeping the brothel and living 
on the prostitution of the women found there on the night of 
the raid. He would therefore be guilty under Ss. 5 (1) and SA 
(1) of the Suppression of Immoral Traffic Act but the first 
petitioner who is his sister was being used for prostitution and 
there is no evidence that she was jointly keeping or managing 
or acting or assisting in the management of the brothel. She 
cannot therefore be convicted under S. 5 (1) of the Act and as 
rightly conceded it cannot be said that she was living on the 
earnings of the prostitution of another person. Her conviction 
under S, 8-A (1) of the Act is also unsustainable and she is 
entitled to an acquittal The conviction and sentence of the 
first petitioner are therefore set aside and she is acquitted. 


The conviction of the second petitioner is confirmed but 
this is his first offence, and the sentence is rather excessive, 
The sentence is therefore reduced to rigorous imprisonment for 
three months under each section to run concurrently, and 
otherwise his petition is dismissed. 

K. C. - Order modifisd. 


IT] THE MADRAS LAW JOURNAL REPORTS. 35 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JuUsTICE BURN AND MR. Justice Stopart. 
Kataru Chinna Papiah .. Prisoner™ (Accused). 


Evidence Act (7 of 1872), S. 24—Statement of accused made to Superin- 
tendeni of Police—Continuous quesitoning by Police Officer before obtaining 
Statemeni—Production of material objeci— Admissibility of statement in 
evidence. . r 

The Police may, while endeavouring to discover the author of a crime, 
make enquiries of, or put questions to, any person from whom they think 
they can obtain useful information. But when once an accused person has 
been arrested, while they may and indeed should, listen to any statement 
which he may voluntarily make, they are strictly forbidden to interrogate 
him or press him to make a statement. 


Held, that a statement made by the accused to the Superintendent of 
Police after six hours’ questioning by the latter could not be taken tobea 
voluntary strtement, and that the same should be excluded from considera- 
tion by reason of S. 24 of the Evidence Act. i 


Heid however, that so much of the statement made to the Police Officer 
as related tothe productidn ofa material object by the accused could be 
looked into. 


Madras Police Executive Orders Vol. I, R. 303, referred to. 

Trial referred by the Court of Session of the Cuddapah 
Division for confirmation of the sentence of death passed upon 
the said Prisoner in Case No. 19 of the Calendar for 1939, on 
24th Jily, 1939, and appeal by the said prisoner against the said 
sentence. 

K. S. Jayarama Atyar and C. K. Venkatanerasimhon for 
Appellant. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Judgment of the Court was delivered by 


Burn, J.—The appellant has been convicted by the learned 
Sessions Judge of Cuddapah of three offences of murder and 
has been sentenced to death. 

This is a somewhat unusual case; the appellant 
single-handed is supposed to have killed a Forest Guard and a 
Forest Watcher and another man. The prosecution case was 
that the appellant and a little boy examined as P. W. 2 
trespassed into the Forest Reserve near Thimmayagaripalli 
before daylight on the J6th March, 1939, and that they cut 
wood in the forest and were making their way to the village 
when they were caught by the Forest Guard Kesavalu, Forest 
a 


"R.T. No. 91 of 1939. 25th September, 1939. 
(Cri A*No. 411 of 1939). . 


Burn, J. 
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Watcher Somayya and another man Penchulagadu a relation of 
Kesavalu. These three are supposed to have stopped the 
appellant and P. W. 2 and the appellant is supposed to have 
killed them one after the other: Kesavalu first, Penchulagadu 
second and Somayya third. Kesavalu and Penchulagadu are 
supposed to have been unarmed but Somayya was armed with 
a bill-hook which by the looks of it is quite as efficient a weapon 
as M. O. 5 which is said to be the appellant’s weapon. The 
appellant escaped with nothing worse than a slight cut on his 
left forearm. 


The prosecution story was spoken to in the Court of the 
committing magistrate by the little boy P. W. 2 who is a child 
of 13 and he described how on the morning of the 16th March, 
the appellant took him to cut fuel and howon the way back they 
were intercepted and the appellant cut all the three men. His 
deposition before the sub-Magistrate was filed in the Sessions 
Court as Ex. G. The learned Sessions Judge has not expressly 
stated so, but itis clear that he meant to do this under the power 
conferred upon him by S. 288, Code of Criminal Procedure 
because the boy in the Sessions Court stated that he knew nothing 
whatever about the matter and obstinately refused’ to answer 
any questions except “Ido not know”. P. W. 2 is supposed to 
have been the only eye-witness and the only other item of 
evidence of any importance against the appellant is that on the 
morning of the 19th of March, he made a statement to the 
Superintendent of Police which led to the discovery of a bill- 
hook (M. O. 5) which the appellant said was the weapon used 
by him to kill all the three deceased. The appellant thereupon 
is said to have taken the Police and certain respectable persons 
to a place in the forest 25 or 30 yards from the place where the 
corpses were found and there to have produced from under a 
bush this arwval (M.O. 5). Supposing for the moment that the 
evidence is admissible under S. 27 of the Evidence Act, there is 
no corroboration of the truth of the statements made by the 
appellant because the gruval when sent to the Chemical Exa- 
miner*was not found to be stained with blood. Mr. Jayarama 
Aiyar who has appeared for the appellant in this Court has 
contended that evidence regarding the statements made by the 
appeHant before tHe production of (M. O. 5) ought not to have 
been admitted. We think that this contention is well-founded. 
The appellant is said to have made a statement to the *Superin- 
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tendent of Police P. W. 8 on the morning of the 19th March, 
but the Superintendent of Police was obliged to admit that for 
four hours on the night before, that is, from 7-15 to 11-15 and 
for two hours dn the morning of the 19th be was questioning 
the appellant. This was a flagrant violation of R. 303 in Vol. 
I of the Madras Police Executive Orders. It is therelaid down 
that: - | l 

“The practice of resorting to persuaslon, trickery or oppression to induce 
any accused person to confess is prohibited. Itis right that the Police, when 
they are endeavouring to discover the author of a Crime, should make 
inquiries of, or put questions to, any person from whom they think they can 
obtain useful information. But when once an accused person has been 
arrested, while they may, and indeed should, listen to any statement which he 
may voluntarily make, they are strictly forbidden to interrogate him or press 
him to make a statement.” 

It would be absurd to suppose that the statement made by 
the appellant to the Superintendent of Police after six hours’ 
questioning was a voluntary statement. The learned Public 
Prosecutor has raised the question whether even if the state- 
ments were not voluntary, the evidence regarding the produc- 
tion of the aruval would nevertheless be inadmissible. We 
think that there is no difficulty about admitting the evidence in 
so far as the production of the aruval alone is concerned, but 
we agree with Mr. Jayarama Aiyar that evidence regarding the 
statement made by the appellant in connection with it could not 
be admitted; it would be ruled out by S. 24 of the Evidence 
Act. 


The case is wholly unsatisfactory. It is not at-all ies how 
the Superintendent of Police came into contact with P. W. 2 
and consequently the appellant. The evidence of the Police 
officers on this point is discrepant. There were engaged in 
the case the sub-Inspector of Police, the Circle Inspector 
P. W. 18 and the District Superintendent of Police P. W. 8, 
not to mention the Head Constable P. W. 16 who held an 


inquest for four hours on the 17th March, at which he examin-, 


ed only one witness P.W. 7 who could give nothing but 
hearsay evidence about the discovery of the corpses. Now-the 
boy P. W. 2 is supposed to have told what he had seen to 
P. W. 10 on the morning of the 17th March, but P. W. 10 did 
not disclose anything of what he had learnt at the mquest held 
on that day. The sub-Inspector says that’ P. W. 10 was not 
examined by him or by the Circle Inspector before the District 
Superintendent of Police came, which was on the evening of the 


Chinna 
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18th March. The Circle Inspector also says that he did not 
examine P. W. 10 but he says that the Superintendent of Police 
examined him in his presence on the 18th March, before P. W. 
2 was examined. P. W. 10 however says that he was examined 
by both the Inspector and the sub-Inspector on the morning of 
the day on which the District Superintendent arrived, that is, 
the 18th. The District Superintendent does not say anything 
about having examined P. W. 10 and it does not appear from 
his evidence how he came into contact with P.W. 2. 


In so far as the evidence of P. W. 2 is concerned, it is 
clear that his deposition in the Magistrate’s Court could be 
used as substantive evidence under S. 288, Criminal Procedure 
Code, if the learned Sessions Judge had recorded his opinion 
that the witness was speaking the truth before the Committing 
Magistrate and had resorted to falsehood before him. But it 
is clear that the evidence of such a witness as this is not to be 
safely relied upon in the absence of corroboration. Now, so 
far as the statement made by the appellant to the Superintendent 
of Police is concerned, it is clear that it is not consistent with 
the evidence given by the boy P. W. 2. According to P. W. 2 
when he and the appellant were coming away from the forest, 
they were first stopped by Penchulagadu whom the witness 
calls Mokatigadu. He says that it was Penchulagadu who first 
caught hold of the appellant. But the appellant when he was 
describing the occurrence to the Superintendent of Police said 
that itwas Kesavalu who caught hold of the bundle of fuel 
which he was carrying on his head. Itis singular also that the 
appellant spoke to the Superintendent of Police about a bundle 
of fuel whereas P. W. 2 said that he and the appellant had cut 
logs of wood. The fuel which the appellant and P. W. 2 are 
supposed to have cut in the forest and which must have been 
dropped at the place where the murders took place was not 
‘apparently found by the police and has not been exhibited in 
the case. Nor is there any evidence regarding the trees from 
which the fuel was supposed to have been cut. 


The evidence ‘of the doctor who made the post mortem 
examination of the bodies is quite inconsistent with the story 
told by P. W. 2 in the lower Court. The doctor found nothing 
but clean cut wounds on all the’bodies; P. W. 2 says that the 
appellant used the back of the aruval against all the three men. 
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The back of the aruval is nearly a'quarter of an inch thick and 
could not produce clean cut wounds. 

We find tBe evidence in this case wholly insufficient to 
sustain the conviction of the appellant. We therefore set aside 
the conviction and the sentence of death and direct that the 
appellant be set at liberty forthwith. 

B. V.V. l Conviction set aside. 


A E 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsEent :—-Mr. Justice BURN AND MR. Justice MOCEKETT. 


Annamalai Mudali .. Prisoner® (Accused). 


Criminal Procedure Code (V of 1898), S. 342—Accused directly addressed 
points for answers by Sessions Judge—Opportwnity for explanation given— 
Omission in putting questions whether could cause failure of fushice—Other 
circumstances in evidence favouring inference of murder—Conviction not to 
be set aside without grounds for suspecting failure of justice. 

It is clear that when an accused in answer to a general question or even 
one or two questions gives a reply or replies which show that he is well aware 
of all the circumstances appearing in evidence against him and their implica- 
tions and attempts to explain them, the Sessions Judge may be going beyond 
his province if he questions him further in detail. It is not possible to lay 
down amore general rule than that it is the duty of the Court to be satisfied 
either by his atatements or his answers to questions or both that the accused 
explains or has an opportunity to explain circumstances from which hostile 
inferences may be drawn against him. 

Where a person was accused of murdering his wife and the evidence of 
the prosecution witnesses was to the effect that the accused took his wife 
away from the house on the morning of the murder, that he took her by 
trein to a place and afterwards was seen with her near the time of sunset on 
the same day and at the place where her dead body was found next morning 
and it was proved that the accused on being questioned about his dead wife's 
jewels produced M. Os. which she was wearing according to the evidence, 
and the only possible inference that could be drawn was that the accused 
was responsible for the murder of his wife, 

Held, that in the absence of any suggestion from the accused’s counse! 
that the omission of the Sessions Judge to put every point to the accused in 
the form of questions had led toa failure of justice, the conviction of the 
accused based on evidence before the assessors and the Sessions Judge could 
not be set aside. No omission to comply strictly with S. 342, Criminal 
Procedure Code, can render a conviction liable to be set aside, unless in fact 
it hag occasioned failure of justice. ° 

Dwarakanath Varma v. The King-Emperor, (1933) 64 M.L.J. 466 (P.C.) 
and In re Sangama Naicker, (1936) 71 M.L.J. 138: IL.R. 59 Mad. 422, 
referred to and distinguished. 


Trial referred by the Court of Session of the South Arcot 
Division for confirmation of the sentence of death passed upon 





*R. T. No. 140 of 1939. 15th December, 1939. 


In re. 
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the said prisoner in Case No. 34 of the Calendar for 19359 on 
9th October, 1939. 

Nugent Grant for K. S. Tan ve and G Copas 
swami for the Accused. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court delivered the following 

JupcMENtT.—The accused, Annamalai Mudali, has been 
convicted of murder by the-fearned Sessions Judge of South 
Arcot, and bas been sentenced to death. The case against him was 


that_he murdered his wife Danabagiam on the 12th February, 
1939. 


. With the exception of an extra judicial confession which 
the accused is said to have made to his father-in law’s brother. 
(P.-W. 20) the evidence against the accused was- entirely 
circumstantial. The body of Dhanabagiam (wife of the accused) 
was found on the morning of the 13th February, in a field 
within the limits of the village of Eriyur in Kallakurichi Taluk. 
Tt was about one mile from the railway station of Pukkiravari 
on the Salem Virdbachalam line. Information was given at 
first to the Village Munsif of Ulagianallur who was dead before 
the trial took place. He apparently discovered that the corpse 
was not lying within the limits of the village, and therefore he 
sent a yadast (Ex. F) to P.W. 19, the V. M. of Eriyur. P.W. 19 
received Ex. F at about 2-30 p.m. and sent reports Exs. G and 
G-1 to the Police at Varanjaram and the Sub-Magistrate of 
Kallakurichi. The Inspector of Police (P. W. 22) heard of this 
case when he went to the police station at Varanjaram at 
8 r.m. The Inspector went to Kallakurichi the same night and 
next morning proceeded partly by road and partly by rail to 
Pukkiravari, taking with him the Assistant Surgeon from the 
Hospital at Kallakurichi and alsoa photographer. The Inspector 
reached Pukkiravari at 9-45 and proceeded on foot to the place 
where the body lay one mile south of the railway station. He 
held an inquest during the forenoon and it was concluded by 
2 p.m. The body was photographed, and then the Assistant 
Surgeon made the post-mortem examination. This disclosed 
that the woman had been strangled to death. There is no 
disppte about the manner of her death, and the case is clearly 
one of murder. 


` At the inquest it was not known who the deceased was. En- 
quiries were seton foot and the accused was arrested at Sathanur 
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at 2-30 a.m. on the 18th February. After he had been arrested 
he made a statement to the police and produced from the house 
of one, Periasgmi Mudali where he was staying, three jewels 
(M. Os. 1, 2 and 4) which according to the prosecution belonged 
to the deceased Dhanabhagiam, and which she was wearing 
when she was last seen alive. 


A large number of witnesses were examined to prove that 
the accused was with his wife on the 12th February, from 
about morning meal time until shortly before sunset. P. W. 4 
who was a farm servant in the house of the father of the 
accused at Naduvalur, said that on the morning of the 12th 
February, the accused took his wife away from his father’s 
house. Naduvalur is to the south of the Salem-Vridhachalam 
railway line and according to the prosecution the accused took 
his wife to Kattukottai the nearest railway station. He was 
seen at the station at 1 P.M. on the 12th February, in company 
with a woman. The station-master (P. W. 5) said that the 
accused bought two tickets for himself and the woman from 
Kattukottai to Pukkiravari, and got into the 2-30 P.M. train 
with the woman. That he got into the train was spoken to by 
3 other witnesses P. Ws. 6, 7 and 8, and they also said that at 
Pukkiravari the accused and the woman alighted. This was the 
evidence also of the station-master of Pukkirivari P. W. 9 and 
the pointsman (P. W. 10). P. W. 11 is a man who keeps a 
little shop for light refreshments just outside the railway 
station at Pukkiravari. He said that on the afternoon of the 
12th February, the accused and a woman passed near his shop, 
and that the woman sat down under a tamarind tree quite close 
to his house while the- accused went into the toddy shop also 
close by. P.W. 12 wasa witness who said that he saw the 
accused in the toddy shop. Finally P. W. 13 a man of Ulagia- 
nallur said that at about 2 naligais before sunset he saw the 
accused and a woman sitting close to each other very near to 
the place where the body of Dhanabagiam was found strangled 
next morning. The evidence of P. Ws. 9, 10, 11 and 13 is 
important because they were all examined at the inqutst on the 
14th February. They saw the body of Dhanabagiam andithey 
say that that was the body of the woman with whom they had 
seen the accused on the afternoon of the 12th. > 


Finally “there was the evidence of P. W. 20 a brother of 


Dhanabagiam’s father. He said that on Friday. the 17th 
6 





42 THE MADRAS LAW JOURNAL REPORTS. [1940 


February when he met the accused at 11 A.M. the accused a 
a statement as follows: 

“I got on the train with her at Kattukottai on Sundays We got down at 
Pukkirivari. I took her beyond the river and told her to go to her aunt’s 
house at Ammanathur, which is half a mile from Ulagiannallur. I went 
back on Wednesday. There was a crowd there and a corpse. I got afraid 
and ran away. On Wednesday night I came to Mangalur. On Thursday 
morning with a companion I went to Ariyalar and caught a bus and went to 
Athur. I tooka bullock cart that night at Athur and have now come here 
to Sathanur,”’ 

P.W. 20 then says that he confronted the accused with 
some information which he had received from his own sister, 
and accused him of having murdered his wife, and he says the 
accused then confessed in these words :— 

“It is true. I didit. If you are going to inform the police, I and my son 
will go now and die”. , 

P.W. 20 says that he was moved by this appeal and this 
threat, and that he said that he would not give*information to 
the authorities about the murder. Later on he alleges that he 
did go to the police lines at Perambalur and told a constable 
about it, but the constable directed him to make a complaint at 
the Chinnasalem police station. Curiously enough, the Inspector 
of Police says that he did not attempt to check this statement 
of P. W. 20. P.W. 20 however addressed a letter to the police 
at Chinnasalem which he saysis Ex. K. Ex. K-1 is the 
envelope in which it was sent. He says he posted this letter on 
the morning of the 18th in the railway train at Ariyalur. His 
statement appears to be to some extent confirmed by the fact 
that the postal cover bears a stamp indicating that it was held 
back because late-fee had not been paid. 


All this evidence has been criticised on behalf of the appel- 
lant, but after carefully examining it, we find ourselves in 
agreement with the Assessors and the learned Sessions Judge 
that it must be accepted. The story of P.W. 4 was confirmed by 
an item of circumstantial evidence. He said that when the 
accused took his wife away from his mother’s house, the mother 
of the Accused told him (P.W. 4) to run after them with their 
child aged 4, and a bundle of saries which Dhanabagiam has 
left behind. P.W. 4 says that he did so and caught up with the 
accused “and his wife and gave them the mother’s message. 
Thereupon he says that Dhanabagiam told her huŝband te tear 
up and burn these. old clothes, and the accused accordingly set 
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fire to the clothes with a match and burnt them. He says that 
they also told him to take the little boy back and he did so. In 
confirmation of. this story the sub-inspector of Athur (P. W. 
18) says that P.W. 4 took him to the place where he said the 
clothes had been burnt, and the sub-inspector picked up there 
some ashes (M. O. 10) which are clearly the ashes of burnt 
clothing. The evidence of the witnesses who say that they saw 
the accused on the railway -between Kattukottai and Pukkara- 
vari and from the railway station at Pukkaravari to the place 
where the body was found, it was suggested was not evidence 
that the Court could rely upon. The witnesses admitted that 
they had never seen the accused before, and the suggestion was 
that it would be very unsafe in such circumstances to rely upon 
their identification of him. Reference was made to the case of 
Adolph Beck. It is however to be borne in mind that all these 
witnesses picked out the accused at identification parades held 
by the Sub-Magistrate at Kallakurichi on the 19th February, 
and subsequent dates. It has not been suggested that any of 
them has any motive to give false evidence against the accused. 
Mr. Nugent Grant in criticising the evidence of P. W. 4 
laid special stress upon that part of his evidence in which he 
describes the jewels of the deceased woman. The witness 
said : 
“The sari in Court (M. O. 8) is the one which Dhanabagiam was wearing 
when she left home. She wore gold bangles on her hand (M. O. 4) silver 
bangles on her feet (M. O. 3), an adigai or saradu (M. O. 2). These are the 


jewels now in Court. I did not notice M.O. 1 the ruby ear ornaments nor 
the nose screw (M. O. 5)”. 


From the difference in tense which the learned Judge has 
used in referring to wearing of the saree and the wearing of 
the jewels, learned counsel wishes us to say that this boy was 
not testifying that Dhanabagiam on the morning of the 12th 
February, was wearing the gold bangles (M.O.4) or the 
saradu (M.O. 2) which her husband produced from Periasami 
Mudali’s cowshed on the 18th February. We do not think 
there is any justification for this distinction. We think the buy 
in his reference to the jewels was referring as far as hé could 
remember to the jewels which she was wearing at that time. P. 
Ws. 9, 10, 11 and 13 were examined, as already mentioned, at 
the inquest; P.Ws. 6, 7 and 8 were examined by the Insfector 
on the 15th February, and P.Ws. 7 and 8 identified the accused 
on the 19th February, the day after hethad been arrested. If 
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this evidence of identification stood alone, it might be difficult 
to rely upon it but it does not stand alone. Taken in conjunc- 
tion with the other evidence we think that it is reliable 
evidence. 


Learned Counsel for the accused is not able to contend that 
if this evidence is accepted as true the conviction of the accused 
is wrong. There was some evidence with regard to motive but 
we do not think it necessary to discuss it any further than to 
say that Dhanabagiam was not looked upon with favour by the 
accused’s mother, and that her presence in the family as his wife 
was inconvenient. That, we think, is clearly established, to say 
the least. But evidence regarding the motive is not important. 
When it is shown that the accused took his wife away from his 
home on the morning of the 12th February, that he took her by 
train from Kattukottai to Pukkiravari and afterwards was seen 
with her near the time of sunset on the #2th at the place where 
her strangled body was found next morning, when it is proved 
that the accused on being questioned about his dead wife's 
jewels produced M. Os. 1, 2 and 4 which Dhanabagiam was 
wearing according to the evidence of P. W. 4 when she left 
Naduvalur with the accused, the only possible inference that 
can be drawn is that the accused is responsible for the murder 
of his wife. 

Learned Counsel has addressed to us a legal argument 
suggesting that the case must be sent back for re-trial. Learned 
Counsel points out that practically the whole of the evidence is 
circumstantial and that the learned Sessions Judge did not 
explicity put to the accused, when questioning him under S. 342, 
Criminal Procedure Code, all the items of evidence leading up 
to the inference that he murdered his wife, and did not ask 
him to explain them. Learned Counsel has drawn our 
attention to the case of In re Sangama Nascker1, and the Privy 
Council case of Dwarakanath Varma v. The King-Emperor.® 
In the case in In re Sangama Natcker1, reference was made to 
three other cases in which re-trial was ordered’ because the 
Sessions Judge had not put to the accused under S. 342, 
Criminal Procedure Code, the items of circumstantial evidence 
from which he had drawn the inference that the accused was 
guilty, of murder. * We think it is necessary to say that their 
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Lordships of the Privy Council in the case of Dwarakanath 
Varma v. The King-Emperor1, were dealing with very excep- 
tional facts. The passage in the judgment of Lord Atkin in 
which S. 342, (Criminal Procedure Code, is referred to is as 
follows :— 

“The learned Chief Justice told the jury that the absence of blood in the 
body cavity was a vital point. If so, it Is plain that under S. 342 of the Code 


it was the duty of the examining judge to call the accused’s attention to this 
point and ask for an explanation.” 


There was no reference in the statement of the accused to 
the absence of blood in the abdominal cavity and Lord Atkin 
was pointing out that S. 342 of the Code ought to be observed 
not only in the letter but also in the spirit. It is clearly very 
unfair to draw an inference of guilt from a fact which an 
accused person has not had an opportunity of explaining. There 
is however nothing in the judgment of their Lordships of the 
Privy Council to indicate that every failure to comply strictly 
with the letter of S. 342 renders the conviction of an accused 
person illegal S. 537, Criminal Procedure Code, has a bearing 
upon this point. No omission to comply strictly with S. 342 
can render a conviction liable to be set aside, unless it has in 
fact occasioned a failure of justice. In the present case learned 
Counsel for the appellant has not attempted to suggest that the 
omission of the learned Sessions Judge to put every point to 
the accused in the form of questions, has led in the case to the 
failure of justice. He has not for instance suggested that the 
accused, if he had been questioned specifically on every point, 
would have been able to offer a satisfactory explanation, and 
the reason why learned Counsel has not been able to make any 
suggestion of this kind is found in the statements made by the 
accused in answer to questions put to him by the learned Sessions 
Judge. In the Magistrate's Court he was simply asked the 
question “You now heard it said that you murdered your wife 
Dhanabagiam. What do you say?” and his reply was “I have 
not committed any crime’. When asked by the learned. 
Sessions Judge “Have you anything further to sayr”, he 
replied with a very long and detailed statement in which he 
denied the facts alleged on behalf of the prosecution that 
were supposed to show his motive for murdering Dhanabagiam. 
With regard to the jewels he said that when the police asked 
him for his wife’s jewels, he thought that they were referring 
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to. jewels belonging to a second wife from whom he had been 
divorced. He went on to say: 

“ Kolandavelu (P. W. 20) is enjoying my father-in-law’s property. 
I asked him for a share on behalf of my wife. Heng his enmity to me 
I did not meet him nor did he come to Sathanur. I did not tell him anything.” 


He continues: 
“I did not see Doraisami Padayachi (P. W. 4). On my father’s instiga- 


tion he is giving evidence against me. I was in Sathanur on Sunday. I did 
not come here. I did not burn the saree” 


The learned Sessions Judge then questioned him about 
Ex. J., a letter which he had written to P. W. 20 and which 
the learned Judge thought indicated that he was displeased with 
or had some grievance against his wife. He answered that by 
saying that he had no dissatisfaction with his wife. The 
learned Judge then questioned him about the jewels of his first 


wife (M. Os. 1, 2 and 4) and he again said: 


“I thought that they were referring to my second wife's jewels, and 
informed them it was with Periasami Mudali. I did not produce it myself. 
Periasami Mndali produced it.” ` 


And finally when the learned Judge asked him “do you 
want to say anything more?,” the accused said: 

“The witnesses had opportunities of observing me at Kallakurichi jail. 
My younger brother resembles me much. Possibly they saw him and are 
mistaking me for him.” 

It is clear therefore that either in answer to the generał 
question put by the learned Judge, or in answer to specific 
questions, the accused has dealt in his statement with all the 
points appearing in evidence against him and has offered such 
explanation as he had to offer. This case therefore has no 
resemblance to the case of Dwarakenath Varma v. King- 
Limperor! or the case reported in In re S angama Naicker? (the 
record in which we have examined and which reveals that the 
accused gave no explanation of the circumstances hostile to 
them, nor were given an opportunity to do so), or the other 
cases mentioned in that judgment. In the case reported in 
*In re Sangama Natcker3 and in all the cases referred to in that 
judgment, it was particularly noticed that tHe facts unexplained 
by the accused were vital facts, that is, facts from which an 
inference of guilt almost necessarily followed. We think it is 
clear that when an accused person in answer to a general 
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question or even one or two-questions gives a reply or replies 
which show that he is well aware of all the circumstances 
appearing in evidence against him and their implications, and 
attempts to explain them, the Sessions Judge may be going 
beyond his province if he questions him further in detail. He 
may be open to the criticism of cross-examining the accused, 
and attempting to elicit contradictory answers. This is more 
particularly the case when the accused is represented by his 
own counsel, and in this case the accused was represented by 
two experienced advocates. It is not possible to lay downa 
more general rule than that it is the duty of the Court to be 
satisfied either by. his statements or by his answers to questions 
or by both, that the accused explains or has an opportunity to 
explain circumstances from which hostile inferences may be 
drawn against him. We can find no ground whatever for 
sending back this case for a retrial. There was no defect of 
any kind in the proceedings before the learned Sessions Judge. 

Agreeing with the assessors and the learned Judge we 
confirm the conviction of the accused for thé murder of his 
wife. There is no question of the appropriateness of the 
sentence. We confirm the sentence of death also. 

KC. 





Conviction confirmed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH. o 
(On a diference of opinion between Mr. Justice Burn 
and Mr. Justice Stodart.t) 
Sri Sri Sri Nandakishore Ananga 
Bhima Dev Kesari Gajapathi, 
Zamindar of Sannokhemedi re- 
presented by power-of-attorney 
holder Sriman Viswanadha Das 


Mahasayo .. Appellant* (Petitioner) 
v. 
Susi Iamala Patta Mahadevi and 
others .. Respondents (R &spon- 
dents). 


Civil Procedure Code (V of 1908), S. 144—Reversal of decree for posses- 
sion of immoveable property—Amounts received as profits by party who got 
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inio possession under erroneous decree—Right of successful appellant to 
restitution—Proper procedure, whether by smt or by application under S. 144— 
Extent of restitution—Foailure to get in trial Court decree for future mesne 
profits—If bar to claim for future profits of estate. 

Plaintiff's suit to recover an estate as ‘the son of tbe last holder was 
decreed by the Subordinate Judge. But plaintifs claim for mesne profits 
both before and after suit till the date of delivery was disallowed. Both 
plaintiff and defendant appealed to the High Court. , Pending disposal of the 
appeal a receiver was appointed and he took possession The defendant 
having died, his widow carried on the appeal. (The widow is referred to as 
defendant.) The High Court allowed the defendant’s appeal and dismissed 
the suit. Pending an appeal to Privy Council the defendant was handed over 
possession on furnishing security. Plaintiff's appeal to the Privy Council 
was successful and the judgment of the Subordinate Judge was restored. 
Plaintiff executed the decree and got possession of the estate. Then the 
plaintiff put in a petition for restitution and impleaded ‘the defendant's widow 
and legal representative and also the sureties who had executed the security 
bonds in the High Court and claimed (1) the restoration of the amounts 
drawn as allowances by the widow, (2) restoration of the amounts wrongly 
appropriated by the defendants while in possession, (3) return of records and 
accounts from the receiver to the plaintiff, and (4) that the sureties might 
be ordered to pay the plaintiff the sums covered by their security bonds. 
Prayers 1 and-3 were not pressed and it was conceded that in proceedings 
under S. 144 po order for restitution can be made against sureties. i 

As to the restoration of amounts drawn and the mesne profits. 

Held, Burn, J., differing from Stodart, J., (+) that the proper remedy 
lay in a suit for accounts and not in an application by way of restitution on 
the ground that delivery of possession was only an indirect consequence 
of the High Court reversing the decree for possession in favour of the 
plaintiff; (H) that even if S. 144 applied the most that could be claimed was 
restoration on the basis of the continuance of the position immediately 
before the passing of the wrong decree and (ts) that refusal of future 
mesne profits -by the trial Court restored by the Privy Council barred 
the claim for profits of the estate. r 

Held Wadsworth, J., agreeing with Stodart, J, (4) that S. 144, Civil 
Procedure Code was in terms applicable and the case is covered by the deci- 
sion in Bisheshwar Pratap Narayan Sahi v. Chandreshwar Prasad Narayan 
Singh, (1928) LL.R.7 Pat. 319, and that the plaintiff is entitled to claim 
restitution of any profits realised by the legal representatives which can be 
called properly consequential upon the wrong.decree.unless the defendant’s 
legal representative is entitled to resist the claim either by showing that she 
hes a superior claim to those profits or by showing that the plaintiffs claim 
is barred by reason of the failure to establish his right to future profits in 


i the trial Court; 


(i) that the parties are to be put in the position which they would have 
occupied had it not been that a wrong decree had been passed. The correct 
procedure is to award the successful party restitution in the shape of any 
profits wrongly received: under the erroneous decree or as a direct consequence 
thereof and : . 

(ii) that the profits accrued to the-defendant’s legal representative as a 
result df the erroneous decree are not profits which could be claimed in the 
original suit. So there is no bar to the plaintiffs claim by reason of his 
failure to get a decree for future mesne profits before the trial Cowrt. 
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Appeal against the-order -of the Court of-the»Subordinatfe 
Judge of-Berhampore dated 24th February, 1936,- and. ee in 
ee 292 of 1933 in O. S. No. 10 of 1922. » i l 


' This. appeal coming on for hearing before ‘Burn and 
Stodart, JJ., the Court (Burn and Stodart, JJ. J delivered the 
following judgments. 


B. Jagannadha Das for Appellant. 


B. V. Ramanarasu íor Respondent.- 

Burn J.—This is an appeal from an order passed by the learned 
Subordinate Judge of Berhampore in an application for restitution 
under S. 144, Civil Procedure Code. The applicant before the 
learned Subordinate Judge was the plaintiff in O. S. No: 46 of 1920 
in the Court of the Subordinate Judge of Ganjam, Berhampore. He 
sued to recoyer the estate of Chinnakimedi alleging that he was the 
son of the last holder of the estate, Brojo Kishoro Deo. The defeén- 
dant Kunja Bihari Deo. was the grandson of the plaintiff's rand- 
father’s younger brother. The suit was subsequently ‘transferred to 
the Additional Subordinate Judge of Ganjam and tried as O. S. Na. 
to of 1922. On the goth of December, 1922, the suit was decreed in 
roar or ihe plaani iao at as poesin o he estate and certain 
movable properties was concerned. But the plaintiff’s claim for 
mesne profits both before and after suit till date of delivery was dis- 
allowed, the learned Subordinate Judge stating in his judgment that 

“No iarucs were framed in the matter of past and future profits and the quey 
tion relating to the profits must therefore be deemed to have been given up.” 
Both the plaintiff and the defendant appealed to the High Court, 
the defendant from the Subordinate Judge’s decree awarding pos- 
session to the plaintiff, and the plaintiff from the Subordinate Judge’s 
decree refusing him mesne profits. These appeals were numbered 
25 and 26r of 1923. Pending disposal of the appeals, a receiver was 
appointed in 1923. He took possession on some ‘date in 1923, (the 
date does not appear from the papérs printed on behalf of either 
party in this appeal and it is not important for the purposes of this 
appeal). The judgment of the High Court was pronounced on. the 
goth of March 1928 allowing the defendant’s appeal No. 25 of T Sg 
and dismissing the plaintiff's suit with costs in both Courts. Conse 
quently, the plaintiff’s Appeal No. 261 of 1923 for. mesne profits 1 was 
dismissed with costs. ‘he plaintiff applied for leave’ to ap’ to the 
Privy Council against bdth these decrees, and- ‘pending disposal’ of 
his appeal, he prayed that the receiver who had’ béeii appointed in 
1923 might be continued unti] the appeal to the Privy Council | ho ould 
be disposed of. - The main ground upon which that application Wis 
based was that the respondent’ was a woman incapable of managing 
the estate, that. she was in the hands of one’Raghunatha Padhi, and 
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that if she was put in possession, she would alienate and wrongfully 
dispose of the income. It is to be noticed here that during the 
pendency of the appeals in the High Court, the defendant Kunja 
Bihari Deo died in December 1925, and his widowshad been brought 
on record as his legal representative. The High Court in its order 
of the 17th of August 1928 held that the plaintiff would be amply 
protected if the respondent was prevented by an injunction from 
alienating any of the properties of the estate without the consent or 
sanction of the Subordinate Judge of Berhampore, and if she were 
also required to give security to the extent of Rs. 60,000/- for any loss 
that she might cause to the estate and might be accountable for if 
eventually the petitioner should succeed in his appeals to the Privy 
Council. This amount of security was subsequently reduced to 
Rs. 41,000/-. Security for that amount was furnished by April 1929, 
and in that month the receiver handed over possession of the estate 
with the small balance of cash then in his hands, and with all ‘the 
records pertaining to the estate to the Respondent. 

The appellant was successful in his appeal from the decree of 
the High Court in A. S. No. 25 of 1929. The judgment of the Privy 
Council was pronounced on the ist of November, 1932, and is reported 
at page 1 of Volume 64, Madras Law Journal.! The Judgment of the 
Privy Council shows that the decree of the High Court dated the goth 
of March 1928 was set aside, and the decree of the Subordinate Judge 
dated the goth December 1922 restored. The respondent, i.¢., the 
defendant, was ordered to pay costs of the appellant both in the 
High Court and before the Privy Council. The actual order in 
Council has not been printed in these proceedings by either party. 
It would appear that the plaintiff did not pursue his appeal to the 
Privy Council from the decree of the High Court in A. S. No. 261 of 
1923 in which his claim for mesne profits was disallowed. 

The plaintiff executed the decree of the Sub-Court, restored by 
the order in Council, and got possession of the estate in -execution 
proceedings on the 10th of March 1933. 

On the roth of August 1933, the plaintiff put in his application 
for restitution quoting Ss. 144, 145 and 151 of the Code of Civil Pro- 
cedure. He named as respondents in his application not only Kunja 
Bihari Deo’s widow and legal representative, but also one Raghunatha 
Padhi Mahasayo alleged to be her agent, and g other persons, sureties 
who had executed the security bonds in pursuance of the orders of 
the High Court in 1929. ‘The plaintiff claimed that the 1st counter- 
petitioner, (whom it will be convenient to call the defendant), should 
be ordered to restore one lakh of rupees or such sum as the Court 
might’ find. due from her on account of the moneys drawn by her as 
allowances from the .estate funds between 1922° and 1489. Fh a 
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second prayer was that both the defendant and her-agent-the second 
counter-petitioner should be ordered to restore the sum of Rg. 1,50;000 
representing the amount wrongly appropriated by, them during. the 
period commencifig with the 2nd' of April 1929 and ending -with, the 
1gth of December 1932. A further prayer was that all the. records 
and accounts taken from ‚the receiver might be directed to,.be deli- 
vered to the plaintiff, and a fourth prayer was that -the sureties, 
counter-p¢titioners 2 to.11 might be ordered to pay the plaintiff the 
sums covered by their. security bonds. In this appeal, we > arẹ pot 
concerned with the 1st and the grd prayers, since -they were not 
pressed on behalf of the plaintiff before the learned Subordinate 
Judge, and learned counsel for the plaintiff has, not attempted | to 
press them before us. With regard to the 4th prayer, it is quite clear 
that in proceedings under S. 144, no, order for restitution can, be 
made against, surcties—Vide Raj Raghubar Singh, v. Fai Indra Bahadyy 
Singh! There is of course no objection to the sureties bemg made 
parties in such proceedings, as they are vitally interested i in the amount 
that may be found due by way of restitution. In the present appeal, 
as my learned brother has said, we have been invited to say whether 
the security bonds can be enforced against the sureties, in respect of 
mesne profits. In my opinion, this question, does. not arise, and 
although learned counsel for the sureties had. addressed us on ‘this 
point, I, with respect, decline to deal with it. If the defendant is found 
Liable to pay anything to the plaintiff by way of restitution, it will be 
for the plaintiff to enforce that order against, the sureties by Pre, 
ceedings under S. 145 of the Code of Civil Procedure, and the liability 
of the sureties can only be determined in such proceedings. , es 


In my view therefore, we are only concerned in this appeal with 
the second of the prayers put forward by the plaintiff. Now: with 
regard to this, the grounds of the plaintiff’s claim were somewhat 
obscurely stated in the affidavit sworn to by the plaintiff’s agent. 
He alleged that during the time when the estate was in the hands of 
the receiver, the defendant had drawn several amounts out of the 
estate funds from the receiver under the orders ‘of the High Court, 
‘as allowances for maintenance and other purposes. He said that 
these sums amounted to about one lakh of, rupecs.. He; also alleged 
Taree second counter-petitioner (defendant’s agent), had collected 

‘during the period,” (but what period is not indicated), pot less than 
5 lakhs of rupees, and that there ought to have been, a net.surplus 
of at least 1% lakhs. of rupees, after. meeting all reasonable charges 
such -as establishment etc. The second. counter-petitioner, he said, 
had drawn Rs. 12,000/- RE seins aa at 
the estate in addition. to his monthly salary of Rs, 500/-. He alleged 
gh eee eee oar eee Ss Ne aa) E 
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also fhat the sureties had drawn from the estate a substantial portion 
of the amounts for which they had given security. His claim there- 
fore was that he was entitled by way of restitution to the amount of 
at least 2!lakhs of rupees, out of which more than {4 lakhs was to be 
made good by the ‘second counter-petitioner jointly with the first 
counter-petitioner. The learned Subordinate Judge overruled the 
objection made on behalf of the defendant and the other respondents, 
that no restitution could ‘be awarded under S. 144 of the Code of 
Civil Procedure in this- case. He held that S. 144 would authorise 
him to direct the defendant to restore the surplus profits of the estate 
for the period from the 2nd of April 1929 to the 13th of December 
1932. But he considered that in so far as the defendant was con- 
cerned, she had not drawn from the funds of the estate for herself 
more than she was authorised to draw by orders of this High Court. 
But the learned Subordinate Judge held that the payment of Rs. 
12,000/- made by the defendant to the second counter-petitioner, her 
agent, as compensation for the loss of his practice at the bar during the 
period of his service under her, was not justifiable. He held therefore 
that the defendant and the second counter-petitioner were liable to 
make good that amount to the plaintiff. The rest of the plaintiff’s 
claim, the learned Subordinate Judge dismissed. The plaintiff has 
preferred this appeal from the order dismissing his claim. The 
defendant and the second counter-petitioner have appealed from the 
order directing them to restore Rs. 12,000/-, but we are not con- 
cerned with that appeal, since it was preferred after the District of 
Ganjam was transferred to the Province of Orissa and it is now 
pending we understand, before the High Court of Patna. 


Before us, learned counsel for the appellant has argued two 
items together amounting to about Rs. 1,30,000/-. The first item is 
Rs. 65,577-I-5 appropriated by the defendant out of the profits of 
the estate after she received possession of it from the receiver. The 
defendant’s claim to this was based upon an order of the High Court 
passed by Mr. Justice Krishnan on 11th of April, 1923 by which the 
receiver was directed to pay Rs. 1,500 per mensem each to the plaintiff 
and ‘the defendant. There were subsequent changes in the orders 
passed by this Court but they do not seem to be material. At the 
‘time in April, 1929 when the defendant took possession from the 
reccivet, this allowance was in arrears to the extent of Rs. 65,577-1-5, 
and the defendant’s claim is that she was entitled to pay herself this 
sum out of the profits of the estate as they accrued during the period 
she was in possession. The other item is Rs. 64,500/-, thé amount 
taken by the defendant out of the profits of the estate during the period 
between the 1st of April, 1929 and the beginning of November, 1982, 
at the rate of Rs. 1,300 per mengem. The learned Subordinate 
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Judge Ras'held that the defendant’s action in paying herself Rs. 
64,500 on ‘account of arrears cannot: be' said to be wrongful, and 
that-she was justified in paying herself at the rate of Rs. 1,500 per 
mensem during the period this estate was in her possession. The 
contention of the learned counsel for the plaintiff is that the learned 
Subordinate Judge is wrong on both these points. 


In my opinion, the learned Subordinate Judge was partly right 
and partly wrong. He was wrong, I consider, in holding that S. 144 
of the Code of Civil Procedure had any application to this case, but 
he was right, I think, in holding that even if it had, the plaintiff 
could not recover any portion of either of the two sums now in dispute. 
The plaintiff, I think, entirely misconceived his remedy. After the 
judgment of the Privy Council declaring him to be ‘entitled to pos- 
session of the estate, he had, in my view, cause of action for a suit for 
mesne profits for any period within the bar of limitation. But he 
had no ground for applying for mesne profits i in the guise of restitution. 
The doctrine of restitution under S. 144 is simple. I may quote from 
Sir Dinshaw Mulla’s commentary on S. 144 (considering the 
matter from the point of view of the party to whom restitution is due}: 
©The word ‘restitution’ in this section means restoring to a party, on the 
variation or reversal of a decree, what has been lost to him in execution cf the decree 
or directly in consequence of that decree. The section does not apply unless the 
property was lost in execution of the decree or directly in consequence of that decree.” 
and again, (looking at the matter from the point of view of the party 
who has to make restitution) | 
“The doctrine of restitution contemplates the case where property has been 
received by a decree-holder in execution of a decree, and the decree or part 
thereof is subecquently varied or reversed on appeal by the judgment-debtor.” 
In.the present case, the decree, the reversal of which has given rise 
to the plaintiff’s claim, is the decree passed by the High Court in 
A. S. No. 25 of 1923. As I have already said, neither party has filed 
the decree before us, but from the judgment, it would seem that it 
was merely a decree dismissing the plaintiff’s suit with costs in both 
the Courts. If so, there, is nothing in the decree affecting the ques- 
tion of. posession of the estate. It cannot be said that the decree of 
the High Court directed that possession of the estate should be taken 
from the pliantiff and given to the defendant. The plaintiff never 
had possession of the estate until he got it in execution of the Order 
in Council in 1933. - The reversal of the High Court’s decree by. the 
-judgment of the Privy Council therefore has nothing, in my opinion, 
to do with the question of possession of this estate and nothing to do 
consequently with mesne profits: The Privy Council’s judgment, as 
I have already said, was that the decree of the Subordinate Judge 
should þe restored, the decree of the High Court being set aside. 
It seems to ne ‘that léarned counsel for the defendant is on firm 
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ground when he says that in so far as the High Court’s decree is 
concerned all the restitution that could be made to the plaintiff upon 
its reversal was effected by the Order in Council. Before the High 
Court’s decree was passed, the position was that the plaintiff had in his 
favour a decree of the Subordinate Judge that he should be put in 
possession. That decree was set aside by the High Court, and the 
position then was that the plaintiff had no decree in his favour. When 
the High Court’s decree was set aside by the Privy Council and the 
Subordinate Judge’s decree restored, the plaintiff thereby came back 
to the position in which he had been before the High Court’s decree 
was passed. The contention of learned counsel for the plaintiff is 
that when the estate was put in possession of a receiver in 1923, the 
Court was taking possession of this estate for the benefit of the true 
owner, and that therefore the possession of the receiver must be 
deemed to have been the possession of the true owner. The true 
owner has now been declared by the Privy Council to be the plaintiff. 
Therefore, when the receiver was in possession, he was in possession 
on behalf of the plaintiff ; this is equivalent to saying that plaintiff 
was in possession and when the defendant took possession in 1929, 
she was dispossessing the plaintiff. Learned Counsel for the plaintiff 
relies upon the case reported in Bisheshwar Pratap Narain Sakhi v. 
Chandreshwar Prasad Narain Singh’. ‘There the learned Chief justice 
has said, 

“ Where disputes arise between claimants as to pomession of immovable pro- 
perty and the property is placed in the hands of a receiver by the Court before the 
determination of the question of title, the Court takes possession through its receiver 
on behalf of the party who may ultimately establish his title and from the moment 
the title is determined the possession must be deemed to have been the posession 
of the lawful owner whose title has been established.” 

’ The learned Judge goes on to refer to the judgment of Mr. Justice 
Mukerjee in Dunjendra v. JFoges*, In considering that case, it is, I 
think, necessary to bear in mind that that was a case in which a 
dispute under S 145 of the Code-of Criminal Procedure arose with 
regard to possession of certain properties. The Magistrate held that 
nobody was in actual possession and attached the properties under 
S. 146, Criminal Procedure Code and a receiver was then appointed 
by the Criminal Court pending decision of dispute between the 
parties. In the trial Court, the plaintiffs got a decree for possession 
in their favour and in execution of ths decree were put in possession. When 
that detree, passed by a Sub-Judge, was reversed by the High Court, 
it was held that the defendants could apply for possession by way of 
restitution under S. 144. I can see no difficulty in applying the 
principle of restitution in that case, but I do not see that it has any 
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bearing on the facts of this case. The important point about that 
case is that the plaintiffs in the suit got a decree for possession, which they 
executed, and which was afterwards reversed on appeal. It is therefore 
fully in accord w&h what I conceive to be the doctrine of restitution, 
that on the reversal of the decree in their favour, they should be 
compelled under S. 144 to give up what they had got in execution of 
that decree. Nothing of that kind is to be found in the case with 
which we are now dealing as I have already said. The defendant in 
this case did not get from the High Court a decree for possession. 
What she got from the High Court was'a decree setting aside the 
Subordinate Judges’ decree for possession in favour of the plaintiff. 
As soon as the Subordinate Judge’s decree was set aside, it followed 
that the receiver who had been appointed during the pendency of 
the appeal, could no longer be left in charge of the property. The 
High Court had decided that the defendant was the proper owner, 
and consequently the receiver’s appointment had to come to an end. 
When it came to an end, .the only person to whom he could be directed 
to hand over possession was the person declared by the High Court 
to be the rightful owner, namely, the defendant. It is quite im- 
possible, in my opinion, to say that delivery of possession was made to 
the defendant in pursuance of, or in execution of, or directly in conse- 
quence of the decree of the High Court. It is quite impossible, 
I think, to argue that the decree of the High Court was in any manner 
fulfilled or carried out or obeyed by the delivery of the property to 
the defendant. The only executable part of the High Court’s decree, 
as I imagine, must have been a direction that the plaintiff must pay 
the defendant’s costs. The portion of the decree which said that the 
Subordinate Judge's decree was set aside was not a provision which 
could be put in execution at all. It is therefore not, in my opinion, 
possible to say that the defendant got possession from the receiver in 
pursuance of or in execution of or directly in consequence of the 
High Court’s decree. Delivery of possession by the Receiver to the 
defendant was a consequence of the High Court’s decree, no doubt, 
but it was an indirect consequence and not a direct consequence. 
I have not been able to find—and learned counsel for the appellant 
has not cited-——any case in which restitution in the shape of possession 
or mesne profits has been ordered where the decree reversed had not 


given possession. 
For these reasons, I think the olaintiff sey eee) his 


remedy, that his remedy lay in a suit for accounts and mesne one 
and not in an application by way of restitution. 


Further, i Lani engl tigen tails ln. Puen 
think that the learned Subordinate: Judge-was right in holding that 
the plaintiff could not recover fromthe -defendant any portion of the 
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Rs. 1,30,000/-, which has been the subject of argument before ug. — 


Supposing that S. 144. can be applied, then: the duty, of the Court 
as set out in 8.144 18 to ; 

Bese T E E annette ane oe oa 
in the position which they would have occupied but for such decree or such pert 
thereof as has been varied or reversed.” 

Now, that, in my opinion, means that the plaintiff is entitled: to, ask 
the Court.to put him and the defendant back into the positions which 
they occupied immediately before the High Court’s decree was passed. 
That position was a position in which the receiver, was in possession 
and ynder: orders of the High Court was. making payments. of Rs: 
1,500/- per mensem both to the plaintiff and to the defendant so far 

as the funds available allowed. What would have been the position, 
but for the decree of the High Court ? It seems clear to me that but 
for the decree of the High Court, the position would have continued 
to be the same. The High Courts decree wag. passed, as I. have 
already said, on goth of March 1928.. If the High Courts decree 
had-not been passed on the goth March, 1928, the appeal would 
still have been pending, and it would have continued to be pending 
until the High, Court ‘passed some decree or. other. The plaintiff's 
claim, in my opiņion, amounts to this.: that he, is entitled tọ be 
restored ” to, the, position which- he would have occupied if the 

High Court's decres passed on the goth March, 1928 had been, in his favour. 
Now no doubt, if the High Court on the goth March, 1928 had dis- 
missed, the defendant's appeal and, confirmed the Subordinate Judge’ s 
decree, the receiver would then have been directed to deliver possession 
to the plaintiff, : and the plaintiff would. thereafter have enjoyed the 
profits ofthe estate. But,it seems to me there is a great difference 
between the claim to be put in the position which the plaintiff would 
have occupied if the High Court’s decree had been i in his favour, and 
the claim to be put in, the same position that. he would have occupied 
if the High Court’s decree had never been pamed. S.. ‘144, Civil , Pro- 
cedure Code aythoriges the latter proceeding but, not the former. 
the High Court’s decree had not been passed and. if the appeal had 


gone on pending, the receiver would have gone on making payments 
both to ‘the plaintiff and the. defendant, and it would have been, quite 


within. his authority to pay out to the defendant, when. the funds of 
the estate allowed, the arrears due to her to the extent of Rs. 65,500/- 
and the periodical payments of Rs. 1500) Per mensem dig the 
whole period of :his-réceivership. ves : ; Py 
ut: E therefore consider: that the learned Subordinate ‘Judge i ig right 
in holding that ioe ean ener aE by way causal any 
portion of the sum of Rs. 1,0,009/-,, a ar 

sd; Wepeard:a Jong argument cathe aE wEether the defend, 


ant ja entitled to, maintedgnce, out.of the estate, Learned counsel for 


es et. - 
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the appellant contends—and I think rightly—that .this, question was 
not properly raised in the pleadings before the learned Subordinate 
Judge. It is aneinteresting question, but it is one on which any 
remarks that we can make must be obiter, and I therefore respectfully 
excuse myself from making any pronouncement on.the question 
whether defendant is or is not entitled to maintenance out of this 
estate. That question, in my yiew, can only be properly tried in 
other proceedings. l l a eee: 

The plaintiff could have recovered from the defendant by way 
ef restitution the amount of the costs awarded to hċr by the, High 
Court's decree in A. S. No. 25 of.1999, if she had, executed against 
him the High Court’s decree for costs, but there was no, allegation on 
this point in the affidavit.of the plaintiff’s agent, and as-I have | 
noticed, the decree of the High Court has not been produced before 
us. No/argument was addremed to us on this subject by learned 
Counsel for the appellant. [rrr 

I agree with my learned brother that the allowances ordered 
to be paid to the defendant during. the pendency of the appeal cannot 
be considered as giving the defendant an absolute right to those 
sums irrespective of the result of the litigation. They were explicitly 
orders of a temporary nature, and the sums drawn by the defendant 
would in my opinion be sums for which the defendant would be 
accountable in the event of the plaintiff's succes in his appeal to the 

In my view the appeal should be dismissed with costs. 

Stodart, J.—This appeal arises on an application, made under 
S. 144.0f the Civil Procedure Code to the Subordinate Judge, 
Ganjam by the plaintiff in O. S. No. 10 of 1922 on the file of the 
Additional Subordinate Judge, Ganjam. 

Plaintiff filed that suit in 1920 in the Subordinate Judge’s Court 
for the possession of the Zemandari of Chinnakimmedi against the 
then Zemindar Kunji Bihari Deo. In December 1922 the learned 
Subordinate Judge decreed the suit in plaintiff’s favour. Kunji 
Bihari filed an appeal in this Court and obtained stay of execution. 
But he was not allowed to remain in possession. , A, Receiver appointed 
by the Court was placed in the possession of the Estate by an- order 
made by Mr. Justice Krishnan (as he then was) .on the rith April 
1923. en g . C aaea S F 
Kunji Behari Deo died in December 1925 before his appeal came 
on for hearing, and his widow the present defendant was brought on 
the record as his representative in interest and she continued the 
appeal. The appeal was decided on goth March 1928 in.the defen- 
dant’s favour., Plaintiff filed a further appeal to the. Judicial Com- 
mittee of the Privy Council and applied for stay of execution in this 
8 
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© Mate : ‘ 
Court. Stay was refused, but defendant was directed to furnish 
security for Rs. 60,000/- (afterwards reduced to Rs. 41,000/- ) before 
taking possession of the Estate. - © a a a o si 

She was not able to find the required sėcurity’ till the’ 2nd April 
192g, when the Estate was delivered to her by the Receiver. 

"' "Plaintiff's appeal in the Privy Council was decided on the rst 
November 1932. The appellate decree of this Court was reversed 
and thé decree of the Subordinate Judge was restored. Plaintiff was 
given possession of the Estate on roth March 1938. = 
"In the application now under appeal plaintiff prayed that the 
défendant be made to restore to him the profits of the Estate which 
she had received’ from and April 1929, when the Receiver handed 
over possession to her up to 13th December 1932. He also prayed 
for the restitution of certain sums which the defendant, and before her, 
her husband, had been paid, during the time when the Receiver was 
in charge and which were made payable to the defendant by the 
aforesaid order of this Court. Plaintiff did not press his claim under 
the latter head however : so that the only amount with which we are 
now concerned is the amount of the profits enjoyed by the defendant 
during the time she was actually ‘in possession of the Estate under the 
appellate decree ‘of this Court, namely from 2nd April 1929 to 13th 
December 1992, on which latter date she was appointed Receiver 
under ‘the Court ‘pending delivery to the plaintiff. : 

The other‘respondents to this Appeal are the persons who in 
1929 furnished security on behalf of the defendant. It is conceded 
now by the plaintiff that sureties cannot be made liable under S. 144. 
It is only when the principal is adjudged liable to pay an ascertained 
sum that proceedings can be taken against the sureties under S. 145. 

One of the sureties, the 2nd respondent, has in the order now 
under appeal been declared liable on his bond for Rs. 12,000/--and 
directed to pay that amount to the plaintiff. But that order is not 
before us in this appeal since the 2nd respondent has appealed against 
it in the High Court of Judicature at Patna to which Court juris- 
diction over the subject matter’ of the suit was transferred on. the 
ist April 1936. 

The sureties all of whom have been impleaded in this appeal 
have invited us to determine once for all whether their bonds make 
them Jiable for’ the profits of the estate enjoyed by the defendant 
while she was in possession of it. Agreeing with my learned brother 
I do ‘not think that question is properly before us. 8 

The amount of the profits is not now in dispute. The defendant 
has filed an abstract statement'which I would like to be read as part 
of this judgsnent showing the aggregates of expendittre under different 
heads during her tenure of the estate. The balance is Rs. 1,30,476/-; 
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This includes a sum of Rs. 11,212/- shown by the defendant as expen- 
diture which sum was not actually spent and to which I ‘shall have 
occasion to refer later. Itis now agreed that the sum claimed by the 
plaintiff is Rs. 1,%0,476/- as found in this statement of account. This 
is the actual surplus remaining after all expenditure had been incurred. 
» The learned Subordinate Judge held that under S. 144 the plain- 
O E E ae etry ee eevee eae Prete 
Hence this appeal. 

In the course of the appeal, the defendant has claimed that even 
if she is liable under S. 144 to restore the profits of the estate neverthe- 
less out of those profits she is entitled to retain the major portion on 
two separate and distinct grounds: namely 

(a) As the aggregate of sums directed to be paid to her by 
certain orders of this Court, 

(b) As the amount which she would otherwise be entitled to 
receive as maintenance from the revenues of the Estate as the widow 
of an undivided co-parcener of the Zemindar. 


The amount claimed by the defendant is very nearly Rs. 1,380,476 
on either computation. 
Thus there are three ones for our decision in this appeal 
namely | 
I. ji the lower Court wrong in holding that the groat enjoyed 
by the defendant are not in the circumstances of this case liable to be 
restored to the plaintiff under S. 144; ; 
II. Even if they are, is the defendant snudd to retain the 
major portion of them under the orders passed by this Court ; 
III. Or as maintenance. 


In order to understand the finding of the learned Subordinate 
Judge it is necessary to explain what the orders of this Court were. 
The first is the order passed by Mr. Justice Krishnan (as he then was) 
on 11th April 1923 when he placed the Estate in the custody of a 
Receiver. That order has not been printed and we have to gather 
its import from references made to it in subsequent orders of this 
Court. The matter then before Mr. Justice Krishnan was the 
motion of the defendant for stay of delivery of possession to the plaintiff 
pending defendant’s appeal in this Court. It is sufficient for the 
present purpose to state that Mr. Justice Krishnan directed that the 
Estate be put in the hands of a Receiver—which was forthwith done 
—and that out of the surplus revenues of the Estate the Receiver 
should pay to each party for their maintenance pnd for the expenses 
of the litigation a sum of Rs. 1,500/- a month. Subsequently, at 
some date in 19248 on the Receiver reporting that the surplus revenues 
of the Estate were not sufficient to enable him to pay those allowances, 


— 
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Mr. Justice Krishnan drai that whatever surplus thet was after 
meeting the necessary expenditure, should be divided equally between 
the parties. This second order is not now before: us either. : 

© Now in: April 1929: when the Receiver handed: over--the estate 
to' the defendant there were very substantial arrears ofthis allowance 
due to both parties. I shall have occasion later to refer to the 
arrears due to the plaintiff and how they were dealt with. : The 
arrears due to the defendant were about Rs. 65,000/-. .The Receiver 
had Jess than Rs..,11,000/- in his hands and of this he paid 
Rs. 10,000/-.to, the plaintiff a few. days before handing over the 
estate to the defendant. Learned Counsel are agreed that that 
was, the state of affairs in April 1929. 


The finding of the learned Subordinate Judge is to the:following 
effect. In proceedings in restitution under S. 144,.what the Court 
has to do is to put the parties in the position they occupied at the 
time of the decree which has been reversed, in the present case, at 
the time of the appellate decree of this Court. At that time a Receiver 
was in possession of the Estate. The position of the parties if the 
Receiver is regarded as being in possession, and if there had been no 


` appellate decree of this ‘Court, was, that he owed: the defendant 


Rs. 65,000/- as arrears of allowance and that he had to go on paying 
her further allowance up to the date of the Privy Council decree. 
These sums, both the arrears and the current allowance would-have 
to be paid to defendant out of the revenues of: the Estate realised 
by the Receiver after the date of the appellate decree and up to the 
date of the Prvty Council decree. And it so happens that the aggre- 
gate of the sums which would have been payable to the defendant on 
this hypothesis is very nearly equal to Rs. 1,30,476 the amount of the 
surplus profits which defendant actually enjoyed. To’ take this 
money away from her would be to change her position for the worse, 
a thing which in the opinion of the learned Subordinate Judge c cannot 
be done under S. 144. 


In my opinion the learned Subordinate Judge’s finding cannot 
be supported on the grounds stated by him. Ser eee eae 
S. 144-18 pg 

PE PEIE A iba vata A VA EELA A A EE E 
Instance shall on the application of any party entitled to any benefit by way of 
restitution or otherwise, cause such restitution to be made as will so far as tnay be, 
place the parties in the position which they would have occupied but for such decree 
or such part thereof as has been varied or reversed, and for this purpose/the Court 
may make any orders, igcluding orders for the refund of costs and for the payment 
Ole kiciaewees and mem E E eee 
or reversal...” 

The position of the parties according, to the fa Subordinate 
Judge but for the appellate decree of this Gourt would be that a 
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Receiver would be in possession of the Estate and would continue in 
possession. But clearly if the appellate decree had act béen passed 
on the date it was passed, the Receivet could in no imaginable 
circumstances have been continued in possession: If that decree 
bad not been passed there was nothing whatever to prevent the 
plaintiff entering on the Estate. It would have been the plaintiff 
therefore who would have enjoyed the surplus profits of the estate 
from the daté of the appellate decree and he was under no liability— 
so far as the subject matter of the suit was concerned—to pay defendant 
anything whether by way of arrears of allowances or as current 
allowances. ‘The fact remains that during her tenure of the estate 
the defendant received and enjoyed the profits which but for the 
appellate decree of this Court the plaintiff would have enjoyed. - 


A digression must be made here to correct a mistake made by 
the learned Subordinate Judge which may have influenced his mind 
in arriving at the above conclusion. Interpreting a certain order 
dated 20-11-1928 made by this Court (exhibit VI) after the appellate 
decree was passed but before the Estate was handed over to the 
defendant, he construed it as containing a,direction by this Court, 
to the Receiver to pay to the defendant the arrears of allowance due 
to her under Mr. Justice Krishnan’s order of April 1923 and which 
according to the learned Subordinate Judge amounted to Rs. 65,577. 
But Exhibit VI has nothing to do with the arrears of allowance due 
to the defendant or the payment of those arrears. On the contrary, 
it relates to the arrears due to the plaintiff. It was passed on C. M. P. 
No. 4146 presented by the plaintiff and C. M. P. No. 4834 presented 
by the defendant. Plaintiff prayed amongst other things that the 
Receiver be directed to pay him the arrears of allowance computed 
at Rs. 1,500/- a month as, ordered by Mr. Justice Krishnan in 1923 
instead of at Rs. 1,000/- which was the rate adopted in a previous 

order of this Court dated 17th August 1928. Defendant prayed that 
on the contrary arrears due to the plaintiff should be computed at 
Rs. 500/- a month only. The order of this Court was that there 
were no grounds to vary the original order of 1923, awarding an 
allowance to the plaintiff at the rate of Rs. 1,500/- a month. No 
question arose then or could arise on those petitions, of the arrears 


L 


payable to the defendant, who by that time had become entitled to , 


be in possession of the estate and so entitled to the revenues out of 
which such arrears could be paid. 


I now come to the grounds on which the learned Sub&rdinate 
Judge’s finding is sought to be supported by learned counsel for the 
defendant. His first argument is that if the plaintiff is put back in 
the position he would have occupied but for the decree which has 
been reversed; he would be merely in the position of a successful 


Stodart, J. 
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Zamindar. plaintiff who has still to execute his decree. His second argument is 


f Sanno- 
kened that under S. 144 a party cannot be put in possession of that of which 
EAR he was never dispossessed. These arguments are both based on the 


Patta ' fact that plaintiff was not actually in possession on.the date of the 
Mahadevi ; appellate decree but a Receiver was in possession. But in my opinion, 
Stodart, J. and in this my learned brother differs from me, a complete answer 

to these arguments is furnished by the principle that the possession 
of a Receiver pendsnis lits must be deemed to be the possession of the 
party who is ultimately declared successful. Here the plaintiff had 
succeeded in the Court of First Instance. He was then declared to 
be entitled to immediate possession of the estate. He applied. to the 
Court to be put into possession. That application was stayed. 
Nevertheless the defendant was not allowed to remain in possession. 
A Receiver was appointed and put in charge of the estate. But the 
estate is a profit yielding concern and the Receiver had strictly to 
account for the profits. On whose behalf did he hold these profits? 
The answer must be, in my opinion, on behalf of the party ultimately 
declared successful. And if he had to account for the profits to that per- 
son he should be deemed to have held the estate on behalf of that per- 
son. Virtually therefore when the defendant took over the estate from 
the Receiver she dispossessed the plaintiff. And if the appellate decree 
had not been passed then at the date of that decree the order of the 
Court dated 11-4-1923 staying plaintiffs application for delivery of 
possession would have become automatically discharged and the 
Receiver would forthwith have put the plaintiff into possession. In 
my view, the effect of the decree which has been reversed was to dis- 
possess the plaintiff. On the reversal of that decree plaintiff is 
entitled under S. 144 to restitution of the estate and of the profits 
which accrued during the time he was out of possession. 
The rule that the possession by a Receiver must be deemed to be 
the possession of the person who is ultimately declared entitled, is 
illustrated by the procedure adopted in suits for immovable property 
which at the time of filing the suit is in the- custody of a Receiver— 
for example a Receiver put in possession by a Magistrate under 
S. 146 of the Criminal Procedure Code. In such a case it is sufficient 


for the plaintiff to sue for a declaration of his title. ‘He need not 
. pray for delivery of possession and what is more important he need 
not pay the very much greater stamp duty leviable on a suit for 


possession. If he succeeds the Receiver delivers the estate to him. 
That the same is the case when the estate is in the custody of a Receiver 
appointed by the Court is explained in the case of Btisheshwar Pratap 
Narayan Sahi v. Chandreshwar Prasad Narayan Singh’. That case arose 
on an application for restitutioh under S. 144 of the Civil Procedure 
Code And is, I think, very much in point here. The property there in 


1. (1928) I.L.R. 7 Pat. 319. ° 
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question was called the Sarsund Estate. ‘It consisted of four separate 
items. The last undisputed owner died in 1908.and. on his death 
there was a scramble for possession. The Magistrate apprehending 
a breach of the peace over items 2 and g and not being able to decide 
who was in possession attached these two items and put a Receiver 
in charge of them. In 1911 one of the claimants Asharfi Singh who 
had possession of item 4 sued the other claimants for possession of 
items 1 and 2 and the Court in 1915 put item 1 also in custody of a 
Receiver. Asharfi’s suit was dismissed in 1919. But the Recciver 
remained in possession until the 13th December 1920. He'-was 
- discharged on that day but re-appointed on the following day in a 
suit which had been filed by another set of claimants numbered as 
112 of 1920. ‘Thus, up to the date of the filing of O. S. No. 112 of 
aa ita ce eee 2 and 9 
and they were in the possession of Receivers and remained in such 
possession till the suit was decided. The defendants in O. S.. No. 
112 of 1920 were Asharfi Singh and a certain rival claimant Chandresh- 
war who had agreed to*adjust their claims inter se, one giving up his 
claim to items 1 „and 2, the other giving up. his claim to items 
g and 4. The position at -the time that suit was filed was that 
items 1, 2 and 3 were in the possession of Receivers and item 4 
was in the possession of .Asharfi. The plaintiffs, being a third set 
of claimants, succeeded in the suit and were given a decree for 
posession and on the 27th February 1923 possession of items 1, 2 and 
3 was taken on their behalf by the Court of Wards, to whom the 
Receiver handed over items 1, 2 and 3. Asharfi: and Chandreshwar 
the unsuccessful defendants filed appeals to the High Court which 
reversed the decree of the Court of First Instance and declared the 
title of Asharfi and Chandreshwar in priority to the plaintiffs. The 
High Court did not however make any decree for delivery of possession 
to the defendants. At the time of the High Court decree the defen- 
dants were, in respect of items 1, 2 and 3 persons who had never had 
actual possession but who had been declared-to be entitled : a position 
similar to that occu ied by the plaintiff in this case at the time of the 
decree of the Privy cil. 

The defendants Asharfi and Chandreshwar not having a daa 
for delivery of possession applied in the Court of First Instance for 
restitution of the property under S. 144. The Subordinate Judge 
held 

I. That as the trial Court’s decree had been set aside by the 
High Court the applicants were entitled to be restored to the position 
they would have occupied but for such decree. z 


II. That strictly speaking restitution in such a case ‘would 
mean replacing fhe property in the hands of the Receivers. 
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III. But Üs as the possession of the Receivers was the pos- 
session of the Court ‘for the: benefit of the person entitled, the appli- 
cants were entitled to possession by way of restitution. Lio atun 


The ‘plaintiffs then’ ‘appealed to the High Court whose: decision 
is contained inthe case cited. It was urged in the High Court as it is 
urged ‘here that restitution could not be made to a party who was’not 
in 1 “possession before. The Court held (per Dawson’Miller, C.J:)’ 


“ Where disputes arise between claimants as to posesion of immovable pro- 
perty sind the property is placed in the hands of a Receiver by the Court pending 
thé' determination of the question of’title, the Court ‘takes possession through its 
Receiver-on-behglf of the party-who may ultimately establish his title and from the 
moment ‘the title is determined the posession must be deemed to have been the 
possession of the lawful owner whose title has been established. Nor do I think 


it makes any difference whether the property is attached by the Magistrate under 


the provisions of the Codé of Criminal Procedure, or'placed in the pomeation of » 
Rectiver appointed by ‘the Civil Court.” L3 
Pausing herė for a moment I observe, that the position ’of the plaintiff 
in this case at the time the Receiver was ‘appointed was more than 
that of a mere claimant. He was in a better position than Asharfi 
and Chandreshwar were, in the Patna case.” For he was a successful 
claimant with a’ decree for possession already made in his ‘favour. 
Continuing, Dawson Miller C. J. said that in ‘his opinion the 
jaw in the subject had been correctly stated by Mookerjee, J. in two 
cases‘in the Calcutta High Court in 1924 and’ 1919 respectively: 
and he quotes from those two cases certain aia a of Mookerjec, J- 
as follows : > 

a ar R E Aa Tee ees 
his possession is thë possession of the Court, and the possession of the Court by its 
Receiver is the posesion of all parties to the action according to ther titles. The 
property. pames into legal custody as the Receiver is in the position of stake-holder 
and such custody is for the benefit of the true owner. Bropendra Kishore v. Abdul 
Razak", is an authority for the proposition that when property is attached under 
8, 146 of the Criminal’ Procedure'Code it pases into legal custody and during the 
continuance of the attachment such custody is for the benefit of the true owner. 
If the true owner was in: fact in possession when the attachment was effected, his 
possession inthe eye of the law, is not interrupted. If, on, the other hand, the 
wrong doer was in possession at the time the attachment took place, the effect of 
the attachment is to interrupt his possession and from the moment of attachment 
the possession of the rightful owner is revived in the eye of the law...... If darig 
the attachment the seisin or legal posscamon isimthe true owner the attachment 
Gos not aroun te ee eee re ene er discontinuance of his 
possession.” 
If the facts of the present case are interpreted in the light of the rule 
laid down in the foregoing judgment of Mookerjee, J., namely, that 
the effect of the attachment interrupts the possession of the wrongdoer 
and in the eye of the law reyives the possession of the rightful owner 





6 
I. (1915) 22 Cal. L.J. 283. : 
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then the position is as follows : Brojo Kishore father of the plaintiff Zamindar 
was the Zemindar till his death in:1906. Plaintiff should have succeed- “themed 
ed him, but: his title’ remained in abeyance for reasons which need 

not now be stated. Brojo Kishore was succeeded by Purushottama, Susi Tamala 
elder son of his first cousin.and senior ‘representative of the junior Mahadevi. 
fine, and on Purushottama’s death, in 1915 he was succeeded by 
Kunji Bihari Deo the ‘original defendant in this suit. ‘And Kunji 
Bihari Deo was the person in possession in April 1923 when thé 
estate was placed in the possession of the Receiver. As has now been 
settled by the decision of the Judicial Committee the possession of the 
Estate from 1907 to 1923 first-by Purushottama and afterwards by 
Kunji Bihari Deo, was wrongful. The effect of the appointment of 
the receiver therefore was to interrupt ‘that possession ; and at the 
same time, in the eye of the law to revive the poson of Bene 
Kishore’s representative in interest, namely the plaintiff.’ ' 


Again in Biseshwar Pratap Narain Sahi v. Chandreshwwar Prasad 
Narain Singh, a question of limitation was raised by the appellants. 
Their argument was based on the following propositions. The last 
male owner died in rgo8. Chandreshwar had never been in possession 
—which was true—and had never filed’a suit to substantiate his title: 
On the other hand Bisheshwar one of the appellants claimed ‘to have 
entered into possession in 1908 : and adding on to the period of his 
possession the possession of the Receivers appointed in 1908 and 
1915 he had prescribed for title. Dawson Miller, C.J. on EN 
of the case said 

“Tt is clear that they (the appellants) ean eee 
semion over 12 years, for whatever posscasion they may have had in the beginning, 
assuming it can be proved, cam¢ to an end when the Receiver was appointed of the 
properties in Schedules 2 and g in 1908 and of those in Schedule 1 in 1915...... 
And if I am right in holding that the possesion of the Receiver in a case like the 
present is to be deemed the possession of the rightful owner then Chandreshwar has 
mot loat hus aie bysomuiting: to bring a mat Within:13 years othe deh oe 
Kuer” 
and in the same case on this point Mullick J. said 

“ Eyen if Bisheshwar can p:ove that he got possession in 1908, the subsequent 
entry of Mr. Stevens the Receiver appointed in 1908 by the Magistrate and of Mr. 
Moore the Receiver appointed by the Civil Court in 1911 put an end to the illegal 
posscssion of Bisheshwar and restored the possession of the true owner Chandreshwar.” 

Following the authority of this case and, with respect, adopting , 
the reasoning of the learned Judges who decided it I hold that the 
effect of the appellate decree of this Court, by which the Recciver’s 
possession of the estate was determined, was to dispossess the plaintiff ; 
since in the eye of the law the possession of the Receiver was the 
possession of the plaintiff. The contention of learned Counsel for 
the defendant that under S. 144 the plaintiff çan only’ be put back 


Stodart, J. 
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to the position of a successful plaintiff dio has baned a decree but 
has not executed it is not in my opinion sound. Nor is there substance 
in his contention that the plaintiff cannot be put in possession of that 
of which’ he has never been dispossessed. For plaintiff was in the 
eye of the law dispossessed when the Receiver handed over the estate 
to the defendant. Asharfi and Chandreshwar in the Patna case had 
never actually been in possession. . 

That case it will be observed was a stronger case than the present 
case; forthe subject-matter of the application there was the corpus 
of the estate actual possession of which had not been decreed to the 
applicants. Here the subject-matter of the application is the surplus 
profits of the estate which accrued during the time when the -plaintiff 
was out of pomession. If it had been necessary, the plaintiff could 
have recovered the corpus of the estate under S. 144. And the 
Court while making an order for its restoration could have made an 
order for the payment to him of the .profits appropriated by the 
wrongful owner during the latter’s possession of the estate under the 
decree which has been reversed. An order fer the. payment of meme 
profits to the person who would have been in possession but for the ` 
decree which has been reversed is in my opinion in the words of S. 144 

‘an order which is properly consequential on such reversal.” 

I do not think that the cases are in point, which have been 
cited by learned Counsel for the respondent in support of his position 
that under S. 144 a person ‘cannot be restored to possession of that of 
which he was never dispossessed. The property now in question, 
consists of meane profits which prima facie could never have been in 
plaintiff’s possession. The cases cited refer to specific items of pro- 
perty. In Batkuntha Nath Chattoraj v. Prosannamoyi Debi, the property 
claimed consisted of cash and ornaments contained in an iron safe 
and in the possession of Prosannamoyi Debi sister of one Mondakini 
deceased. Baikuntha applied for letters of administration to the 
estate of the deceased and was opposed in the Court of the District 
Judge by Prosannamoyi who set up a will in her favour. The District 
Judge granted the letters, byt on appeal to the High Court they were 
revoked and probate of the will was granted to Prosonnamoyi. Bai- 
kuntha preferred..an appeal to the Judicial Committee which suc- 
, ceeded. When the matter was pending in the District Court a 
° Gommissioner had been appointed to‘ take an inventory of the pro- 
perty and Prosannamoyi prevented him from opening the safe, 
contending that some of its contents were her own, apart from the 
effect of the will. The. District Judge ordered the safe to be kept 
under seal in a separate room and the key retained by the Com- 
missioner. ,When the appeal of Prosannamoyi succeeded in the High 
Court,*the Commissioner removed the seals. After the Privy Council 
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decree Baikuntha applied to the District Judge under S. 144 for an 
order against Prosannamoyi to restore to him the contents of the 
iron safe. The District Judge held that by his order that the safe 
be sealed and kept in a separate room he did not intend that it should 
be taken out of ‘Prosannamoyi’s possession and that as a Probate 
Court he had no power to take property out of a person’s possession. 
Further he held that his order, passed after the appellate decree, 
directing that the seals be removed did not amount to an order 
restoring possession of the safe and its contents to Prosannamoyi. 
In other words he held that Prosannamoyi’s possession of the safe 
and its contents had not been interrupted and he rejected the claim 
of the administrator that she had got possession of the safe from the 
Court in consequence of the High Court’s decree and so must be 
made to return it when that decree was reversed. It is clear that in 
that case the proper remedy of the Administrator was to sue for 
possession of the property in question if he thought he could prove 
that it was part of the estate of the deceased. In confirming the 
District Judge’s order the Court (Chatterjea and Panton, JJ.) observed 
“The Probate Court could not direct the properties to be made over to the 
appellant by way of restitution, because they had never been in his pomesian rior 
taken out of his possession.” 
That observation clearly relates to the facts of that particular case. 
The Administrator under his letters of administration did not become 
entitled to possession of any property but only to bring in such pro- 
perty as he could prove to have been the property of the deceased: 
He had never got possession of-the iron safe and its contents. The 
Commissioner had never got possession of it as the property of the 
deceased. Restitution could only be made in such a case of property 
which the Administrator had reduced to pomsession under his letters 
as belonging to the estate of the deceased and which had been taken 
from him.as a result of the decree which'had been reversed. 


In Niddar Mal v. Rattan Lal, the property was a debt due by 
two partners to the custodian of enemy property who was no party. 
to the suit. The suit was for dissolution of partnership. In the 
Court of First Instance it was decreed that the debt aforesaid was 
payable by one partner only. He paid the whole debt to the custo- 
dian. On an appeal filed by him it was declared that the debt was 
payable by both partners in equal shares. The appellant then claimed 
under S. 144 from his ex-partner half of the amount of the debt. It 
was held that S. 144 did not apply to the facts of the case. Appellant 
had not paid his partner’s share of the debt to the custodian in 
execution of the decree which had been reversed nor in consequence 
of that decree. nihil e a 
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which had been taken out of appellant’s possession by any decree or 
order of a Court. That was a clear case where the OPSA propri 
remedy was by a suit for contribution. i 


In Banarsiprasad v. Firm Hare Kishun Radhey  Kishun,! the pros: 
perty was five bales of cotton. ‘Thèse were part of g larger quantity 
namely 18 Bales which plaintiff sued to recover from the ‘defendant 
on the ground that they belonged to himself. Plaintiff’s suit’ was 
dismissed and he appealed. Pending his appeal eight bales were 
attached by one of defendant's creditors who by way of compro- 
mise accepted and took away five bales. Plaintiff's appeal succee- 
ded. He then applied for restitution of the five bales aforesaid 
which had legally passed into ‘the hands of a third party. The Court 
(per Faz] Ali J.) held that S. 144 did not apply to the facts of the case. 
It was observed that 

“S. 144 is meant to apply ordinarily to the clam of cased where a peison having 
obtained a decree executes it and recovers some money or property from the judg- 
ment-debtor and then the decree is reversed which necessitates the restitution of 
Fae eee Or ney, SENHA erent de a had tO past With at Mie gaian 
of the Court..” f 
. The last argument, of learned Counsel ir the PEE E on this 
part of the case is that the plaintiff having in this suit asked for and 
failed to obtain a decree for future mesne profits cannot now claim 
them by way of restitution under S. 144. .It is true that. the plaintiff 
in his, suit prayed for future mesne profits. In the court of First 
Instance this prayer was refused. .And:when defendants appealed 
against the substantive part of the decree plaintiff filed a croes appeal 
A. S. No. 261 against the trial.Court’s order denying his future mesne 
profits. This:cross appeal naturally failed. And it does not appear 
that in his appeal to the Judicial Committee the plaintiff renewed 
his prayer for future meme profits. But the answer to this contention 
of the learned Counsel for the defendant is in my opinion that the 
profits which the plaintiff claims now in this application under S. 144 
are not the same as the profits which he would have got if he had been 
given a decree for future mesn¢ profits. Future meme profits could 
have been awarded for the period extending from the date of the 
plaint to the date when the plaintiff recovered possession of the 
estate. But as a resolt of my finding on the first part of learned 
Counsel’s argument, plaintiff's possession in the eye of the law began 
when the Receiver was put in possession which was on or about 11th 
April 1923. ‘The profits accruing during the Receiver’s tenure of the 
estate would be the plaintiff’s apart from any decree that he might 
have obtained for future mesne profits. The profits now claimed 
are for a period long after the plaintiff in this sense obtained pos 
session. They are for the period subsequent to the appellate decree 
a a E 
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of this Ges E eared! dhs Sia to Be cinnemcwed Tamy 
opinion a plaintiff who has been refused. a ‘decree for meme profits 
but who subsequeatly gets into possession is not debarred from claiming 
under S. 144 profits which accrued to-his opponent after the latter 
had as the result of. a.succesaful appeal dispossessed the plaintiff. 
That in my view is.the position of the plaintiff in this case. It will 
not be right to say. that he is merely in the position of one who has 
got a decree for possession without future mesne profits. His position 
is better than that. He has got a decree for possession and has 
reduced the estate to possession. His present claim. for profits is 
based on his deprival of the estate by the force of the appellate decree. 
The decree of the Court of First Instance worked itself out when the 
Receiver was placed*in possession of the estate. The plaintiff acquired 
new rights when under the appellate decree the Receiver’s possession 
which was plaintiff’s possession was determined and the defendant 
was placed in possession of the estate. 


l Lastly on the question of restitution generally and the meaning 
of S. 144 there is a passage in a recent case decided by a Bench of the 
Allahabad High Court (Harries and Misra, JJ.) in which with respect 
I concur and which I think may with advantage be quoted, see 
Badruddin Khan v. Mahyar Khan,* 

sires else peice GE cecal EE Gy ws cae R E Bees 
` recovered by the decree-holder under his decree and the decree is subsequently 
reversed wholly or partly in other proceedings. In such cases the law rames an 
obligation on the party who has received the benefit of the erroncous Judgment 
to make restitution to the other party for what he has lost. The use of the words 
“ damages, compensation and meme profits” in the section indicates that the 
possession obtained under an erroneous decree, subsequently reversed, is wrongful 
possemion and on the reversal of the decree the judgmient-debtor would be entitled 
not only to the pomeasion of the property taken from him but also to meme profits 
during the period he was kept out of posession.” 

Two more points only remain for our decision. It is contended 
now on behalf of the defendant that even if the plaintiff is entitled to 
recover this Rs. 1,30,476/- from her as the surplus profits of the 
Estate, nevertheless she is entitled to retain for herself a sum which 
is very nearly equal to Rs. 1,30, 476/- either 


I. As allowance payable to her under Orders of this Court, or 


II. As maintenance at the rate of Rs. 1,500 a month which, 
she claims, would be payable to her as the widow of an undivided 
co-parcener of the Zamindar. ° 

First as to the allowances. The orders of this Court on which 
the defendant relies are first the orders‘made by Mr. Justice Krishnan 
in 1923 and 1924 ; and secondly the orders made in 1928 and 1929 
after the defend&nt had succeeded on appeal and before the Estate 
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was handed over to her. It will be remembered that when Mr. 
Justice Krishnan placed the Estate in the custody of the Receiver 
he directed that each of the parties should be paid for maintenance 
and for the expenses of the litigation, a sum of Rs.°1,500/-a month ; 
and that Rs. 65,577 (as'found by the lower Court) out ‘of the allow- 
ances due to the defendant remained unpaid at the time (2nd April, 
1929) the Receiver handed over the estate to ‘her.: Defendant’s case 
is that out of the revenues of the Estate accruing to her after she came 
into possession of it, she paid herself this sum, and is now entitled to 
retain it. Further she claims- that'for the 43 months during which 
she was in possession under the appellate decree she was entitled to 
appropriate to herself a monthly allowance ‘at the same rate and this 
amounts to Rs. 64,500: these two amounts being added together 
come to Rs. 1,30,077/- which is' very nearly'équal to the amount 
of Rs. 1,30,476/- of the surplus profits of the éstate. Ne 


In considering this part of the defendant’s case we have to 
ascertain what the orders of this Court are relating to these allowances. 
And we have to decide what the effect of those orders is. Do they 
mean that the parties were to keep whatever was paid to them as 
allowances irrespective of the ultimate result of the litigation ? Or 
do they mean that the allowances were only provisional payments 
and were bound to be refunded by that one of the parties who was 
finally unsuccessful ? 


As regards the Rs. 64,500 which the defendant claims to be entitled 
to appropriate as allowances accruing due, during the period she was 
in possession of the estate, there are of course no orders of this Court 
sanctioning any such appropriation. The allowance was payable 
under Mr. Justice Krishnan’s order during the pendency of the 
defendant’s appeal ‘to this Court and the effect of that order was 
spent when the appeal was decided. Then when this Court directed 
the defendant to be put in possession in 1929 she was put in possession 
as rightful owner entitled to all the revenue of the estate and there 
would have been no point in making an order that sbe was entitled 
to take so much a month out of those revenues ab an allowance for 
herself. We are left therefore with the Rs. 65,577 (accepting the 


"lower Court’s figure) which represented arrears of the allowance 


accruing due to the defendant during the pendency of her appeal 
and remaining unpaid when she entered on the estate. Was the 


defendant entitled to appropriate this sum out of the revenues of the 
estate which accrued to her after she entered into possession and 
even if she was, is she not now bound to refund it to the plaintiff? 
Learned Counsel for the plaintiff contends that no interim order of the 
Court could operate to give away the revenues of the estate absolutely 
to one of the contesting parties but that allowances paid pendente lite 


Q 
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must be deemed to have been paid on condition that they should be 
refunded by the party: who ‘ultimately proves- unsuccessful. He 
contends that even if this sum of Rs. 65,577 had been paid to defen- 


Zamindar 
of Sanno- 
khemedi 
v. 


dant by the Receiver before he handed over charge to the defendant, Susi Iamala 


the plaintiff would be entitled to recover it. I think that he is right. 

In the Challapalle Zemindari Case}, there is an observation’ of 
the Judicial Committee referring to allowances paid to a claimant 
pendenis lite. ‘That was a suit for maintenance by a younger brother 
against the Zamindar in possession. It was urged on behalf of the 
defendant before the Judicial Committee that the plaintiff could not 
recover arrears of maintenance accruing prior'to suit because he had 
never demanded maintenance. As against this’ it was pointed out 
that he was, prior.to the maintenance suit, prosecuting another suit 
against the Zamindar for partition of the Estate.: The Privy Council 
observed by way of explaining the absence of a demand for main- 
tenance, that “‘so long as that action, i.e., the partition suit, was 
pending the plaintiff could not well claim maintenance except as a 
provisional means of support pending the appeal to Her Majesty in 
Council.” This observation appears to support the contention put 
forward by plaintiff's counsel that sums awarded to a litigant as 
maintenance pendente lites are awarded on the implied understanding 
that they are to be refunded if the party is ultimately unsuccessful. 
It would be anomalous in my opinion if a Court could award to a 
suitor money to be paid out of the revenues of the very property 
which he is suing to recover, otherwise than on condition that the 
money would have to be refunded if he fails in his suit: That would 
be to give him part of the very -relief which he claims before 
there is any judicial decision that he is entitled to that relief. I think 
therefore that Mr. Justice Krishnan’s order of 1923 did not operate 
to give defendant an absolute title to the sums directed to be paid 
to her for maintenance and for the expenses of the' litigation. 

We have next to see whether in any of the orders of this Court 
authority was in fact given to the defendant to appropriate Rs. 65,577 
out of the revenues of the Estate which accrued to her after she entered 
into possession, and to: retain it as her own property on account of 
arrears of allowance due to her for the period when, pending her | 
Appeal to this Court, she was out of possession. 

Mr. Justice Krishnan’s orders of 1923 and 1924 are as I have 
said not before us. Learned Counsel on both sides have been content 
to rely, for the import-of those orders, on references made to them 
in the orders passed by this Court after defendant’s appeal was decided 
on goth March, 1928 and before defendant entered into possession 
af the estate on and April, 1929. It is necessary therefore to txplain 
what these latte» orders were. After the appellate decree was made, 
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the plaintiff applied for -stay of execu tion pending his appeal to the 
Judicial, Committee and for a continuance of the Receiver appointed 
by Mr. Justice Krishnan in 1923. That applicatio -was dismissed in 


e rena the Order Ex. A dated. 17th August, 1928. In Ex. A no reference 


Mabadevi. 
Da — 
Stodart, J. 


is made to the arrears of. allowances -due to the defendant: The 
pjaintiff’s arrears of allowance amounting to Rs: 45,000/- were dealt 
with, however. The receiver was directed to pay them up to’ the 
date of his handing. ayer possession.. The Receiver was still in ‘pos- 
session pending defendant’s taking delivery and pending’ disposal of 
plaintiff’s petition that defendant be not given delivery but that»the 
Receiver should be continued. The next order is Ex. VI, dated 2oth 
November 1928 to..which we have already referred, in which the 
rate at which the arrears. payable to plaintiff were to be: computed 
was directed to be Rs. 1,500 a month not Rs, 1,000 a month as had 
been inadvertently stated in,,the previous order Ex. A. On that 
occasion, no motion was made by the defendant regarding her own 
arrears. , The last order is Ex. B dated 20-3-1929. In this order the 
question of allowances and arrear allowances is discussed in full. 
There were three petitions before the Court. One:was by the plaintiff 
praying for a direction to the Receiver to pay him the arrears. of 
allowance, as already ordered, and that the Receiver be not dip 
charged until he did so—which was obviously only a device to prevent 
the defendant from getting into possession, since the Receiver had not 
nearly enough funds in hand to pay. plaintiffs arrears—they amounted 
to Rs. 45,000/-.and would have had to continue in possession in order 
to realise the necessary sum from the rents of the estate. The second 
motion was by the defendant praying that the Receiver be directed 
to disburse to her the arrears of allowance due to her as he had 
already been directed to-do in the case of the plaintiff: and in the 
alternative if he. had not enough funds—which everybody knew. to be 
the case, for he had less than Rs. 11,000/- in his hands—then to direct 
him to divide whatever he had, equally between the parties. The 
third petition wąs by the defendant praying that the order of the 
Court passed on 20th November, 1928 (Ex. VI) should be reviewed 
and amended by reducing the rate- at which the arrears due to 
* plaintiff were directed. by that order to be calculated. The order of 
the Court Ex. B was, that the arrears due to the plaintiff under Mr. 
Krishnan’s order were. Rs. 45,000/- as on the 1st September, 1928 : 
that he, was to be paid Ras.: 500/- per month as from that date ; that 
the arrears of Rs. 45,000/+ were to be paid to: him in‘annual instalments 
on the 1st July of every year: that the Receiver however might pay 
him ‘tht instalment for 1929: namely Rs. 10,000/- out of the money 
in his hands, and if he did not, then the respondente(who was about 
to take posession, of the estate and.did take, possession a fortnight 
later) must pay it, and if the money was not paid as directed that this 
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order could bé executed and also the parties would be at liberty-to 
apply for directions. No definite.direttion was made on the petition 
of this respondent praying that the arrears of allowance due to her 
should be paid by the-Reteiver' or.that he should divide the funds in 
his hands between herself:ahd the plaintiff. The relevant portions 
of Ex. B in which these directions were made are as follows: ‘‘ ‘These 
applications relate to the.arrears of maintenancé at Rs. 1, 500 á month 
ordered to be'paid both to the plaintiff and defendant by Krishnan, J: 
on the 11th April, 1923. An appeal by the defendant was then pend- 

ing in the High Gourt and a Receiver was-in possession of the estate: 
On the 11th February, 1924 the Subordinate Judge-reported that the 
allowances could not be paid having regard to the collections of the 
estate, the payment of peishcush and other necessary charges. Or 
the 22nd February, 1924, Krishnan, J. varied his order by saying that 
whatever net amount remained available after paying peishcush, the 
establishment charges and:.the Receiver’s remuneration should be 
divided equally between the plaintiff and the defendant, subject I take 
it, to the maximum of Rs. 1,500/- allowed’ to each........ On 
17th August, 1928 we directed that the defendant do take - possession 
of the estate on giving security for Rs. 60,000/- and we also directed 
Rs. 500/- a month to be given to the plaintiff for maintenance, Rs. 250/- 
without security and. the remaining Rs. 250/- on his giving security, 
to return the amount if called upon after the disposal of the Privy 
Council appeal............ As we were under the impression that 
security would be given by the defendant within a short period, we 
said that till the security was given and the Receiver discharged, the 
position was to be treated asifthe old order of things continued, and 
Rs. 1,500/- a month should be given to the plaintiff for maintenance. 
(Then after dealing with the question of the arrears of allowance). 

The plaintiff wants to treat the income for this year and the money in 
the Imperial Bank as the asseis out of which his arrears should be 
paid: and he wants payment. For the defendant'it is contended 
by the learned Advocate-General that, so far as the arrears of main- 

tenance are concerned both his client and the plaintiff are entitled, 
equally to Rs. 1,500/- a month, and that any sum in Court would 
not be available entirely to the plaintiff to discharge his arrears. 
Another contention is put forward, that there can be no question of 
arrears in this case, for all that the plaintiff is entitled to is a half 
of the available jet income till the Receiver is discharged, and if on. 
any account there is no possibility of being paid...-...:he must 
suffer the consequences, 'and cannot claim ‘any payment..:.-)...we 
are unable to accede to the argument of the learned Advocdte-General 
that no arrears of maintenance are’ really payable'at all and that the 
plaintiff must take the consequences if the Receiver: 1 is discharged” 

If that view had been pressed we would notthave discharged the’ 

10 
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Zamindsr Receiver. We think Krishnan, J.’s order is clear that each party 
“iemed i; was to get Rs. 1,500/- a month but awit was reported that the Receiver 
had not sufficient funds to pay this amount, the, net income after 
Sasi Tamala mecting the necessary expenses was directed to be divided between 
Mahadeyi. the partes. . We think that, if in any year assets had been available 
Stodart, J. to pay the maintenance due and a- balance remained, such balance 
should have been claimed by the parties to pay the arrears. Mr. T. 
Rangachariar says that while Krishnan, J.’s order limited the necessary 
expenses to the payment of peishcush, Receiver’s remuneration and 
the establishment charges, the Receiver paid off debts due by the 
estate to the extent of Rs, 1,00,000/- the benefit of which amount the 
plaintiff would have got if it had not been paid and that now the 
defendant gets it. We have no doubt that the order of Krishnan, J. 
must be so construed that Rs. 1,500.is payable to each party and that 
as there were-not sufficient’ funds they should share the balance 
after payment of kist etc., and that when funds were. available they. 
could’ enforce the claim for Rs. 1,500/- and get paid. We think that 
so far as the defendant is concerned she is also entitled to payment of 
these sums and we cannot treat the amount in Court or the ‘assets 
as entirely attributable to the -plaintiff SAPRNNREN i 


“ We expected that security would be furnished within about two months 
from the date of our order (the 17th August, 1928). We now find that matters are 
still pending. If matters are thus pending it is difficult to make any order as regards 
the arrears. We think in view of the circumstances that the best solution will be to 
direct that the security now tendered, Rs. 41,000/-, to be accepted as sufficient and 
to reduce the security aheady ordered to this amount so that there shall be no 
difficulty in the defendant taking possesion of the estate. (I note that defendant 
actually took possession a fortnight after this order). . 

_ “ As regards the payment of arrears due to the plaintiff the sum due to him 
is Rs. 45,000/-. The same consideration which guided Krishnan, J., in directing 
the available amets to be divided between the parties will govern us also in making 
any provision for tHe payment of arrears; and we think that, if Rs. 10,000/-, is paid 
every year to the plaintiff out of the income, it would be sufficient protection. It 
will on the one hand give the plaintiff funds to carry on the Iitigation and maintain 
himeeclf.......-.- and on the other it will not unduly cripple the estate which the 
defendant will have to manage. Our order therefore is etc. The Receiver is at 
liberty to pay the Rs. 10,000/- to be paid this year. If he does not pay, the defendant 
will have to pay.” —_ 
° Now in this order there is no direction as I have said that defen- 
dant should irrespective of the result of the plaintiff’s appeal take 
absolutely out of the future profits of the estate a sum equal to the 
arrears due to her as allowance for the period prior to her entry on 
the Estate. And there is no direction that during her occupation 
of the estate and pending plaintiff’s appeal any part of. the profits 
should ' be earmarked as a: personal allowance of the defendant, 
The learned Judges knew that if plaintiff succeeded the defendant 


would haye,-to account for the profits. In fact they directed that 
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defendant should file accounts annually of income and expenditure. 
If they had thought that defendant was entitled to any part of the 
profits, other than in her character of rightful owner, they would 
have said so. ° 

Learned Counsel relies on one sentence in this order 


“ We think that so far as the defendant is concerned she is alo entitled to 


payment of these sms and we cannot treat the amount in Court, or the amets, 
entirely attributable to the plaintiff.” . 
But this sentence must I think be construed with reference to the 
facts. There was between Rs. 10,000/- and Rs. 11000,/- in Court. 
Plaintiff to whom Rs. 45,000/- was due on account of arrears of allow- 
ance had prayed that the whole of this sum and the income for the 
current year should be treated as the assets out of which his arrears 
should be paid. ‘This was another way of praying that the Receiver 
should be continued, a prayer which the Judges had already refused 
in their order Ex. A. The Advocate-General appearing for the 
defendant had pointed out that under Mr. Justice Krishnan’s order 
the money in Court though it fell far short of the arrears of allowance 
due to the parties should be divided between the parties. The 
sentence just quoted appears to relate to this argument. 

“ We cannot treat the amount in Court or the assets as entirely attributable 
to the plaintiff.” 


And the order of the Judges about this amount was that out of it- 


Rs. 10,000/- might be paid to plaintiff by the Receiver before he 
handed over the estate to the defendant. If not it would have been 
handed over to the defendant who would then have had to pay the 
plaintiff Rs. 10,000/- on or before the ist July 1929. . 

Learned Counsel also wishes us to construe this order as meaning 
that since out of the future profits of the estate plaintiff was to be paid 
the arrears due to him, therefore the defendant was similarly to pay 
herself the arrears of allowance due to her. This I think is far-fetched, 
Defendant took the estate absolutely. The whole of the profits 
belonged to her. If it had been intended that she was not to be 
accountable for the whole of those profits but could in any case 
appropriate Rs. 65,577/- we think there would have been a definite 
direction to that effect. 

We observe also that defendant is in effect claiming this sum 
of Rs. 65,577/- as a first charge on the revenues of the estate. She is 
putting it before the payments she was directed to make to the plaintiff. 
Those payments consisted of Rs. 30,000/- arrears of allowance and 
Rs. 500/- per month for 50 months or Rs. 55,000/- in all. Defen- 
dant paid the plaintiff in fact only Rs. 29,000/-. See item 21 in 
the Abstract Statement. She owes-him under- this head Rs. 26,a00/-. 

My conclusion therefore is that as regards the Rs. 65,577/- 
arrears of allowance there is no warrant in the orders of this Court to 
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justify the defendant in appropriating it; and that even if there 
was, such an appropriation would be provisional, and in the event 
that has happened, the money would have to be refunded to the 
plaintif. „And secondly that as regards the Rs. 64,600/- claimed as 
allowance for the period during which defendant was in possession 
of the estate there is no shadow of a justification for that claim, in any 
of the orders of this Court. 


The second of the grounds on which the defendant claims to be - 
entitled to retain almost the whole of the amount now claimed by the 
plaintiff as mesne profits is that as the widow of an undivided co- 
parcener of the Zemindar she has the right to be maintained out of the 
revenues of the estate: that Rs. 1,500/- a month is a reasonable 
rate of maintenance and that therefore she is entitled to retain 
Rs. 1,30,077/- which amount is calculated in the manner we have 
already explained namely Rs. 65,577/- due up to her taking posession 
of the estate and Rs. 64,500/- due for the subsequent period up to the 
date of the Privy Council decree. To this claim learned counsel 
for the plaintiff answers 
I. That the defendant is not a person who is entitled to main- 
tenance ; i = i 

H. That in these proceedings a counterclaim like the present 
cannot be adjudicated on as it raises complicated questions of law 
and fact ; 

III. That this counter-claim was not pleaded in“ the lower: 
Court. i 
-On the point of law whether defendant is entitled to maintenance - 
as of right, learned counsel for the plaintiff relies on what is known as 
the Second Pittapur Case}, in which the Privy Council ruled that in an 
impartible Zamindari belonging to a person governed by the Mitak- 
share Law there is no co-parcenary between the Zamindar and his 
apnates ; and therefore the grandson of a deceased Zamindar was 
held to be not entitled to maintenance out of the impartible estate in - 
the hands of his successor, In this decision the view taken by this 
Court in certain cases decided prior to 1899 that there was joint’ 
property in an impartible estate which only fell short of co-p 
because by custom there was no right to partition was held to be no 
Jonger tenable. On the other side learned Counsel for- defendant 
contends that the decision in the Second Pittapur Case}, has been 
overruled in subsequent decisions of the Judicial Committee notably 
in Baijnath Prasad Singh v. Tej Bali Singh*, and in Collector of Gorakhpur 
v. Ram Sundar Mal*. It is unnecessary for me to refer in detail to-the 
decisions which have been cited to us now in support of the rival 
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theories, since very recently a Bench of this Court has decided, 
following the Collector of Gorakhpur v. Ram Sundar Malt, that the un- 
divided members: of the family of a Zemindar have a right to main- 
tenance out of the estate as if it were joint family property and that 
the decisions of this Court to that effect made prior to the Second 
Pittapur Case’, and overruled by it may now be followed. See Maha- 
rajah of Venkatagiri v. Raja Rajeswara Rao*. We quote from that deci- 

sion with respect to a passage in the judgment of my Lord, the Chief 
Justice. - - 

“ Impartibility arises out of custom, but with the greatest respect to what has 
been said to the contrary I do not regard a custom of impartibility as in itself des- 
troying the right of the junior members of the family to maintenance out of the 
family estate while it remains in the family. The fact that a family bas allowed 
a custom of impartibility to arise does not in itself imply the abandonment by the 
junior members of their right to maintenance out of the estate........ To deprive 
junior members of a joint Hindu family whether partible or impartible of the right 
to maintenance there must, it seems to me, be a custom to that effect.” 

On this part of the defendant’s case if the point directly arose 
for decision I. would on the materials furnished in this case hold that 
as widow of an undivided co-parcener defendant is prima facie entitled 
to maintenance out of the estate. There is I think very little reason 
to doubt that Kunji Behari Deo, her late husband, was an undivided 
member of the family to which the Zamindar belongs. Both were 
descended from a common great grandfather who was the holder 
of the estate. 

Audiconda, grandfather of the plaintiff and Raghunath, grand- 
father of Kunji Behari, husband of this defendant, were brothers. 
There was a younger brother but he died without leaving .male 
issue and the family thereafter has been represented solely by Audi- 
-conda and Raghunath and their descendants. Audiconda, the elder 
brother, was Zamindar from 1840 till 1868. Dying without male 
issue, he was succeeded by Raghunath who was ousted in 1876 by 
plaintiff’s father Brojo Kishore who had in 1870 been adopted by 
Audiconda’s widow. Brojo Kishore was Zamindar till his death 
in 1906. Raghunath’s son—Raghunath had died in 1883—Vaishna 
Deo, claimed the estate but died before his claim could be recognised. 
In 1907 Vaishna Deo’s elder son Purushottama Deo was registered 
in the Collector’s books as proprietor of the Estate and entered on 
possession and remained in possession till his death in 1915 when he 
was succeeded by his younger brother, defendant’s husband Kunji 
Behari Deo. Kunji Behari Deo was Zamindar till the 20th December 
1922 when the title of the plaintiff was declared by'the decree of the 
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oe ete hen E L.R. 45 LA. 148: ee ee 
1999) 1 MLL.J. 8g1: I.L.R. 1939 Mad. Gaa at 658. 


78 THE MADRAS LAW JOURNAL REPORTS. [1940 


‘Court of First Instance in the present suit, in which the plaintiffs 


claim as the legitimate son of Brojo Kishore was confirmed. It will 


-be seen therefore that the estate has been in the possession of the 


junior line for twenty-three years during the peried from 1868 to 
this suit, while the senior line has held it for 27 years. In the judg- 
ments of this Court and of the Privy Council in which the title to this 
estate has been in question namely Sri Varada Pratapa Raghwnatha Deo v. 
Sri Brojo Kishore Patta Deol, and Madana Mohan Deo v. Purushothama 
Deo*, and the present suit Nandamam Ananga Bhima Deo v. Susesla Bala 
Paita Mahadani*, there is no indication that the two branches of the 
family had ever become divided. Besides these cases there is an 
unreported case dated 1896 of this Court, not referred to in the 
arguments before us in which Brojo Kishore, Zamindar from 1876 to 
1908 and father of this plaintiff, appealed to this Court against a 


-decree of the District Judge, Ganjam, awarding maintenance to 


Brojo Kishore’s cousin Vaishna Deo, father of defendant’s husband, 
Kunji Behari Deo. See A. S. No. rrr of 1895, decided on appeal 
against O. S. 14 of 1893 of the District Court, Ganjam. The decision 
of this Court was that Vaishna Deo was clearly entitled to main- 
‘tenance as a matter of right. The amount awarded was Rs. 500/- 
a month, stated to be about one-ninth of the admitted income. 
Learned Counsel for the plaintiff contends however that the 
defendant in her answer to the plaintiff’s claim did not explicitly 
put forward her own claim to maintenance as a set-off against the 


‘amount which plaintiff sought to recover from her as profits of the 


estate enjoyed by her while she was in possession. This I think is 
true. In defendant’s pleading there is no positive amertion of a 
claim against the plaintiff for money due to the defendant by way of 
maintenance. ‘The relevant portions of that pleading are ‘as follows : 
‘“ The abstract herewith filed shows an expenditure of Rs. 1,19,264 towards 
arrears of allowances and the current allowance of this respondent. This expen- 
diture is also binding on the Estate. The order of Mr. Justice Krishnan fixing an 
allowance of Rs. 1,500/- a month to each party........ is not modified or set aside 
so far as this respondent is concerned and hence the expenditure of Rs 1,500/- a 
month as allowance of this respondent is binding on the Estate and on the petitioner. 
Moreover, this respondent was representing and managing the estate during the 
period in question and had to maintain the status and expenditure incidental to 
“the said position and hence the expenditure of Rs. 1,500/- a month as the allow- 
ance of the respondent is reasonable and binding on the Estate.” 
It is clear I think that respondent’s counter-claim was put forward 
entirely òn the strength of Mr. Justice Krishnan’s order and not on 
the ground that it represented the amount of maintenance due to her 
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as of right. At the stage of argument in-the lower Court apparently 
defendant’s counsel raised for the first time this alternative basis for 
the counter-claim. For the learned Subordinate Judge phare im: 
paragraph 4 of hig judgment 

“Tt is contended that the first counter-petitioner (that is, this defendant) is 
entitled to maintenance out of the estate as the widow of a member of the plain- 
tifs family.” 
And the learned Subordinate Judge disposing of this contention held 
that in accordance with the ruling in the Second Pittapur Caset, that 
the defendant was not entitled to maintenance out of the estate as 
of right or by custom. The question therefore arises whether this 
counter-claim by way of maintenance can be canvassed on appeal. - 


The first point that would have to be decided, if the question was 
directly in issue before us is whether such a claim can be advanced 
in answer to an application for meane profits under S. 144 of the Civil 
Procedure Code. That I think is an arguable point. The decision 
of it would depend on whether the defendant’s claim arises from the 
same transaction as the plaintiff’s claim. And the crucial point would 
be, what is the transaction in the circumstances of the present case? 
Plaintiff claims the profits which accrued to the defendant while 
she was in possesion of the estate. Defendant’s counter-claim 
would presumably be that some of those profits would be payable 
to her even if she had not been in possession. We think there would 
be a reasonable ground for argument, in defendant’s behalf, that her 
counter-claim arises in the same transaction as the plaintiff’s claim. 
Tt might possibly be held that the transaction consisted in the enjoy- 
ment by the defendant of the whole profits of the estate during a 
period when she was, independent of her position as owner in po 
session, entitled to part of those profits. 


I do not think it necessary however to record a finding on this 
question as the sct-off by way of maintenance was not properly raised 
and adjudicated upon in the lower Court and is not properly before us 
in appeal. Assuming that the defendant is entitled to maintenance, 
the question, how much she is entitled to under that head remains 
to be tried and decided. 


In the result therefore I find that none of the objections’ raised 
on behalf of the defendant either in the lower Court, or. newly in 
this appeal can validly affect the plaintiff’s right to recover from’ the 
defendant by way of restitution, under S. 144 of the Civil Procedure 
Code, the sum of Rs. 1,30,476/- which the defendant received as 


profits of the estate during the time she was in -pomeasion under the 
decree which has been reversed. 
: 
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In this judgment throughout E have referred to the amount of 
profits as Rs. 1,30,476/-.< That is the ‘actual dmount. ‘I should 
explain that‘in her abstract:of accounts the defendant put itat Rs. 
1,19,264. See item 2g of that statement, in whicw she calls it her 
‘ allowance.” That is a fallacious figure. Defendant arrives at 
it by debiting herself with Rs. 11,212/- (see item 22), which she sets 
down as having been paid by her to the plaintiff. But she never 
paid this-sum to the plaintiff. The debit entry is sought to be ex- 
plained in the following.manner : At the date of the appellate decree 
plaintiff owed to defendant a certain sum for moncy which he had 
recovered from her as costs awarded to him by the Court of. First 
Instance. , And he also became liable by the appellate decree to pay 
to the defendant a certain sum as costs. These two sums added 
together come ‘to Rs. ¥1,212/-. Defendant on the other hand had 
as already explained to pay to the ‘plaintiff large sums under the 
order of this’ Court Ex. B as well as an allowance of Rs. 500/- a 
month. By entering on ‘the debit side Rs. 11,212,/- defendant pro- 
feses to have adjusted the’ money due to her by the plaintiff pro tanto 
against the money she had to pay the plaintiff. “But ‘she has done 
nothing of the sort. In order to effect that adjustment she would have 
to ‘enter Rs: 11,212/- also on the’ credit side of the account ‘as having 
been received from the plaintiff. This she has not done. In fact 
therefore she did not pay the plaintiff this sum of Rs. 11,212/-. She 
put it in her pocket. Thè true figure of profits received by her is 
therefore Rs. 1,30,476/-. 

' I would also observe before leaving this part of the’ case that if 
défendant’s counter-claim for the profits of the estate or part of them 
whether on the ground ‘that she is entitled to them as allowances 
under the drders ‘of this. Court or as maintenance due to her as a 
co-parcener’s widow is to be entertained, the money which ‘the 
defendant owes the plaintiff as arrears-of allowances and as allowances 
dirésted to be paid by her to the: plaintiff—which is Rs. 26,000/- 
should be ‘taken into: account. He. who seeks equity” ‘should ee 
equity. 

i Aen oli E A E cpanel: aes T 
appeal should succeed and that the plaintiff is entitled to recover 
Rs. 1,30,476/- from the defendant. , | ,; 


‘ Orper.—Sincé we are at’ variance on’ the questions of the 
applicability of- S. 144, Civil Procedure Code, ‘and ‘of the liability 
of the défendant’ to make restitution, the case must be laid before 

another Judge: 7 Te ay 3 

‘This ‘case canle on for asia on the 4th and 5th hes of 
September, 1939, in pursuance ‘of thé ` abave order before 
Mr. Justice Wadsworth and the case haying stood ver for 
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consideration till Monday, the 11th day of Séptember, 1939, 
and-the case having been set down to be spoken to 


The Court delivered the following Judgment 


WADSWORTH, J.—This appeal raises a question of restitution 
and has been referred to me on a difference of opinion between 
Burn and Stodart, JJ., on two points. 


(1) The question of the applicability of S. 144, Civil 
Procedure Code, and (2) the question of the liahility of the 
defendant’s legal representative (first respondent herein) to 
make a restitution, if S. 144, Civil Procedure Code, applies. . 


: < Thefacts of the case have been fully set forth in the 
judgments of my learned brothers and it is unnecessary to 
repeat them at length. The essential points are that the plain- 
tiff sued for possession of his estate from the husband of the 
present first respondent and in the Subordinate Judge’s Court, 
he succeeded, the decree being dated 20th December, 1922. The 
defendant appealed to the High Court and in that appeal, a 
Receiver was appointed who took charge of the estate in April, 
1923, the plaintiff not having got possession meanwhile. The 
defendant died in 1925 and his widow (the present first respon- 
dent) carried on the appeal. On 30th March, 1928, the High 
Court reversed the trial Court’s decree. The plaintiff preferred 
an appeal to the Privy Council and asked that the receiver 
should continue in possession of the estate. But this prayer 
was refused and the widow obtained possession from the 
receiver. On lst November, 1932, the Privy Council set aside 
the decree of the High Court and restored the decree of the 
Subordinate Judge. Immediately after this decree was passed, 
the first respondent was herself appointed receiver pending 
receipt of the formal order in Council and the appellant got 
possession in March, 1933. The appellant claims restitution in 
the shape of profits of the estate for the period from April, 
1929, when the first respondent took possession from the 
receiver, to December, 1932, when she was herself a pointed 
receiver. The profits of the estate, after allowing ordinary 
charges, amount to approximately Rs. 1,30, 000 for this period. 


The first respondent contended, firstly, that there could be 
no order for restitution in the circumstances of the case, and, 
secondly that ghe was entitled to appropriate the profits to the 
amount due to her under the High Court's orders whereby the 

11 
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receiver was directed to pay to each party a monthly mainten- 
ance of Rs. 1,500 and she claims that she is entitled to set-off, 
against the surplus, the arrears of this maintenance for the 
period during which the receiver was in charge and a monthly 
allowance of Rs. 1,500 for the period during-which. she herself 
had possession of the estate. It has to be observed that pending 
the appeal to the Privy Council, the first respondent was required 
to pay a reduced maintenance of Rs 500 per mensem to the 
plaintiff and she was directed to pay the arrears due to him 
under the previous order as the balances in her hands permitted 
and she did in fact pay certain sums towards the arrears. 


The learned Judges who referred this appeal, are agreed 
on certain points) They agree that the order of Krishnan, J., 
fixing for each party a monthly maintenance allowance of 
Rs. 1,500 cannot be regarded as anything more than a provi- 
sional arrangement to be in force during the pendency of the 
appeal. They are also agreed that the respondent cannot claim 
in these proceedings a right to appropriate maintenance under 
any common law right which -she may have, so that she must 
stand or fall by the order of the High Court fixing her main- 
tenance. There is a further fact which has to be stated. The 
suit. originally included a claim for past and future mesne 
profits, but no issue was framed in this respect and, the trial 
Judge held that the claim for mesne - profits had been given 
up. Before the High Court there was cross-appeal by. the 
plaintiff on the subject .of mesne profits which.was dismissed. 
The judgment of the Privy Council does not deal expressly 
with the claim for. mesne profits, but since the decree of the 
trial Court is restored, .it must be taken that no mesne oe 
were awarded in the suit. 


The view taken by Burn, J., is, firstly; that S. 144, -Civil 
Procedure Code, does not apply because the possession which 
_the first respondent got after the High Court’s decree was 
“neither under that decree nor properly consequential upon that 
decree; secondly, that even if S. 144 does apply, the most that 
eould be clairhed would be the restoration of any benefit 
accruing to the first respondent on the basis of the continuance 
of the position which obtained immediately before the wrong 
decree, was passed;-therefore one must postulate the continu- 
ance of the provisional orders which would jugtify the appro- 
priation by the frst respondent of the amounts to wlfich she 
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was entitled under the orders, so that nothing would be left 
which could be called a benefit returnable; and thirdly that 
the refusal of future mesne profits in the decree of the trial 
Court which the’ Privy Council has restored, bars the claim 
by way of restitution for any sum out of the profits of the 
estate during the first respondent’s possession. Stodart, J., has 
taken a contrary view on all these points. 

I will deal firstly with the question of the applicability of 
S. 144, a matter which seems to be covered by the decision 
in Bishweshwar Pratap Narayan Sahi v. Chandreshwar Prasad 
Narayan Singhl, discussed by both the learned referring Judges. 
In that case, a receiver was appointed pending a suit for posses- 
sion of land. After the decree, the successful party obtained 
possession from the receiver. The decree was reversed in 
appeal. The appellant applied for restitution. Objection was 
taken that the appellant was not entitled to get the property 
back by way of restitution because it was the receiver who had 
been dispossessed and not the appellant. It was held that the 
appellant could get the property back, since the possession of 
the receiver was for the benefit of the person entitled to the 
property. Burn, J., distinguishes this case on the ground that 
the wrong decree was actually executed and the receiver was 
therefore dispossessed under that decree and he points out that 
there can be no doubt that the order for restoration of posses- 
sion was one properly consequential on the variation of the 
erroneous decree. ile points out that in order to justify 
restitution, it must be shown that property has been received by 
the decree-holder in execution of a wrongful decree or directly 
in consequence of that decree. My learned brother holds the 
view that the possession obtained by the first respondent in the 
present case was not possession in execution of the decree, nor 
under any explicit direction contained in the wrong decree and 
that it must therefore be held to be only indirectly consequential 
on wrong decree, so that it cannot form the basis for an order 
for restitution. With the greatest respect, I find myself unable 
to agree with this conclusion and I am of opinion that Stopdart, 
J., is right in holding that not only was the possession of 
the Receiver the possession of the plaintiff who is ultimately 
found entitled to the property, but also that the dispossession of 
the receiver was directly consequential on the wrong decree. It 
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is true that the High Court’s decree merely reverses the ‘decree 
for possession given by the Subordinate Judge and it is true 
that the Ist respondent got possession after some little delay'as 
a result of the refusal of the appellant’s application to continue 
the receiver pending the appeal to the Privy Council. But I 
am unable to subscribe to the view that restitution sould ‘not 
be ordered unless the possession is got as a result of either the 


‘execution of the decree or an explicit order contained in the 


wrong decree. When, as in this case, the property in dispute is 
held by the Court’s receiver, it is unnecessary for the decree to 
contain a direction to the receiver to hand over the property to 
the successfil party. The receiver will automatically transfer 


‘possession to the party who succeéds.in the suit and the fact 


that the transfer is made without the execution of the decree 
and without any explicit order in the decree, will not, to my 
mind, alter the fact that possession is, m fact, given under the 
decree. The surrender of possession by the receiver on the 
termination of the aj peal is the inevitable consequence of the 
decree passed in the appeal. It seems to me therefore, with 
great respect, that the distinction which my learned brother 
Burn, J. seeks to apply in dealing with the case in Bishweshwar 
Pratap Narayan Sahi v. Chandreshwar Prasad Narayan Singh,1 
is fallacious. . 


An attempt has been made before me to make a further 
distinction based on the ground that in the Patna case, the party 
who got possession under the wrongful decree could trace that 
possession to no other source than the decree which was set 
aside, whereas in the present case the Ist respondent who suc- 
ceeded in the High-Court was the widow of the party originally 
in possession before the litigation started who had continued in 
possession right up to the time when the receiver was ap- 
pointed It is argued, therefore, that the lst respondent’s 
possession, obtained from the receiver, -was nothing more than 
the restoration of the possession which her husband had before 
the appointment of a receiver. It seems to me that this argu- 
‘menteis specious. The point of time for determining a right to 

restitution is not the inception of the proceedings resulting in 
the wrong decree, but the point 6f time immediately before the 
wrong decree. This is clear from the words “place the parties 
in the position which they would have occypied but for such 
ss 
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decree”. They are not to be placed in the position which they 
occupied at the beginning of the litigation, but in the position 
which they occupied just before the wrong decree was passed: 
When once it is eonceded, as I think it must be, that the posses- 
sion of the receiver at the time when the High Court’s decree 
was passed, was the possession of the plaintiff who ultimately 
succeeded before the Privy Council, it does not seem to me to 
matter that the plaintiff did not get possession after the trial 
Court’s decree or that the defendant continued in possession up 
to the time of the appointment of the receiver. The important 
question is, who was in possession before the wrong decree was 
passed. The answer to that question is that the receiver was in. 
possession on behalf of the person who would ultimately be 
found entitled, that is to say; on behalf of the plaintiff. The 
receiver surrendered possession to the Ist respondent, not 
because he had taken possession from the original defendant but- 
because the Ist respondent had been declared entitled by the 
erroneous decree. It follows therefore, that his possession, 
which was constructively the possession of the plaintiff, termi- 
nated and the defendant got possession directly in consequence 
of the erroneous decree of the High Court, reversing the trial 
Court’s decree. It seems to me, therefore, that S. 144 applies 
in terms and that the plaintiff is entitled to claim restitution of 
any profits realised by the defendant's legal representative which 
can be called properly consequential upon the wrong decree, 
unless the defendant’s legal representative is entitled to resist 
the claim either by showing that she has a superior claim to 
those profits or by showing that the plaintiff's claim is barred 
by reason of the failure to establish his right to future profits 
in the trial Court. 


- ` This leads to the next question as fo the extent of the 
defendant’s legal representative’s liability by way of restitution 
and involves a consideration of the precise meaning of the 


words “place the parties in the position which they would have i 


occupied but for such a decree”, occurring in S. 144, Civil Pro- 
cedure Code. It seems to me that there are three possible 
ways of interpreting these words. The words might mean that 
the parties are to be put in the position they would have 
occupied had the right decree been passed instead of the wrong’ 
decree; or, secqndly, they may mean that the parties are to be 
put in thé position that they would have occupied had no decree 
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Zamindar at all been passed; or the words may mean simply that the 
o parties are to be put in the position which they would have 
en occupied had it not been that a wrong decree had been passed. 
Patta . It seems to me that the last interpretation isthe correct one. 
Mahadevi. There is nothing in the words of S. 144 to justify the conclu- 
Wads. sion that it was the intention of the Code to give to the person 
worth, J. claiming restitution any better position than that which he occu- 
pied at the time when the wrong decree was passed and this is 
what has to be inferred if we are to take it that he has to be 
put in the position which he would have occupied had the right 
decree been passed. Similarly I do not think that it can be said 
that the person claiming restitution must base his claim on the 
theory that he is entitled only to what he would have got had 
there been no decree at all and had the proceedings been pend- 
ing right up to the time when the final decision set the matter 
at rest. It seems to me to be going too far to postulate, for 
purposes of restitution, the continuation of the proceedings until 
terminated by the right decree, more especially if we are to 
postulate also the continuation of all incidental orders passed 
during the pendency of those proceedings. The correct pro- 
cedure seems to me to be to take the position as it stood 
immediately before the wrong decree, to find out what would 
be the position of the ultimately successful party as on that 
date, having regard to the fact that the proceedings terminated 
and to award to the successful party restitution in the shape of 
any profits wrongfully received under the erroneous decree or 

as a direct consequence thereof. 


In any view it seems to me that it is impossible to hold on 
the facts of the present case that the defendant’s legal repre- 
sentative would be entitled to appropriate the whole of the 
amounts due to her both for arrears and for future main- 
tenance on the basis of the continuation of the provisional 
orders passed pending the High Court appeal, without regard 
“to the fact that those orders recognised ‘similar rights in the 
plaintiff. But I am of opinion that the correct view is that 
which has been taken by my learned brother Stodart, J. namely 
that one must regard the possession of the receiver immediately 
before the erroneous decree as the possession of the plaintiff 
who is found ultimately to be entitled. One must treat these 

o provisional orders passed purely for the purpose of appeal 
before the High Court as having terminated on the termination 


- ——— - — — me ee 
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of that appeal and one must award to the plaintiff the profits 
wrongfully received by the defendant’s legal representative as 
a result of dispossession of the receiver, as representing the 
plaintiff, withoutany adjustment in respect of payments which 
could only be made on the assumption of the continuance of the 
provisional orders, which automatically came to an end on the 
termination of the appeal before the High Court. That is to 
say, the plaintiff is entitled to restitution on the basis of the 
position ‘immediately before the wrong decree and on the 


assumption that orders. made with reference to the pending. 


appeal came to an end on the termination of that appeal. 

There remains the question whether the plaintiff’s claim to 
restitution is barred by reason of his failure to get a decree for 
future mesne profits in the original Court. On this part of the 
case, the respondent relies on the decision in Bhimana Gowd v. 
Siddalinga Gowd!1, which was to the effect that when in a suit 
for partition and possession, there was no prayer fon mesne 
profits, mesne profits could not.be claimed by way of restitution 
when the original order, dispossessing the claimants, was set 
aside. This decision would be authority for the view that the 
plaintif would not claim by way of restitution mesne profits for 
the period anterior to the date on which the receiver got posses- 
sion constructively for the plaintiff. But when the receiver got 
possession, there was really no scope for any execution by the 
plaintiff either in respect of possession or in respect of profits. 
Thereafter the possession of the receiver was the possession 
of the plaintiff and no question of future mesne profits could 
arise, The High Court having passed an erroneous decree as a 
result of which the receiver was dispossessed and the first res- 
pondent was put into possession, the profits which accrued to the 
defendant’s legal representative as a result of this erroneous 
decree are not, in my opinion, profits which could have been 
claimed in the original suit. “They were profits flowing directly 
from the erroneous appellate decree, recoverable only by restitu- 
tion and not such as could have been foreseen in drafting the 
original plaint. The -position is just the same as it would have 
been had the plaintiff executed his decree and got possession 
during the pendency of the High Court appeal and being dis- 
possessed as a consequence of his failure in that appeal. After 
such dispossession, profits accruing to defendant’s legal repre- 
——$— . 


1. (1927) 27 L.W. 188. 


88, THE MADRAS LAW JOURNAL REPORTS. [1940 


sentative. would not be recoverable as future mesne profits 
claimed in the suit, but by way òf restitution owing to the 
wrongful decree. It seems to me, therefore, that there is no bar 
to the plaintiff’s claim by reason.of his failure*to get a decree 
for future mesne profits before the trial Court. 

In the result therefore, I find, agreeing with my ore 
brother .Stodart, J., that the appeal must be allowed and the 
plaintiff -be given a decree for restitution of ‘a sum .of 
Rs. 1,30,476 from the defendant’s-legal representative with 
costs throughout. No relief is granted against the sureties in 
this application. _Advocate’s fee Rs. 500. 

K.S. ' Te 3 Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE LAKSHMANA RAO. 


P, a .. Peittttoner® ( Accused) 
wy ; 
The Corporation of Madras .. ‘Respondent (Complainant). 


Madras City Municipal Act (IV of 1919), Ss. 218 and 357 (1)—Nottce 
under S.218—Particulars of work mot spectfied—Time for doing DORES not 
fixed—Non-complhance with notice—Offence if constiiuied. 


Where a notice issued to a person under S. 218 of the Madras City 
Municipal Act did not specify the particulars of the work to be carried out 
by him nor did it contain the time within which the work was to be carried 


out, 0 

Held, that the notice was invalid, and that the person served with the 
notice could not be convicted under S. 357 (1) of the Act for failure to com- 
ply with the notice. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judgment 
of the Third Presidency Magistrate of the Court of the Pre- 
sidency Magistrates, Egmore, Madras in M. No. 1380 of 1938. 


V. Rajagopala Mudahar for Petitioner. 


A. Suryanarayanayya for Respondent. | 

K. V. Ramaseshan on behalf of the Crown. 

The Court made the following 

_ Opper.—The evidence justifies the conclusion of the Magis- 
trate that the street in question is a private street, but particulars 
of the work to be carried out by the petitioner were not spéci- 


fied in the notice issued to him under S. 218 of the City Muni- 

a 
* Cri. R. C. No. 958 of 1938 e 20th July, 1939. 
(Ctl. R. P. No. 908 of 1938). ° 
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cipal Act nor was it proved that the time within which the work 
is to be carried out was specified in the notice served on him. 
The time was not specified in Ex. E, the copy of the notice on 
which his acknowledgment for service of notice. was obtained, 
and Ex, E-1, the Office copy of the notice which was produced 
and marked in evidence just before delivery of judgment does 
not by itself prove that any time was specifiedin the notice 
served on the petitioner. The supervisor (P.W. 1) does not say 
that to his knowledge the time was specified in the copy served 
on the petitioner, and it follows that the conviction under 5.357, 
cl. (1) of the City Municipal Act for failure to comply with a 
notice under S. 218 cannot be sustained. The conviction of the 
petitioner is therefore set aside and the fine if levied will be 
refunded. l 

B.V.V. Conviction set aside. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—Mr. JUSTICE BURN AND MR. JuSTICE 
STODART, 
In re Nainamuthu | .. Appellant™ (Accused). 

Criminal Procedure Code (V of 1898), S. 164—Accused himself giving 
the first information of the crime—Statemeni recorded by Jqint Magisirate— 
If statement under S. 164, Criminal Procedure Code—Formahties prescribed 
by section not observed—Admissibility of statement in evidence. 

The accused who was charged with the murder of his concubine 
appeared before a Joint Magistrate and made a statement to him that he had 
killed the deceased and describing the circumstances of the crime. The 
Magistrate took down the statement in writing.and the police accompanied the 
accused and discovered the body of the deceased. On appeal against convic- 
tion it was contended that the statement by the accused recorded by the 
Magistrate was one under S. 164, Criminal Procedure Code and since it was 
not recorded after observing the formalities prescribed by that section. it 
should not have been put in evidence. 

Held, the Magistrate was not investigating the case or any of the facts 
connected with the case. The infotmation given by the accused was itself 
the frst information of the crime and the statement was admissible. 

Nasir Ahmad v. The King-Emperor, (1936) 71 add: sro: L.R. 63 I.A. 
372: I.L.R. 17 Lah, 629 (P.C.), distinguished. 


Trial referred by the Court of Session of the GobaDte 
Division for confirmation of the sentence of death passed’ upon 
the said prisoner in Case No. 81 of the Calendar for 1939 on 
llth August, 1939 and appeal by the said prisoner against the 
said sentence passed upon him. ` 


* R.T. Yo. 107 of 1939 and 17th Onsen 1939, 
Crl, App. No. 439 of 1939. i ; 
12 


Saari 


Corporation 


Stodart, J. 
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M. C. Sridharan for Accused. 

The Public Prosecutor (V. L. Ethiraj) on behalf of the 
Crown. 
The Judgment of the Court was delivered by 
Stodart, ].—The appellant has been convicted of murdering 


Palaniammal, his concubine, a woman of thirty years and 
sentenced to death subject to the confirmation of this Court. 


There cau be no doubt about the facts of this case. The parties - 


are Adi-Dravidas. The accused was a married man and he had 
been keeping the deceased as his concubine for a considerable 
time. P.W. 2 his wife, lived with her parents in a house ad- 
joining that in which the accused and the deceased lived. Some 
four or fiye months before the crime, the accused and his wife 
removed to another residence, namely, a shed ina garden 
belonging to P.W. 3. This removal was in order to put a stop 
to the scandal of the accused living with his concubine while the 
accused’s wife lived in a separate house. But even after this 
change of residence, the deceased used to visit the accused and 
even to spend the night with him in the new house. The 
accused’s parents tried to put a stop to this conduct and com- 
plained to the owner of the garden witha view to pressure 
being brought to bear upon the accused, and that was the state 
of affairs at the time the deceased was killed. 

On the night of 13th February this year, the deceased was 
in the accused’s house and had her food there. Appellant and 
deceased then went to a tope which is close by and lay down to 
sleep in front of the shed occupied by P.W. 4 and her son P.W. 
5. P.W.5 waking in the morning and going- out to work saw 
the accused and the deceased lying asleep. That was in the 
early morning. A little later, according to P.W. 2, the wife of 
the accused, the accused returned to his own hut and asked for 
a drink of water which P.W. 2 gave to him. He then left 
after telling P.W. 2 that he was going to the Pollachi Court “to 
tell everything there in person.” P.W. 9, the Joint Magistrate 
of Pollachi, proves that the accused appeared before him at 
11-30 in the morning of 14th February and made a statement 
to him that he had killed the deceased and describing the 
circumstances of the crime. P.W. 9 took down the statement 
in writing and that is Ex. C. The accused then went back to 


the village accompanied by the Circle Inspegtor of Police and - 
took him to a place in the tope fifty yards from the hut of ` 


ee ee e 
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P.Ws. 4 and 5. The body was there in a hollow of the ground 
covered over with coconut leaves., „The accused had already 
told the joint Magistrate that he had covered the body with 
a thatti. The Cause of death was,a cut on -the neck which cut 
through the spinal cord and also involved the trachea and the 
large blood vessels on either side of the neck.. There is also 
evidence about the weapon with which the throat of the deceased 
woman was cut. P.W. 5 had purchased an aruval from the 
accused five or six months before this crime and he kept this 
aruval in his hut in the coconut tope. On the morning of the 
crime it was missing from the hut and the accused produced it 
from his own hut. 


It 1s urged upon us by the learned Counsel for the appellant 
that the statement made by the appellant to the Joint Magistrate, 
P.W. 9, was improperly admitted in evidence. Learned Counsel 
argues that this wasa statement made under S. 164 of the 
Criminal Procedure Code and since it was not tecorded after 
observing the formalities prescribed by that section, it should 
not have been put in evidence. We think that that-objection would 
be very just if the Magistrate had been investigating the case 
but he was not investigating the case orany of the facts connect- 
ed with the case. Onthecontrary this information given by the 
accused was itself the first informationof thecrime. The ruling 
cited to us in Nasr Ahmad.v. The King-Emperorl, does not 
apply to the facts here. When he was examined in the commit- 
ting Magistrate’s Court, the statement he had made, Ex. C, to 
the joint Magistrate was brought to the notice of the accused 
and he admitted that he had made it. At the Sessions,- however, 
he denied that he had made it, and said that when he came into 
the Joint Magistrate’s Court his intention was merely to tell the 
Magistrate that his concubine had been killed, that thereupon a 
Head Constable and the Inspector of Police pushed him into the 
dock and after that he did not remember what he had said to 


the Joint Magistrate. There is no doubt in our minds that the © 


appellant did make this confessional statement, Ex. C, and the 
facts of the crime correspond in all material details with that 
statement. The facts proved against the appellant, therefore, 
establish that he killed Palaniammal. ; 

The question however-remains whether in the circumstances 
of the case, the offence was one of murder or whether it comes 
i 





1. (1936) 71 M.L.J. 476: L.R 63 I.A. 372: I L.R. 17 Lah. 629 (P.C), 


Stodart, J. 


Prosecutor 


v. 
Ramas wami 
Nadar. 


S 


Public 
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within the fifth exception to-S. 300. The learned Public Prose- 
cutor does not support the finding of the learned Sessions Judge 
that the offence proved against the appellant was murder. The 
evidence in the case is that the accused and the deceased 
were on affectionate terms and there was no motive whatever 
for the accused to encompass the death of the deceased. In 
his confession to the Joint Magistrate, the appellant stated that 
he killed the deceased at her own request and with her glad 
consent.- He stated that on the night in question, after some 
talk, she declared that she would sever her connexion with him 
and go away and then, in the alternative,'she suggested that 
both of them might commit suicide, and that in the morning he 
killed her at the place where her body was found. This version 
of the crime apparently has been accepted from the beginning 
by the prosecution and it clearly amounts to this, that Palani- 
ammal suffered death at the hands of the appellant with herown 
consent. There were two contusions on the body besides the 
fatal wound on the neck which look as if they were caused by 
blows with a stick. But the accused was not asked about these 
marks. lt was not suggested to him that the said marks were 
inconsistent with the statement which he had madeto the Magis- 
trate that the deceased had consented to be killed. There may 
be an explanation-of these marks consistent with the story given 
by the appellant. In these circumstances, we set aside the con- 
viction for murder and convict the appellant of culpable homi- 
cide not amounting to murder. We sentence him to transporta- 
tion for life. 

K S. Conviction varied. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MkR. Justice BURN AND Mr: JUSTICE LAKSH- 
MANA RAO. 





The Public Prosecutor .. Appellant* 
v. l 
Ramaswami Nadar .. Respondent (Accused). 


` Penal Code (XLV of 1860), Ss. 300, IN. (c) and 326—O fence under—Use 
of sword for hacking of limb—Injured man dying as result of cut in arteries 
—Natwre of offence—Nature of weapon nsed to be looked into. 

An ordinary person is not presumed to know the precise location-of the 
arteries in the hyman limbs. If, therefore, a stab with a knife or dagger, 
aimed “at an arm or a leg, severs an artery and the injured man dies asa 
result, it may be quite reasonable to argue that the offence is not one of 


* Cri, Appeal No. 686 of 1939. 5th March, 1940 
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culpable homicide and that the assailant can only be presumed to have 
intended to cause hurt or grievous hurt with a dangerous weapon. The case 
is quite diferent when a weapon like a sword is used in order to chop off or 
hack at a limb. The person who usesa sword. or aruval chopping at an 
arm or a leg and by so doing severs the arteries of the arm or the leg, 
must know that he is inflicting an injury which in the ordinary course of 
nature is sufficient to cause death. The offence in that case is clearly one 
of murder. 


Appeal under S. 417 of the Code of Criminal E N 
1898, against the acquittal of the aforesaid respondent 
(accused) by the Sessions Judge of Ramnad division in S. C. 
No. 83 of 1939 on his file. l és 


Appellant in person. 

R. Sadasivam Pilla: for Respondent. 

The judgment of the Court was delivered by 

Burn, J—This is an appeal-by the Provincial Government 
from the decision of the learned Sessions Judge of Ramnad in 
5. C. No. 83 of 1939. The respondent Ramaswami Nadar was 
tried on a charge of murder. The learned Sessions Judge 
convicted him under S. 326, Indian Penal Code and sentenced 
him to rigorous imprisonment for five years. The learned 
Public Prosecutor contends that the facts established constitute 
the offence of murder. 


The respondent did not appeal from his conviction under 
S. 326, Indian Penal Code and the learned counsel who has 
appeared for him in this Court has not attempted to show 
that the learned Sessions Judge’s findings of fact are wrong. 
The evidence recorded by the learned Sessions Judge showed 
that there was some enmity between the respondent and one 
Periana Nadar, arising partly out of gambling with cards and 
partly out of the association of Periana Nadar with the res- 
pondent’s wife. On the 5th August, 1939, about 11-30 a.m. 
the respondent attacked Periana Nadar with a weapon which is 
described as “Patta knife” or “gin knife’. One witness, 
P.W. 8, says that it was “something like a sword”. P.W. 7 
says that the blade was about two cubits long. The respondent 
himself in a confession which he made to the taluk Magistrate 
on the 10th August described it as a piece of iron-bar. He also 
used the description ‘patta’. With this weapon the respondent 
inflicted nine wounds on Periana Nadar: (1) an incised wound 
across the back of the right elbow exposing the bones of the 
joint; ¢2) an incised wound on the palm of the right hand; 


Burn, Jı 


Public 
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(3) an incised wound on the middle of the right forearm; 
(4) an incised wound on the back of the left foot (the lower 


wound over the left heel; (6) an incised wouhd four inches 
long, two inches wide and 2 inches deep across the back of the 


left knee, cutting all the blood vessels, arteries, veins as well as 
nerves; (7) the left thumb was cut and was hanging down; ’ 


(8) the left index finger was split into two, and (9) a con- 
tusion on the tip of the left middle finger. The doctor, P. W. 1, 
who made the post-mortem examination, says that the cut across 
the back of the knee severed the popliteal arteries and the veins, 
and he says, “the injuries to such arteries are necessarily fatal.” 
He goes on to say “It is not a fatal or vital part.” The 
learned Sessions Judge appears to have been very gravely mis- 
led by this remark. The doctor was simply contradicting 


himself when he said in one breath that the injury was fatal- 


and in the next that it was not an injury in a fatal or vital 
part. If the injury is necessarily fatal, it is obvious that the 


part of the body upon which it has been inflicted is a vital part. — 


The real question for decision is, what was the respondent 
trying to do when he inflicted all these injuries upon Periana 
Nadan, or in other words, what was his intention? The 
learned Sessions Judge appears to think that his intention was 
only to maim the man. If by that the learned Sessions Judge 
means that the respondent was trying to chop off the man’s leg, 
that is, possibly correct. But if that be so, the respondent must 
be held to have intended to cause bodily injury Which is suffi- 
cient in the ordinary course of nature to cause death. Every 
body knows that if a man’s leg is severed close below the knee, 
the man must die from loss of blood in a very short time, un- 
less some skilful person appears, who can stop the arterial 
bleeding. The cut described by the doctor as the sixth injury 

e was 4 inches long, 2 inches deep, and gaping 2 inches wide. It 
is clear that it had cut across practically the whole of the 
muscular structures of the leg. It is not possible for a person 
who inflicts an injury like this to say that he did not intend to 
cut the arteries, or to cause the man to bleed to death. The 
case is very different from the frequent cases of stabbing with 
a knife or dagger. If a man armed with a knife or dagger 
stabs another in the arm or in the leg, it can generally be urged 
on his behalf that he was not trying to kill, and that he Was not 
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trying to inflict such bodily injury as sufficient in the ordinary 
course of nature to cause death. An ordinary person 1s not 
presumed to know the precise location of the arteries in the 
human limbs. Ify therefore, a stab with a knife or a dagger, 
aimed at an arm or a leg, severs an artery and the injured man 
dies as a result, it may be quite reasonable to argue that the 
offence is not one of culpable homicide and that the assailant 
can only be presumed to have intended to cause hurt, or 
grievous hurt, with a dangerous weapon. The case is quite 
different when a weapon like asword is used in order to chop 
off or to hack at a limb. The person who uses a sword or 
aruval, chopping at an arm or a leg and by so doing severs the 
arteries of the arm or the leg, must know that he is inflicting 
an injury which in the ordinary course of nature is sufficient to 
cause death. The offence is clearly one of murder. See 
illustration (c) to S. 300, Indian Penal Code. 

Accordingly we set aside the conviction for an offence under 
S. 326, Indian Penal Code and the sentence of five years’ 
rigorous imprisonment. We convict the respondent for the 
offence of munder with which he was charged and we 
sentence him to transportation for life. 


B.V.Y. Appeal allowed. 





[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction. ) 
PRESENT :—SIR ALFRED Henry Lionet Leaca, Chtef 
Justice, MR. JUSTICE KING AND MR. JUSTICE KRIsHNASWAMI 
AIYANGAR. 


The Commissioner of Income-tax, Madras . _. Petitioner" 
V. 
Messrs. Harveys, Limited, Tuticorin .. Respondents. 


Income-tax Act (XI of 1922), S.10 (2) (vi)—Depreciation allowance— 
Basis of fixing value of assets—If income-tax authorities can go behind a 
contract of sale to determine the true value of the assets—-Arrangement to 
allot certan shares and gin cotton at a particular rate fora number of years 
—Benefii of ginning. l . 

The assessee H. Co. wasa private company incorporated in May 1933 
with a capital of Rs. 5,00,000 divided into 5,000 shares of Rs. 100 each, and all 
the shares have been issued. Of these, A. and F. Harvey firm was allotted 
3,998 shares, Madura Mills. Ltd., 1,000 shares and Comorin Investment and 
I ————— 


*O.P.No. 160 of 1939. - 4th March, 1940. 
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Trading Co., Ltd., 2 shares: Partners of A. and_F. firm were two brothers 
(A, Harvey and J. C. Harvey) and Tuticorin Co., Ltd. 


In April 1933 it was arranged that on incorporation the assessee Company 
should purchase for Rs. 15,00,000 the assets of a cotton ginning business 
owned by A and J. C. Harvey as individuals and not as partners of A. and F. 
firm, For several years Messrs. A and J. C. Harvey had ginned cotton for 
Madura Mills at Rs. 12-8-0 per candy on an average. It was arranged that 
on incorporation the Madara Mills should allot 20,000 shares to the assessee 
Company and as consideration the assessee Company should allot to the 
Madura Mills 1,000 shares and gin cotton at Rs 8 per candy for ten years and 
as per that -the respective shares were also allotted The assessee Company 
paid no cash for the.assets which it acquired from A. and J C. Harvey. Five 
lakhs of rupees was satisfied by the issue of shares and the balance of ten 
lakhs of rupees by the issue of two debentures for Rs. 5,00,000 each to F. Co. 
and K. Co, two companies registered’ in Canada and controlled by Messrs. 
A. and J. C Harvey through their wives. The position was found to be that 
instead of the vendors receiving Rs. 10,00,000 in cash the Canadian com- 


panies which they controlled received debentures for this amount and the 


Canadian companies in turn issued their own debentures to the wives of the 


vendors. The income-tax authorities found that the issue of debentures- 


represented an artificial transaction undertaken to give an air of reality to 
the inflation in the value of the assets acquired by the company and a scheme 
to defeat the payment of income-tax. The books showed that the asrets 
acquired from A and J. C. Harvey were originally acquired for Rs. 10} lakhs 
and allowing for depreciation, the assets in the books stood at Rs. 5 lakhs 


but the contract valued it at Rs 15 lakhs and the assessee H. Co. claimed 


that depreciation allowance under S. 10 (2) should be as on an asset of 15 
lakhs. : But the income-tax authorities allowed only as on 5 lakhs. The 
income-tax authorities regarded the transaction between the company and 
the Madura Mills as involving a payment on account of ginning charges of 
Rs. 6,00,000 and treated it as a payment by the Madura Mills to the assessee 
company on account of ginning charges for ten ears. 


Held, (i) that, where the circumstances show that the assessee has 
arranged to put an entirely fictitious price on his assets, it is open to the 
income-tax authorities to refuse to accept that price and to ascertain what 
the true value is. The original cost of any particular asset is entirely a 
question of fact and the mere existence of a document showing that a 
contract has been made for Purchase at a certain price does not preclude the 
Commissioner from determining its real value. The Commissioner was 
therefore entitled to look behind the contract figure of 15,00,000 and fix its 
true value as a fact. 


(t$) that where the issue of debenture loan is found to be illusory the 
interest paid on the debentures is not allowable as a deduction. 


(14) that the arrangement by which a Proportiongof the shares of the 
Madura Mills was issued to the assessee company in respect of the ginning 
contract is not a transaction of a capital nature and the benefit received by 
the company represents profits received in the year of payment. 


Reference to this Court by the Commissioner of Income- 
tax, Madras, under S. 66 (2) of-the Indian Income-tax Act, 
XI of 1922, for decision on the following question:—. 
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“1, Whether the Income-tax authorities were justified in law 
in going behind the contract for the sale of the assets of the 
Harvey Brothers, to the petitioner company for Rs. 15 lakhs? 

2. If the answer to the above is in the affirmative (a) 
whether there was any material before the Income-tax authorities 
to justify their finding that the original cost of those assets to the 
petitioner company was not Rs. 15 lakhs and (b) if there was 
such material was there any material for their finding that the cost 
of the assets was Rs. 5 lakhs? | 

3, Whether there was any material before the Income-tax 
authorities to justify their conclusion that the debenture loan of 
Rs. 10 lakhs was illusory and colourable and that the interest paid 
thereon is not therefore allowable as a deduction? 

4. Whether the transaction of exchange of the Madura Mills 
shares with the shares of the Petitioner company is an isolated 
transaction and of a capital nature? 

5. Whether on the facts of the case the difference if any 
between the values of the exchanged shares could be said to, be 
profit in the‘hands of the. petitioners assessable to tax ; 

6, Whether the Income-tax authorities were correct in 
adopting the market value in respect of the 20,000 Madura Mill 
shares allotted to the petitioners? 

7. Whether there was any material before the Income-tax 
authorities to justify their finding that the difference in value 
between the 20,000 shares of the Madura Mills, Limited, received 
by the petitioners and the 1,000 shares of their own company 
allotted by the petitioners to the Madura Mills amounted to six 
lakhs ?” 

K. V. Sesha Atyangar for Petitioner. 


The Advocate-General (Str A. Krishnaswams Atyar) and 
M. Subbaroya Asyar for Respondents. 


The Court delivered the following 


Jupcments. The Chief Justice —The assessee company is 
a private company having been incorporated in British India in 
May 1933. The capital is Rs. 5,00,CO0O divided into 5,000 
shares of Rs. 100 each and all the shares have been issued. 
The shareholders and their holdings are as follows: (1) the 
firm of A, and F. Harvey, 3,998 shares; (ii) the Madura Mills 
Company, Limited, 1,000 shares and the Comorin Investment 
and Trading Company, Limited, 2 shares. For the sake of 
brevity I will refer to the assessee company as ‘the Company”, 
to the frmof A and F. Harvey as “the firm” and to the Madura 
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Mills Company, Limited, as the “Madura Mills’. The firm 
consists of three partners, namely, Mr. A. Harvey, Mr. J. C. 
Harvey and the Tuticorin Company, Limited, the shareholders 
of which are mostly certain employees of theirm. Mr. A. 
Harvey and Mr. J. C. Harvey are brothers. The profits of the 
firm are divisible between the partners in the following pro- 
portions: Mr. A. Harvey 63/128; Mr. J. C. Harvey 63/128; 
and the Tuticorin Company, Limited, 2/128. The capital of the 
Comorin Investment and Trading Company, Limited, is divided 
into 10,000 shares of which Mr. A. Harvey and Mr. J. C. 
Harvey hold between them 9,999 shares. | 


In April 1933 it was arranged that on incorporation the 
Company should purchase for Rs. 15,00,000 the assets of a 
cotton ginning business owned by Messrs. A. and J. C. Harvey 
as individuals and not as members of the firm. The assets 
consisted of lands, buildings, plant and machinery. Of the 
purchase consideration Rs. 4,71,383 was allocated to the lands 
and buildings, and Rs. 10,28,617 to the plant and machinery. 
For several years Messrs. A and J. C. Harvey had ginned 
cotton for the Madura Mills. The rates charged for the years 
1930, 1931 and 1932 averaged Rs. 12-8-0 per candy. Before 
the incorporation of the Company negotiations took place 
between Messrs. A. and J.C. Harvey and the Madura Mills for 
the conclusion of an arrangement under which the Madura 
Mills should allot 20,000 shares to the company and as consi- 
deration the company should allot to the Madura Mills 
1,000 shares and enter into a contract under which the com- 
pany should agree to gin cotton for the Madura Mills at 
a flat rate of Rs. 8 per candy for a period of ten years from 
Ist April, 1933. An agreement was arrived at on this basis 
after the incorporation of the company and 1,000 of its shares 
were allotted to the Madura Mills on the 24th July, 1933. The 
formal contract with the Madura Mills was executed on the 
26th August, 1932, and the allotment to the company of the 
20,000 shares of the Madura Mills duly followed. 

The,company paid no cash for the assets which it had acquir- 
ed from Messrs. A. and J. C. Harvey. Of the Rs. 15,00,000 
stated to be the consideration, Rs. 5,00,000 was satisfied 
by the issue of shares and the balance of Rs. 10,00,000 by the 
issue of debentures. On the 2nd June, 1933, the company 
passed the following resolution: ° 
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“Resolved unanimously that the sum of Rs. 10,00,000 be raised by the 
issue of two debentures for Rs. 5,00,000 each bearing interest at 7 per cent. 
per annum charged upon its undertaking.and all its property whatsoever 
and wheresoever both present and future including its uncalled capital if any 
and goodwill in the form now submitted to the meeting and-that in consi- 
deration of the Finchley Investments, Limited, and the Kochadai Invest- 
ments, Limited, having each paid to the company the sum of Rs. 5,00,000 
that the above-mentioned two debentures be scaled and issued to the above 
companies.” 

The Finchley Investments, Limited, and the Kochadai 
Investments, Limited, are two private companies registered in 
Canada and controlled by Messrs. A. and J. C. Harvey through 
their wives. The Finchley Investments, Limited has an authorized 
capital of $50,250, divided into 50 class A Cumulative preferred 
shares of $5 each, and 10,000 class B shares of $5 each, of 
which all the class A shares and 5,990 ol the class B shares 
have been issued. All the class B shares are held by Mrs. 
A. Harvey. This company has taken authority to issue debentures 
to the value of $10,00,000 and has in fact issued $5,99,000, 
all of which arealso held by Mrs. A. Harvey. The Kochadai 
Investments, Limited, has an authorized capital of $25,250 made 
up of 50 class A Cumulative preferred shares of $ 5 each and 
5,000 class B shares of $ 5 each, of which all the class A 
shares and 1,990 of class B shares have been issued. Mrs. 
J. C. Harvey is the holder of the 1,990 class B shares. This 
company has authority to issue debentures to the amount of 
$500,000. Of these debentures $1,99,000 have been issued 
and $6,000 of them have been redeemed. The outstanding 
debentures are all held by Mrs. J. C. Harvey. Of the deben- 
tures issued by the Finchley Investments Limited the amount 
of $1,69,000 was issued on the 17th October, 1933, and of 
those issued by the Kochadai Investments, Limited, a similar 
amount was issued on the 12th October, 1933. 


On the passing of the resolution which I have just quoted, 
two cheques for Rs. 5,00,000 each were drawn by the firm in 
favour of the company, but it was not intended that they 
should be presented for payment. In the course of explana- 
tions given on behalf of the company in answer to questions 
put by the income-tax authorities it was stated that the two 
cheques were issued by the firm on behalf of the Canadian 
Companies in pursuance ofan oral arrangement between Messrs. 
A. and J. C. Harvey on the one side and the agents ðf the 
Canadian Companies on the other with a view to avoiding 
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costly cross remittances. It was also stated that Mrs. J. C. 
Harveys had received Rs. 5,00,000 from the Kochadai Invest- 
ments, Limited and that Mrs. A. Harvey had received an equal 
sum from the Finchley Investments, Limited., It turned out 
that the payments to these ladies did not represent cash but 
merely the issue to them of debentures by the Canadian Com- 
panies. Therefore the position was that instead of the vendors 
receiving Rs. 10,00,000 in cash the Canadian Companies which 
they controlled received debentures for this amount and the 
Canadian Companies in turn issued their own debentures to the 
wives of the vendors. The fact that the vendors received by 
this roundabout way debentures in lieu of cash will not affect 
the legal position if the transaction is a genuine one, but the 
Income-tax authorities say that it is not. They contend that 
the issue of debentures represents an artificial transaction 
undertaken to give an appearance of reality to the inflation in 
the value of the assets acquired by the company and a scheme 
to defeat the payment of Income-tax. 


It is made abundantly clear by the Commissioner of 
Income-tax in the statement of the case that the Rs. 15,00,000 
representing the purchase consideration is in fact a highly 
inflated figure. All the assets of the business had been pur- 
chased by Messrs. A. and J. C. Harvey between the years 1897 
and 1931 fon about Rs. 10,50,000. ° 

[Their Lordships here extract a statement showing the dates 
of construction or purchase of the various assets, their original 
cost, their written down value according to the accounts of the 
firm, and the values placed upon them at the time of the sale to 
the assessee. The table shows that the total original cost is, 
Rs. 10,51,323-10-6, the written down cost in the books of A. 
and F, Harvey is Rs. 5,00,000 and that the value as adopted by 
the assessee at the time of sale is Rs. 15,00,000.] 


It is not necessary to examine these figures in detail to 
show that Rs. 15,00,000 was out of all proportion to the real 
value of the assets. It will be sufficient if attention is drawn 
to the machinery statement. The press at Sattur was purchased 
in 1914 for Rs. 1,01,411-13-2 and 19 years later was sold for 
Rs. 2,06,250. The gins at Sattur were purchased between 1905 
and 1915 for Rs. 1,05,683-14-2 and were sold for Rs 2,06,250. 
The press at Dindigul was acquired during the years 1928 and 
1929 for Rs. 84,944-13-10, and was also sold for Rs. 206,250. 
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The gins at the same place were purchased during these years 
for Rs. 60,892-10-11 and they weresold for Rs. 2,06,250. 
The total assets stood in the books of firm at Rs. 5,00,000 and 
notwithstanding that there must have been’ considerable 


depreciation they were passed on to the company at the figure ` 


of Rs. 15,00,000. It has not been suggested by the company 
that the value of the assets had incneased owing to special 
circumstances. On the contrary it had to:be admitted to the 
income-tax authorities that the value of ginning factories had 
been seriously affected by the depression prevailing in the 


‘textile trade. Indication of the extent of depression may be 


gathered from the fact that a factory built by another company 
at Sattur at a cost of over Rs. 2,00,000 was acquired by the 
company in 1934 for Rs. 40,000. 


The company was assessed by the Income-tax Officer, 
Tuticorin, for the year 1934-35 on a total incomeof Rs. 82,643. 
The previous year was the year ended 31st March, 1934, and 
the assessment was completed on the 31st August of that year. 
In arriving at the figure of Rs. 82,643 the Income-tax Officer 
allowed a deduction of Rs. 61,130 as interest on the debentures 
which were issued to the Canadian companies. The true 
nature of the transaction with those companies had not then 
been realized, but further investigations carried out by the 
Income-tax Officer led to the disclosure of the position which 
I have stated. It was also discovered that the company had 
not declared any dividend out of the profits of the year ended 
31st March, 1934, and that out of the total book profits 
amounting to Rs. 85,225 during the two years ended 31st March, 
1935 only Rs. 25,000 had been distributed by July, 1935. The 
explanation given on behalf of the company was that the year 
1933-34 was the first year of its working and that having 
regard to the world depression the directons had decided on the 
ground of prudence not to pay a dividend in respect of that 
year. Not being satished with this explanation and being of 
the opinion that the real object of not distributing profits was 
to enable Messrs. A. and J. C. Harvey to avoid a large Amount 
of super-tax, the Income-tax Officer asked the Assistant Com- 
missioner to give his approval under S. 23-A (2) of the Indian 
Income-tax Act, 1922, to an order being passed that the sum 
payable as incortie-tax by the company should not be determined 
and that the proportionate share of each member in the profits 
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and gains should be included in the total income of the member 
for the purpose of assessment to tax. After giving the com- 
pany an opportunity of being heard the Assistant Commis- 
sioner passed the order asked for by the Idtome-tax Officer. 


‘The Income-tax Officer then computed the income of the 


company for the year 1933-34 which had escaped assess- 
ment in 1934-35 at Rs. 7,11, 316. This figure included the 
following major items: 

(a) Rs. 48149 depreciation allowed in excess of the original 
assessment. 

(b) Rs. 61,130 interest on debentures allowed in the original 
assessment. 

_(c) Rs. 6,00,000 advance received on account of ginning charges. 


The Income-tax Officer regarded the transaction between 
the company and the Madura Mills as involving a payment on 
account of ginning charges of Rs. 6,00,000. This figure was 
arrived at after allowing the company to treat the allotment of 
1,000 of its shares to the Madura Mills as a capital transaction. 
The market value of the 20,000 shares of the Madura Mills 
which the company acquired was Rs. 7,00,000. The 1,000 
shares of the assessee which the Madura Mills received 


in exchange in consequence of the arrangement had no market 


value, but the Income-tax Officer took the nominal value of 
Rs. 1,00,000 to be their true value. The difference between 
Rs. 7,00,000 and the Rs. 1,00,000 represented the payment by 
the Madura Mills to the company on account of ginning charges 
for the period of ten years. 


The company appealed to the Assistant Commissioner 
against this new computation of income and objected to the 
inclusion of the three items (a), (b) and (c) in the total 
income. The Assistant Commissioner accepted the Income-tax 
Officer’s computation and dismissed the appeal. The company 
then applied to the Commissioner of Income-tax for revision 
of the Assistant Commissioner’s order under S. 33 and asked 
in the alternative that certain questions of law be referred 
to this Court under S. 66 (2). Messrs. A. and F. Harvey also 
appealed against the order passed under S. 23-A. That appeal 
is pending but the question of the validity of the order does 
not „arise in the present proceedings. The Commissioner 
acceded to the request of the company for a reference and has 
asked the Court to decide the following questions:— ° 
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“1, Whether the Income-tax authorities were justified in law in going 
behind the contract for the sale of the assets of the Harvey Brothers to 
the petitioner company for Rs. 15,00,000? 

2. If the answer to the above is in the affirmative, (a) whether there 
was any material before the Income-tax authorities to justify their finding 
that the original cost of those assets to the petitioner company was not 
Rs. 15,00,000 and (b) if there was such material was there any material 
for their finding that the cost of the assets was Ra. 5,00,0007 

3. Whether there was any material before the Income-tax authorities 
to justify their conclusion that the debenture loan of Rs. 1,00,000 was 
illusory and colourable and that the interest paid thereon is not therefore 
allowable as a deduction? 

4. Whether the transaction of exchange of the Madura Mills shares 
with the shares of the petitioner company is an isolated transaction and of 
a capital nature? 

5. Whether on the facts of the case the difference if any iea the 
values of exchanged shares could be said to be profit in the hands of the 
petitioner assessable to tax? 


6. Whether the Income-tax authorities were correct in adopting the 
market value in respect of the 20,000 Madura Mills shares allotted to the 
petitioners? 

7. Whether there was any material before the Income-tax authorities 
to justify their finding that the difference in value between the 20,000 shares 
of the Madura Mills,Limited,received by the petitioners and the 1,000 shares 
of their own company allotted by the petitioners to the Madura Mills 
amounted to 6,00,000?” 


Question No. 1.—By virtue of S. 10 (2) (vt) of the Indian 
Income-tax Act, 1922 an assessee is entitled to an allowance on 
account of depreciation in respect of buildings, machinery or 
furniture which belong to him and are used for the purposes of 


‘his business. The Commissioner rightly observes that the 


original costs of any particular asset is entirely a question of 
fact, and like any other question of fact depends upon the 
evidence produced to prove it. The mere production of docu- 
mentary evidence showing that a contract has been made for 
purchasing assets at a certain price does not conclusively 
establish the correctness of a claim made by an assessee that 
for the purpose of S. 10 (2) (vt) the original cost is the 
amount shown in the document. I also agree with the state- 
ment of the Commissioner that where the circumstances show 
that an assessee has arranged to put an entirely fictitipus price 
on his assets it is open to the income-tax authorities to refuse 
to accept that price and to ascertain what the true value is. 


On behalf of the company the learned AdvocateGeneral 
has contended that the Court cannot go behind the contract 
and i support of this argument has quoted the decision of the 





104 THE MADRAS LAW JOURNAL REPORTS. ` [1940 


House of Lords in Aron Salomon v. Salomon & Co., Lid.A, 
but I fail to see what bearing that case has here. A leather 
merchant and a boat manufacturer sold his business to a limited 
company which had a nominal capital of 40,000 shares of £1 
each. Before the incorporation of the company the vendor 
entered into a contract with the trustee of the future company 
settling the terms upon which the transfer was to be made. One 
of the conditions was that part payment might be made to the 
vendor in debentures of the company. The memorandum of 
association was signed by the vendor, his wife, a daughter and 
four sons all of whom subscribed for one share each. In part 
payment of the purchase consideration debentures were issued 
to the vendor to whom was allotted 20,000 shares which were 
paid for out of the purchase money. The total number. of 
ghares issued was 20,007 and with his 20,000 shares the vendor 
had complete control of the company. At the time of the sale 
the business was solvent, but bad times came and the company 
was forced to go into liquidation. The question was whether 
the vendor as the holder of the debentures was entitled to 
preference over the other creditors of the company. Overruling 
the Court of Appeal, the House of Lords held that it was not 
contrary to the true intent and meaning of the Companies Act, 
1862, for a trader to sell his business to a limited liability 
company consisting of himself and the members of his family, 
the business then being solvent, all the terms of sale being 
known to and approved by the shareholders, and all the require- 
ments of the Act being complied with. There had been no 
fraud upon the creditors or shareholders and the liquidator 
was not entitled to rescission of the contract of purchase. 

In the present case the Court is not considering a situation 
analogous to the situation in Aron Salomon v. Salomon & Co., 


Lid.1 and it is not considering the provisions of the Indian ` 


Companies Act, but the provisions of the Indian Income-tax 
Act. To accept the argument of the learned Advocate-General 
would mean that where an assessee had placed a fictitious value 
on his assets he would be entitled to the statutory allowance for 
depreciation on the fictitious figure and consequently would 
escape payment of income-tax. Therefore, to accept the argu- 
ment would be to go agaiast the true intent and meaning of the 
Indian Income-tax Act. As I hold that the income-tax 


1. (1897) A.C. 22, 
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authorities have the right to look behind the contract of sale it 
follows that my answer to the first question is in the affirmative. 

Question No. 2.—I have shown the basis on which the 
company says that the figure of Rs. 15,00,000 is arrived at and 
I am of the opinion that there was material to justify the 
finding of the income-tax authorities that the original cost of 
the assets acquired was’ not Rs. 15,00,000. The purchase 
consideration was the allotsnent of shares of the face value 
of Rs. 5,00,000 and debentures of the nominal value of 
Rs. 10,00,000 but the shares and the debentures had no value 
beyond the value of the assets acquired. The company adduced 
no evidence of the value of the assets. It relied entirely on the 
figure stated in the contract of sale. In these circumstances the 
income-tax authorities took the true value to be the figure at 
which the assets stood in the books and as this was the only 


evidence before them I consider that they were justified in 


their conclusion, especially in view of the age of most of the 
assets. If the company had placed before the income-tax 
authorities evidence to show that the assets stood in the books 
of the firm at a lower figure than their true value the position 
would have been different. But it did not do so and the 
inference is that it was not ina position to show that the assets 
were of higher value. 


I would answer both parts of the second question in the 
affirmative. 

Question No. 3.—I have already stated the facts relating 
to the debenture issue and I consider that these facts provide 
material amply sufficient to justify the conclusion that the 
debenture loan of Rs. 10,00,000 was illusory and colourable. 
It follows that in my opinion the interest paid on the debentures 
is not allowable as a deduction. 

Questions Nos. 4, 5, 6 and 7.—These questions may be 
dealt with conveniently together. The learned Advocate-General 
has contended that the exchange of the shares of the Madura 
Mills for the shares of the company and, the benefit of the 
ginning contract must be regarded as one transaction and 
entirely of a capital nature. He has also said that as the 
Madura Mills has been alllowed to treat it as being a transac- 
tion of a capital nature the company must be allowed totreat 
it in the same Way. I am unable to accept either of these pro- 
positions. The main part of the consideration which the 
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Madura Mills received for its 20,000 shares was the benefit to 
be derived from the ginning contract. For ten years the 
company has to gin cotton for the Madura Mills at a price 


far below the market price. I consider that*the income-tax | 


authorities were justified in regarding the transaction of a 
capital nature only to the extent of Rs. 1,00,000, represented 
by the shares of the company allotted to the Madura Mills. 
The company in return for an immediate gain of Rs. 6, 00,000 
agreed to reduce its probable annual gains over a period of 
ten years. In other words instead of getting a probable income 
of Rs. 6,00,000 spread over ten years it obtained a lump sum 
payment in one year. Nor do I regard the fact that this 
gain was not in money but in money’s worth, namely, shares, 
makes any difference. 


In my opinion the income-tax authorities were also justified 
in taking the value of the 20,000 shares which the company 
received from the Madura Mills to be the market value at 
the date of the transaction. It has been argued by the learned 
Advocate-General that to place on the market at once a block 
of 20,000 shares would mean a-depression in the price. As the 
Commissioner has remarked the shares were not put on the 
market and were not intended to be put on the market. 


In support of his argument that the answers to these four 
questions should be in favour of the company, the learned 
Advocate-General has quoted to us Hawley v. Commissioner of 
Inland Revenuel, Van Den Berghs, Lid. v. Clark, Short 
Brothers, Ltd. v. The Commissioners of Inland Revenues and 
The Commissioner of Income-tax v. Shaw, Wallace & Co.4, but 
I can find no support for him in these judgments. 


In Hawley v. The Commissioner of Inland Revenue,! the 
facts were these. In consideration of an advance of £,7000- 
made by the assessee to a company in 1905, he received 
debentures of the nominal value of £7,000 repayable after 
December 1914, by half yearly instalments of £500 and from 
a director 5,600 £1 ordinary shares of which he was to transfer 
400 shares on receiving each payment of £500 in respect of the 
debentures. He was also to receive one-fifth of the profits each 





1.” (1925) 9 Tax Cases 331. 2. (1935) A.C. 431. 
> 3. (1926) 12 Tax Cases 955. e 
4. (1932) 63 M.L,J. 124: L.R- 59 I.A. 206: I.L.R. 59 Cal. 1343 ÎP.C.). 
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year up to December, 1914, and thereafter a share of the profits 
corresponding, in effect, to the proportion of the debentures 
remaining unpaid from time to time. The assessee received no 
share of the’ profits for the years 1915, 1916 and 1917 until 
1920 when he received a sum of £6,000 in settlement of what 
was due to him by way of profits for those years. In May, 
1921, he was paid £10,000 in full settlement of the liability 
under the agreement up to December, 1921, the prospective date 
of its termination. The sums of £6000 and £10,000 were 
assessed to super-tax for the years 1920-21 and 1921-22 respec- 
tively as forming part of his total income for the years 1919-20 
and 1920-21. It was held that he was entitled under the 
original contract to have his share of the profits paid to him! 
each year and that for the purpose of computing his income for 
super-tax the £6,000 and £10,000 must be spread over the 
years in respect of the profits of which they were paid, subject 
to the entire exclusion from liability to super-tax of such part of 
the sum of £10,000 as represented a composition of his right 
to receive a share of the profits of the year 1921. In the case 
now before us there was no arrangement by which the payment 
was to be spread over a period of years. The contract was one 
under which the company got an immediate gain in considera- 
tion of its reducing its charges. It must be regarded as a 
contract entered into in the ordinary course of its girining busi- 
ness and nothing else. : 


Van Den Berghs, Lid. v. Clarke! was a decision of the 
House of Lords. The facts are even further away from the facts 
in the present case but an observation of Lord Macmillan has 
application here, not in favour of but against the argument of 
the learned Advocate-General An English company carried on 
a large business in the manufacture of margarine and other 
substitute for butter. In 1908 the company entered into an 
agreement with a Dutch company of rival manufacture under 
which the two companies undertook to share profits and losses 
in the proportion which, on an average of five years, the profits 
of the rival tradings in margarine bore to each other. In 1913 
there was an extension of the agreement which was to be pro- 
longed till the end of 1940. The two companies carried on 
their businesses separately until the end of 1913.' During the 
last war the agrgement could not be observed, but in 1920 a 
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third agreement was entered into by which the former agree- 
ments were amended. One of the terms of the amended agree- 
ment was that the results of trading in the year 1914 and the 
later years should be ascertained by accountants on each side 
and that any dispute arising under the agreements should be 
settled by arbitration. Disputes did arise and there was a sub- 
mission to arbitration. The arbitration proceedings were, how- 
ever, settled on terms by which the agreements were rescinded 
and the Dutch company paid the English company a sum of 
£4.50,000 as damages. The question was whether the 
£4,50,000 was in the nature of a capital asset or a receipt of 
income to be included in the profits of the English company. 
It was held that the payment was in the nature of a capital 
asset. The passage in the judgment of Lord Macmillan which 
has bearing in the present case is this: 

‘Now what wete the appellants (the English company) giving up? 
They- gave up their whole rights under the agreements for thirteen years 
ahead. These agreements are called in the stated case ‘pooling agreements’, 
but that is a very inadequate description of them, for they did much more 
than merely embody’ a system of pooling and sharing profits. If the appel- 
lants were merely teceiving in one sum down the aggregate of profits which 
they would otherwise have received over a series of years the lump sum 
might be regarded as of the same nature as the ingredients of which it was 
composed.” 

Lord Macmillan’s judgment was accepted by all the 
members of the House of Lords who heard the appeal and 
therefore we have here authoritative indication that if a pay- 
ment represents a lump sum payment of profits which would 
otherwise be received over a series of years it may be regarded 
as representing income. 

The decision in Short Brothers, Lid. v. The Commissioners 
of Inland Revenwel, was that the compensation paid in cancella- 
tion of certain contracts was chargeable to excess profits duty 
as a receipt of profits in the course of the company’s ordinary 


° trade, and must be included in the profits for the accounting 


period in which it became payable and was in fact paid. This 
case certainly does not help the company. The Commissioner 
of Income-tax v. Shaw, Wallace & Co.,2 was quoted because the 
Privy Council there said that the word ‘income’ connotes a 
periodical monetary return coming in with.some sort of regu- 





i -(1926) 12 Tax Cases 955. $ 
2. anes: ‘124: LR. 59 LA. 206: LL.R. 59 Cal. 1343 (B.C). 
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larity, or expected regularity, from definite sources. The 
source is not necessarily one which is expected to be continuously 
productive, but it must be one whose object is the production of 
a definite retum, excluding anything in the nature of a mere 
windfall. It cannot be suggested ihat the allocation of the 
20,000 shares of the Madura Mills was in the nature of a wind- 
fall The contract fell within the scope of the memorandum of 
association of the company and it seems to me that the result- 
ing benefit to the company must be classed as income. 


A decision which is far more in point is that of Rowlatt, J., 
in the Commissioners of Inland Revenue v. The North Fleet 
Coal and Ballast Co., Lid.) A company owned a chalk quarry 
and contracted to supply a purchaser with a specified quantity 
of chalk yearly for ten years. The contract also included in its 
terms that the quarry company should build a wharf at which 
the purchaser’s ships could load the chalk. As the result of the 
war of 1914 the agreement was suspended and after the war 
the purchaser did not wish to take further deliveries. It was 
then agreed between the quarry company and the purchaser 
that in consideration of a payment of £900 a year for the 
remaining four years of the term the purchaser should be 
relieved of his liability under the contract. Subsequently, the 
quarry company accepted a lump sum payment of £3,000 in 
lieu of the four annual payments of £900 and the £ 3,000 was 
applied by the quarry company in writing down the cost of the 
wharf. It was held that the £3.000 was chargeable to excess 
profits duty as a trading profit of the quarry company and 
therefore must be included in the profits of the year in which 
it was agreed to be paid. Rowlatt, J., refused to graft a distinc- 
tion upon the decision of the Court of Appeal in Shorts case®. 
He considered that if a sum represented profits in a new form 
then that was income and income in the year in which it was 
received. 


The answers which I would give to the four questions are. 


these: 

No. 4.—The arrangement by which a proportion:of the 
shares of the Madura Mills was issued to the company in 
respect of the ginning contract is not a transaction of a capital 
———— e—a 

e 1. (1927) 12 Tax Cases 1102. 
e 2. (1926) 12 Tax Cases 955. 
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nature and the benefit received by the company represents 
profits received in the year of payment. 

No. 5.—On the facts of the case the difference beeen 
the values of the exchanged shares must be Allocated to the 
ginning contract and as such is profit in the hands of the 
company assessable to the tax 

No. 6.—The income-tax auone were right in adopting 
the market value in respect of the 20,000 shares of the Madura 
Millis allotted to the company. 

No. 7.—There was material before the income-tax authori- 
ties to justify their finding that the difference between the 
20,000 shares of the Madura Mills received by the company 
and the 1,000 shares of the company allotted to the Madura 
Mills amounted to Rs. 6,00,000. 

The result is that the income-tax authorities have succeeded 
on all the questions raised and therefore are entitled to their 
costs, which we fix at Rs. 250. 

King, J.—I agree. 

Krishnaswanu Aiyangar, J.—I agree. 

S. V. V. Reference answered in 

favour of Commissioner. 





a [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
- PRESENT:—SmR ALFRED Henry LIoNEL Leaca, Chief 
Justice, MR. Justice KING AND MR. JUSTICE KRISHNASWAMI 
ATYANGAR. 


Commissioner of. Tncome-tax, 
Madras - ~. Petsttoner* 
ioe 


, Madras and Southern Mahratta Rail- 


way Company, Limited, Madras .. Respondent. 


Indian Income-tax Act (XI of 1922), S. 4—Interest paid in London— 
Whether interest accruing in British Indioa—Guaranteed interest—Secretary 
of State paying interest on the amount of PROC ARI EE REI NET the amount 
kable to deduction by the Company. 

By virtue of a contract entered into between the Secretary of State for 
India agd the Southern Mahratta Railway Company the company undertook 
to pay into the Bank of England a certain sum to the credit of the Secretary 


*O.P. No. 225 of 1939. 14th March, 1940. 
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of the State and he in return undertook to pay half yearly to the company 
out of the revenues of India interest at the rate of 34 per cent. per annum 
onthatamount. The practice was the distribution of profits of the company 
for every year rested with the Secretary of State who was entitled to deduct 
the equivalent in riipees of the amount he has paid to the company by way 
of guaranteed interest in the course of the year. In the year of accounting 
the company deducted a certain sum as having been received from the Secre- 
tary of State as interest under his guarantee. On the question whether the 
said sum of guaranteed interest paid by the Secretary of State which was 
deducted for the purpose of the company’s return was liable to assessment 
in the company’s hands, 

Held, that the company was not liable to deduction. Following Ihe 
Madras and Southern Mahratia Roikway Co, Lid. v. The Commissioner of 
Inland Revenue, (1926) 12 Tax. Cas. 1111, the Secretary of State must be 
considered to have recouped out of what is called the Company's share of 
the surplusjreceipt and the extent of his recoupment depends upon the 
amount of profits. Hence it is a distribution of profits in recoupment 
of a guarantor who guaranteed those profits. 

The Bengal Nagpur Raikway Co, Lid.v. The Secretary of State for 
India, (1922) I.L.R. 49 Cal. 815: 1 1.T.C. 178, dissented from. 

Held, further, that all the profits of the company accrue or arise in 
British India including the payment of interest in London within the meaning 
of S. 4 of the Indian Income-tax Act. 

Sarupchand Hukumchand v. The Commissioner of Income-tax, Bombay, 
(1931) 5 I.T.C. 108; Commissioner of Income-iax, Bombay v. Chumilal 
B. Mehta, (1938) 1 M.L J. 785: L.R. 65 ILA. 132: I.L R. 1938 Bom, 752 
(P.C) and The Right Rev. C. J. C. Saunders v. The Commissioner of 
Income-tax, United Province, (1931) 5 I.T.C. 454, referred to. 


Case stated by the Commissioner of Income-tax, Madras, 
under S. 66 (1) of the Act. 


2. The reference arises out of the assessment of the Madras 
and Southern Mahratta Railway Co., Ltd., Madras (hereinafter 
referred to as the ‘company’) for the year 1937-38. Under S. 22 
(1) of the Act the company returned an income of Rs. 24,356,479 
for the accounting year 1936-37. In arriving at this income, the 
company deducted Rs. 23,33,333 being the amount of “guaranteed 
interest” payable to them by the Secretary of State. This 
“guaranteed interest” is a sum which, as subsequently explained, 
the Secretary of State is bound under a contract to pay over to 
the company for distribution among their shareholders and which 
he has power to recoup by retaining an equivalent sum from 
the surplus receipts of the railway. The deduction for income-tax 
purposes of “guaranteed interest” had been allowed in the assess- 
ment of the company in previous years on the authority of the 
decision of the Calcutta High Court in the case of The Bengal 
Nagpur Railway Co., Lid. v. The Secretary of State for Indiat, 
which was presymed to be applicable to all Guaranteed Railway 





i. (1922) LL.R. 49 Cal. 815: 1 LT.C. 178. 
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Companies. In 1926, however, the case of the assessment of the 
guaranteed interest of the Madras and Southern Mahratta Rail- 
way Company for the purpose of Corporation Profits Tax was 
raised by the Inland Revenue Authorities in Emgland. The case 
was taken to the High Court (King’s Bench Division) where it 
was decided by Mr. Justice Rowlatt that the guaranteed interest 
was part of the company’s profits for Corporation Tax purposes. 
(The Madras and Southern Mahratta Railway Co., Lid. v. The 
Commissioners of Inland Revenue®). Against that decision the 
company did not appeal. Mr. Justice Rowlatt’s judgment caused 
the Government of India to entertain considerable doubts as 
regards the correctness of the decision in the Calcutta case of the 
Bengal Nagpur Railway in so far, at least, as it applied to railways 
whose “surplus” or “divisible” profits are ascertained before the 
deduction of guaranteed interest, and in accordance with their 
instructions the Income-tax Officer, Madras VI Circle, disallowed 
the deduction of guaranteed interest in the company’s assessment 
for 1937-38 and determined the total income of the company to be 
Rs. 47,69,812. The company contends that the above disallowance 
was not correct, and the whole of this reference turns on this one 
point. 

3. The following statement of facts is taken mainly from the 
case stated in 1926 by the Special Commissioners for the opinion 
of the King’s Bench Division of the High Court of Justice and 
has been agreed to by the company as representing the facts 
correctly. It may be mentioned here that the passing into law of 
the Government of India Act, 1935, has changed the legal position 
of the Secretary of State in Council as regards the guaranteed 
interest in this case, but the change is in form only and not in 
substance. All the contracts referred to in the reference were 
made between the Secretary of State in Council and the company. 
Under S. 178 (1) of the Government of India Act, however, all 
the liabilities of the Secretary of State in Council in respect of 
guarantees which were secured on the revenues of India are now 
secured on the revenues of India and all the Provimces. Further- 
more under sub-S. (2) of that section all enactments relating to 
guarantees given by the Secretary of State in Council are to 
continue to have effect with the substitution of references to the 
Secretary of State for references to the Secretary of State in 
Council and with such other modifications as His Majesty in 
Council may deem necessary. So far as guarantees for Indian 
Railways are concerned modifications have, in fact, been made by 
the Government of India (Adaptation of Acts of Parliament) 


ee G 
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Order, 1937, which came into operation on Ist April, 1937. This 
order modified the India Guaranteed Railways Act, 1879, which is 
the statute whereby the Secretary of State in Council was 
empowered to gave such guarantees. The legal position, therefore, 
at present is that so far as the “guaranteed interest” is concerned 
the guarantor is now the Secretary of State and not the Secretary 
of State in Council. That however makes no difference to the 
position in this case. 

4. The Madras and Southern Mahratta Railway Company is 
a guaranteed Railway Company incorporated in England under 
the Companies Act on the 24th May, 1882, with the following 
object (inter alia) :— 

“To enter into a contract with the Secretary of State in Council of 
India for the construction and carrying on of a railway to be called the 
Southern Mahratta Railway and for other purposes, in the terms of a draft 
already prepared and scheduled to an agreement dated the 19th day of May, 
1882, and made between the Secretary of State, of the one part, and Sir 
Douglas Forsyth of the other part and to carry out and perform the same 
subject to any modifications which the company and the Secretary of State 
may from time to time agree upon.” 

5. The company is controlled by a Board of Directors in 
London and derives its income from railways which it works in 
India under numerous contracts with the Secretary of State, of 
which the principal are 

(a) a contract dated 1st June, 1882, known as the “Original” 
or “Principal” contract, and 

(b) a contract dated 26th June, 1908, expressed to be 
supplemental to the contract of 1882 and which amended the 
1882 contract in several important particulars. 

6. Under the contract of 1882, the company constructed, 
equipped and maintained the railways to which the contract related 
and supplied the necessary staff for working them. The requisite 
land was provided by the Secretary of State in Council and the 
land and the railways including all rails, plant, machinery, rolling 
stock, etc., were his property. All moneys received by or on 
behalf of the company had to be paid into the Bank of England to 
the credit of the Secretary of State in Council or into a Govern-, 
ment Treasury in India. The Company worked under the supervi- 
sion and control of the Secretary of State in Council who was 
empowered from time to time to appoint one person „to be a 
Director of the Company. 


7. Bycls. 26 and 27 of the Contract of 1882, the company 
undertook to pay into the Bank of England to the credit, of the 
Secretary of State a sum of £3,000,000 which was to belong 
absolutély to the Secretary of State who was not to be deemed 

15 
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debtor to the company in respect thereof; and the Secretary of 
State undertook during the continuance of the contract to pay half 
yearly to the company in India, out of the revenues of India, 
interest at the rate of 34 per cent. per annuneon this sum of 
£3,000,000. Cl. 29 of the same contract provided that subject 
to certain limitations the Secretary of State was to provide all the 
moneys required for ihe projected railway whether as regards 
construction or working. 


8. The Contract of 1908 provided for the continuance of the 
Contract of 1882, subject to certain variations and modifications 
which it is not necessary to describe except in so far as they relate 
to the point at issue. 


Briefly, so far as that is concerned, the new position which 
emerged as the result of the 1908 contract was as follows :— 
(a) the provisions of the original contract under which 


(i) all moneys received by the company (excepting moneys 
paid to the company by the Secretary of State in Council pursuant 
to the contract) were to be paid to the credit of the Secretary of 
State at such times and in such manner as he may dir, and 


(ii) Capital, Revenue and Stores accounts were to be kept 
remained unaltered. 


(b) Cls. 26, 27 and 29 of the original contract referred to 
in paragraph 7 ceased to have effect altogether and a new financial 
arrangement was made. This new arrangement (which is 
described in cl. 8 of the Contract of 1908, as subsequently modified) 
provided that the capital of the Company’s and State Lines should 
be taken to be the sum of £16,250,000, of which £12,750,000 
was to be taken to be the’ capital of the Secretary of State and 
£3,500,000 to be the capital of the company, the Secretary of 
State in Council having the rignt to require the company to issue 
new capital stock not exceeding £1,500,000 to be allotted as 
fully paid up to such shareholders of the Madras Railway Com- 
pany as he may direct. This further issue was in fact made in 
1908 with the result that the amount of the company’s capital 


*became £5,000,000 at which it still stands. The sum of 


£12,750,000 taken to be the amount of the capital’ of the 
Secretary of Siate was an assumed figure adopted for the purpose - 
of detefmining the proportion in which the profits should be dis- 
tributed. It was reduced to £11,250,000 when the amount of the 
company’s capital was increased to £5,000,000. 


{c) Under cl. 2 of the Contract of 1908 the Secretary of 
State in Council can determine the coniract on 31st Decembey, 1937, 
or at the end of any subsequent fifth year from that date on 
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giving the company a year’s notice. On such determination of the 
contract the railways and equipment have to be delivered to the 
Secretary of State and under cl. 23 the Secretary of State has to 
repay a sum equigalent to the company’s capital. 

(d) CL 15 of the Contract of 1908 provides for payment 
of the guaranteed interest in respect of which this reference has 
arisen. This clause is in the following terms :— 


“The Secretary of State will during the continuance of the Original 
Contract and the contracts supplemental thereto has hereby varied until the 
same shall be determined hereunder pay out of the Revenues of India to the 
Company in London in sterling interest at the rate of 34 per cent. per annum 
for each half year ending on the 30th day of June and the 31st day of 
December (commencing with the half year ending onthe 30th day of June, 
1908) on the nominal amount of the capital stock for the time being of the 
company such interest to be paid on the Ist day of July, or the Ist day of 
January immediately following the close of such half year.” 


The amount of the company’s capital during the year of 
account was £5,000,000 and the interest guaranteed by the 
Secretary of State is 34 per cent. of this, which expressed in 
rupees amounted during the year to Rs. 23,33,333. 


(e) Under cl. 42 of the Contract of 1882, as amended by 
cl. 17 of the Contract of 1908 and cl. 1 (c) of a Contract of 20th 
May, 1914, moneys received by the company on account of revenue 
(all of which—except the amount receivable from the Secretary 
of State on account of the guaranteed interest have to be paid to the 
credit of the Secretary of State) are to be applied as follows :— 


(1) Primarily in or towards the discharge of expenditure attributable 
to the half year to which the receipts relate, and 

“ (2) secondarily in or towards the discharge of expenditure attribut- 
able to any previous half year or half years and not already discharged out 
of receipts on account of revenue, and 


“ (3) in the next place in payment of the equivalent in rupees of the 
interest for the half year to which the receipts relate which shall have been 
paid or shall be payable by the Secretary of State to the company in respect 
of the company’s debentures and debenture stock (except the £1,200,000 
debenture stock created under the Contract of 31st August, 1887, relating to 
the Mysore State Railway) issue with the sanction of the Secretary of State 
for the purpose of capital expenditure on the Company’s and State Lines 
which shall for the time being be outstanding. 


“ (4) The surplus (if any) shall subject to cl. 12 of the Contract of 26th 
June, 1908, be divided between the Secretary of State and the company in 
proportion to the respective ahares in which the capital for the time being of 
the Company's and State Lines (exclusive of debenture capital) shall have 
been contributed by them.” 


(The provisions of cl. 12 of the Contract of 26th June, 1908, 
are not material to this reference.) 


(fà Cl. 21. of the Contract of 1908 provided as follows :— 
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“The Secretary of State shall be entitled to deduct and retain out of 
the share of surplus receipts payable to the company in respect of each year 
(commencing on the 1st January, 1909) under cl. 17 hereof (but not under 
cls. 19 and 20 hereof), the equivalent in rupees of the guaranteed interest at 
the rate of 34 per cent. per annum for such year on thé capital stock of the 
company paid or payable by the Secretary of State to the company under 
cl.15 hereof, but if such share of surplus receipts in respect of any such 
year shall be less than the guaranteed interest of such year, the deficiency 
shall not be made out of the share of surplus receipts payable to the com- 
pany in respect of any sabsequent year. For the purpose of such deduction 
as aforesaid the company’s share of surplus receipts under cl. 17 hereof in 
respect of the first half of any such year shall, subject to the provisions of 
cl. 15 hereof, be retained by the Secretary of State until the company’s share 
in respect of the whole of such year shall have been ascertained. i 

“For the purpose of this clause the guaranteed interest paid or payable 
by the Secretary of State for such year shall be taken to be the aggregate of 
(1) one half of the amount paid for the half year ending on the 30th June in 
that year; (2) the whole of the amount paid for the half year ending on the 
3lst December in that year; and (3) one half of the amount (if any) payable 
for the half year ending on the 30th June in the year next following.” 


(The provisions of cls. 19 and 20 of the Contract of. 1908 
above mentioned are not material to this reference.) 


9. The only other relevant provision which need be mentioned 


is Art. 73 of the Company’s Articles of Association which runs as 
follows :— 


“ Any moneys which may from time to time be paid by the Secretary of 
State to the company by way of mterest under the provisions of the Principal 
Contract (dated 1st June, 1882) or of any modification thereof, shall be dis- 
tributed by the Board as dividends among the members in proportion to the 
amounts paid up or credited as paid upon their shares by yearly.or half- 
yearly payments as the Board may from time to time determine and whether 
or not such balance of interest or any part of it represent profits of the 
company or not” 

10. The above provisions with reference to the receipt of 
Tevenue and payment and application of guaranteed interest are 
strictly followed in practice. Al revenue of the railways is paid 
to the credit of the Secretary of State. On 1st January and 1st 
July the Secretary of State pays to the company the half-year’s 
interest at 34 per cent. per annum on its capital of £5,000,000 
and subsequently recoups himself the amount of such interest by 
deducting it from the share of surplus profits payable to the 
company in respect of each year in accordance with the provisions 
of cl. 21 of the Contract of 1908. On or about 1st January and 
ist July in each year a distribution for the half year is made by 
the company to its shareholders which includes both the guaranteed 
interest and a distribution of surplus profits, 


11. During the year of account (193637) the divisible 
surplus of the company amounted to Rs. 1,62,17,601. The Secretary 
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of State’s share of this surplus, worked out in proportion to the 
capital contributed by him (as referred to in paragraph 8 above), 
was Rs. 1,15,32,381 and the company’s share on their capital of 
£5,000,000 (or Rs. 7,50,00,000) was Rs. 46,85,220. There is no 
dispute as regards these figures. The whole of this surplus was 
not, however, made over to the company as the Secretary of State 
acting under cl. 21 of the Contr act of 1908 deducted and retained 
out of this divisible surplus a sum of Rs. 23,33,333 being the 
interest guaranteed by him to shareholders calculated at 34 per 
cent. per annum on the company’s capital of £5,000,000 and the 
balance of Rs. 23,51,886 was made over to the company. The 
company’s contention is that for the following reasons this 
guaranteed interest is not liable to be assessed as part of the 
company’s income :— 


(a) The company was required to raise a capital of 
£5,000,000 which it did under the terms of the agreement on 
condition that interest thereon at 34 per cent. should be guaranteed 
by the Government of India. l 

(b) Both under the terms of the agreement between the 
company and the Secretary of State and the Articles of Associa- 
tion of the company which are unalterable without the consent of 
the Secretary of State, the company is under an obligation to pass 
on the amount paid by the Secretary of State to the sharehólders 
and it therefore acts merely as a medium for purposes of passing 
on the amount to them. The company is a bare trustee in respect 
of the said amount. ` 


(c) The amount is payable and is paid on fixed dates 
before the profits, if any, of the company are ascertained and 
independently of any profits being made by the company. 


(d) The said amount does not form part of the profits of 
the company. 


(e) Assuming without admitting that the said amount forms 
part of the profits of the company the amount is under the terms 
of the contract between the company and the Secretary of State 
payable and is paid in fact in sterling in London and no part of 
it ig received in British India. The amount therefore does not 
accrue or arise nor is it received in British India nor can it be 
deemed to accrue or arise or be deemed to be received in British 
India under the terms of the Act. 


(f) The fact that the amount is brought into account as 
between the company and the Secretary of State for the purpose 
of ascertaining the amount payable to the company in British 
India under the terms of the contract between the parties does 


118 THE MADRAS LAW JOURNAL REPORTS. [1940 


not cause the amount in question to accrue or arise or to be deemed 
to accrue or arise or be received in British India. ‘Moreover the 
company is incorporated and resident in England and is not 
resident in British India. 


(g) The amount of the guaranteed interest in its essence 
and character is interest on capital borrowed within the meaning 
of S. 10 (2) (4) of the Indian Income-tax Act and inasmuch as 
payment of such interest does not depend upon the earning of 
profits itis an admissible deduction for the purpose of computing 
the profits liable to taxation in British India. | 

(h) The principles of the decision of Rowlatt, J., in The 
Madras and Southern Mahratta Railway Co., Lid. w. The Commis- 
stoners of Inland Revenue! do not apply as the case there related 
to levy of Corporation Profits Tax and the principle of the Full 
Bench decision of the Calcutta High Court governs the case. 

12. The following question of law arises out of the case and 
I refer it for the decision of the Hon'ble ‘Judges of the High 
Court :— 

“Whether the said sum of Rs. 23,33,333 being the equivalent in rupees 
of the guaranteed interest paid by the Secretary of State for India under 
the terms of the contracts dated the.1lst June, 1882 and 26th June, 1908, 
between the Secretary of State and the company which was deducted for the 


purpose of the company’s return for the accounting year 1936-37 is liable to 
assessment in the hands of the company.” 


13. The company’s contention that it is not liable to be 
assessed on the amount of guaranteed interest rests mainly on the 
following grounds :— 

(1) that it is not the income of the company, 

(2) that even if it is the income of the company such 
income does not accrue or arise in British India and is also not 
received in British India, and 


(3) that it is in the nature of interest on borrowed capital 


and as such an expenditure admissible under S. 10 (2) (isf) of the 
Act, in arriving at the company’s profits. 

The contention that ıt is not income to the company is based 
on the argument that the amount is paid by the Secretary of State 
for the purpose of being passed on to the shareholders as interest 
guaranteed on their capital, This argument is open to the criticism 
that it’ignores the actual facts. The profit arising from working 
the railway was apportioned between the Secretary of State and 
the company in certain definite proportions. (Please see 
paragraph 11.) Out of the company’s share as thus determined 
the Secretary of State retains an-amount calculated at 34 per cent. 





1. (1926) 12 Tax Cases 1111. 
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of the capital raised by the company from shareholders. This is 
what is called “guaranteed interest”, and it is intended for payment 
to shareholders to whom the company had held out this induce- 
ment when it applied to the public for capital. In other words, 
the company allows the Secretary of State to make use of a certain 
portion of its share of profits for being distributed among the 
shareholders. The remaining amount the company distributes as 
dividends among the shareholders. It is thus clear that what the 
Secretary of State retains is really part of the company’s share of 
profits. In the words of Rowlatt, J.: 

“It seems to me to be the very simplest case of the application of 
profits, after they have become profits, by way of distribution of them to 
make good to somebody who has taken the risks of these profits not 
Teaching that amount.” 

The company raised capital to the extent of £5,000,000 
from the shareholders, who had a Government guarantee that 
they would get a return of 34 per cent. per annum on their capital. 
Although the guarantee was given by the Secretary of State in 
Council the arrangement was that this should be fulfilled by 
paying the interest out of the company’s share. Ifthe company’s 
share was insufficient to meet the guarantee in full, the Secretary 
of State in Council had to make good the deficiency, but such a 
contingency has not so far arisen, As observed by Rowlatt, J., 
again: 

“The prima facie share of profits of the company was greater than 
the sum which the Secretary of State had paid under the guarantee, 
therefore the Secretary of State was recouped the full amount of this 
guarantee and a surplus was left over which enabled the company to dis- 
tribute not only the 34 per cent. which the Secretary of State had provided 
under this guarantee but a further sum which made the dividend up to 
something like 5 per cent. or something of that sort.” 

There is no doubt therefore that what 1s paid by the Secretary 
of State as guaranteed interest is really a part of the company’s 
share of profits. It is indeed in exactly the same position as the 
remaining part of the surplus belonging to the company out of 
which a dividend is paid to shareholders, and to the assessment 
of which the company has not raised any objection. 

As regards the argument that the income accrues or arises 
outside British India it will suffice to say that the amount which is 
retained by the Secretary of State to recoup the amount of the 
guarantee is a part of the profits of the company the whole of 
which accrues or arises in British India. In short, it is not dis- 
tinguishable from the remaining part of the profits of the company. 
Nor can the amount in any sense be regarded as interest on 
borrowed capitah The subscribed capital of the company raised 
by the fssue of shares is not a loan taken from the shareholders. 
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What is paid in the form of guaranieed interest is really not 
interest in the ordinarily accepted sense but a dividend which in 
this case is guaranteed whether or not there is sufficient amount 
of profits, If the profits are insufficient the Secretary of State has 
guaranteed to make good the deficiency. But so long as there is 
no deficiency in the profits the payment is made out of profits. 
= For these reasons, the question should be answered in the 
affirmative. 

Reference by the Commissioner of Income-tax, Madras, 
under S. 66 (1) of the Indian Income-tax Act (XI of 1922) 
for decision of the following questions of law: 


“Whether the said sum of Rs. 23,33,333 being the equivalent in rupees 
of the guaranteed interest paid by the Secretary of State for India under 
the terms of the contracts dated the Ist June, 1882 and 26th June,\1908, 
between the Secretary of State and the company which was deducted for the 
purpose of the company’s return for the accounting year 1936-37 is liable to 
assessment in the hands of the company ?” 


K. V. Sesha Asyangar for Petitioner. 


Nugent Grant and C. Krishnaswams Atyar instructed by- 
King and Partridge for Respondent. 


The Court delivered the following 


JUDGMENTS. The Chief Justice —The assessee in this case 
is the Madras and Southern Mahratta Railway Company, 
Limited, which was incorporated in England in 1882. The 
main object of the incorporation of the company was the fulfil- 
ment of a contract with the Secretary of State for India in 
Council for the construction and carrying on of a railway in 
India. After the incorporation, the contract was duly entered 
into and in accordance therewith the company constructed, 
equipped and maimtained the railway’ to which the contract 
related and supplied the necessary staff for its working. The 
Secretary of State provided the land required for the railway 
and also the moneys necessary for its construction and working. 


_ All the assets of the undertaking including the rails, plant, 


machinery and rolling stock were to be and are his property. 
The company manages the railway under the supervision and 
control. of the Secretary of State, who is empowered to appoint 
one member of the Board of Directors. The Court has been 
informed that the director appointed by the Secretary of State 
possesses a power of veto. 

By virtue of the contract of 1882 the company undertook 
to pay into the Bank of England to the credit of the Secretary 


T 
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of State a sum £3,000,000 and the. Secretary.of: State under- 
took during. the continuance. of the:contract to pay half yearly 
to the company out of the revenues of India interest at the 
rate of 34 per ceħt. per annum on the amount. The : £3,000,000 
was duly paid by the company'‘into the Bank:of England to the 
credit of the Sécretary of State, who has paid to’ the company 
in London half yearly the amount required to meet the interest 
due, but the Secretary of State has reimbursed himself at the 
end of the yedr out of the profits of the undertaking. The 
£3,000,000 represented the company’s’ capital and the Sectetary 
of State guaranteed interest on it at the rate mentioned. The 
contract also’ provided for division of the surplus profits between 
the Secretary of State and the company peering to their 
respective shares in the capital of the undertaking. 


The contract of 1882 continued > “to, govern the relations 
between the company and the Secretary of State until the 26th 
June, 1908, when a furthen contract, expressed. to be supple- 
mental to the contract of 1882, was entered into. The contract 
of 1908 provided for the continuance of the original contract 
subject to certain variations and modifications. It was agreed 
that the capital © of the undertaking should be taken to be the 
sum of £16,250,000 of which £12, 750,000. was to be, the 
capital of the Secretary of State apd £3; 500,000 to. be ‘the 
capital of the company. The Secretary of State was given the 
tight to require the company to issue new capital , stock not 
exceeding £1,500,000 to be allotted.jas fully paid up to rsuch 
shareholders as he might direct. This new stock was issued 
in the same year with the result that the amount, of the. com- 
pany’s capital became £5,000,000 the figure at'which:ʻit'now 
stands. After the issue of.this-new stòck the capital of the 
Secretary of State was deemed. to be ‘$11,250,000 for the 
purpose of determining the proportion AQ which | the profits 
should be distributed. me 


All moneys received by the gompany i in the course of the 
working of the railway have to be paid over to, the Secretary 
of State. The company is not. entitled’ to Ge any receipts 
of the undertaking: | for the purposes of meeting working expenses. 
These expenses are met, ‘from a grant, made each year by. the 
Secretary of State. As Lhave indicated the net receipts of the 
undertaking are, divided at the end of each, year between the 
Secretary of Stare and „the: company. in proportion to their 

16 
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respective . shares in the capital The distribution of the profits 
rests with the Secretary of State, who is entitled in calculating 
the surplus to deduct the equivalent in rupees of the amount he 
has paid to ‘the company by way of guarantetd interest in the 
course of the year. The surplus has always been more than 
sufficient to enable the Secretary of State to reimburse himself. 


‘The reference arises out of the assessment of the company 


for the year 1937-38. The company returned an income. of 


Rs. 24,36,479 ‘for 1936-37. In arriving at this figure, the 
company deducted Rs. 23,33,333 which it had received 
from the Secretary of State as interest under his guarantee. 
This deduction was in ‘accordance with the practice which had 
been previously followed, a practice which received the approval 
of the Calcutta High Court in The Bengal Nagpur Railway Co., 

Ltd: v. The Secretary of State for Indiat. This decision however 
conflicts with a‘later decision in England affecting the company, 
The Madras and Southern Mahratta Railway Co., Lid. v. The 
Commissioner of Inland Revenue? and it is this conflict which 
has given rise to the reference. The income-tax authorities say 
that the Calcutta decision is wrong and that the company in 
calculating its annual - profits ‘must include the amount of 


guaranteed ‘interest ‘received in London. In order that the 


question may be decided the Commissioner of Income-tax, in 
agreement with'the company, has referred to this Court under 
the ‘provisions of S. 66 (1) of the Indiah Income-tax Act, 
1922, the following question: . 

“ Whether ‘the said sum of Rs. 23,33,333 being the equivalent in rupees 
of ‘the guaranteed interest paid by the Secretary of State for India under 
the terms of the contracts dated the Ist June, 1882 and 26th June, 1908, 
between the Secretary of State and the company which was deducted for 
the purpose’ of the company’ s return for the accounting year 1936-37 is 
liable to assessment in the hands of the company?” 

In The Bengal Nagpur Railway Co., Lid. v. Secretary of 
Staite for Indiat, that company was called upon to pay tax on 
an income of Rs. 1,72,60,595 which included a sum of 
Rs. 13,07,440 being the equivalent of the amount of the 
guaranteed interest paid in sterling by the Secretary of State on 
the share of the capital of the company. For the purposes of 
the presént ‘reference the contract of the company with the 
3 a a 

-00 la. (1922) LL.R. 49 Cal. 815: 1 LT.C. 1%. 
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Secretary of State’may be taken'to be on all fours with the 
contratt of the Bengal Nagpur Railway Company, Limited, with 
the Secretary of State. The Bengal Nagpur Railway Company 
Limited, claimed that it was only taxable in respect of. the 
amount which it received in India at the end of the year ds its 
share of the surplus profits. A Full Bench of the Calcutta High 
Court held that the company was only liable in respect of its 
share of the surplus profits received in return for its services in 
the management of the railway, 'and not in respect of the moneys 
received in London. It was considered that the payment of the 
guaranteed interest in London was independent of the earnings 
of the railway and that the repayment of the amount of the 
guaranteed interest constituted the payment of a debt due from 
the company to the Secretary of State. 


_ In The Madras and Southern Mahratia Railway Co., Lid. 
v. The Commissioner of Inland Revenuel, the question was 
whether the company was liable to corporation’s profits tax in 
respect of the amount which it recetved from the Secretary of 
State as guaranteed interest: Admittedly, there is no difference 
in principle between assessment in England to the Corporation’s 
Profits tax and assessment to Indian income-tax. It was held 
by -Rowlatt, J., that the guaranteed interest paid by-the Secretary 
of State formed part of the company’s profits and that the 
recoupment to the Secretary of State out of ithe surplus profits 
represented a distribution of profits within the prohibition of 
deduction from profits in S. 53 (2) of the Finance Act, 1920: 
Rowlatt, J., put the question this way :— 


“Are the profits of the company for the purpose of corporation profits 
tax the amount of their share before the Secretary of State is recouped, or 
are they only the balance which is left to them after the Secretary of State 
is tecouped? That is what the question is, or to put it In another way, are 
they to be taxed on that balance, or are they to be taxed on the balance plus 
the amount- of the guarknfeed interest, which is only putting the same thing 
in another way.” 


In deciding the. case e against the company the learned Judge 
said: 


“Tf you put it in commercial or financial language or eas ateit from 
the commercial or financial point of view, the position simply is thht these 
shareholders bave been paid out of the procdeds of the working of thé 
Railway, and the Revenues of ‘India have not paid’ them a penny. The 
money they have got is simply because the railway bas been so successful, 
and_for no other.reason they haye got it. If it had not been successful ‘they 
ig a i 

:.1. (1926) 12 Taxes Cas. 1111. ' 
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would have got some-of it from the Secretary of. State for India, but that 
position has not arisen; or, if you use language framed more exactly with 
respect to tax law, this, in my judgment, is the position, that the railway 
company Have earned all these profits, all their one-fifth share, or whatever 
it is, of the profits of the railway company, and it ddes not matter in the 
least that they have had to apply those profits being profits,-from the working 
of the railway, in making good to the Secretary of State a guarantee which 
he had honoured provisionally in favour of the shareholders. . < 
~The Secretary of State is recouped out of what isicalled ie com- 
pany’ 8 ihre of the surplus receipts ahd as I have pointed out, the extent of 
his recoupment depends upon the amount of the profits. I think that this ig a 
distribution of profits within the prohibition in S. 53, sub-S. 2 (b) of the 
Finance A’ct, 1920. I think it isa distribution of profits. It is a distribution 
of profits in recoupment of a guarantor who guaranteed, those profitsa— 
guaranteed them if you like tothe shareholders, but what he guaranteed 
are the profits. He has guaranteed that the people who put up the capital 
ahall have a return on the capital, and if the profits unaided give that return, 
the person who gives the guarantee gets them to make good his guarantee. 
It seems to me the very simplest case of the application of profits, after they 
have Become profits, by way of distribution of them to make good to some- 
body who has taken the risk of those profits not reaching that amount.” 
‘Both’ the company and the income-tax authorities accept 
the -decision of Rowlatt; J; in The M adras and Southern 
Mahratia Railway Co., Ltd. v. The Commissioner of Inland 
Revente1, as reel stating the law and consequently are 
‘eed that The Bengal Nagpur Railway Co., Lid. v. Secretary 
of State for India, ought not to be followed. While accepting 
thé judgment of Rowlatt, J:, in The Madras and Southern 
Mahratia Railway Co., Lid. v. The Commissioner of Inland 
Revense}, Mr. Grant has contended on behalf of the company 
that the payment of ‘interest’ on the £5,000,000: in London 
cannot be regarded as profits accruing’ or arising ‘in British 
India within the meaning of S. 4 of the Indian Income-tax Act, 
1922. In fact this is the only point taken on behalf of: the 
company. As. the correctness of the decision in The M adras 
and Southern Mahratia Railway .Co., Lid. v. The Commissioner 
of Inland Revenuel, is not challenged, I fail-to see any basis’ for 
the, argument that the receipt.of the interest in London must be 
taken to be income earned there. The decision of Rowlatt, Ta 
emphatically negatives the contention. The basis of his judg- 
ment, is that all the profits of the undertaking are earned in 
India , and the payment by the Secretary of State in ‘London is 
merely a provisional payment which he recovers. out of the 


profits in India. ; a 
a 1. (1926) 12 Taxes Cases 1114 eat a 


2. (1922) I.L.R. 49.Cal. 815: 1 LT. C. 178, 
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There are cases ‘afising under the Indian Income-tax.Act, 
which also militate against: Mr. Grant’s contention. In-Surup- 
chand Mukumchand v.. The Commissioner of Income-tas, 
Bombay!, the Bombay High Court hadsto consider whether S. 4(1) 
of the Indian Income-tax Act, 1922, applied in thésé circum- 
stances. A company. registered in Indore, a Native-State, entered 
into an agreement with a firm in Bombay under which the firm 
was to.open and maintain at the company’s expense shops in 
Bombay and elsewhere for the sale of the company’s goods, to 
keep the books of account in Indore in respect. ‘of all sale 
proceeds and disbursements of the company, to charge a com- 
mission of 1} per, cent. on the gross sale proceeds of all cloth 
and yarn produced by the company, and to pay itself out of the 
moneys of the company all sums due to it by way of commission 
or otherwise. The sale proceéds of the-Bombay shop were all 
sent to,Indore and the, commission was paid there. It was 
contended that in these circumstances no income accrued or 
atiose in British India, but the contention was rejected and the 
decision was approved of by the Privy Council in, the Commis- 
stoner of Income-tax, Bombay vý. Chunilal B. Mehta®. In: The 
Right Rev. C. J.C. ‘Saunders v. The Commissioner of Income- 
tax, United Province3, the Allahabad High Court held that a 
sum of money paid annually in London to the Bishop of 
Lucknow by. the trustees of a certain fund as a gratuitous and 
unconditional personal. allowance of the holder of the Lucknow 
Seé' was‘ income accruing or arising in British India and 
assessable as salary under S.7 (1) of the Act. V. G. Everyt 
In the matter of, the Calcutta High Court held that commission 
earned by- an assessee in British India for services rendered 
there ' as an employee of a company, which was received by him 
in the United Kingdom while om leave, was income which 
had accrued or arisen in British India within the meaning of 
S. 4 ( 1). T l : n 


oot is ‘hot “necessary to carry the- discussion any P 
There-is ample authority in the cases which I have quoted to 
support the'contention of the Income-tax authorities that ‘all the 
profits of the company accrue or arise in British India and 
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therefore I would answer the question referred in the affirmative. 
I would add that the Court is not called updn to consider 
whether the payment in London would constitute profits arising 
in, British India in the event of the working of*the undertaking 
not’ realizing sufficient to reimburse the Secretary of State at 
the end of the year, as this situation has not-arisen. « 

As the reference has ‘been made by consent in order that 
there should be a pronouncement by the fount on the a 
there will be no order as'to costs. 


` Keng, J.—1 agree. 
Krishnaswami Atyangar, J.—I also agree. 
K. C. Questions answered ın the afirmatioe: 


f ‘PRIVY COUNCIL. _.* 

[On appeal from the High Court of Judicature at Bombay. ] ` 
PRESENT :—VISCOUNT MAUGHAM, LORD PORTER AND Sir 

GEORGE RANKIN, l 
Sir Jamshedjee Jeejibhoy, Bart., i 
others e 
t v. l 
Sorabji Byramji Warden and others .. Respondents. 


Executor—Grani of equitable mortgage to creditor of estate—Under- 
taking by creditor not to swe for two years—Executor's undertaking to pay 
interest “im the meantime’—Naiure ‘and extent of personal hability of 
executors onthe PAE of "admission of asseis’—A pplicability 
in India. 

Where the executors, of a will decide “for consideration to grant 
security over an asset belonging to the testator’s estate, then, if itis not 
intended that the executors should assume personal liability for the secured 
debt, there‘is nothing in the Transfer of Property Act or in the law of India 
to make them so liable by reason either that they have granted the security 
or that they have done so by deposit of the testator’s title deeds. On the 
other hand, ‘where the executors. in granting such security, make proniiges 
relating to the payment of interest, itis for them to make clear that their 
. words of promise are not to be taken in the exact sense ofa personal 
covenant. Where a creditor of the estate agrees with the executor to give 
time .for payment of the debt due to him from the estate, it is a question of 
fact, or of construction of any relevant document, whether the executor is 
to be regarded as intending to make himself liable for the debt. There is in 
Indian law no presumption that the executor s0 intended, although his words 
of covenant will prima facte be given their ordinary meaning. There is no 
trace in the Code of Civil Procedure or in the decisions of the Courts in 
India @f any doctrine comparable with the English doctrine of admission of 
a A 

* P. C. Appeal No.31 of 1939. 7th March,:?940 
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assets. While Indian law places on a legal representative the burden of 
showing that he bas duly applied all assets proved to have come to his, 
hands, it has no bias tending to make him liable to answer. with his own 
property for the debts o of the deceased. 

The executors of a will- granted to one of the creditors of the testator’s 
estate an equitable mortgage by way of deposit of title deeds, ‘the registered 
memorandum of which provided inter alia that the: mortgagee would not 
sue for the-debt for two years and that the executors,would “in the 
meantime pay interest every month. - at the mere of six per 
cent. per annum with compound itetest. at the same rate.” The deed. 
recited inter alia that the executors had at the time no pash Avalan for ane 
satisfaction of the debt. > 

Held that, on the true construction of the memorandum, the executors’! 
Promise to pay interest not having been expressly qualified, and. having: 
regard to the limited period to which that provision extended and to the 
circumstances of the transaction, the executors had made themselves liable 
personally for the interest accruing during those two years, with interest 
on that interest as provided. Their liability did not, however, extend to the 
principal of the debt or to interest beyond the two as opo the debt 
should be repaid. 5 


Appeal from a decision of the High Court, Bombay; TAI 


28th September, -1937 (Beaumont, C. J. and'-Blackwel, J.) 
reversing a judgment of Bailee, J., dated 5th Aup 1936. 


The facts appear fully from the judgment. ian 


R. F. Roxburgh, K.C. and R. J. T. Gibson for Appellant.— 
Clearly the three possibilities are that the executors are fully liable 
for both principal and interest; that they are liable for neither; or 
that they are liable for interest either until the debt is repaid or 
for the period of two years from the date of the memorandum. 
The liability whatever it may be held to be, can be fixed on the 
executors either because they have agreed to pay or on the basis 
that they have made an admission of assets, for there is every 
indication that- the doctrine of English law of ‘the admission of 
assets’ is applicable also in India. - It is only necessary to saddle 
the executors with liability that they should havé made a state- 
ment about the testator’s assets which amounts to ‘an admission of 
assets.. Moreover, the, executors .can be :saddled with personal 
liability to repay the principal itself of the debt by reagon only of 
their liability in respect of interest, for the obligation which they 
have undertaken in the mortgage memorandum in respect of 
interest differs from the original obligation of the testator in that 
he was never liable for compound interest. There again, adntission 
of asset’ is arrived at through the different undertakings by-the 
executors, with consequent personal liability also for the principal., 
Bradley v. Heath! and Childs v. Monjns®, bea gee ° 
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>. To examine the provisions of the memorandum more closely,: 
it is submitted that the fact that a mortgage imports a covenant to 

pay, coupled with the expression for repayment of the principal at 
any . time, within two years to be selected by the executors, imports 

as a-matter of construction a covenant,by the executors themselves. 
to pay at or. before: the end of that period. _The‘suspension of. 
remedy with the’ promise to pay together constituted an admission 

of assets by the' executors and a consequent assumption of personal’ 
liability - -by them, "With regard to interest. alone, the words in the, 

memorandum relating specially to that matter aptly express a- 

personal covenant to pay the interest. ALUE cannot be explained 

away as a mere‘ fixing of dates. 

SH T. ‘Strangman, K.C. and S. P. Khambata for Respon- 

dents.—We subit not ‘only that the appellant’s construction, of the 

memorandum , is incorrect, but further that; assuming them to be 

right .in their, argument that the, executors: have saddled them- 

selves with personal liability in respect of interest, it is not 

established that by-virtue of the provision for payment of compound 

interest, they'haye byway of admission of assets saddled them-. 
selves „with personal liability to repay the whole debt-and the 
doctrine of admission of assets forms no part of the law-of India, 

and there is no principlé on which the executors could possibly be 

held liable for more eo the interest for the material TEOT 

PENGO: ped 


7th’: March,” 1940 Their’ Lordships’ judgment , _ wag, 
delivered by’ `e 
' Sik GEORGE Rae —This i is an appeal by the represen- 
fatives ‘of’ the original plaintiff i in a suit to enforce a mortgage 
by deposit of title deeds. -The suit was brought on the Original 
Side of the High Court of Bombay on 7th January, 1936, by an 
old lady. named Jaiji Hirjibhoy Parekh. Her daughter Meherbai 
had married one Byramji Hirjibhoy Warden, father of the 
defendants. _Byramji had died on 26th October, 1924, leaving 
a:rwill whereby: he‘had appointed the defendants, his four elder 
sons, to be his executors. "Probate had ii granted to oo in 
OD Dee Mee Sn 
‘By his will’ dated’ 6th Osies 1922 (codicil of 19th. 
August, 1924), Byramji declared (cl. 11) that Kis immovable 
properties, were generally - mortgaged -and that it would take 
along t time before they could be sold at the best price ‘after 


paying the mortgage debts. He accordingly authorised his 
executors to postpone the ‘sale for any’ period not exceeding five 
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years from the date of his\death. , He referrede (cl. 12 S the 
fact that Bai. Jaiji (the: plaintif) and a number of other 
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persons held his promissory notes, stating thať he ordinarily Te- 
newed them yearly orat longer intervals and paid -them interest 
monthly or at times at longer intervals. He directed that the 
dmount due to these creditors should be paid with interest by his 
executors and he authorised his executors to renew these notes 
with interest. After making provision for. his daughters, fora 
fifth son named Rustomji and for certain other persons, he 
directed that at the end of seven years after his death the 
residue of his property should be divided into four equal parts, 
each part to be held in-trust for one of his four elder sons 
(the present defendants-respondents) for life and on such son’ s 
death for his children. 


At his death the estate of Byramji, which consisted mainly 
of shares in companies and immovable properties in Bombay, 
was valued by the Collector for the purposes of the duty payable 
on obtaining probate at about 84 lacs of rupees and the debts of 
Byramji were returned at about 6 lacs. The debt due to Bai 
Jaiji was entered as amounting to Rs. 25,780 for principal and 
Rs. 620 for interest. That the solvency of the. estate would 
depend entirely upon the condition of the property market in 
Bombay has at all times been plain and after the death of 
Byramji his executors found it difficult to realise his properties. 


By 1928 the fifth son, Rustomji, was threatening steps to realise’ 


the sum of Rs. 50,000 which had been settled upon him by his 
father’s will and in this year several mortgages were given ‘by 
the executors over immovable properties of the estate to 
creditors of the testator. In particular, on the 10th August; 
1928, an equitable mortgage by: deposit of` title deeds was 
given to Bai Jaiji and the registered memorandum set forth 
the terms thereof as follows :— , 

“ Memorandum ‘of Agreement made 'and entered into at ei: 
10th day of August, 1928, -between. Sorabji' Byramji ‘Warden, Hirjibhoy 
Byramji Warden, Jamshedji Byramji Warden and Pestonji Byramji Warden 
all the four of Bombay, Parsi Inhabitants, Executors and Trustees of the 


last Will and Testament of the late Byramji Hirjibjhoy Warden of the one 
part and Bai Jaiji Hirjibhoy Parekh of Bombay, Parsi Inhabitant of the 


other part. WHEREAS the sald Byramji Hirjibhoy Warden, was dyring his. 


lifetime indebted to the said Jaiji Hirjibhoy Parekh ina certain sum, which 
with interest up to date exceeds the sum of Rs.30,000 AND WHEREAS the 


said Byramji Hirjibhoy Warden, died in October, 1924, leaving a -Will dated- 


6th October, 1922, Probate, wheréof has been issued by the High Court of 

Bombay in its testamentary Jurisdiction to the said Sorabji, HirJibhoy, 

Jamshedji and Pestonji, the sons of the said Byramji Hirjibhoy Warden, 

and Executors and Trustees‘of the ‘said’ Will AND’ WHEREAS the said 
17 
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Bai Jaiji Hirjibhoy Parekh, has called upon the Executors to pay off the 
debt due to. her by the estate and in default, threatened to proceed further in 
a Court of Law, and the Executors having at present no cash available for 
the satisfaction of. the said debt, offered to give security to the extent of 
Rs. 30,000 by giving an Equitable Mortgage of.the right, title and interest.of 
the said Byramji Hirjibhoy Warden in the immovable properties described 
in the Schedule A, B and C hereto by depositing their respective title-deeds 

described’ in the Schedules D, E and F which the said Bai Jaiji Hirjibhoy 
Parekh, the Creditor, has agreed to accept and not to sue, till such time not 

exceeding two years as the depression in the property market in the opinion 

of the Mortgagors passes off, AND WHEREAS the said Byramji Hirjibhoy 

Warden was entitled to the entirety of the immovable properties in the 

Schedules A and B and to a half share in the immovable property described 

in the Schedule C hereto, NOW IT IS HEREBY AGREED that the deeds 
and documents specified in the Schedules D, E and F relating respectively to 

the immovable properties described in the Schedules A, B and C have this 

day been deposjted by the said Sorabji Byramji Warden, Hirjibboy Byramji 

Warden, Jamshedji Byramji Warden and Pestonji Byramji Warden, with the 
said Bai Jaiji Hirjibhoy Parekh with intent to create an Equitable mortgage 
tipon thé said immovable’ properties for securing to her the said Jaiji répay- 
ment with interest of the sum of Rs. 30,000 (Thirty thousand) this'day due to 
her by the estateof the said Deceased Byramji Hirjibhoy Warden, repre- 
sented by the Executors.of his Will the said Sorabji, Hirjibhoy, Jamshedji 
and Pestonji, such ‘sum to be repayable at any time within two years from 

the date hereof, such time to be selected by the said Executors and that they 
willin the meantime pay interest every month on the first day of each 

English month at the rate of six per cent. per annum with compound interest 

at the same rate with quarterly rests on all arrears of interest not paid on 

the due date, AND IT IS HEREBY FURTHER AGREED that the said 
sum of Rs. 30,000 is repayable in Bombay, and until so repaid with interest 
as aforesaid, the said deeds and documents and the respective properties to. 
which they relate will be held by the said Baj Jaiji Hirjibhoy Parekh as an 
equitable security and that the executors will, if so require by the said Jaiji, 
insure the structures on the lands comprised in the said security in a sum 
not exceeding Rs. 30,000 at the costs of the executors.” - 


Having received no payment whether on account of princi- 
pal or interest, Baj Jaiji brought her suit as already mentioned 
on 7th January, 1936. She asked for the usual preliminary- 
decree for sale but added a claim .that if the proceeds of sale 
should be insufficient, the defendants be held personally liable to 
_make up the deficiency, contending that by the memorandum of 
` Oth August, 1928, the defendants had made themselves person- 
ally liable fon the répayment of the principal sum of Rs. 30,000. 
and interest thereon. This was a very proper question to be 
decided at.the trial. Barlee, J., as trial Judge found against the 
defendants both as.regards principal and interest, proceeding on 
the view that an executor:must perform a~promise-made' by him’ 
as executor de bonis propriis unless he has expressly excluded 
his own, liability and that this he does not do by the mere use pf 
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the word executor. By his preliminary decree (5th August, 
1936), he gave liberty to the plaintiff to apply fot a personal 
decree against the defendants in the event of the net sale: pro- 
ceeds bejng instfificient to satisfy in full the plaintiff’s claim for 
principal, interest and. costs. While.the defendants’ appeal to 
an Appellate Bench was pending, Bai Jaiji died on 25th Decem- 
ber, 1936, and the executors of her will (the present appellants) 
were substituted in her stead. At the hearing of the appeal, 
Beaumont, C.J. and Blackwell, J., construed the memorandum 
as imposing no personal liability on the defendants. Theip 
decree dated 28th September, 1937, negatived the plaintiff’s 
Tight to apply for a personal decree against the defendants but 
gave liberty to the plaintiff to lodge a claim for any deficiency 
against the estate of Byramji but without prejudice to any a 
tion whether such claim was maintainable. 


The evidence called at the trial has little TEM upon the 
true construction of the memorandum of 10th August, 1928. The 
second defendant, Hirjibhai, who appears to have been the 
most active of the executors, gave evidence that he had advanc- 
ed some money for paying off debts of the estate, that several 
creditor's had been paid off chiefly out of monies of the estate, 
that some legacies had been paid out of monies advanced by 
him including a legacy left to one of his sisters which was paid 
on her marriage. He stated that the promissory notes held by 
Bai Jaiji carried interest at 6 per cent. with quarterly rests and 
that these had been handed over to him at the time of the 
mortgage transaction of 10th August, 1928, and'destroyed. He 
admitted that the income of the property in suit was collected 
by him after the granting of the mortgage on 10th August, 
1928, just as before. His evidence is that whatever might have 
been, thought possible at the date of:his father’s.death in 1924, 
by 1928 he had no longer any hopes:of taking anything by the 
residuary legacy, since the utmost that could then be expected 
was that the debts of the estate might be cleared if land yalues 
improved. The only other witness called by the defendants 
was the solicitor who drew, up the memorandum of 10th 
August, 1928. He stated that he did so on the:instructions of 
the second defendant who wanted to protect his grandmother, 
but that he did not himself ‘see or consult. the lady nor were 
any instructions, taken by him from; her though the second 
defendart was in communication’ with- her. throughout. Bai: 
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Jaiji herself gave evidence giving her age as 90 years: she said 
that ‘Byramji had (paid her the interest in his lifetime but‘that 
after his death. the second -defendant had not done so in spite 
of: demands but had asked her to wait two years. She denied 
that she had handed over to him the promissory- notes. E 


- Before the Board Mr. Roxburgh, for the appellants, in a 
clear and careful: argument, examined separately three possible 
answers to the question whether the defendants had rendered 
themselves personally'liable to. Bai’ Jaiji, (1) that they were so 
liable bóth for principal and interest; (2) that they were so 
liable for interest alone either (d) for two years from the date 
of the memorandim, or (b) until repayment ; (3) they were not 
so liable-at all. In’ the High Court the learned trial J udge ‘had 
taken .the first view and the Appellate Bench the third: 

their Lordships agree, however, ‘that: the second mist! be 
carefully considered. :-It was further contended for the appel- 
lants that personal liability might.be, brought home: to the 
defendants either on the footing that they have agreed to pay. 
or on the footing that they have admitted assets. Upon -the 
second of these alternatives it. was suggested that the learned 
Judges in, India -do. not seem to have. disputed the applicability 
of the principles of English law and that the English decisions, 
some of which were followed by Barlee, J., are particularly. 
strong to the effect that an execytor, may incurliability by: 
making a statement about the assets of the téstatot which 
amounts to an admission of assets. Their Lordships, however, 
for reasons which will be indicated later in this judgment, are 
not prepared to give unqualified: adherence to the .view that 
English law as to admission: of assets;is law in India either 
within or outside of the Presidency towns. 


+. In -the present case‘ it is to be observed that in the plaint 
the personal liability of the defendants was put entirely upor 


_ the memorandum of 10th August, 1928. It was not pleaded 


that the defendants had become liable: by reason of any 
admission: of assets- dehors the memorandum whether by 
conduct or by words. Indeed admission of assets as distinct 
from agreement to pay personally was not- in the plaint put 
forward’ as a ground of claim at alli In these circumstances: 
while the memorandum must be given its true effect: in law, ‘it 
is not open to the’appellants, ‘for the purposes pf this appeal, to 
rely on statements made in evidence by the second defendant as 
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to his sister’s legacy having -been paid or other creditors having 
been paid or having been given security. If however, the appel- 
lants should at any time get judgment: against the defendants 
for any sum to be realised out of the assets of the testator, it 
may be that in execution proceedings it will still be open to 
them on the basis of some such facts to make a case (under 
sub-S. (2) of S. 52 of the’Code) that the defendants have not 
aa applied all the assets which came to their hands. 


The only matter upon ‘this appeal i is the nature sea extent 
of the liability incurred by the defendants under the memoran- 
dum of 10th August, 1928. The defendants are in the opening 
words described as executors.and trustees of the will of 
Byramji. The recitals do not contain any details of the debt 
due from Byramji’s estate. The dates of the Joans, the rate of 
interest, the sums. outstanding for principal and for interest 
are not given: all that issaid is that up to date the debt exceeds 
Rs. 30,000. The recitals do, however, purport to disclose in 
terms that the.exécutors had no cash available. wherewith to pay 
the debt, that their only ‘prospect of paying depended on the 
state of the property market which was at that time depressed, 
and that they were giving security in order to gain two years 
time. There is here no suggestion that the defendants as 
executors had been, in default in any way | or were admitting 
that they had assets out of which they might and should have 
paid. Their offer to Bai Jaiji” as recited is an offer, to give her 
security for the testator’ s debt to the extent of ‘Rs. 30,000 ‘by 
equitable mortgage of the right, title and “interest of the 
testator. Though the second defendant deposed that the debt 
originally carried interest at six per cent. with quarterly ‘rests, 
the learned trial Judge was not prepared to believe that com- 
pound interest was payable at all,. the promissory notes having 
been destroyed But the way in which the debt is recited in 


this memorandum without any distinction - between what was” 


then due for principaf and interest is, in their Lordships’ opinion, 
some corroboration’ of the defendant on this ` point and there 1S 
no contradiction by Bai Jaijii Their Lordships find it very 
difficult to make any inference against the defendants: on the 
ground tht the original terms as to interest were varied, by 
the memorandym—a contention which seems to, them ‘to, be 
ymproved.. ah a : l i 
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- The operative clause of the. memorandum begins by creat- 
ing an equitable mortgage upon the properties for securing’t6é 
Bai Jaiji repayment with interest'of the stim of Rs. 30,000 then 
due to her hy the estate of Byramji represented by the execu- 
tors of his will. This is followed frst by a clause—“such sum 
to be repayable at’ any time within two years from the ‘date 
hereof such time to be selécted by the said executors’—which 
is no moré than a way of*saying that it was not to be demand- 
able for two years. Then comes the interest clause (so to call 
it) : “that they (the: said executors ) will in'the meantime pay 
interest every month on the first day of each English month at 
the rate: -of six per cent! ‘per ańńum with compound ‘interest at 
the same rate with quarterly ‘Tésts of all arrears of interest’ not 
paid’ on a ‘due date.” ¢ cox T z 


| By S. 38, cl. (a), of” the Transfer of Property Act, it’ is 
clear that’ a mortgage may be given as security not merely for 
money, lent but for any debt of liability: If the executor§ ofa 
deceased. debtor think fit for’ considération tò give security over 
an asset belonging to his estate to one of his creditors i in respect 
of a debt due from the estate, the transaction may or may not bė 
one to which other creditors or persons ' can take exception. “But 
if it i8 not intended’ that the executors should’ assume personal 
liability for the ‘secured debt there is’ nothing in the Transfer 
of Property Act or in the law of India to make them so liable 
by reason that” they have: granted, the ` seçurity Or by reason that 
they have ‘dane’ sO ‘by. deposit of the testator’s deeds. Apart 
from the claise as to interest, ‘which calls for a Sépdrate discus- 
sion, the ineriorandiim contains nO coveriant by anyone to repay 
the ptiticipal’ sùr of Rs. 30,000, no statement that the execiitors 
would assume ‘pérsonal liability for it, no representation or 
admission to the creditor: ‘as’ to ‘the sufficiency of the ‘testator’s 
assets to meet, either the 6riginal debt or the sum of Rs. 30, 000. 


There i is, however, @, covenant to, pay interest on Make sum 
of Rs. 30,000.. This is not itself qualified by any, phrase to. the 
effect that they agree “as executors” to pay it, or, that they. are 
to pay it out of, the assets.of the testator. Nor is there any other 
specific expression directed to distinguish between a simple pro- 
mise by the defendants to pay and a promise by ‘the defendants, 
for fhemselves and their sticcessors in office, to pay ‘upon condi- 
tion’ that the assets of thé testator should permit 'of the ‘Daynient 
being made thereout. The question arises whether: Such‘ 
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qualification can be-derived from the context, and on this point 
much depends upon the period in respect of. -which the’ promise 
to pay interest is' made. Their Lordships- think it to be reason- 
ably plain that the words “in the meantime” have reference to 
the °period of two years or less referred to in the words 
immediately preceding and that they cannot be extended to 
cover the whole period that might elapse between the date of 
the memorandum and the actual payment of Rs. 30,000 to Bat 
Jaiji. The defendants were to continue to collect the rents of 
the mortgaged property and might very reasonably have been 
expected, for the two years during which she: gave up her right 
' to recover, her money, to see that the interest was paid to her. 
The recitals as to her having made demands must be taken 
against the defendants and it seems ‘unreasonable to doubt that 
the lady would feel the loss of this portion of her income. _On 
the other hand the clause is the only covenant to pay interest 
and the only part of the memorandum in which any specific rate 
of interest is mentioned. [tis expressed in language which is 
common form in Indian mortgages which not infrequently, as 
the reports show, provide expressly for the payment of interest 
up to the “due date” of the mortgage but omit to make provision 
for any subsequent period: The last clause, however, makes 
the, property a security for the interest as well as the principal 
until repayment. The learned Judges of the Appellate Bench 
considered that the covenant to pay interest was , to be read 
with the reference'to interest in the previous part of the same 
clause and merely specified the interest already referred to. The 
question is by no means free from difficulty, but.upon’a careful 
consideration of-the clause their Lordships think, the promise 
not having been expressly qualified, that in the context there.is 
not enough to show that the promise was intended as conditional 
upon the sufficiency of the testator’s assets having regard to the 
limited period of time (two years) to which it extends and the 
circumstances of the transaction. . 


t 


. It is to Ba noticed that the executors had not been paying 
the interest and that apparently the estate was without sufficient 
cash even to ensure-that the interest would be regularly paid. 
The rate.is not expressly stated-to be-the same rate:as applied 
to the original debt even if it was.so in fact. Their Lordships 
do not think that they will be applying to this Indian case a 
technicdl or unjust rule if they hold-that it was forthe executors 
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to` make clear that thein.words of promise were.not to be taken 
in. the direct and sitnple.sense of.a personal covenant, and that 
on -a true construction_.of this memorandum ‘they have made 
themselves personally liable for the interest which a conve 
the two_years with, of course, interest :thereon. _ 7 


It was contended for the appellants that if-it_be found that 
the defendants had made themselves personally liable to pay 
any interest, this finding would involve a liability on their part 
in respect of the*whole of the debt both principal and interest, 
at all events if the obligation.! which they- underteok differs in 
any way from thé original obligation of the testator. It-was 
said that the sum of Rs. 30,000 was only a part of the testator’s 
debt-and that the testator was not shown to have been liable 
fer compound interest.- Hence,;-on the facts’ of -the- present 
case, the principle was invoked that a promise by an executor 
to pay interest differing in any ‘particular fs6m the testator’s 
own obligation involves admission of-assets and renders the 
executor personally -liable-for principal also. Ag authority for 
this proposition, reference was made to Bradley v. Heath! and 
Childs v.-Monins®, Williams on SARENA, 12th Ed., VoL-II, 


These were both cases in which executots appear to have 
qualified their promise to pay the testator’s debt by the words 
“ag executors” ‘and yet were held personally liable ‘on the 
construction of the instrument as a whole upon the ground 
that they promised to pay in the’future with interest for which 
the testator was not liable.’ In Bradley's casel the matter was 
entangled’ with further debts incurred by the exécutors to the 
creditor after the testator’s death. Fn Childs’ case? the instru- 
ment’ was a promissory note, ‘the ‘promise was joint and several 
and was to pay on demand. - These cases disclose reasons why 
the words “as executor” will not in all circumstances be sufficient 


to show-that the paymentisonly to be made “out of the estate”. 


In India as in England it is open to an executor in con- 
sideration that a creditor of his testator will forbear to sue to 


“make himself liable for the. debt whether the assets of the 


testator be sufficieht or insufficient. .The forbeatance will be 

consideration to support the promise. It may even be that 
ti ' ‘ ; | k 

Saas a + i, (1830) 3 Simon 543: 57 ER. 110k’ ! 

1 3¢..2 (182D 2Br.& Bing. 460:129 E.R. 1044. ° 
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where there is an agreement by the creditor to give time, the 
executor will readily be regarded as intending to make him- 
self personally liable. This must, however, in all cases be a 
question either’ of fact (what the agreement was) or of 
construction, if the agreement was reduced to writing: though 
their Lordships know of nothing in the law of India which 
warrants any presumption against the executor in this regard, 
his words of covenant will prima facte be given their ordinary. 
meaning. If the truth be that the executor has obtained time 
not by promising that he would pay but by granting to the 
creditor a mortgage or charge over assets of the testator in 
respect of the debt or part of the debt, there is no rule of 
Indian law which alters or enlarges the agreement of the 
parties. And if it be, as in the present case, part of that 
agreement that the executor shall assume liability for the 
interest alone and that only for a defined peyiod, to impose a 
liability for the whole of the debt would be all the more pointedly 
in conflict with the intention of the parties. It is good sense to 
infer when a person makes himself liable indefinitely for the 
interest on a debt that he means to assume liability for the 
principal since if the debt be never paid the interest would run 


for ever. It is also true that the mere agreement that interest, 


shall be paid shows forbearance by the creditor. Such considera- 
tions throw light upon the intention of the parties but they do 
not otherwise impose liability upon executors. If the realisa- 
tion of a testator’s estate is a matter of difficulty and if it 
be thought of benefit to the estate that a creditor should be 
induced to give time for payment of his debt, there may be 
every reason why the executor should seek to make an arrange- 
ment for time on payment of enhanced interest or on other 
special terms entirely at the expense of the estate and without 
risk to himself. The question is whether he has done 30: to 
what has the creditor agreed? This is more safely answered 


by an Indian Court upon a direct view of the circumstances of ` 


the case, the character of the document, if any, and its language 
fairly taken as a whole, than through the refracting medjum of 
decisions given in another country one hundred years before. 


It is maintained, however, that by admission of assets the 
executor has incurred personal liability without entering’ into 
a contrast to pay personally or even after entering into a 
contract under which the creditor’s right to payment is con- 
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ditional- upon the. stifficiency' of the assets. On the terms of 
thesmemorandum in the present case, which their Lordships 
have new construed, „it is not possible to. suggest that the 
executors. were representing, affirming or admitting that the 
assets would -be. sufficient to meet the debt or the sum.of 
Rs. 30,000. “On;the contrary they gave plain warning that 
everything would epang upon the future of land values in 
Bombay: ee S R 


AS RE cases have been cited in the High Court and 
befort the Board upon the subject of “admission of assets” 
their Lordships think right to notice that the English cases 
require to’ be interpreted with reference to their setting or 
background in English law. ` In Williams on Executors—the 
well-recognised repository of learning on this subject—the 
scheme of. the English law andthe conditions upon which 
Judgment could be recovered de bonis testatoris or de bonis 
proprits are described (cf. 12th Ed., 1930, Vol. II, pp., 1166, 
1240, 1293-6) and it will be sufficient here to refer to them 
in a Summary manner. If an executor was sued for the debt 
of: his'testator and had not assets to satisfy the debt, he had to 
take care to plead plene administravit or plene administravit 
praeter: otherwise judgment’ for the plaintiff amounted to a 
conclusive admission that he had assets to satisfy it. Whére 
this plea was taken the burden was on the plaintiff to show 
that ‘a8sets existed or ought to have existed in the hands of 
the ‘defendant at ‘the’ date of the writ but this burden might be 
discharged by proof ‘of some conduct of the defendant 
amounting to admission of assets: In an administration action 
such admission entitled the plaintiff to an immediate order 
for ` payment without “taking the accounts. Indeed the 
general rule was that admission of assets to one claimant on 
them was an admission to’all: also that añ admission of assets 


. éan ‘rievér be’ retracted unless a case of mistake be clearly 


esiablished. To charge an executor on his own promise to pay, 
the debt of the testator, in addition to the writing required by 
the Stattte of Frauds, it was’ necessary to show consideration 
for the promise. Clearly enough, forbearance by the creditor 
to sue would be good consideration, but there were also deci- 
sions, to the effect that assets come to the hands of the executor 
were consideration and that if admission of assets was eo 


by, the : Promise, the promise, was binding. 
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“s+ The Indian system of recovering debts’ due from'4” person 
deceased is different in - important respects. Tn the. fitst place 
the. legal tepregentative ‘who: is liable to be suied:i8-not in 
general an exetutor or administrator at all but the Mahotnedan 
heir -or the Hindu son or-a’ mere ‘intermeddler with ‘the 
deceased’s estate as is now ‘made clear by S. 2 (11) of the ‘Civil 
Procedure Code. -The form of judgment given for the debt 
against the legal representative is for payment out of the pro- 
perty of the-deceased. If no such- property remains in the hands 
of the defendant,’ execution can be~ had against’ ‘his own 
property on proof that property of the deceased had come’ ‘into 
his posSession, unless he proves’ that -he has duly’ applied such 
property of the deceased. The Court executing the decree ‘will 
require him to produce accounts -as- necessary (Ss. 50,52): -Tf 
the legal representative has wrongly applied: ipart.of the: assets 
of the deceased he may be made liable in sych proceedings:to 
asl creditor: his right being to get credit-only for what has 
been “duly disposed-of” or ‘duly applied”. But’ there is no 
trace in the Cade or, so-far astheir Lordships: are aware, in-the 
decisions of:Indian Courts, of ‘any doctrine comparable to: the 
English doctrine. as,to. admission 'af assets. If he has paid @ 
small legacy when the assets are insufficient to meet the debts, 
the legal representative may fail.to get, credit for the’ money 
wrongly spent but that is all. He will not render himself liable 
by an admission as though it were äri estoppel: though he must 
like anyone else fulfil his promises and make good. his repre- 
sentations (cf. S. 115, Indian Evidence Act). The law of 
India puts upon a legal, representative the-full burden of show- 
ing that he has duly applied all assets proved to have come, TO 
his hands but it has. no bias tending. iq, make a, jegal representa- 
tive liable to answer with his own property for the debts of the 
deceased, even if it be true. that, he.: knows’ better_than -the 
creditor the position -of the deceased’s estate. ` That “assets 
come to his hands” is consideration lor a personal promise to 
pay the debt of the deceased i is a doctrine to which it is difficult 
to give a meaning ünder, the Indian Contract, Act, but, (as) has 
already been: indicated); forbearance to sueis consideration : as 
to “which there is no ‘difficulty provided’ it, is. Jin: ' fict agreed; 
though the counter-consideration given by am executor is not 
necessarily an unqualified promise to pay ‘the de 4 =" 
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Flaving construed the memorandum of 10th August, 1928, 
as imposing personal liability upon the defendants in respect 
only of the interest accruing during the ensuing two years with 
interest thereon as therein provided, their rdships are of 
opinion that there should be added to the preliminary decree 
for sale as it now stands an order that the appellants be at 
liberty to apply, in the event of the net sale proceeds proving 
insufficient to satisfy in full the principal sum and interest and 
costs and interest on costs tue on the security of the equitable 
mortgage of 10th August, 1928, for a personal decree against 
the defendants for the interest or the balance thereof as the 
case may be due in respect of the period of two years from the 
lOth August, 1928, at 6 per centum per annum with interest 
thereon at the same rate with quarterly rests. 

Their, Lordships will humbly advise His Majesty accord- 
ingly. They do not find it necessary to disturb the orders for 
costs made by the High Court on appeal. As the appeal 
succeeds only upon the question of two years’ interest and fails 
as regards the principal and further interest, their Lordships 
do not think fit to award any costs of this appeal to the appel- 
lants and direct that the appellants pay to the respondents half 
their costs of this appeal. 

Solicitors for Appellants: Lattey and Dawe. 

- Solicitors for Respondents: T. L. Wilson & Co. 
PEC Appeal allowed in part. - 
K. 5. | 
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PRESENT :—Lorp THANKERTON, SIR GEORGE RANKIN AND 

Mr. M. R. JAYAKAR. 
The Secretary of State represented by 

the Collector of South Arcot .. Appellant" 
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Mask & Co. .. Respondents. 

Lond Customs Act (XIX of 1924), S. 9, Schedule and Sea Customs Act 
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Guthorites with regord to duty leviable—Appeal to customs Collector 
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Importers having imported into British India a consignment of betel- 
nuts, the customs authorities levied duty on them on a tariff value. The 
importers appealed, contending that the goods should be assessed at a lower 
rate, namely, as ray betel-nuts subject to duty ad valorem. The Collector of 
Customs dismissed the appeal, the Government of India afirming his decision. 
The importers having brought an action against the Collector to recover the 
amount of duty which they alleged to have been overpaid. 
` Held, that the Civil Courts had no jurisdiction to entertain the suit. 

Quaere, whether the importers would have been entitled’to resort to the 
Civil Courts before appealing under S. 188 or were confined to the right of 
appeal given by that section. 

Appeal from a decision of the High Court, Madras, in its 
civil appellate jurisdiction, dated 2nd February, 1938 (Varada- 
chariar and Pandrang Row, JT.) reversing a decision of the 
Subordinate Judge of Cuddalore. 

The facts and arguments clearly appear from the judgment. 

Cur adv vult. 

H. V. Willink, K.C. and W. W. K. Page for Appellant. 

W. Wallach for Respondents. naer ' 

15th March, 1940. Their Lordships’ judgment was 
delivered by l 

Loro THANKERTON.—The sole question for determination 
in this appeal is as to the jurisdiction of the Civil Courts to 
entertain the suit. The appeal is taken from a judgment and 
order of the High Court of Judicature at Madras, dated the 
2nd February, 1938, which set aside a decree of the Subordiriate 
Judge at Cuddalore, dated the 30th March, 1937 (which had 
dismissed the respondents’ suit on the ground of want of 
jurisdiction), and directed the Subordinate Judge to restore the 
suit to the file and to dispose of it om the merits. 

The respondents are a firm of merchants, having their head 
office at Panruti in the Province of Madras, and, in the course of 
their business, they import betel-nuts from Java into British 
India. The facts in the present suit, which was filed by the 
respondents on the 10th April, 1934, are not materially in dispute. 
The suit relates to two consignments of betel-nuts, imported by 


the respondents in December, 1932, from Java to Pondicherry - 


by sea, and thereafter by rail to Panruti. These consignments, 
which originally consisted of 3,927 bags in all, were repacked at 
the Port of Pondicherry, owing to damage to. the gunnies, into 
4,063 bags, before importation into British India. The consign- 
ments were imported into the Province of Madras by rail and 


carts from Pondicherry to Panruti by various instalments, the. 


first of, which consisted of 1,000 bags imported through the 
Customs station. at Pondicherry on the Jlst Deeember, 1932, 


Lord 
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The remaining bags were imported in several instalments in the 
months of February, March and November, 1933, through the 
Gustoms Stations at Pondicherry and Madalapet. 


It appears that, prior to this occasion, the respondents had 
been in the habit of importing their betel-nuts at the port of 
Cuddalore in the Province of Madras, but, in the beginning of 
the year 1932, the Customs Collector at that port had assessed 
a similar consignment of 3,605 bags as boiled betel-nuts subject 
to duty on a tariff value, contrary to the respondents’ conten- 
tion that they.should be assessed as raw betel-nuts, subject to 
duty ad valorem. In the hope that they might achieve an assess- 
ment in accordance with their contention, the respondents 
altered their place of importation in the case of the consign- 
ments here i in question, but their disappointment in that respect 
has given ` rise to the present suit, in which they seek to 
challenge the adverse decision i in a civil suit. 


On the arrival of the consignments at Pondicherry, the 
respondents:wrote on the 27th December, 1932, to the Collector 
of Customs, Madras, asking to be allowed to import the goods 
as raw sliced betel-nuts and-not as boiled. As they anticipated 
an: increase in the ad valorem duty to come into effect at the 
beginning . of :1933, they requested a telegraphic reply, which 
they : received on the 29th December, 1932, ‘saying, “If you 
desire import before January first you must import goods and 
deposit duty calculated on higher tariff value Inspector will at 
time of taking deposit and passing goods take sealed samples 
for test and will also deliver to you other sealed samples to 
enable you appeal if necessary.” The respondents thereupon 
imported 1,000 bags on the 31st December, 1932, and paid the 
higher duty under protest to the Assistant Inspector of Customs 
at Pondicherry Railway Chauki, samples being duly taken. 
After examination of the samples, the Assistant Collector of 
Customs, Madras, wrote to the respondents. | on the 48th 
February, 1933, as follows :— 

“T have to atate that on examination of the samples from the eenstine 
ment in question, it has been found that the betel-nuts imported are ‘boiled’. 
The 1,000 bags cleared on 31st December, 1932, are therefore assessable at 
37+ per cent. on a tariff valuation of Rs. 23 per cwt. and the remaining bags, 
if cleared, will be liable to duty at 45 per cent. on a tariff value of Rs. 16 per 
cwt.” a 

- An appeal by the respondents against this decisien- was 
dismissed by- the Collector of-Custonis on the iis June, 1932. 


—_——_— - —- =- = - — — — - — - —_ - - — - - - — =- — — - 
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The matter was taken to the Government of India in revision, 
but by their order dated the 13th August, 1933, the Govern- 
ment of India confirmed the Collector’s decision. The present 
suit was filed orf the 10th April, 1934. 

In the suit the respondents seek to recover the excess 
amount collected from them by levying duty upon a tariff 
value of Rs. 23 per cwt. upon 1,000 bags and of Rs. 16 per 
cwt. upon the remainder, vis., 3,063 bags instead of levying 
duty upon the invoice value of Rs. 10-9-1 per cwt. In para- 
graph 14 of the plaint they state that the cause of action 
arose on the 18th August, 1933, when their petition for 
revision to the Government of India was thrown out. Various 
issues were framed by the Subordinate Judge, but it was 
decided to determine in the first instance Issue No. 3—“Has 
this Court no jurisdiction to entertain this suit and is the 
suit barred by the provisions of the Sea Customs Act?’ By 
a judgment delivered on the 30th March, 1937, the Sub 
ordinate Judge held that the Court had no jurisdiction to 
entertain the suit and dismissed the suit. An appeal was allow- 
ed by the High Court on the 2nd February, 1938, and the Sub- 
ordinate Judge was directed to proceed to dispose of the suit on 
the merits. This appeal is from that decision. 

While the imposition of the duties here in question is regu- 
lated by the Land Customs Act (Act XIX of 1924), the matter 
in issue arises under certain provisions of the Sea Customs Act, 
(Act VIII of 1878) which are incorporated, subject to the 
necessary verbal modifications, by S. 9 of the Land Customs Act 
and the schedule to the Act. The sections of the Sea Customs 
Act which are material are contained in Chapter XVII of the 
Act, which is headed “Procedure relating to offences, appeals, 
etc”, and which includes Ss. 169 to 193. the material sections 
are as follows :— 

“182. In every case, except those mentioned in S. 167, Nos. 26, 72 and 74 


to 76 both inclusive, in which, under this Act, anything is liable to confisca- 


tion or to increased rates of duty; 
or any person is liable to a penalty, 
such confiscation, increased rate of duty or penalty may be adjudged— 
(a) without limit, by a Deputy Commissioner or Deputy Collector of 
Customs, or a Customs-Collector ; 
: * +4 + 4 = 
186, The Award of any confiscation, penalty or increased rate of duty 
under this Act by ay officer of Customs shall not prevent the infliction of any 
punishment to which the person affected oo is liable under any other 
hw. 


144 THE MADRAS LAW JOURNAL REPORTS. [1940 


188. Any person deeming himself aggrieved by any decision or order 
passed by an officer of Customs under this Act may, within three months 
from the date of such decision or order, appeal therefrom to the Chief 
Customs Authority, or, in such cases as the Local Govgrnment directs, to 
any officer of Customs not inferior in rank to a Customs-Collector and 
empowered in that behalf by name or in virtue of his office by the Local 
Government. 

Such authority or officer may thereupon make such further enquiry and 
pass such order as he thinks fit, confirming, altering or annulling the decision 
or order appealed against : 

Provided that no such order in appeal shall have the effect of subjecting 
any person to any greater confiscation, penalty or rate of duty than has been 
adjudged against him in the original decision or order. 

Every order passed in appeal under this section shall, subject to the 
power of revision conferred by S. 191, be final. 


189. Where the decision or order appealed against relates to any duty 
or penalty leviable in respect of any goods, the owner of such goods, if 
desirous of appealing against such decision or order, shall, pending the 
appeal, deposit in the hands of the Customs-Collector at the port where the 
dispute arises the amount demanded by the officer passing such decision or 
order. 


When delivery of such goods to the owner thereof is withheld merely 
by reason of such amount not being paid, the Customs-Collector shall upon 
such deposit being made, cause such goods to be delivered to such owner. 

If upon any such appeal it is decided that the whole or any portion of 
such amount was not leviable in respect of such goods, the Customs-Collec- 
tor shall return such amount or portion (as the case may be) to the owner 
of such goods on demand by such owner. 

190. If, upon consideration of the circumstances under which any 
penalty, increased rate of duty or confiscation has been adjudged under this 
Act by an officer of.Customs, the Chief-Authority is of opinion that such 
penalty, increased rate or confiscation ought to be remitted in whole or in 
part, or commuted, such Authority may remit the same or any portion there- 
of, or may, with the consent of the owner of any goods ordered to be 
confiscated, commute the order. of confiscation toa penaliy not exceeding 
the value of such goods. 

191. The Local Government may, onthe’ application of any person 
aggrieved by any decision or order passed under this Act by any officer of 
Customs or Chief Customs-Authority, and from which no appeal lies, 
reverse or modify such decision. 

193. When a penalty or increased rate of duty is adjudged against any 
person under this Act, such officer, if such penalty or increased rate be not 
paid, may levy the same by sale of any goods of the said person which may 
be in his charge, or in the charge of any other officer of Customs . 


Under S. 9 of the Land Customs Act, references to a Chief 
Customs Officer in the Sea Customs Act are to be deemed to 
refer to a Collector of Land Customs, references to a Customs 
Colleetor to a Lands Customs Officer, and references to Officers 
of Customs to Collectors of Land Customs or Land Customs 
Officers. Further, by S. 4 of the Central Board of Revenue 
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Act (Act IV of 1924), the Governor-General in Council was 
substituted for the Local Goreme in 5.191 of the aA 
Customs Act. i oa 

At the hearing before ‘the Board, the appellant maintained 
that the decision of the Assistant Collector of Customs, dated 
the 28th. February, 1933, was a “decision or order passed by an 
officer of Customs” within the meaning of S. 188 of the Sea 
Customs Act, and that zhe decision of the Collector of Customs 
on appeal therefrom, dated the 20th June, 1933, which had been 
confirmed on revision tnder S. 191, was final, and excluded the 
jurisdiction of the Civil Courts. He maintained that the only 
right of ‘challenge of a decision or order’ by an officer of 
Customs was by an appeal under S. 18Qand that the jurisdiction 
of the Civil Courts was excluded. - Alternatively, he maintained 
that the right of appeal conferred by S. 188 -constituted a pro- 
cedure which was alternative to procedure in the Civil Courts, 
and that as the respondents,’in their option, had chosen to pro- 
ceed under S. 188, they were bound by that- election, and were 
thus excluded from resort to the civil courts. 


i _ There can be little doubt that adjudications as to confisca- 


i 
~~ 
' 


tions, increased rates of duty or penalties made under the 


power conferred by S. 182 are decisions or orders within the 
meaning of S. 188, and the appellant submitted in the first place 
that the decision of the Assistant Collector ‘in the present case 
was an adjudication as to increased rate of duty under S. 182. 
In their Lordships’ opinion this contention is’ untenable, as the 
decision was as to the normal rate of duty, whereas an increased 
rate of duty connotes something in the nature of a penalty, an 
illustration of which is to be found in S. 167, No. 35, where 
goods in excess of the manifest or not corresponding with the 

specification are liable to confiscation or ‘to be charged with 
a increased rates of duty as the Chief Officer of Customs 
directs. — 


The appellant next maintained ‘that the -flecigion or order 
referred to in S. 188 was not confined to adj udications under 
S. 182, but included decisions by an officer of ( ustoms as to the 
rate of duty applicat le` to particular goods, whi ` necessarily 
inyolved the determination of tbe particular, category in the 
tariff classification into which the goods fell, and that, aecord- 
ingly, the decisidn of the Assistant Collector'in this casë was à 


decision or order within the meaning.of 'S. 188. The respon- 
19 


A 
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dents, on the other hand, maintained that the decisions or orders 
referred toin’S. 188 related only to adjudications under S. 182. 
This argument of the respondents was not mentioned by the 
Subordinate Judge, and his judgment does not suggest any 
doubt of the applicability of S. 188. But it was raised in the 
High Court, who decided it in favour of the appellant.. 

O Their Lordships are of opinion that the High Court were 
right in deciding that S. 188 is applicable. The words “decision 
or order” are wide. words, and they appear to be of a more 


. general nature than the adjudications referred to in S. 182, 


which are also referred .to as awards in S. 186. The difference 
of language in sections which are in such close juxtaposition 
primarily suggests'.an intention to cover a wider area in-S. 188. 
It is suggested that the heading of the chapter—_Procedure 
relating to Offences, Appeals, etc.”—rather indicates that the 
appeals are correlated with the offences. Their Lordships are 
unable to draw any such inference. The chapter is one relating 
to procedure and not a chapter: relating to offences; indeed, it 
might be suggested that if the provisions as to appeals were 
merely part of the procedure relating to offences, there would 
be no occasion for a separate mention of appeals in the head- 
ing. But, in their Lordships’ opinion, the heading of the chapter 
is of no material assistance in the construction of 5. 188. 

In the next place, the proviso in S. 188, which is limited 
to adjudications under 5. 182, does not, in the opinion of their 
Lordships, necessarily involve the narrower construction of the 
opening words of the section. . If the latter had expressly 
referred to any decision or order under S. 182 or any other 
section in the Act, the proviso would have been drawn 1n 
exactly the same terms. But S. 189 uses terms naturally 
applicable to any duty leviable under any part of the Act. | 

Their Lordships agree with the High Court that there is 
no reason for limiting the words “any decision or order passed 
under this Act” in S. 188 to decisions or orders passed 
under S. 182. Their Lordships are unable to agree with the 
somewhat tentative opinion expressed by Sir Charles Innes in 
Hari Bhanji v. Secretary of State for India, which is referred 
to by the High Court. That opinion was not relevant to the 
case before the learned Judge, which related to an illegal levy 
of duty under the Act of 1863. an i 


Fo ari "4. (1879) LL.R. 4 Mad, 344 at 353. gc 
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The Sea Customs Act, 1878, .was passed to consolidate and 
amend the law relating tothe levy of Sea Customs duties which 
was then regulated by the Consolidated" Customs Act (Act. VI 
oí 1863), which was repealed by the Act of 1878. If there 
were any doubt as tọ the proper construction of S. 188 òf the 
1878 Act, it would undoubtedly be legitimate to ‘consider the 


previous Jaw which it was- consolidating and amending, and. 


their Lordships desire to add that their view already’ expressed 
as tothe construction of S. 188 is. confirmed by a, consideration 
of the provisions of the Act of 1863. The material provisions 
of the latter Act are as follows :— 


“« VI,’ If any dispute shall arise between any Ofhcer of Customs’ and 
any Master or Commander of a vessel, or importer, exporter, owner, or con* 
signee of goods, or agent, or other person, in repect to any matter (not 
specially provided for by any law for the time being in force) relating to the 
importation, exportation, or warehousing of any goods, or to the levy of any 
duty or penalty thereon, or to any seizure or forfeiture thereof,' the Chief 
Customs Authority of the Presidency or place in.which such dispute shall 
have arisen shall settle the same, subject to an appeal to the Local Govern- 
ment, acting under the genera instructions’ ‘of the Oreore GEET of 
India i in Council. 


CLXXXIV. “Tf any dispute shall arise as to the proper rate of Duty 
payable in respect of any goods imported into, or exported from, any Port 
in British India, the importer, exporter, owner, or consignee of such goods, 
or his agent, shall deposit in the hands of the officer in charge of the 
Custom House at the Port of importation or exportation respectively, the 
amount of Duty demanded by such Officer, pending the decision of the Chief 
Customs Authority. Upon payment of .such deposit and compliance with 
the provisions of this Act relating to the entry of such goods, the ‘Officer in 
charge of the Custom House shall cause the goods to be delivered to such 
importer, exporter, owner, or consigned, or ‘his agent. ; 


ei CCXVIII. In every case in which, under this Act, any vessel, càrt, or 
other means of conveyance; or any horse or other animal is liable to 
confiscation ; or any -goods are liable to confiscation or to increased 
Fates of Duty; or any person in charge of or owning a vessel, or landing ¢ or 
shipping goods, or passing them through the Custom House, ls liable’ to'a 
penalty, an Officer in charge of a’ Custom House may, unless it be otherwise 
provided in this or any other Actrelating.to the Customs, ee such 
confiscation, penalty, or increased rates of Duty. : 


CCXX. In any case adjudicated by an Officer of E any party 
aggrieved by the award may appeal to the Chief Customs Authority of the 
Presidency or place, or to any superior Officer of Customs empowered in that 
behalf by the Local Government. It shall thereupon be lawful ‘for such 
authority or superior Officer to make such further enquiry, and to pass, such 
order as he shall think proper, confirming, altering or annulling the griginal 
award. Provided that no such order in dppedl sHAll have the effect ‘of sub- 
jecting apy person to any greater confiscatioh, penalty, or rates ie Duty than 
shall have been adjudged against him in the original award, ; | o ils 
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. CCXXI. The award of any confiscation, penalty or increased ‘rates of 
Duty undér this Act by an Officer of Cugtoms shall not interfere with any 
punishment to which the person affected thereby shall x liable under any 
other law. 


~ CCXXIII If, upon ere ER E of the circumstances under which 
any pénalty or confiscation has been adjudged under this Act, by an Officer 
of Customs or by a Magistrate, the Chief Customs Authority of the Presi- 
dency or place shall be of opimon that such penalty or confiscation ought to 
be remitted in whole or in part, or commuted, such Chief Customs Authority 
may remit the same or any portion thereof, or may commute any order of 
confiscation to a penalty not exceeding the ee of the goods ordered to a 
confiscated,”, — 

S. 6 appears under fie heading J «General Rules”; 5. 184 
under “Miscellaneous Provisions”; and the other four sections 
under “Offences and Penalties”. In their Lordships’ opinion, 
it is clear that the provisions of S. 6 and of S. 220 are both now 
incorporated in S. 188 of the later Act, the subjéct- matter of 
the appeal being altered from an “award” to a “decision.or 
order”, and the heading of-the chapter being altered to “Proce- 
dure relating to Offences, Appeals, étc.” S. 184 of the’ 1863 
Act is reproduced in S. 189, while S. 221 is reproduced as S! 186 
of the 1878 Act, before S. 198, and S. 223 reappears as, S. 190 


of the later Act. s 


The decision of the Assistant Collector therefore falls 
within the terms of S, 188 of the Sea Customs Act of 1878, 
and ‘the respondents i in' fact acted on that view, and- exercised 
the right of appeal conferred ‘by that section and’ by S. 191. TIt 
is now necessary to determine whether the order of the Collector 
of Customs, dated the 20th June, 1933, which dismissed: the 
appeal under S. 188, and which was confirmed by the Governor- 
General in Council on an application under S: 191, excludes the 

jurisdiction of the Civil Courts to’.entertain a challenge of’ the 
merits of that decision. It is settled law that the exclusion of 
the jurisdiction of the Civil Courts i is not to: be readily inferred, 
but that“such exclusion must either be explicitly expressed or 
clearly implied. It is alšo well settled that even if jurisdiction 
is so excluded, the Civil Courts have jurisdiction to examine into 
cages where the provisions of the Act’ have ‘not been complied 
with, or the statutory tribunal has not acted in conformity with 
the fundamental principles of judicial- procedure:" Many of the 
cases "referred to in'thé judgments | below are of. this nature, and 
are not relevant, to the „present, case, . in, whith there, are ng 
allegations of that nature > < muck as 
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S. 188 provides that “every order passed in appeal uhder 
this section shall, subject to-the power of revision conferred by 
S..191,-be final”. By Ss. 188° and 191 a precise and’ self- 
contained- code *of appeal is provided in regard to obligations 
which-are created by the statute itself, and it enables the appeal 
to be carried to the supreine head. of the executive government: 
It is difficult to conceivé what further challenge of the order 
was, intended to be excluded other than a challenge in the Civil 
Courts, -> 

Further, it is to be noted that the same finality i 
applies equally to appeals against adjudications under S. 182 
and to appeals against decisions:or orders as to the rate of duty 
leviable under the tariff; their Lordships are tmable:to construe 
this clause differently according as it applies to these two classes 
of appeals, as apparently the High Court were prepared to do. 
In their judgment ‘the High Court refér with approval to the 
unreporied decision of Coutts-Trotier, J., in C. S. No. 747 of 
1920, in which he held that the suit, which challenged the 
adjudication.of a fine under.S. 182, was barred by S. 188, and 
the learned’ Judges add, “We think that the decision in that 
case is, if we may say so, not open to exception and it does not 
help the Government in this case, because the Act of’-the 
Customs Authorities in that case was an adjudication.” Later, 
the learned Judges rejected: the argument that S.: 188 only 
applied to decisions or orders passed by Customs Authorities 
when acting under -S. 182, and held that the opening words of 
S. 188 were not so limited. Nevertheless, they held, as regards 
the present case, that the finality clause was not so-worded as to 
exclude the jurisdiction of the civil courts. .. Their eee 
are unable to agree with this distinction. — 


_ Their Lordships are of Opinion that ‘in’ this ‘case the 
jurisdiction of the civil courts is excluded by, the order of the 
Collector’ of Customs on ‘the appeal under S. 188, and it is 
unnecessary to consider whether, prior to taking such appeal 
under S. 188 the respondents would have been entitled to 
resort to the civil courts, or whether they would, have, been 
confined to the’ right of appeal under S. 188. ` i 


The decti of this question must rest on she terms 
of the particular statute which is under consideration,.and 
decisions on other statutory provisions aré‘not of material 
assistancé, except in so far as general principles of construction 


P.G. 


Secretary 


of State 
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Mask & Co. 
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are laid down. The main-principles to be observed in the present 
caseare to be found in the well-known judgment of Willes, J., in 
Wolverhampton New Waterworks Co. v. Hawkesford1, which 
was approved of in the House of Lords in Neville v. London 
‘Express® Newspaper, Limited®, The question is whether 
the.: present case falls under the third class stated by Willes, J., 
vis., “Where the statute creates a liability not existing at 
common law, and gives also a’ particular remedy for enforcing 
it . . With respect to that class it has always been 


held, that the party must adopt the form of remedy given k 
the; statute.” 


, It has been held that the: jurisdiction of the civil courts is 
excluded in three cases in which an. appeal. under S. 188 had 
been taken—C. S. No.:'747 of 1920, already referred tò, 
Bhiwandivalla and C ompany v. Secretary of State8, which 
is:referred to by the High Court, and Thin'Yenv. S ecretary of 
State for Indiast. Each of these: cases related to-an appeal 
against an adjudication under S. 182. In the case referred to 
in 71 M.L.J., Notes of Recent Cases, p. 40, Varadachariar, 
J., held that jurisdiction was not’excluded in circumstances 
sunilar to the present, case, except that there had been no 
appeal under S. 188, ‘and, for the reasons already ex- 
plained, their Lordships.do not find it necessary to consider 
the question. Similarly, in. the cases of Vacuum Oil C ompany 
v. Secretary of State for India® and Ford Motor Company v. 
Secretary of State§, no appeal had been taken under S. 188 pthe 
question of jurisdiction was not in issue, though in the former 
case an issue had. been framed, but it was abandoned by the 
Advocate:General. It was submitted on behalf of the respon- 
dents that an exclusion of the subject’s right of resort to the 
civil courts. would be sitra vires of the Indian Legislature in 
View of the provisions of S. 32 of the Government of India 
Act, 1915, which re-enacted S. 65 of the Government of India 
Act of 1858, and reference was made to Moments case7, which 
was a case of tortious trespass or land. , But, i in their Lordships’ 
opinion, nejther 5. 32 nor the principle involved in the decision 
in Moment’s case7 affect the validity of an Act of the Indian 


L (1859) 6 CB, (N.S. 336-at 356: 141 E R. 486, 
2. (1919) A.C. 368 A.I R. 1937 Mad. 536. 
3 “LLR (193911 ‘Cal. 257. | 
5.” (1932)! 63 MLJ. 457. L.R. 59 T.A. 258: LL.R. 56 Bom. 313 (P. C.).. 
t 6: (1938) 1 MLL:J. 161: L.R 65'L.At 32: LLR. (1939 Bom. 249 (P.C). 
aiJn (1912) 24 MLJ. 439; L.R. 40.LA. 48: LL.R.140 Cal. 391 ÈP.C.). 
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Legislature which creates an obligation and provides an exclusive 
code for its determination; such an obligation is not ROVERS by 
sub-S. 2 of S. 32. 

On the whéle matter, their Lordships are of Foo that 


the decision of the Subordinate Judge was correct, and they, 


will humbly advise His Majesty that the appeal should be 
allowed, that the order of the High Court should be set aside 
and that the decree of the Subordinate Judge should be restored. 
The appellant will have the costs of the appeal, and also his 
costs in the High Court. 
Solicitors for Appellant: The Solicitor, India Office. 
Solicitors for Respondents: Lambert and White. 


RCC. Appeal allowed. 


K S5. E 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 
PRESENT :— VISCOUNT Gea LorbD PORTER AND- aI 
GEORGE RANKIN. 


Thomas Bear & Sons (India), Limited .. Appellants* | 
v. 
Prayag Narain and another .. Respondents. 


Trade marks—Picture of elephant used by plaintifs on cigareites or 
smoking tobacco—Simular picture used by defendants on chewing tobacco— 
Likelihood of deception of public—Question of fact in each case—Necessity 
for evidence as to deception or probability of deception, 

If a manufacturer of a special kind of smoking tobacco under a trade 
mark seeks to restrain the use of that mark as for example, cigars, or chew- 
ing tobacco, the vital matter is the probability or otherwise of deception 
resulting from the use complained of anditis a question of fact in each 
case. It is not a sound test for the Court to compare the plaintiff's and the 
defendant's marks side by side, since the purchaser will rarely have the two 
marks before him when he makes his purchase, and in spite of many differ- 
ences there may be an element of similarity aufficient to cause deception. It is 
not an answer to the claim of a plaintiff trader who has established a trade 
mark to say that, apart from the mark, his (the defendant trader’s) labels 
or containers are very different from those of the plaintiff. Differences in 
the form in which products are put up are, however, not immaterial for 
they must inevitably form an element in considering the aa of the 
probability of deception through the use of the mark. 

' The plaintiffs were the manufacturers of smoking tobacco and ches 
which they marketed under a trade mark the distingnishing feature of which 
was an elephant in which they had acquired proprietary rights in respect of 
their cigarettes and tobacco, The plaintiffs’ tobacco was well known in 
India and asked for by members of the public under such names as “Elephant 
Se 


"P.C Appeal NB. 18 of 1939. ` 7th March, 1940, . 
Allahabad Appeal No. 22 of 1935. l 
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mark tobacco”. The cigarettes were known as “Elephant cigarettes”. The 
defendant sold chewing tobacco in tins also designated by an elephant 
having a certain similarity to the plaintiffs’ elephant although different in 
colour, The defendant’s containers wereunlike those of the plaintiffs. The 
plaintiffs contended that, having regard to their reput&tion as makers of 
smoking tobacco in India, the public would think that the defendant's chew- 
ing tobacco was product manufactured by them. No evidence of actual 
deception of the public was tendered by the plaintiffs, nor any evidence by ‘a 
member of the ‘publid that he would be deceived. 


Held, that the question whether or not the defendant’s use of his matk 
would be likely to deceive the public into thinking that the chewing tobacco 
was manufactured by the plaintiffs was one of fact on which evidence was 
essential, being a different question from that whether one mark or name 
was a colourable imitation of another, in considering which the judge had 
before him the necessary materials for his decision; and that, in the complete 
absence of evidence on that question the plaintiffs had failed to make outa 
case for relief against the defendant. 

Appeal from a decree of a Division Bench of the High 
Court, Allahabad, dated 13th March, 1935, in its appellate 
jurisdiction (Iqbal Ahmad. and Niamatullah,; JJ., King, J., 
dissenting) dismissing, an appeal from a decree of-the Additional 
District Judge, Cawnpore, who dismissed an action bythe plain- 
tiffs, Thomas Bear & Sons (India), Ltd., to restrain alleged 
infringement of their trade mark rights iy the defendant, 
Prayag Narain. 

The: plaintiffs, were, E and sellers of “Virginia 
Bird’s Eye” tobacco for pipes and of cigarettes. Both articles had 
since long before.1922 been sold in Indiain packets and tins bear- 
ing a trade mark of which an elephant was the distinguishing 
feature; and the packets ‘and tins of cigarettes bore also the legend 
“Elephant Cigarettes.” Prayag Narain had been manufacturing 
and selling chewing tobaccos since 1926, the tobacco being sold in 
packets and tins-also bearing the picture of an elephant not dis- 
similar to the plaintiffs’ elephant. The containers of the defen- 
dants’ goods were quite different from those used by the plaintiffs. 
The second respondent, Jagannath, was joined asa respondent as 
the purchaser from the date of his trade mark, trade-name labels 
and designs. ar ae 

_ The plaintiffs having brought an action to restrain the defen- 
dants from -infringing their trademark rights, the- Additional 
Subordinate Judge, Cawnpore, dismissed the petition. That deci- 
gion was upheld on appeal, and. = plaintiffs now appealed to His 
Majesty in Council, : 


FE. Bray, K.C. „and janes Mould for Appellants.—Before 


! elaborating the appellants’ contentions it should be made clear that 


they do not ‘contend that the public are likely - te buy the 
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respondent’s chewing tobacco thinking it to be the appellants’ 
smoking tobacco and their cigarettes, Moreover it is submitted 
that to establish that is- not necessary to the appellants’ case. It 


‘is sufficient for ghem to establish that the public are likely to believe 


that the goods manufactured and marketed by © the respondent 


are those of the appellants. 


It is not conclusive in the respondent’s favour that he can point 
to certain dissimilarities between his elephant and that of the appel- 
lants because the actual purchaser, the probability of whose decep- 


‘tion is the vital matter, will not have the two marks before him 


simultaneously. The comparison in the purchaser's mind will take 
place by recollection, and the question is whether the hypothetical 
purchaser remembering the one mark, will, on seeing the other, 
think that they arethe same, and consequently that the respon- 
dent’s goods are the. appellants’, or vice versa. 

The likelihood of deception resulting from the similarity of 
the two elephants isnot dispelled by the presence of the respon- 
‘dent’s firm-name, Rama & Co.; on his packages, because the large 
numbers of the illiterate will go by the elephant only. It is submit- 
ted that King, J., applied the right test when he said that, since the 
public associated the elephant brand with the appellant’s goods, the 
question was the psychological one whether seeing a tin of chewing 
tobacco also bearing the picture of an elephant they would be likely 
by association to suppose that the chewing tobacco was also manu- 
factured by the appellants. Comparing the two marks it can hardly 
be doubted that confusion is likely to be caused in the public mind 
in spite of the obvious dissimilarities. That being so, it is sub- 
mitted the appellants need go no further, for they have established 
their case. It is of no avail to the respondent to rely on the 
dissimilarities between his packages and those of the appellants, 


‘for the same manufacturer would be likely to adopt widely 


differing packages for too very different products while yet 
marketing both under his trade mark. 

The appellants have established their case because, with the 
marks before them and other evidence, the judges were not ina 
position to decide where deception of the public would begin or 
end, and they ought, it is submitted, to have reached the conclusion 
that the elephant or chewing tobacco will necessarily create an 
assumption that it was manufactured by the appellants. . 

There was no appearance by or on behalf of the respondent. 

Cur. adv, vult. 
7th March, 1940. : Their Lordships’ judgment was delivered 
by . l a. = 
Viscouny Maucsa|Įm.—This appeal is against a decree of 
a Divtsion Bench of the High Court of Judicature at Allahabad 
20 


Viscount 
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dated ‘the 13th March, 1935. That Court affirmed the decree 
of the ‘Additional District Judge of-Cawnpore in an action 
brought by the appellants to restrain infringement of trade mark 
rights and passing-off. At the hearing before their Lordships 
the respondents were not represented; but the case of the appel- 
lants was placed before the Board with equal ability and fair- 
ness by their counsel.. 
- The appellants are manufacturers and sellers. of: Geata 
and of tobacco described as “Virginia Birds Eye” 
smoked in pipes. “These goods are marketed in a European 
style. Both the said cigarettes and the tobacco have from a date 
long before 1922 been sold in India (by the appellants and their 
predecessors) in packets and in tins bearing a mark the distin- 
guishing feature of which is the representation of an elephant 
and the packets and tins of cigarettes have also borne the 
designation ‘Elephant Cigarettes”. Upon the tobacco the 
representation of the elephant has appeared in red and upon the 
cigarettes the representation of the elephant has appeared on a 
red background. These goods were well known and asked for 
throughout India as “Elephant Mark”, “Hathi Markha”, 
“Lal Hathi” and the Tike. i 

” The défendant has been manufacturing and selling chewing 
tobacco since 1926, that is, some three years before the action 
‘was brought. He sells in packets and in tins. The commodity 
in the packets is intended for use with chunom (lime), that in 
the tas for use as an addition to pan (betel) .Certain ingredients 
are added to: give fragrance to the article. The tobacco is 
grown in India. Both the packets and the tins have the picture 
ofan elephant. on them, not unlike the elephant used by the 
plaintiffs though there are differences, particularly in colour, 
which is black or redas used by the appellarits-and white as used 
by the-respondent. . In other respects the packets and the tins 
are quite unlike the containers in which the appellants goods 
are ‘put upon the market, and the respondent’s labels bear the 
‘firm name “Rama & Company”, while the appellants’ goods 
bear their own name. 
E The appellants, of course, did not contend that any persons 
would purchase the respondent’s chewing tobacco in the belief 
that it was smoking. tobacco manufactured by the appellants. 


‘Their contention was a very different one; they sgid that having 


regard ito the reputation they had acquired in India: in conhexion 
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with smoking tobacco and cigarettes sold under the elephant 
trade mark and frequently asked for-as “elephant”- tobacco or 
“elephant” cigarettes; the use of the elephant on the respondent’s 
chewing tobacc8 was calculated to lead persons buying that 
article to believe that it was manufactured or put upon. the 
market by the appellants. 

' There is no statutory law in British India relating to trade 
marks; and the law which is applied there on the subject is sub- 
stantially the same as that applied in England before the Trade 
Marks Act, 1905. It is, however, plain that conditions peculiar 
to India must be borne in mind in applying any doctrine of 
English law, and that English decisions ‘which turn or partly 
turn on questions of fact—as do most cases of. common law 
trade marks and passing-off—can only be -applied with care and 
circumspection. The general principle, founded as it is on 
justice and equity, is the same in both countries. «No man”, 
as James, L.J., said in the case of Singer Manufacturing Co. v. 
Loog}, “is entitled to represent his goods as being the goods of 
another man; and no man is permitted to use any mark, sign or 
symbol, device or means, whereby without making a direct 
false representation himself to a purchaser who purchases 
from him‘ he enables such purchaser to tell.a lie or to make 
a false representation to somebody else who is the ultimate 
purchaser.” 

It is clear that the right of property that may be acquired 
in such a trade mark is based on the proved association in the 
-market of the ‘device, name, sign, symbol or other means in 
question with the goods of the plaintiff, so that the use by the 
defendant on such goods of the trade mark will amount— 
whether the defendant intends it or knows it or not—to the 
false representation that the goods are manufactured or put on 
the market by the plaintiff.- There can obviously be no mono- 
poly in the use of the trade mark., A manufacturer-of cigarettes 
under an undoubted trade mark such as an animal, or any other 
device, cannot legally object to the use of the identical mark 
on, say, hats, or soap, for the simple reason that purchasers of 
any of the latter kinds of goods could not, reasonably Suppose, 
even if they were well acquainted with, the mark as used on 
cigarettes, that its use on hats or soap denoted, that these goods 
were manufactured or marketed by the cigarette manufacturer 

SUS a re ee cae pee ee se 
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(see Somerville v. Schembrit). Those would be simple cases, 
but some ritich more difficult: ones can: be ‘suggested. Ifa 
manufacturer, of æ special kind of smoking tobacco under a 
trade mark seeks to restrain the use of it on cig&rs, or on a very 
different kind of smoking tobacco, or on cigarettes, or on snuff, 
or on chewing tobacco, or on tobacco im some form sold for use 
as a weed killer—all these things. being made of, tobacco—ques- 
tions, sometimes of great- difficulty, may arise. It is, however, 
very important to observe that each of these questions will be a. 
question of fact to be decided on the evidence adduced. The 
vital element in such a case is the probability of deception. This 
may depend on: a number of matters as well as the question of 
similarity of the marks or of the get-up. Witnesses can be 
called to prove the circumstances -and the places in which the 
articles are sold, the classes of persons who buy them, and 
whether they include persons who are illiterate or ignorant or 
the reverse, the mariner in which the public are accustomed to 
ask for the articles, and any other matters which will assist the 
Court to decide whether deception is probable. Evidence of 
actual deception may be available. and if available may be very 
valuable. There is no such person as an expert in human nature, 
and it is now well settled that a. witness cannot be called to say. 
that it is likely that purthasers of the goods will be deceived. 
This can only be a matter of opinion formed after the dispute 


has arisen and too often without any judicial consideration of ` 


the opposing contentions. On the other hand a person who ig 
acctistomed to buy the articles in question may be called to say 
that he would himself be deceived, and cross-examination will 
>ften show what weight should be attached to such a statement. 


It seems desirable to state the views of their Lordships on 
some of the’‘topics of criticism of the views of the learned 
Judges which were urged on behalf of the appellants. Their’ 
Lordships think that the test of- comparison of thé’ marks side 
by ‘side is not a sound one, since ‘a purchaser will seldom have 
the two marks actually before him when he makes his purchase; 
and marks with many differences may yet have an element of 
similarity which will cause deception, more especially if the 
goods are in practice asked for by a name which denotes the 
mark or ihe device on it. This has been settled im England. 
a a 
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since the case of Seixo v. Provesendel, where there will be 
found somé remarks by Lord Cranworth, L.C., very relevant to 
this matter. He also pointed out (at p. 197) that the adoption 
by a rival trader of a mark which would cause his goods to 
bear the same name in the market, may be as much a violation 
of the rights of the first owner as the actual copy of his device. 
This same-view was taken in the case of Johnston v. Orr 
Ewing, a case relating to the use of two elephants on tickets 
placed upon goods for sale in India. (See as to the effect of 
the differences between the tickets the remarks of Selborne, L. 
C., at pp. 224 et seq.) Further, itis not an answer to the 
claim of a trader who has established, as the appellants have 
done in the-present case, the right “to’a trade mark (namely a 
device or a fancy word) to say that, apart from the device or 
the word, the labels or containers of the rival trade are very 
different from those of the trade: mark owner. It may be 
observed that, if it were so, such a trade mark would be of 
little value, for its use by several traders would soon result in its 
becoming common to the trade. (See Wotherspoon v. Currie,’ 
and Johnston v. Orr Ewing2). In the present case there may 
well have been persons who knew of the ‘reputation of the 
appellants’ “elephant mark” goods, but were illiterate or did not 
know or did not remember the particular get-up of their goods; 
and again the differences of labels and get-up might have been 
supposed to have been made by the appellants themselves in 
putting a different or cheaper article upon the market. Their 
Lordships, however, are not to be understood as saying that the 
differences in get-up are immaterial; for they must inevitably 
form an element in considering the question of probability of 
deception by the use of the mark. 


‘It is a remarkable feature of the present case that there was 
neither evidence of actual deception, nor any. evidence from 
members of the public’ that they themselves would be deceived. 
It is to be observed, that the important issue; was, not whether 
the use of the elephant on smoking tobacco or on cigarettes 
would be likely to cause deception; but whether its use on 
chewing ‘tobacco in the‘ circumstances in. which that article is 
sold by the respondent would be likely ‘to ‘cause deception, 
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that is, to: cause ordinary purchasers to purchase the chewing 
tobacco of the respondent in the belief that it was- manufactured 
by or put upon the market by;-the . appellants, The difficulty 
of answering this question in-the affirmative in the absence of 
evidence as to the probability of deception is apparent from 
the fact. that, apart from the trial Judge, who was not satisfied 
that there. was -any point of resemblance between the. trade 
mark used by the ‘appellants and that used by the respondent, 
King, J., in the High. Court alone thought that the probability 
of deception would, .exist, whilst Iqbal Ahmad, J., „took the 
other view and Niamat Ullah, J. (to whom the matter was 
referred, under -cl. 27 of.the Letters Patent of the High Court 
having regard to- the difference of opinion between the two 
Judges in the High Court) came do the conclusion in his 
careful judgment that whilst some ignorant and indiscriminating 
persons might be deceived, persons exercising ordinary caution 
would not be likely to assume that the chewing tobacco sold 
my the respondent was manufactured by the appellants. | 

: Their Lordships see no reason.to doubt the finding of, the 
trial Judge that the appellants had acquired a proprietary right 
in respect of their elephant trade mark with reference to their 
cigarettes and Virginia Bird’s Eye tobacco. Nor: are- they of 
‘opinion that the appellants” right is confined only to:the sale. of 
the same kind of cigarettes and of Virginia Bird’s Eye ‘tobacco; 
for, in the absence of strong evidence to the contrary,,such :& 
mark would ordinarily extend to protect goodsso similar ‘in 
kind to the goods actually put upon the market by the trader in 
connexion with: the trademark that it is an almost inevitable 
inferénce that such goods would be manufactured or marketed 
by the trader. In other words the probability-of: deception in 
the case of goods of a closely similar kind to those „actually 
marketed by the plaintiff would ‘be proved in the course of esta- 
blishing the trade mark. No such inference could be made in 
the present case as regards ‘the respondent’s goods, since the 
chewing tobacco he sells differs widely i in oe in use 
from, the goods sold by the appellants. 


Some of the. learned Judges i in India seem, to, bare; taken 


the view that, i it wąs for the, Court to decide as to the area of 
trade protected by the appellants’ trade mark, that is, to answer 
the question Whether the`use of the trade mask on goods not 
closely.similar in character té the appellants’ goods Would be 
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likely to deceive. A number of well-known ` authorities, were 
cited which it was thought would. throw light on the correct 
answer to this question. Their Lordships must repeat that. this 
question is one of fact on which evidence is essential, The ques- 
tion differs from the question whether a particular mark or 
name is an imitation or a colourable imitation, of-a mark or 
name used by the plaintiff. There the Judge has before his 
eyes the materials for a decision; and in some cases ‘it: cannot 
be doubted that the Judge can himself decide on the degree of 
resemblance or on the materiality of alleged differences of the 
marks or words (North Cheshire and Manchester Brewery Co- 
v. Manchester Brewery Co.1, Payton & Co., Ltd. v. Snelling, 
Lampard & Co., Ltd.2, per Lord Macnaghten at p. 635). If the 
decision of the Court of Appeal in London General Omnibus 
Co. v. Lavell,3 or some of the dicta in that case are contrary to 
these decisions, it cannot be relied upon. On the other hand 
there are many trade mark and passing-off cases which cannot 
be decided by a visual comparison of the rival marks or names 
and must depend on the evidence of witnesses. That indeed is 
nearly always the case when there are factors involved other 
than the mere resemblance of the marks or words. In the 
present case a Judge may be entitled to form his own view as 
to the resemblance of the elephants in shape and colour or on 
the differences between them; but their Lordships. are of 
opinion that a Judge cannot properly decide except upon evidence 
as to the classes or kinds of goods which are protected by the 
appellants’ mark, or, to be more precise, on the question 
whether purchasers of chewing tobacco from the res- 
pondent in the _packets and tins above described are 
likely to be misled into thinking that that article is manu- 
factured or put upon the market by the appellants. This 
question is one which does not depend on a matter of re- 
semblance. As already pointed out, the appellants have no 
monopoly in the elephant as a trade mark. The English cases. 
may be instructive as showing the way in which such a-question 
should be approached, but the actual decisions dependjng as. 
they do on what purchasers would be likely to think in England 
are not a guide in India. 


’ s 
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Their Lordships are not disposed to attach much im- 
portance to the fact that the ‘appellants were unable to call 
evidence of. actual deception, and- they are wel] aware of the 
fact,that the. procuring of evidence of probability of deception 
is often a difficult and troublesome task. On the other hand 
the appellants had to establish their case, and in the complete 
absence of evidence on the point to which attention has been 
above directed, their Lordships.must come to the conclusio 
that they: failed to do so. ' ; 

Thein Lordships will therefore humbly advise His Majesty 
that this appeal ought to be dismissed. : ; 

Soliciton for Appellants: D. M. Oppenheim. 

S. V. V. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 

l | PRESENT:—SR ALFRED HENRY LIONEL LeacuH, Chief 

Justice, MR. Justice KING AND MR. JUSTICE KRISHNASWAMI 

AIYANGAR, i 


The Commissioner of Income-tax, Madras .. Petitioner* 

n - v. i 

The Salem | District Urban Bank, _ Limited, 

~ Salem .. Respondent. 


Income-tax Act (XI of 1922), S.3—Co-operative Central Bank regis- 
tered under Co-operative Societies Act—Shareholders, individuals and co- 
operative socteties—lIf the bank an association of individuals under S. 3 of 
the Indian Income-tax: Act—Individxal, tf means only a person or includes 
corporations—Business with non-members also—If a mutual benefit society. 

‘Where a co-operative central bank consists of a certain number of 
shareholders, of whom some are individual persons and the rest co-opera- 
tive societies, and the Bank does not confine its business to its shareholders 
but carries on an ordinary banking business as well, : 
`- Held, (¢) the bank is an association of individuals within the meaning 
of S 3 of the Incometax Act and can be assessed to income-tax as such. 
‘Individual’ is not there used as denoting only a person but takes in also a 
corporate body created by a statute, which is an individual within the mean- 
ing of the section. | a =f 

The Commissioner of Income-ias, Bombay v. Ahmedabad Millowners’ 
Assoctaiton, ILL.R. (1939) Bom. 451, not followed. 

.. (if) the bank cannot maintain to be a mutual benefit society inasmuch as 
it carries on banking business with non-members. a 
te pg 
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Case stated by the Commissioner of Income;tax, Madras, under 
S. 66 (2) of the Indian Income-tax Act (X1 of cnet , (hereinafter 
referred to as the Act) is as follows :— 


2. The petitioner, the Salem District Urban Bank, Limited 
(hereinafter referred to as the Bank) is à Co-operative Central 
Bank registered under the Co-operative Societies Act II of 1912 
(Madras Act VI of 1932) carrying on banking business at Salem 
within the jurisdiction of the Income-tax Officer, Salen The 
main objects of the Bank are: l 


(1) collection of funds, for financing co-operative’ societies 
registered under the Co-operative Societies Act and affiliated to it, 


(2) to develop, assist and co-ordinate the work of the affilia- 
ted supervising unions and to secure for them financial help where 
necessary, and 


(3) to,undertake such other work as will. omie the cause 


of co-operation in as and to alot out the above- objects .in 
particular. ._ 4 a 


The Bank may also carry on waned business of f banking not 
repugnant to the provisions of the Co-operative Societies ae and 
the rules framed thereunder. 


The nominal capital of the Bank is Rs. 3 lakhs made up of 
400 shares of Rs. 250 each, termed A class shares, and 4,000 shares 
of Rs. 50 each, termed B class shares. Any individual ċan become 
a member by taking 4 class shares and any registered society by 
taking B class’shares. The income’of the Bank is made up mainly 
of (1) interest on loans to members, (2) interest on investments, 
(3) entrance and other fees, and(4) dividends eatned, share capital 
“invested in other societies, et. 


3. For the assessment year 1937-38 (Giese year “ended 
30th June 1936) the. Bank applied to the Income-tax Officer, Salem, 
for a refund of the tax deducted at source from the interest on 
Government Securities held by it. As the Income-tax Officer had 
information that the Bank had other sources of income assessable 
to tax he issued a notice under S. 22 (2) calling upon the Bank to 
make a return of its total income of the previous year. The Bank 
accordingly filed a return showing an income’ of Rs. 17,997 for 
the year ended 30th June 1936, This was made up of the following 
items: 


Interest on taxed securities ss ae -- Ra, 14,500 
„  , tax-free securities zi : », 5,000 

„  „ mortgages, etc. (loss) - re 1,503 

ne We ee erties, Sa, cae 

; ° a B a Total .. ` „ ‘17,997 


Ma 


2l 
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After examining the profit arid loss statement filed by the Bank 
the Incortie-tax-Officer determined its total income to be Rs. 87,445 
made up of Rs. 5,293 inférest on'taxed securities, Rs. 1,519 in- 
terest on tax-free securities, Rs. 4,009 other sourdes (interes*) the 
balance of: Rs. 26,624. being ‘described as ‘co-operative income’, 
Excluding Rs. 1,519 representing interest'on tax-free securities 
and Rs. 26,624 being profits from co-operative business exempted 
-by Notification issued under S. 60 (1) of the Act from being charg- 
ed to tax but not exempted from inclusion in the total-income the 
-Ancome-tax Officer worked out the taxable income to, be Rs. 9,302 
and assessed the Bank on-this figure, applying the rate of tax ap- 
propriate to the total income of Rs. 37,445. The status of the Bank 
was takén to ‘be that of an‘association of individuals. A copy of 
the Income-tax Officer’s order is enclosed—Exhibit A. - 
4. The Bank appealed to the Assistant Commissioner against 
the assessment contending that it was not an association of indivi- 
‘duals as its shareholders consisted of:-individuals as well as other 
co-operative societies, that it did not come under any of the classes 
of assessees mentioned in S. 3 of the Act, and that, in any case, it 
¿wasa mutual benefit concern and therefore the income derived from 
‘its own members was outside the scope of the Act altogether. The 
Assistant Commissioner overruled these contentions and confirmed 
the agsedsment made by the Income-tax Officer. A copy of his 
order is appended marked Exhibit Bs. 
3. In its present application under Ss. 66(2) and 33 the Bank 
raises the same contentions urged before. the Assistant Commis- 
sioner and also some other contentions not raised before the Assis- 
tant Commissioner on appeal A copy of the application is enclosed 
marked Ex. C. The Bank requests that the assessment may be 
modified as prayed for or that in the alternative the following ques- 
‘tions of law may be'reférred to the High Court :— 
| ~ (a)“Whether the petitioner is an “association of individuals” 
within the meaning of S3 of the Income-tax Act and whether the 
‘petitioner can be assessed to income-tax as an association of indi- 
“viduals ;? 7 - 
(b) “Whether the petitioner earned or derived any income 
„or profits assessable for the year 1937-38 ‘and whether the sum of 
Rs. 26,624-10-0 included by the Income-tax Officer as “co-operative 
income” in the total income of the petitioner was income or profits 
within the meaning of the Income-tax Act and not to be included 
‘in the total income ;” PONS 
, (c) “Whether the petitioner is not.a-mutual benefit society 
‘and as such cannot be said in law to have derived any income or 
-ptofits assessable under the Income-tax Act;” : 
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(d) “Whether in computing the total income of the petitioner 
the addition of the sum of Rs. 15,000 being the reserve for bad and 
doubtful debts is legal in view of the uniform practice of the peti- 
tioner to write off the bad oe not out of current profits of the 
year but out of the reserve ;’ à 

(e) “Whether the petitioner-is not entitled ander S. 8, second 
proviso to an exemption from assessment to income-tax in respect 
of the sum of Rs. 5,000 as interest on tax-free securities and not 
merely Rs. 1,519 allowed by the Income-tax Officer ;” 

(f) Whether in the circumstance of the case the computation 
of the Income made by the Income-tax Officer and the refund order 
issued is legal and in accordance with the provisions of the Income- 
tax Act’. 


Questions (d) and (e) do not arise out of the Assistant Com- 
missioner's order and questions (c) and (f) cover the same ground 
as questions (a) and (b). Ido not therefore refer them. I 
accordingly refer the following two questions for the decision of 
the Hon’ble the Judges of the High Court. 


Question (a)r—‘Whether the Bank.is an association of indi- 
viduals within: the meaning of S. 3 of the Act and whether it can 
be assessed to income-tax as an association of individuals.” 


Question (b).—“Whether the Bank is not a Mutual Benefit 
Society and as such can be said to have derived a profit of 
Rs. 26, paras aceoueane aot to be included in its total 
income.” 

6. Question (a).—One of the contentions of the Bank is 
‘that the expression ‘other association of individuals’ in S. 3 of 
the Act refers only to cases where the association has no separate 
legal existence of its own apart from the individuals composing it 
and that a3 the Bank is registered under the Co-operative Societies 
Act as an entity having a separate legal existence it cannot be 
called an association of individuals any more than a Hindu 
undivided family or acompany. The language of S. 3 of the Act 
does not warrant such an interpretation of the term. On the 
contrary, the use of the adjective “other” to qualify the term 
“association of individuals” indicates that the items enumerated 
before, namely, “Hindu undivided family, company and firm” are 
also associations of individuals. The legislature evidently intend- 
ed to provide for the assessment of all associations of individuals 
-which had income falling within the scope of the Act, and while it 
specified three well-known classes of such associations, namely, 
the Hindu undivided family, the company and the firm, it incPuded 
the remaining clàsses of associations in the category of “other 
association of individuals”. This is also evident from the langu- 
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age used in clause (c) under sub-section (2) to S.14, where 
reference -is made to the share of the profits or gains of an 
association of individuals other than a Hindu undivided family, 
company or firm. The argument that an incorpotated body with.a 
separate legal existence cannot be regarded as an association of 
individuals has therefore no substance. Another point urged by 
the Bank in support of the contention that ‘it is not an association 
of individuals is that its members consist not only of individuals but 
also of registered societies. The term ‘individual’ has not been 
defined either in the Income-tax Act or in the General Clauses 
Act, . The word means “an indivisible entity” and connotes not only 
a single person in the ordinary accepted sense, but also an entity 
like a company or a society which, to adopt the petitioner’s own 
phraseology has a separate legal existence of its own. Thus an 
“individual may be either a single human being or a unit in a class, 
and in this view an association of individuals may be interpreted as 
meaning a “body of persons whether incorporated or not”. Tn 
the present case, each registered society Which joined the Bank as 
a member is an individual «mit of the class to which it belongs and 
the Bank is an association of individuals.’ -Reference is in this 
-connection solicited tothe judgment of the Bombay High Court 
(subsequently confirmed by the Privy Council)*. in the case-of 
Trustees of Sir Currimbhoy Ebrahim Baronetcy Trust! and of the 
Allahabad High Court in Ram Ratan Das Madan Gopal’s case® in 
which. it has been recognised that it is possible to regard an incor- 
porated body or a group of persons forming a unit as.an 
“individual”. I may also be permitted to refer their Lordships to 
-the decision of the Lahore High Court in the case of Mian Channu 
Factories Union’ where this union which was a combination of 
firms and a Hindu undivided family, was held to be assessable as 
an “association of individuals”. I submit that the question should 


“be answered in the affirmative. 


Question (b).—The Bank claims exemption from assessment 
in. respect of the profit made from transactions with its: members 


„on the ground that it is a Mutual Benefit Society. The term 


“Mutual Benefit Society” has not been defined; nor does the Bank 
. say. in what way it is a Mutual Benefit Society. The principle 


‘underlying the exemption of the income of Mutual Benefit 


Socigties is that one cannot make a.profit out of oneself, As 
observed by Lord Watson in Styles v. New York Life. Insurance 


' Company’, when a number of persons agree to contribute funds for 


3.. (1936) 4 I.T.R. 203: 9I TCG, 246: ALR. 1936 Lah 
4. (1889) 2 Tax Cases 460. e 
* 61 IA. 209:I.L.R. 58 Bom. 317. i ° 


- "3. (1932) 5 E T.C: 484. 2. (1935) 8UT C. 69: ALR, 1935 All 444. 
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a common purpose and to stipulate that their contribution so far 
as not required for that purpose shall be repaid to them they 
should not be regarded as traders and the contributions returned to. 
them should not” be regarded as profits. This principle was 
followed by this High Court when deciding the case of English and 
Scottish Joint Co-operative Wholesale Society, Limited). In the 
course of his judgment In the case of Madura Hindu Permanent 
Find, Ltd.2, Beasley, C.J., referred to a Mutual Benefit Society as 
“an association of persons not having share capital but borrowing 
and lending from and to themselves for the mutual benefit of them- 
selves” (at page 338). The question is whether the Bank satisfies 


this test. A perusal of its bye-laws and an examination of its- 


activities as disclosed by the profit and loss account will show that 
the Bank is an ordinary banking concern and not a Mutual Benefit 
Society. The transactions are not confined to its own members and 


there ig no “mutuality” in them. Loans are taken by the Bank © 


from members as well as from others, and interest is payable on 
such loans at fixed rates. Loans are granted to co-operative 
societies; individual shareholders, and also to depositors who are 


not shareholders. There is thus nothing in the activities of the. 


Bank to distinguish it from an ordinary banking concern. The 
mere fact that it has certain dealings with its own members cannot 
make it a Mutual Benefit Society, nor is it eptitled-to claim 
immunity from taxation in respect of income attributable to such 
dealings, The contention that it is a Mutual Benefit Society is ` 
founded on a wrong understanding of the inherent nature of 
such societies. It may be possible for a co-operative society to 
function purely as a Mutual Benefit Society and to claim total 
exemption in respect of income so derived. The English and 
Scottish Joint Co-operative Wholesale Socieiy, Ltd.1, whose case 
was decided by this Hon’ble Court is an example of such 
a society. But to say that every co-operative society is a Mutual 


Benefit Society betrays ignorance of the true nature of a Mutual , 


Benefit Society. The Bank is a co-operative society doing business 
as an ordinary banking concern and is therefore assessable in 
accordance with the Notification issued by the Government of India 
under S. 60 (1) of the Act—please see paragraph 18 (3) on pages 
172-173 of the Income-tax Manual (Seventh Edition). This 
Notification lays down that the profits of any co-operative society 
(subject to certain exceptions) are exempt from the tax payable 
under the Act but shall be taken into account in determining the 
total income of an assessee for the purpose of the Act. The 
a a ec ee ee 
° 1. 3 LT.C. 385. 
be " a98a) 64 MELT. 260: I.L.R. 55 Mad. 415: 1 LTR. 46: 6 LT.C. 326, 
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assessment in the present case having been made on this basis the 
inclusion of the profit of Rs. 26,624 in the total income of the Bank 
is ċorrect. - The question should'be-answered accordin gly. 


Reference to this Court by the Commissioner of Income- 
tax, Madras, under S. 66 (2) of the Indian Income-tax Act (XI 
of 1922) for decision on-the following questions :— 

“(a) Whether the Bank is an association of individuals within the mean- 


ing of S.3 of the Income-tax Act and whether it can be assessed to income- | 


tax as an association of individuals? 


(b) Whether the Bank is nota Mutual Benefit Society ee as ack can 
be said to have derived a profit of Rs. 26, 624 asa co-operative society to be 
included i in its total income.” 


K. V. Sesha Aiyangar for Petitioner. 


M. S. Venkatarama aoe and P. R. Srinivasan ii 
Respondents. 
The Court delivered the following 


JUDGMENTS. The Chief Justice.—The assessee is a co-opera- 
tive central bank registered under the Indian Co-operative Societies 
Act of 1912. This statute has been replaced, so far as this 
Presidency is concerned, by the Madras Co-operative Societies 
Act( VI of 1932), but nothing turns on this. The assessee corpora- 
tion consists of 671 shareholders. Of the shareholders 138 are 
persons and 533 co-operative societies. For the year of assess- 
ment 1937-38 the Income-tax authorities have held that the 
assessee had a total income of Rs. 37,445 made up as follows :— 
Rs. 5,293, interest on taxed securities; Rs. 1,519, interest on tax 
free securities; Rs. 4,009, interest obtained on deposits and 
Rs, 26,624, profits made on its transactions. The assessee does 
not confine its business to its shareholders but carries on an 
ordinary banking business as well- By virtue of a notification 
of the Government of India under S. 60 of the Indian Income- 
tax Act’ of 1922 the “profits” of a co-operative society are 
exempt from income-tax, but the notification stipulates that the 


profits shall be taken into account in determining the total 


income for the purposes of the Indian Income-tax Act. After 
excluding the Rs.. 1,519, representing the interest on tax-free 
securities of the assessee and the, Rs. 26,624 made on its 
business, the Income-tax authorities have assessed the assessee 
on an -income of Rs. $302, but -by taking into account the 
Rs. 26,624 they have held that the assessee nfust pay tax on 
the Rs. 9,302 at the rate which would be payable‘on an income 
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of Rs. 37,445. The assessee challenged. the correctness of this 
decision and asked the Commissioner of Income-tax to refer to 


this Court under the provisions of S. 66 (2) of the Act certain: 


questions. The ‘Income-tax Commissioner considered that only 
two questions of law arose and these he has referred. They are 
as follows: 

“(a) Whether the Bank is an association of individuals within the mean- 


ing of S. 3 of the Act and whether it can be assessed to income-tax ag an 
association of individuals, 


(6) Whether the Bank is not 2 Mutual Benefit Society a as such can be 
said to have derived a profit of Rs. 26,624 a3 a co-operative society to be in- 
cluded in its total income.” 


The assessee is satisfied with the E eee of these two 


questions and therefore the Court is not called upon to go 


beyond them. 


The frst genon arises Out of a contention advanced on 
bebalf of the assessee that the assessee was not liable to. income- 
tax at all as the assessee does not come wa the charging 5.3: 
S. 3 says: 

“Where any Act of the Indian Legislature enacts that income-tax shall 
be charged for any year at any rate or rates applicable to the total income 
of an assessee, tax at the rate or those rates shall be charged for that year in 
accordance with, and subject to the provisions of, this Actin respect of all 
income, profits and gains of the previous year of every individual, Hindu 
undivided family, company, firm and other association of individuals.” 


The argument is that the word ‘individual? must be taken 
to be used merely as denoting a person and therefore the words 
“and other association of individuals” cannot apply to a corpo- 
rate body which for the most part is composed of co-operative 
societies. In support of this contention great reliance is placed 
on the judgment in The Commissioner of Income-tax, Bombay 
vy. Ahmedabad Millowners’ Associationi. In that case it was held 
that the expression “association of individuals” in S. 3 means. 
an association of human beings. -The question which the Court 


had to. decide was whether the Ahmedabad Millowners’ Associa-’ 


tion which was composed of 61 members, 60. qf whom were 
limited liability companies and one a person, was assessable to 
income-tax. The case was decided by Beaumont, C.J. and 
Wadia, J. In the course of his judgment, the learned Chief 
Justice stated that he was disposed: to agree with the Commis- 
sioner of Income-tax that if one merely took-the dictionary 
meaning of the ;word ‘individual’ it~ would include a limited 


1. IL.R (1999) Bom. 451. 


168 THE MADRAS LAW JOURNAL REPORTS. [1940 


liability company, but he-considered that to do so would not be- 


in accordance with its ‘popular use by people speaking the English 
language’ He concluded his judgment with thig statement: 

- “The question is whether ‘other association of individuals’ includes an 
dssociation of companies It seems to me quite clear on the context that it 
cannot do so. ‘Individuais’, where first used, must mean human beings, 


- because it is used as something distinct from a joint family, firm and com- 


pany: The whole expression seems to me to mean “every human beings, 


Hindu undivided family, company, firm and other association of human - 
beings.” One cannot give to the word ‘Individuals’ in the expression ‘associa-° 


tion. of individdals’, a different meaning to that hie the wore ‘individual’ 
bears in the same phrase.” 


This opinion is in direct conflict with the opinion expressed- 


by the learned Chief Justice in an earlier case: Currimbhoy 
Ebrahim Baronetcy Trust v. The Commissioner of Income-ias, 
Bombay!. One of the questions in that case was whether a 
corporation styled “The Trustees of the Sir Currimbhoy Ebrahim 
Baronetcy Trust” which had been created under an Act passed 
by. the Governor-Geéneral-in Council was to be deemed to be an 
‘individual’ within the meaning of S. 3 of the Income-tax Act. 
The income-tax -authorities had assessed the corporation as an 


“association of individuals.” “Beaumont, C. J., held that the- 


corporation’ was an’ ‘individual” within the meaning of the 


section and-not an ‘association of individuals’, The question of - 


the legality of the assessment was taken to the Privy Council: 
and although the question of. the status of the corporation was 
not directly raised before the Board it falls to be-observed that 
the ‘decision of the Bombay High Court was affirmed. 

I consider that the ‘opinion expressed in Currimbhoy 
Ebrahim Baronetcy Trust v. The Commissioner of Income-tax, 
Bombay}, is preferable to that expressed in The Commuisstoner 
of Income-tax, Bombay v. Ahmedabad Millowners’ Association®. 
While‘ it is true that ordinarily in conversation the use of the 
word- ‘individta’ would be taken to denote a- person, the word 
has in’ fact a-far wider meaning.’ The first definition of the 
word given in the Oxford Dictionary is: “One in substance or 
essence; forming an ‘indivisible -entity; indivisible.” It is also 


defined as “existing as a separate indivisible entity, numerically, ‘ 


one, single.” If a corporate body created by a statute is an 
individual within the meaning of the section—and I hold that 
it is—-a co-operative society registered under the Co-operative 





1, (1934) 61 Lá, 209 +1.L.R. 58 Bom.-317:-66 M.L.J.-643:°5 ILT.C. 484 (P.C). 
2, -LLR (1939) Bom. 451. 
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Societies’ Act must fall within the same category. It is a 
corporate body and has perpetual succession. I consider that it 
is not reasonable to suppose that the Legislature intended that 
there should be a difference -in the meaning of the word 
‘individual’ and the plural ‘individuals’. If the word ‘individual’ 
includes a corporation, the words “association of individuals” 
must embrace an association of corporate bodies, and therefore 
the assessee is an “association of individuals.” 


Support for the opinion that ‘the assessee comes within 
S. 3 is to be found in the decision of the Allahabad High Court 
in Ramraian Das Madan Gopal v. The Commissioner of 
Income-tar, Central and United Provinces! and of the Lahore 
High Court in Mian Channu Factories Union v. The Commis- 
stoner of Income-tax®, In the former case a Bench of the 
Allahabad High Court held that the word “individual” in the 
proviso to S. 55 of the Income-tax Act includes an undivided 
Hindu family. In the Lahore case, which was also decided by 
a Bench, a ‘‘ginning factories union” which was composed of two 
firms and a Hindu undivided family was assessed to income-tax 
on the basis that it was an association of individuals. To give 
the word “individual” the meaning of “person” only would, it 
seems to me, be to disregard the scheme of the Act and to rob 
the word of an accepted meaning. It follows that in my opinion 
the first question referred should be answered in the affirmative. 


The second question requires little discussion. The income- 
tax authorities have held that the assessee is carrying on an 
ordinary banking business. It carries on a banking business with 
non-members and therefore cannot maintain the claim to be a 
mutual benefit society. It can only escape taxation under the 
provisions of the notification which the Central Government has 
published under S. 60 of the Act, which means that it must pay 
tax at the rate applicable to the amount of its total profits, 
namely, Rs. 37,445. The principle stated in The Commissioner 
of Income-tax v. Trichinopoly Tennore Hindu Permanent 
Fund3 and repeated in Trichtnopoly’ Tennore Hindu 
Permanent Fund, Lid. v. Commisstoner of Income-iart, applies, 


Iwould answer the second question in that sense. 





1. (1935) 8 LT,C. 69 2. (1935) 9 LT.C. 245: ATR, 1936 Lah, 48. 
3° (1927) 53 M.L J. 881:21.T C. 386 (FB), 
"4. (1938) 1M.LJ. 130: LLR. (1938) Med. 183 (FB). 
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z As my learned brothers agree with me, the assessee must 
pay the costs which we fix at Rs. 250, r 
King, J. :—I agree. i 
Krishnaswams Aiyangar, J.:—I agree. 
Question answered in the afirmative. 
VeVe ——— 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Sm ALFRED HENRY LioneL Leaca, Chref 
Justice AND Mr. JUSTICE KRISHNASWAMI AIYANGAR. 
A. L. S. P.. P. L. Subramanian. - . 
Chettiar by Agent Narayanan ` ' 
l (Petitioner in 


Chettiar Petitioner” 
C. R. P. Na. 825 of 1939 
on the file of the High 
Court) 
v. - 
Muthuswami Goundan alias 
Avanashi Goundan Respondent (Respondent m 


. d0.). 


Civil Procedure Code-(V of 1908), O.45, rr. 2, 3 and 17—Applicatron for © 


leave to appeal to Federal Court—Decision of single Judge of High Court 


in revision—A ppealabikity—Certificate by Judge under Government of Indio 


Act, 1935, S. 205 (1) that case involves important question as to interpreta- 
tion of Government of India Act—Considersiion whether, or certificate that, 
case involves question as to interpretation of Government of India Aci~ 
Whether necessary in a petition under O. 45, r. 2, Civil Procedwre Code, for 
leave to appeal. 

At the time of dismissing a revision-petition [against an order scaling 
down a debt under Madras Act (IV of 1938) following the Full Bench deci- 
sion that the Act was inira vires], the Judge gave a certificate under the 
Government of India Act, S. 205 (1) that the case involved an important 
question as to tHe interpretation of the Constitution Act. The present appli- 
cation for leave to appeal to the Federal Court was- opposed on the- ground 
that no appeal lay from the order of a single Judge of a High Court. 

Held, that the order dismissing the revision petition was a final order 
and the Judge having given the certificate under the Government of India 
Act; S. 205 (1) that his order does involve a substantial question of law as 
to the interpretation of the Government of India Act, 1935, the appeal to the 
Federal Court must be admitted. 

In a petition under QO. 45, r. 2 for leave to appeal to the Federal Court, 
it is unnecessary for the Court, to, consider whether there is a substantial 
question of law involved as to the interpretation of the Government of 
India Act, 1935. It is unnecessary for the aaa to apply for a certificate 
or for the Court to grant one, g 
ler Ae ele ere 


* C. M. P. No. 4901 of 1939. llth April, 1940. 
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Petition under O. 45, rr. 2 and 17 of the Code of Civil 
Procedure and S. 205 of the Government of India Act, praying 
that, in the cirpumstances stated therein, the High Court will 


be pleased to grant leave to the petitioner to appeal to the. 


Federal Court against the judgment and order of the High 
Court dated 2nd May, 1939 and passed in C. R. P. No. 825 of 
1939 presented to the High Court to revise the order of the 
Court of the Subordinate Judge of Coimbatore dated 11th 
February, 1939 and made in J. A. No. 1587 of 1938 in O. S. 
No. 174 of 1934. 

V. V. Srinivasa Atyangar and P. S. Sarangapans Atyangar 
for Petitioner, ; 

B. K. B. Naidu and R. Muthialuswami for Respondent. 

- The Order of the Court was pronounced by 

The Chief Justice.—This is an application for leave to 
appeal to the Federal Court from an order of Wadsworth, J., 
which involves a substantial question of law as to the inter- 
pretation of the Government of India Act, 1935. The applica- 
tion is opposed and it is necessary to. set out the course of 
events preceding the order of the learned Judge and to examine 
the provisions of the Act and the amendments which have been 
made to the Code of Civil Procedure by the Government of 
India (Adaptation of Indian Laws) Order, 1937. 


On the 21st November, 1934, the petitioner obtained a 
money decree for Rs. 7,569-0-9 with interest and costs against 
the respondent in the Court of the Subordinate Judge of 
Coimbatore. At that time the Madras Agriculturists’ Relief 
Act had not been placed on the statute book. It came into force, 
however, on the 22nd March, 1938, and in accordance with its 
provisions the judgment-debtor applied for an order scaling 
‘down the decretal amount. His application was granted and 
as the result of the investigation it was found that taking into 
account the scaling down provisions tbe debt had been com- 
pletely discharged. Consequently the judgment-debtor applied 
to the Subordinate Judge for an order directing full satisfaction 
to be recorded and this application-was granted. The petitioner 
then applied to this Court to revise the Subordinate Judge’s 
order on the ground that the Madras Agriculturists’ Relief Act 
was ultra vires the powers of the Provincial Legislature and to 
set aside the order for scaling down and the order directing 
satisfaction to be recorded. 


Leach, C, J: 
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The application for revision came before Wadsworth, J., 
on the 2nd May, 1939. By that time the question of the vali- 
dity of the Madras Agriculturists’ Relief Acts had been con- 
sidered by a Full Bench of this Court in Mada Nagarathnam v. 
Puvvada Seshayyat, The Full Bench held that the Act was 
inira vires the powers of the Provincial Legislature. As he was 
bound to do in the circumstances, Wadsworth, J., dismissed the’ 
revision petition, but as it involved an impontant question as ta’ 
the interpretation of the Government of India Act, 1935, he 
granted a certificate under S. 205 (1) of the-Act. It is in 
respect of that order of dismissal that the petitioner wishes to 
appeal to the Federal Court. The respondent says there is no’ 
appeal from the order of a single Judge of:a High Courtand in 
this connection relies on the provisions of S. 111 (a) of the 
Code of Civil Procedure. An examination of that section fatls 
tq reveal any support for the argument. - 

. S. 205 (1) of the. Government ‘af -India Act reads as 
follows :— : E Clo a 
“An appeal'shall lie to the Federal Court from any judgment, decree ` 
or final order of a High Court in British India, if the High Court certifies 
that the case involves a substantial question of law as to the interpretation | 
of this Act or any order in Council made thereunder, and it shall be the 
duty of every High Court in British India to consider in every case whether 


or not any such question is involved and of its own motion to give or to 
withhold 2 certificate accordingly. 


(2) Where such a certificate is given, any party in the case may appeal 
to the Federal Court on the ground that any such question.as aforeseld 
has been wrongly decided, and on any ground on which that party could. 
have appealed without special leave to His Majesty in Council 1f no such 
certificate had been given, and, with the leave of the Federa! Court, on any 
other ground, and no direct appeal shall lie‘to His Majesty in Council 
either with or without special leave.” 


The effect of this section is this. . Where a High Court has 
certified that a judgment, decree or final order -passed by it 
involves a substantial question of law as to- the interpretation 
of the Act, the dissatisfied party has the right of appeal to the 
Federal Court. Ifthe case involves the amount of Rs. 10,000 
or more and otherwise complies with the conditions regarding 
appeals to His Majesty in Council under the Code of.Civil Pro- 
cedure, then the Federal Court is empowered to hear and decide 
all the questions arising in the appeal If the Federal Court 
were not empowered to deal with all the questions in such a 





1, (1939) 1 M.L.J. 272: LL.R. (1939) Mad. 151 (F. B.). 
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case it would mean that there would be an appeal to the Federal 
Court on the question of interpretation of the statute and an 
appeal to the Privy Council on the other points in the case. It 
will be observed that the section also provides that the Federal 
Court can itself give special leave on other points. 


By the Government of India (Adaptation of Indian Laws 
Order, 1937, two additions were made to the Code of Civil 
Procedure. The first is the insertion of S. 111-A which reads 
as follows :— 


“Where a certificate has been given der S. 205 (1) of the Government 
of India Act, 1935, the three last preceding sections shall apply in relation 
to appeals to His Majesty in Conncil, and accordingly references to His 
Majesty shall be construed as references to the Federal Court: 

Provided that 

_, (a) so much of the said sections ¢ as delimits the cases in which an 
appeal will lie shall be construed as delimiting the cases in which an appeal 
will lie without the leave of the Federal Court otherwise than on the 
ground that a substantial question of lawas to the interpretation of the 
said Act, or any orderin Council made thereunder, has been wrongly 
decided. 
* (b) in determining under cl. (c) of S. 109 whether the case is a fit one 
for appeal, and, under S. 110, whether -the appeal involves a substantial 

_ question of law, any question of law as to the interpretation of the said Act, 
or any order in Council made thereunder, shall be left out of account.’ 

The object of this section is to bring the Code of Civil 
Procedure into line with S. 205 of the Government of 
India Act. Ihe two provisoes make it perfectly clear that noth- 

-ing in the Code shall be read as affecting the right given to a 
party to appeal to the Federal Court under, ‘sub-section (1) of 
S. 205 when the High Court has passed a final judgment, 

“decree or order and has certified that a substantial question of 
law as to the interpretation of the Government of India Act, is 
involved. The provisoes to S. 111-A have been expressed in 


very compact language, but when it is followed there is no 
doubt left as to its effect. 


The second addition isto O.45 of the Code of Civil 
Procedure. An additional rule has been here inserted, r. 17, 
and it reads as follows: 


“Where a certificate has been given under s. 205 (1) of the Government 
of India Act, 1935, the provisions of this order shall apply in relation to 
appeals to the Federal Court as they apply in relation to appeals to His 
Majesty in Council and references in'this order to His Majesty in Cowncil 
and to any order of His Majesty in Council shall be construed as references 

. to the Federal Court and the rules of the Federal Conrt: 

- Provided that 


* (a) role 3 of this order shall have effect as if at the end of $ub-rule 
(1) thereof there were inserted the words ‘apart from any question of law 


as to the interpretation of E coe of India Act, 1935, or any order 
in Council e thereunder; 


1A 


174 THE MADRAS LAW JOURNAL REPORTS. [T940 


(b) where the only ground of appeal stated in the petition is that any 
question of law as to the interpretation of the Government of India Act, 
1935, or any order in Counci! made thereunder has been wrongly decided, 
the petition need not pray for sucha certificate as is megtioned in rule 3, 
and the like proceedings shal! be had thereon as if sucha certificate had 
been given except that no security shall be required for the costs of , the 
respondent.” 


R. 3 as it stood before the amendment provided that every 
petition for leave to appeal to His Majesty in Council should 
state the grounds of appeal and pray for acertificate either that, 
as regards amount or value and nature, the case fulfils the 
requirements of S. 110, or that it is otherwise a fit one for 
appeal to His Majesty in Council. The addition of the words 
to r. 3 effected by proviso (a4) makes it quite clear that it is 
‘unnecessary for the Court to consider in `a petition filed in com- 
„pliance, with O. 45, r: 2 the question whether there is a sub- 
"stantial question of law involved as to the interpretation of the 
‘Government of India Act;: 1935. That matter has already 
been dealt with under S. 205 (1) by the High Court on the 
‘passing of its judgment, decree. or final order. Proviso (b) 
emphasises that itis unnecessary for ‘the petitioner to’ apply for 
a certificate or for the Court to grant one. 


The order of Wadsworth, J., was.a final order of this 
Court. CL 15 of the Letters Patent prohibits an appeal from 
an order passed by the Court in the exercise of its revisional 
powers. The. learned Judge-considered whether the matter 
involved a “substantial question of law as to the interpretation 
of the Government of India Act, 1935, and he has certified that 
his order does involve such a question. No other question: is 
‘nyolved and therefore this appeal must be admitted. 
| Kaos Appeal admitted. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:— MR. JUSTICE WADSWORTH AND MR. JUSTICE 


-PATANJALI SASTRI. - 





N. Krishnaswami Aiyar .. Petstioner® (Petitioner—cnd 
po i . Defendant) 
: E . : or 7 | ; j i 
T. N. Magalies Mudaliar .. Respondent Csespondene = 
Plains) > i 


Madras Fe er. ner Act UV of 1938); S. 9—Prior debi not dwe 
from qgriculturists—Renewal of debt along with agriculturist™B nefits of 
S. 9—If available to agricuiwrsst debtor.. ., 


a + Py E i ft 


"C R- Ps Nos. 1115 and 1106 of 1939. E 10th April, 1940, - 
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Where the prior debt was not one due from an agriculturista debtor 
cannot call in aid S. 9 on the ground that the debt sued on is in renewal of a 
prior debt. The prior debt also must fall within the definition of “debt” in 
S.3if S.918 to haye any application. 


Petitions under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act praying the High Court to revise the 
orders of the Court of Small Causes, Madras, dated 24th 
‘September, 1938 and 13th February, 1939, respectively and 
made in M. P. No. 1581 of 1938 in Suit No. 1104 of 1937 and 
N. T. A. No. 421 of 1938 respectively. 

S. Ramachandra Atyar for Petitioner. 

N. Muthuswamt Aiyar and N. Ramanatha Aiyar for 
Respondent. 

The judgment of the Court was delivered by 


Wadsworth, J.—This petition raises a question under the 
Madras Agriculturists’ Relief Act. The petitioner was the 
second defendant in a suit on a promissory note dated 
8th October, 1934, executed by himself and by his brother the 
first defendant. This promissory note was in supersession of 
an earlier promissory note executed by the first defendant alone 
on 28th May, 1930. The first defendant is admittedly not an 
agriculturist within the purview of the Act. The second defen- 
dant claims to be entitled to the benefit of S. 9 of the Act on 
the basis that the debt upon which he has been sued is in rene- 
wal of a prior debt so far as he is concerned. 


It seems to us unnecessary to decide the question whether, 
when there is a debt incurred by 4, superseded by another debt 
incurred by 4 and B, B can contend that his liability is in 
-Tenewal of a prior debt. So far as the facts of this case go, it 
is clear to us that the original debt is not a debt as defined by 
S. 3 (4) of the Act which defines a debt as “any liability in 
cash or kind, whether secured or unsecured due from an agri- 
culturist.” The proviso to S. 9 deals with any part of a debt 
which is found to be a renewal of a prior debt. Both the debts 
sued on and the prior debt which it is found to have superseded 
must, if this section-is to have any application, fall within the 
definition of the term ‘debt’ in S. 3; that is to say, both the prior 
debt and the debt sued on must be debts due from an agri- 
culturist. In the presént case, admittedly the original debt was 
not due from an agriculturist and it is therefore not open to the 
petitioner to calldn aid S. 9 on the ground that the -debt upon 
which be'is sued is in renewal of a prior-debt. 


Wads- 
worth, J- 


Syed 
Sabjumiah 
Hussain 


t, 
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` This petition is therefore dismissed with costs.: 
C. R. P. No. 1106 of 1939. 

This petition need not be decided on the merits in view of 
our decision in C. R. P. No. 1115, for it only seeks to canvass 
by means of a new trial application the question upon which we 
have given a finding adverse to the petitioner. The petition is 
therefore dismissed but there will be no order as to costs. 

KS: Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Present :—MrR. fusticz WADSWORTH. 
Syed Sabjumiah Hussain and 


others ~.. Petitioners* (Defendants 1 to 
$ 7) l 
a 
Kalayigar Abdul Vahab Sab 
and another .. Respondents (Plaintif and 


Sih Defendant). 


Cowrt-Fees Act (VII of 1870), S.7 (v) (c)—Valuation for court-fees at 

15 times the nett profits—Profits of year previous to the filing of tmit, in the 

` naiure of a windfalli—If to be excluded from connderaiton—Civn Procedure 
Code, S. 115—Revision—Decision om court-fee in favour of plainitff— 
Decision affecting jurisdichon—Interference tn revision. 

In a suit for possession of land it wag found that a portion of the and 

had been leased to the Municipality during the year previous to the filing of 

_the suit at an annual rental of Ra. 186 for use asanightsoil dumping ground. 
It was contended that this profit was in the nature of a, windfall and should 
be excluded from consideration in determining the court-fee. 

Held, S. 7 (v) (c) does not give to the Court any option to consider 
whether or not the nett profits for the year preceding the presentation of 
the plaint are exceptional c or unusual. Such profits cannot be excluded 
from consideration. 

Held, further, where a decision of the lower appellate Court though on 
a question of court-fee directs the trial Court to assume a jurisdiction 

- which it has not got, the High Court can interfere in revision. © 


Petition under S. 115 of Act V of 1908, praying the High 
-Court to revise the order of the District Court of Kurnool 


‘-dated 2nd September, 1938, in C. M. A. No. 34 of 1937 (O. S. 


No. 65 of 1937, District Munsif’s Court, Kurnool). 


P. Govindarafachari for Petitioners. 
g _P. Chandra Reddi for Respondents. 
'  ” The Court delivered the following . 
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JupGMEeNnT.—The petitioners in this case were defendants. 
in a suit for possession of. 3:85 acres of inam land and two 
houses situated within a municipality. Of the 3/85. acres of 
land an extent of 2:35 acres was admittedly leased to the 
municipality during the year previous to the filing of the suit 
at an annual rental of Rs. 186 for use as a nightsoil dumping 
ground. The trial Court valued this portion of the land under 
S.7 (v) (c) of the Court-Fees Act at 15 times the. nett 
profits, that is to say, at Rs..2,790. The two houses were 
valued at Rs- 200 and the balance of the land was valued at 
Rs. 1,770. On the basis of this valuation the trial Court held, 
that the suit had been under-valued and that the true value was 
beyond the jurisdiction of a District Munsif and therefore 
returned the plaint for re-presentation.in.the proper Court 
after paying the deficient court-fee. This decision was the 
subject of an appeal before the District Judge. The learned 
District Judge held that the extent of 1:5 acres not occupied hy 
the municipal manure depot had been ovér-valued-and thatthe 
annual income from it would be approximately Rs: 75 per acre. 
This portion of the learned District Judge's decision. cannot be 
canvassed in revision. He also held that the valuation.of the 
houses was. correct. With reference to the land occupied-by 
the manure depot he held that the income from the land by 
reason of this use was in the nature of a windfall in a parti- 
cular year. and could not be taken as the true profit from the 
land and that in any case a deduction would have to be made 
on account of loss of -value of the land by the removal of top 
soil when the manure was being carted away. I have gone 
through the evidence and find nothing whatever to justify the 
learned Distritt Judge’s conclusion that there would betany 
detriment to the land by reason of thé process of storing 
manure upon it and carting it.away. The decision .that the 
profits of the year previous to .the filing. of the suit.can be 
excluded from consideration because they partake of the nature 
ofsa windfall, seems to me-to run directly .contrany’' to: the 
wording of:-S. k (v) (c) of the Court-Fees “Act which 
prescribes : = ` eH ai e 


"Where nett profits have arisen from the bad duriog nee 
before the date of presenting the plaint, fifteen times such nett profits,” 


Thig sectioN does not give to the’Court any option to 
consider whether or not the nett profits for the year preceding 
as , 
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tbe presentation of the plaint are exceptional or unusual. On 


behalf of the respondents it has been contended on the basis of 
a decision in Ghast Ram v. Har Gobind}, that it must be 
positively proved that the rental amount for this manure depot 
was actually received during the 365 days preceding the presen- 
tation of the plaint. I find from the evidence and from the 
judgments of the lower courts that it seems to have been con- 
ceded on both sides that this lease amount was paid within the 
year previous to the filing of the suit. At any rate there is no 
suggestion that it was not so paid, and it is too late to raise the 
point now. 

It is, however, contended also that this Court has no power 
in revision to interfere with a decision in a matter of court-fee 
which is favourable to the plaintiff and the cases in The Secre- 
tary of State for India tn Council v. Raghunathan’ and Manai- 
thunainatha Desikar v..Gopala Chettiar3 have been quoted 
before me. The answer to this contention is that we are not 
here concerned with the simple question of how much court-fee 
the plaintiff shall pay. The basic question is whether the Dis- 
trict Munsif has jurisdiction to try this suit if it is properly 
valued. The order which was on appeal before the learned 
District Judge was one returning the plaint on the ground that 
the District Munsif had no jurisdiction to try this suit and re- 
quiring the plaint to be filed in a superior Court after paying 
the deficient court-fee. It has heen argued that the District 
Judge cretainly had jurisdiction to decide whether or not the 
plaint was rightly returned and that S. 115 of the Code of 
Civil Procedure only empowers the High Court to: interfere 
with a decision of a court below which has exercised a juris- 
diction not vested tn it by law or has failed to exercise a 
jurisdiction so vested or has acted in the exercise of its juris- 
diction illegally or with material irregularity. The argument is 
that when an. appellate Court acting in its admitted jurisdiction 
makes an‘erroneous decision regarding the jurisdiction of a 
court: below..it, there is no ground for interference in: revision. 
This contention ruas directly contrary to the decision óf a Full 
Bench of this Court in Afchayya v. Sri Seetharamachandra 
Raot, where Wallis, C Ja beld that such an order comes within 


4 
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. 2, (1933) 65 M LJ. 25: LLR. 56 Mad, 744, 
3. (1939) 1 M.L.J. 317, . 
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the revisional jurisdiction of the High Court by virtue of 5. 
115 (c) of the Code of Civil Procedure. This decision has 
been followed wy a Bench of this Court in Katitya Pila v- 
Ratmaswamia Pillail, where the question of jurisdiction’ raised 
expressly depended on a decision as to the proper court-fee: It 
is needless to say that there are strong practical grounds for 
interfering to prevent the trial of a case by a Court which has 
no jurisdiction, when an appellate Court has wrongly directed 
this Court to assume a jurisdiction which it has not got. 

In the result therefore I allow the revision petition with 
costs and hold that the proper valuation of the suit should be 
on a value of Rs. 3,575 made up as set forth in the révision 
petition and that the trial court’s order returning the plaint’ ‘for 
presentation in a Court having jurisdiction after paying the 
proper court-fee thereon is correct, subject to the alteration’ in 
the valuation of the suit hereby indicated. | 

K. S. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—S1R ALFRED Henry Liongi Leacn, Clef 
Justice AND MR. JUSTICE KRIiSHNASWAML ATYANGAR. 


Alapati Anandarao and others .. Appellants* Sil 
v. 

The President, Co-operative Credit A 
Society, Pedatadepalliandothers.. Respondents (Defendants 
1, 7, 12, 13, 14 and 2). 

Hmdu law—D ebts—Prous obhgatian of sons to dtscharge father’s debts— 

Lawful receipt of money by father and subsequent misappropriation—Sons’ 

habiltty for debt. 

The decision of the Privy Council in Toshanpal Singh v. District Tade 

of ‘Agra, (1934) 68 M.LJ. 1: LR. 61 7.A. 350; LL.R. 56 All. 548 (P.C.), 

accords approval to McDowell v. Raghava Chetti, (1903) IL.R. 27 Mad. 

71 and leaves unaffected the line of Madras cases which hold that the sons 


are liable where there was lawful receipt of money and subsequent misapp- 


repriation. 


Ramasubramnanua Pilla v. Sivakami Ammal, (1925) 21 LW. 606; 


approved. 


O. S. No. 36 of 1936. 
V. Suryanarayana for Appellants. l e 





g ' 1. 


(1929) 56 M.L.J. 304: 
* Appeal No. 334 of 1937. e 


10th April, 1940. 


Appeal against the decree of the Court of the Subordinate 
Judge of Eflore dated 24th sie acca 1937 and. passed in 
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M o Sriramanusrthi and A. Lakshmayya for Respondent 
The Court delivered the following 


è 

. JUDGMENTS, The Chief Justice. —The appellants are the 
sons of the, fourth respondent and are all minors. They filed a 
suit through their maternal grandfather as their next friend in 
the Court af the Subordinate Judge of Elope for partition of 
the family:properties and, the setting aside of certain alienations 
made by their father. They attached to their. plaint three 
schedules.. Schedule A contained the descriptions of ten items 
of immovable, property belonging to the family. Schedule B was 
a list of the family’s movable properties, and Schedule C, a list 
of the debts owed by the family. Of the immovable properties, 
items Nos, 1 to 9 had been mortgaged by their father, and ite 
No., 10 had been sold. These ,alienations were said to be 
invalid so far as the interests of the appellants were concerned 
and it was also alleged that some of the debts were not binding 
on them. The mortgage of items Nos. | to 9 was in favour 
of the Co-operative Credit Society of Pedatadepalli, which is 
represented by its President, the first respondent. The appel- 
lant’s father had been employed as Secretary of the Society and 
it was his duty to collect moneys from its debtors. Out of his 
collections’ he misappropriated amounts totalling Rs. 8, 073-4-8. 
As security for Rs. 5,490-4-8 he executed a mortgage of items 
Nos. 1 to 9 in Schedule A, and for the balance of Rs. 2, 583 he 
gave a letter acknowledging his liability. Item No.'10 was sold 
by the father to-the second respondent who has transferred his 
interest in the property to the third respondent. The respondent 
society averred that all the immovable properties were the self- 
acquired properties of the father. After considering ihe evidence 
adduced by the parties, the Subordinate Judge found that items 
Nos. 1 and 9, half of item No. 2 and a quarter of item No. 10 
represented ancestral properties, the rest being the separate 
estate of the father. The Subordinate Judge also held that, 
the interests of the appellants in the ancestral properties were 
liable for the debts of the father to the respondent society. The 
finding of the Subordinate Judge that items Nos. { and 9, half 
of item “No.2 and a quarter of item No. 10 formed the 
ancestral properties is accepted by all the parties. The appel- 
lants, however, say that the Subordinate Judge erred in holding 
that the other properties belonged to their father separately. 
They further say that the Subordinate Judge erred in holding 
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that their interests in the ancestral properties are liable for 
their father’s debts. These are the only two questions which 
arise in this appeal. : 


The finding of the Subordinate Judge with regard to the 
father’s separate properties is not really open to serious question. 
When the father separated from his brothers about the year 
1916 his share in the family estate was confined to the pro- 
perties which the Subordinate Judge has held to be ancestral 
properties and the income merely sufficed to maintain himself 
and his wife. The evidence of the father’s own brother 
establishes this. The father, however, held the office of village 
karnam and was in receipt of its emoluments. He also entered 
into contracts for the construction of works for local boards 
and acted as a school master. The non-ancestral properties 
could only have been acquired out of the income he received 
from these occupations. We have no hesitation in concurring 
in the finding of the Subordinate Judge on this question. The 
alienations of items Nos. 3 to 8, half of item No. 2 and three 
quarters of item No. 10 therefore cannot be challenged. 

The contention of the appellants with regard to the finding 
of”thé Subordinate Judge that their shares in the ancestral 
properties are liable for their father’s debts is this. Inasmuch 
as, their father misappropriated moneys of the respondent 
society he committed a crime and in these circumstances they 
say that the resultant debt is not binding on them. This argu- 
ment ignores a long line of decisions of this Court to the 
contrary, This Court has always held that where a father has 
lawfully received money the fact that he misappropriates it later 
will not change the character of the debt and the son is liable 
under the pious obligation, rule. Where a person receives money 
on.behalf of another a civil liability immediately arises and the 
fact that the person who has received it fails in his duty to pay 
it over to the person entitled to it does not alter the civil 
character of thé debt—see Natessayyan v. Ponnuswamsl, 
Kanemar Venkappayya v. Krishna Charia?, Thirumalayappa 
Mudaliar v. Veerabhadra8, Venugopala Naidu v. Ramanathan 


Cheityt, Garuda Sanyassayya v. Narella Murthenna’, Venkata- 


1, (1892) 3 M.L J..1: LL.R. 16 Mad, 99. 
2. (1:07) 17 M.L.J. 613: LL.R. 31 Mad. 161. . 
, 3. (1909) 19 M.L_J. 759. 
4. (1912) 23 M.L.J. 61: LL.R. 37 Mad. 458. 
© 5, (1918) 35 MLL.J. 661. ` 
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charyulu v Mohana Pandal and Ramasubramanta Pilas v. 
Sivakami Aminal,?. 

In Mc Dowell v. Raghava Chetty3, White, C.J. and 
Subramania- Aiyar, J., held that the sons of a Hindu father 
who bad committed criminal breach of trust were, not liable for 
the father’s debts. The father was a cashier and he took out of 
his employer's cash box, which was in the employer’s custody, 
moneys for’ his own purposes. This was not a case of lawful 
receipt of money. The act of taking the money out of the cash 
box constituted an offence. There was here no antecedent civil 
liability: and the decision in Natessayyan v. Ponnuswamit, was 
distingyished on this ground. In Gwurunaihan Chetty v. 
Raghavalu Chetti, White, C.J., sitting with Wallis, J., delivered 
a judgment which at first sight suggests that where a father 
has., made himself amenable to the criminal law the pious 
obligation rule cannot apply even when a criminal liability arises 
subsequent to a civil liability, but it is to be doubted whether 
the learned Judges there, intended to depart from the rule laid 
down in the other cases which I have cited. 

. I agree with the remarks of Venkatasubba Rao, J., 
Ramasubramania Pillai v. Sivakami Ammal®, where he said 
with reference to the decisions of this Court :— 

“Tt cannot be gainsaid that there is absolute want of harmony, so 
far as the decisions were made to rest upon paiticolar grounds. But 
if the facts 'of tbe cases are examined, the conflict is only apparent and the 
true principle appears to be that the sons are not liable, where the moneys 
were originally obtained by the father by the commission of an offence; the 
sons’ liability 1 is, on the other hand, recognised where, in its origin, the debt 
was notimmoral but there was a supervening dishonest act of the father.” 

That I regard as being not only an accurate summary of 
the decisions of this Court, but as correctly stating the law. 

Mr. Somasundaram has, however, contended that the deci- 
sion of the Privy Council in Toshanpal Singh v. District Judge 
of Agra® has in effect overruled the decisions of this Court. 
An examination of the judgment does not support this conten- 


tion. In fact it shows that the Judicial Committee left this 


Court’s decision untouched. In that case the Hindu Secretary 
of a School Committee was in charge of a fund deposited ata 


1. (1920) 39 M.L.J. 586: I L.R. 44 Mad. 214. 
2. ,(1925) 21 L.W, 606. 3. (1903) L.L,R. 27 Mad. 71. 
4,° (1892) 3M.L.J.1: LL.R. 16 Mad. 99.6 
5, (1908) IL.R. 31’ Mad. 472. . 
6. (1934) 68 M L.J. 1: L.R. 61 LA. 350: I L.R. 56 All. 548 (P.C). 


ee — M M Á er, a 


an, a. oo a, — = e ae — - 


= ee — — eee 


Il] THE MADRAS LAW JOURNAL REPORTS. 183 


bank and was authorized to draw upon it only for specific 
purposes contected with the school. He drew on it for his own 
purposes and thereby committed criminal breach of trust. The 
Privy Council held that as the father had committed a crime the 
sons were not responsible for the resultant loss. Lord Blanes- 
burgh delivering the judgment of the Board expressly pointed 
out that until the moment of the withdrawal from the fund the 
father had been guilty of no breach of duty civil or otherwise, 
and later observed: 


CO “In view of the powers and duties prescribed for Dhianpal” (the 
father) “in relation to the Rs. 62,000 there was, as their Lordships have 
already shown, in relation to the moneys misappropriated by him, no antece- 
dent duty in respect of which any similar liability was either created or 
survived.” ; 

This judgment in effect accords approval to the decision of 
this Court in Mc Dowell v. Raghava Chettyt, but leaves entirely 
unaffected the line of cases which say that the sons are liable 
where there was lawful receipt of money and subsequent mis- 
appropriation. In this cdse the father had received moneys 
lawfully on behalf of the Society and ihe fact that he had at 
a later stage used them for his own purposes does not alter 
the liability of the sons. 


The appeal fails and will be dismissed with costs, one set to 
be divided among respondents 1, 3 and 6 according to the 
values of their respective claims. As the appeal was filed i 
forma pauperis the appellants will pay the court-fee due to 
Government. " 


Krishnaswami Aiyangar, J.—I entirely agree, but I shall, 
however, add a few words expressing the result of the decisions 
of this Court on the question argued before us. That the sons 
are bound by reason of their pious obligation to discharge a 
debt arising out of a civil liability of their father is well settled. 
The application of this principle is beset with difficulty in cases 
where the father receives or retains money with a duty to apply 
it for the benefit of a third party but omits so to apply it. 
Where the original taking or the receipt of the money amount- 
ed in itself to a criminal offence the sons are not bound. The 
reason is quite plain and easily understood. A liability resulting 
through the commission ofa crime is necessarily a tainted 
liability in its origin. Such would be the case where as in Mec Dowell 
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v. Raghava Chetiy!, the cashier took for his own purposes money 
out of the cash chest of his employer and in the Privy Council 
decision in Toshanpal Singh v. District Judge ef Agra*, where 
ihe Secretary after having properly lodged the money in the 
bank drew it out for bis own purposes. The position will be 
different where the father is guilty of no misconduct or crime 
in receiving or withdrawing the money in the’ first instance 
though he might be civilly liable to account for it. The civil 
liability will attach the moment the money is received without 
any impropriety, and with it will also attach the liability of the 
sons to relieve the father from the burden of the debt. The 
pious obligation which thus springs into existence simultaneously 
with the receipt or withdrawal, subsists so long as the debt 
itself subsists: Once the liability is thus established it is 1rrele- 
vant to consider whether the money ‘received or retained by the 
father lawfully in the first instance was subsequently misappro- 
priated: by him. The subsequent misconduct of the father. will 
not be allowed to prejudice the rights already accrued in favour 
of the third parties on the receipt.of their money .by the father: 
This distinction runs through all the decisions of this Court and 
it is quite apparent that it rests on a logical, intelligible basis. 1 
can see little reason for considering that any doubt has been 
cast on the rationale of the decisions of this Court by anything 
said by the Privy Council in Toshanpal Singh v. District Judge 
of Agra®. It will be found on an examination of the case that 
their Lordships considered that the case fell within the class of 
cases where the original taking or withdrawal itself amounted 
to an offence. S l | i 
Referring to the conduct of the father in that case in with- 
drawing the money from the Bank and misappropriating it, 
their Lordships observed : l 


With reference to these balances (at the Bank) he was under no further 
obligation unless and until their application was otherwise directed by the 
Committee. No such direction was eyer given. Accordingly if, and to ‘the 
extent to which Thakur Dhianpal Singh (the father) withdrew those moneys 
and applied them for his own purposes, he was guilty. as from the momen 
of withdrawal ofa criminal breach of trust. But until the moment of with- 
diawal He had been guilty of no breach of duty civil or ‘otherwise in relation 
to. them.” : 


|. Their Lordships then proceeded to declare that this state- 
‘went furnished the key to the decision of the appeal,.and held 
a 


1. ` (1903) LL.R. 27 Mad. 71. 
2, (1934) 68 MLJ. 1: LR. 61 LA. 33: LL.R. 56 All, 548 (P.C). 
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that the sons were not liable, as up to the amount of the mis- 
appropriation, the father had completely fulfilled his duty, and 
there was therefore no antecedent liability established as against 
him. Their Lordships noticed the argument of the respondents 
in the case before them, which is identical with the case of the 
respondents here, but held that that “difficult and doubtful 
question of law” did not call for decision in the view that the 
father was, in relation to the moneys withdrawn from the Bank 
guilty of a criminal breach of trust simpliciter. 


The question may be difficult but a solution has been 
found and consistently acted upon in this Court, and so long as 
it is not declared erroneous by a higher authority, it must 
govern our decision. l 


K.S. Appeal dismissed. 


i—mar 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HoRwILL. 


Muhammad Sahib and another .. Petitioners* . (Defendants) 
, v. 
C. Kunthanmal Sowcar .. Respondent (Plaintif). 


Madras Agriculiurisis’ Relief Act (IV of 1938), S.9—Interest calculated 
and pad off in full on 18th November, 1935, on bromissory mote of 4th 
March, 1933—Debtor whether entitled to -hove the interest calculated at 5 
ber cent and the amount already paid adjusted. accordingly—S. 12—Debi 
outstanding after scaling down—From what date to carry interest, 

On 4th March, 1933, the defendant executed a promissory note for Rs 300 
in favour of the plaintiff. In October of that year he paid Rs. 100 towards 
principal On 18ih November, 1935, the interest ontstanding was paid of. 
In a suit for the balance of principal and interest from the date of coming 
into force of Act IV of 1938 it was contended that interest at 5 per cent. 
must be calculated from date of debt and added to the principal and the 
amounts actually paid should be deducted. 

Held, the interest having been paid off in full the plaintiff was entitled 
to a decree for the balance of the principal outstanding. 

Held, further, 5. 12 entitled a creditor to interest on any sum remaining 
outstanding after the debt has beea scaled down from the date up to which 
it hag been scaled down, that is, only from the date of the decree. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the District Munsif 
of Poonamallee in S. C. S. No. 987 of 1938. 


Basheer Ahmed Sayeed for Petitioners. ` 
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. K. AuvChakravarthy for Respondent. 

' The Court delivered the following 

JUDGMENT. —QOn 4th March, 1933, the petitioners executed 
a promissory note for Rs. 300 in favour of the respondent 
(plaintiff): In October of the same year he paid Rs. 100 
towards the principal. On 18th November, 1935, we find the 
endorsement “interest calculated up to date has been paid off 
in full”. The plaintiff brings the present suit for the balance 
of Rs. 200 principal and Rs. 7-80 interest from the 22nd 
March, 1938 (the date on: which the Madras Aegriculturists’ 
Relief, Act ‘came .into force) to date of suit. Two questions 
arose; and the one with which we are concerned is what 1s the 
amount due under Act LV of 1938. It was held in favour of 
the plaintiff, by the District Munsif of Poonamallee that the 
plaintiff was entitled to the amount claimed. 

Itis strenuously argued by Mr. Chakravarthy that in apply- 
ing S. 9 of Act IV of 1938, interest should be calculated at 5 per 
cent. from the date when’the debt ‘was incurred; to that should 
be added the principal; and'from that sum should be deducted 
the amount actually paid. The plaintiff, it is contended, would 
be entitled. only to the balance, which would probably be 
something less than nothing in the present case. That however 
isnot the correct interpretation to put on S. 9. 5.9 (1) deals 
entirely with the question of interest. It says that interest shall be 
calculated up to the ‘date of the commencement of the Act at 
5 per cent. simple interest, that credit should be given for the 
interest already paid, and that the amount outstanding for inte- 
rest should be added lo the principal outstanding and the plain- 
tiff should be given a decree for the amount so calculated. On 
18th November, 1935, the interest outstanding was paid off in 
full and the plaintiff has made noclaim whatever for interest. 
As he is not bound to pay anything back, he cannot be given less 
than what he has claimed except for the small ainount of 
Rs. 7-8-0, to which I shall presently refer. 


It is further argued that if S. 9 (1) be deemed io deal only 
with the question of interest and that the amount paid by way 
of interest has not to be deducted from the principal as well as 
ihe interest calculated at 5 per cent, then there would be no 
meaning inS.9(2}. Ido not however agree; for it is easy to 
conceive of a case in which the debtor had paid off the entire 
amount of :principal due and also paid an amount of interest 
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which was greater ihan that calculated at 5 per cent. In such a 
case, were it not for the provision of $.9 (2), the depto would 
be entitled. to a gefund. 

I have been asked to remand this C. R. P. ba the trial 
Court says in disposing of this point: 


“It is not open to me to re- open the adjustment arrived at between the 
parties before 18th November, 1935.” 


I do not know what the learned District Munsif ħad in 
mind when he said this; but the Court is clearly entitled lo con- 
sider what principal was paid in the first instance and what 
interest had been paid. The Court was entitled and was bound 
to have regard to the transaction from the date on which the 
debt was first incurred. However, this point has no significance 
in view of my findings above; for the decree of the auc Court 
was right. | 

The plaintiff has claimed interest ars the date .on which 
the Act came into force up to the date of suit and costs and sub- 
sequent interest; but I find that he is not entitled to so much. 
S. 12 entitles a creditor to interest on any. sum remaining out- 
standing after the debt has been scaled down from the date up 
to which it had been scaled down. That is to say, the plaintiff 
is entitled to interest only from the date of the decree. 

With this slight modification, the petition is dismissed with 
costs. ~ ' 

K. S. Petition dismissed in the main, 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mp, Justice HORWILL. 


Jagannatha Aiyangar and others. . Petitioners" ‘(Petitioners— 
Defendants 3, 4 and 5) 
v. , l 
Suppiah Chettiar .. Respondent (1st Respon- 
. dent—Plainisff). i 7 
Madras Agriculturists’ Relief Act (IV of 1938), S. 14—Hinds family 


debi—Respective hability of agriciHturisi ones nON- -ogricultursst mamvers— 
Applhcabthty and scope of S. 14. 

If a debt is a family debt it must be a family debt with regard to every- 
body, and the members are personally liable for their proportionate shure of 
debt and they cannot be liable unless the debt is a contractual one. 6. 14 is 
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applicable to such a debt. Where there are two non-agriculturist and five 
agriculturist members ina joint Hindu family, the non-agriculturists are 
liable for 2/7 of the unscaled debt while the agriculturists are liable for 
5/7 of the scaled down debts It is not necessary that the property should 
be split up into individual shares and each share made liable oniy for its 
own share of the family debt. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Devakottai dated 20th October, 1939 and made in I. A. 
No. 188 of 1939 in S. C. S. No. 661 of 1935. 

V. Ramaswami Atyar for Petitioners. 

R. Sethurama, Sastri for Respondent. 

The Court delivered the following 

JUDGMENT.—A decree was obtained against defendants 1 
to'5 personally on a promissory note executed by them fora 
debt binding on the family. Because it was binding on the 
family, the other two members, defendants 6 and 7, were made 
liable to the extent of their share of the family property. 
Defendants 3 to7 filed an application in the Court below for 
scaling down the debt. Thedebt was scaled down in accordance 
with 5.8 of the Agriculturists’ Debt Relief Act (TV of 1938), 
and a question arose in view of the allegations that defendants 1 
and 2 were not entitled to the benefit of the Act (defendant 1 
being said to be an insolvent and defendant 2 to have no further 
interest in the family property) whether, under S. 14 of the 
Act, the creditor can proceed against each of the defendants 
only for his proportionate share of the debt. The lower Court 


held that S. 14 did not apply to the case of a contractual debt. 
Defendants 3 to 5 appeal. 


S. 14 affects: l 
t“ A Hindu family . . .... where some of the members liable in 
respect of a family debt are not agriculturists while others are agricul- 
tūrists.” ; 

The case of the respondent, which has been accepted by 
the lower Court, is that this debt is not a family debt. Itis 
argued that a debt can only be said io be a family debt when 
the debtors are made liable only because they are members of a 
family; for example, if the managen of a family contractsa 
debt legally binding on the family, it is a family debt’as far as 
the other members of the family are concerned but not as far 
as the manager is-concerned. It 1s difficult te appreciate this 
distinction; for, it appears to me that if a debt-is a family debt, 
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it must be a family debt with regard to everybody. Moreover, 
I think, the wording of clauses (a) and (b) of S. 14 indicates 
that this contentipn of the respondent cannot be correct; because 
it makes liable not only the debtors’ shares of the Family property 
but makes them liable personally for their proportionate share 
of debt; and they cannot be liable personally unless the debt is 
a contractual one. So I cannot agree with the lower Court that 
S. 14 has no application. 


I do not, however, find any reason to suppose that fecais 
one or more members of a family are non-agriculturists, the 
family property has to be split up into individual shares and 
that each individual share is liable only for its own share of the 
family debt. That is not how the section reads. Using the 
words appropriate to the present case : l 

“The creditor shall . . . . be Lable to proceed (a) against the non- 
agriculturist . . . . members and . . . their share of the family pro- 
perty to the extent only of. . . their proportionate share of the debt 
which shall be scaled down in accordance with the provisions of this Act 
and (b) against the agriculturist . . . membersand. . . . their skare 
of the family property, to the extent onlyof . . . . their proportionate 
share of the debt.” 

That would mean that where, as in the present case, there 
are two non-agriculturists and five agriculturists, the non- 
agriculturists are liable for 2/7 of the unscaled debt while the 
agriculturists are liable for 5/7 of the scaled-down debt. That 
is what one would expect the legislature in justice to have done 
in order to overcome the difficulty that arises in dealing with a 
Hindu family, some of whose members are agriculturists and 
some not. In some Malabar families, for example, there is an 
enormous number of members and if a creditor could only 
proceed against the individual small fractions of the family 
property or the individual share of that member, very great 
hardship indeed would be entgiled; and I do not think the 
Legislature intended by this section to throw that great burden 
on the creditor. Moreover, the word ‘share’ would be incorrect 
if the petitioners’ contentions were correct. The correct word 
would be ‘shares’. It therefore follows that if the Act dots not 
apply to the first and second defendants, defendants 3 to 7 
would be liable for 5/7 of the scaled-down. debt. 

It is contended that S. 21 of the Act, which sedate 
certain insolvents from the scope of the Act, does not apply to 
this case; for there is no evidence whether a dividend has been 
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declared or not: Itis also argued that there is no evidence to 
show that the second defendant has no longer any interest in 
the family property. In the view taken by the lower Court, it 
was not necessary to consider these questions. They will have 
to be considered in view of the above findings. 

The’ petition is allowed and the interlocutory application 
temanded- for disposal on the lines indicated above. The costs 
for this petition will be provided for in the order to be made by 
the lower Court when disposing of the application. 

KoSo < ; Petition allowed. 


Ea 





[FULL BENCH.) ` 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —SR ALFRED HENRY LIONEL LeacH, Chief 
Justice, MR. Justice MOCXETT AND Mr. JUSTICE KRISHNA- 
SWAMI ÁIYANGAR, 


The Official Receiver of East Goda- 


_ vari at Rajahmundry ... Appellant* (Nù) 
v. 
Chava E and another ... Respondents. (1st Defen- 
dent and Plaintiff). 


Limitation Act (IX of 1908), Arts. 142 and 144—Paurcharer in sale in 
execution of morigage decree—S wii for possession agamst person claiming 
to be ın possession adversely to mortgagor—Burden of proof. 

In a sale in execution of a mortgage decree plaintiff purchased the suit 
properties. In 1931 he filed a suit for possession ageinst the firat defendant 
who claimed to bein adverse possession from 1909 and impleaded the 
mortgagor also. 

Held, the burden of proof was on the plaintiff to prove that he was in 
possession within twelve years prior to the suit. Mere proof of title was 
not enough to place the burden of proof on the defendant. 

Mohima Chunder Mosoomdar vy. Mokesh Chunder Neoghs, (1888) L.R. 
16 LA.23: I.L.R. 16 Cal. 473 (P.C), followed. 

Periya Jeeyongorswoms v. Mahomed Esoof Sahib, (1924) 21 L.W. 398 
and Ramansjachariar v. Sundarachariar, (1927) 25 L.W. 127, overruled. 

Tanjore Palace Estate by its Recewer Sundaram Atyar v. Thtagaraja 
Pillai, (1922) 50 M.L.J. 183, distingnished. 

Appeal against the decree of the Court of the Subordinate 
Judge of Rajahmundry in A. S. No. Qof 1933 preferred against 
the decree of the Court of the District Munsif of Rajahmundry, 


in O. S. No. 382 of 1931. 
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K. R. Vepa for Appellant. 
A, Lakshmayya for Respondents. 


This appeal cOming on for hearing on 21st February, 1940, 
the Court (Horwill, J.) made the following 


ORDER OF REFERENCE TO A FULL BENCH. 

The plaintiff filed the present suit for possession on his title, 
alleging that the first defendant was left in possession of the suit 
land by the second defendant in 1909 and that he continued in 
possession of the land ever since with the permission of the second 
defendant. The land was brought to sale by the plaintiff in 
execution of a decree against defendants 2 to 5. When the plaintiff 
sought to obtain possession he was resisted by the second defen- 
dant. The plaintiff brought a claim petition which was dismissed : 
and hence this suit. 


The trial Court found that the title was with the second defen- 
dant and that the plaintiff’s case that the first defendant was in 
permissive possession was true. The appellate Court while confirm- 
ing the finding that the title was with the plaintiff, found that the 
plaintiff had not proved that the first defendant was ever in posses- 
sion with the second defendant’s permission. He therefore allowed 
the appeal and dismissed the suit on the ground that the plaintiff 
had not proved that either he or the second defendant had been-in 
possession within 12 years of suit. The plaintiff appeals, con- 
tending that as his allegation was that the first defendant was in 
permissive possession, the lower appellate Court wrongly threw the 
onus upon the plaintiff, i.e., the lower appellate court should have 
applied Article 144 of the Limitation Act and not Article 142. As 
the evidence of the defendants of their having been in adverse 
possession was not given much credit to by the lower appellate 
Court, it is argued that if the burden had been rightly thrown on 
the first defendant, the first detendant’s appeal would have been 
dismissed. 

The argument of the plaintiff amounts to this: that even 
though he would ordinarily in a suit for ejectment have to prove 
that he was in possession within twelve years; yet he could get 
over this difficulty of limitation and displace the onus by a false 
declaration in his plaint, The decision of a Bench of this Court 
in Ramasujachariar v. Sundarachariar! gives support to this argu- 
ment. There, the plaintiff’s allegation was that he let the defen- 
dants into possession under an agreement of tenancy and that 
they would not give up possession when the tenancy was terminat- 
ed. The lower appellate Court had found that the agreement set 
eee n——n— 
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up was not proved ; but the learned Judges held. that the plaintif 
was not bound to prove possession. Although no reasons were given 
for this finding, yet the learned Judges definitely disagreed with 
the lower appellate Court that the burden was upon the plaintiff to 
prove possession within 12 years of suit. Ihe argument there 
seemed to have been that the frame of the suit determined the 
provisions of the Limitation Act to be applied and that it was im- 
material what the actual findings on the questions raised in. the 
pleadings were. Rustomji, at page 1387 of his book on the ‘Limi- 
tation Act’ (Sth edition), says: 

“When plaintiff comes into Court alleging that defendant’s original 
possession was permissive, it is for the plaintiff to establish his allegation 
before defendant can’ Detaled upon to substantiate his plea of adverse 
possession.” ; 

He adds at page 1407, 

' Decisions of the High Courts in India to the contrary, on the suppos- 
ed authority of the Privy Council judgment in Secretary of State for 
India v. Chellikant Rama Rao} are not good law.” 

A sornewhat similar point came up for decision in Alam Khon 
Sahib v. Karupannaswami Nadan®; and Ramanujachartar v. 
Sundarachariar3, and three other cases were referred to. In that 
case,-Venkatasubbd Rao, J., disposed of very briefly with hesg 
remarks :— 

‘Mr. Rajab ice for the appellant, however, relies on the following 
four caseg; . . . . of which the first two are decisions of the same single 
Judge, the third was also decided by a Judge sitting singly, and the fourth 
(25 L. W. 127) contains no discussion of the principle involved . . with 
great 1espect, we are unable to follow the four cases relied ped by the 
appellant.” 

In view of this conflict between-the decisions of two ET 
of this Court, I direct that the papers in this case be put before 
my Lord, the Chief Justice, for referring to a Full. Bench, if he 
so pleases, the question whether, in a’case where a plaintiff sets up 
a case of permissive possession and fails to prove it, the ‘burden 
then lies upon the plaintiff to prove that he was in possession 
within twelve years of suit, or whether the onus is upon the defen- 
dant to prove adverse possession for a period of twelve years. 


This-case coming on for hearing in pursuance of the above 
Order of Reference, the Court delivered the following 

Jupements. The Chief Justice. —The appellant is the 
Official Receiver of East Godavari and he has filed this 
appeal as the representative of the estate of one Adusumilli 
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Venkatasubbarayudu, who was adjudicated an insolvent.during 
the pendency of the suit out of whjch this, appeal arises The 
insolvent was the plaintiff in the suit. On the 29th November, 
}911, the seconti respondent and his sons mortgaged certain 
land belonging to them and in 1922 the mortgagees filed a suit 
in the Court of the District Judge | of Rajahmundry to enforce 
the mortgage, They obtained a decree which they assigned to 
the plaintiff, who.caused the land to be put up for sale in execu- 
tion proceedings. The plaintiff bought the land. at the Court 
auction and in due course obtained a sale certificate. When he 
went. to take possession of the property he was obstructed by 


- the first - ‘respondent, who claimed it.as his ancestral property. 


Thereupon the plaintiff applied to the Court for an order under 
O. 21, r. 98 of the Code of Civil Procedure. His application 
was dismissed and consequently he filed in the Court of the 
District Munsif, Rajahmundry, a suit for-a decree declaring his 
title to the property and for the ejectment of the first respondent 
therefrom, In his plaint he averred that in 1909 the second res- 
pondent, on being appointed a village munsif, entrusted the pro- 
perty to the first respondent, his nephew, who was to manage it 
for him. With the dishonest idea of defeating the mortgage the 
second respondent had, it was said, instigated the -first respon- 
dent to claim the property as his own. In addition to claiming 
the land as his ancestral property the first responcent averred 


that he had title to it by adverse possession, The District 


Munsif found for the plaintiff ‘on all the issues and consequent- 
ly decreed the suit. The first.respondent then appealed to the 
Court of the Subordinate Judge of Rajahmundry. The Subor- 
dinate Judge held that the land was not the ancestral property 


of the first respondent, but belonged to the second respondent : 


and his family. He disagréed with the District Munsif, 
however, on the ‘question whether the land had’ been entrusted 
to the-first respondent. In his opinion this had not been proved, 


but without considering the question whether the first respon- 


‘dent had been i in adverse possession ‘for twelve years he allowed 
the appeal on the ground that possession bad been with the 


first respondent, since that date. The question which the Court 


is called upon to decide is whether Art. 142 or Art.. 144 
of the Limitation Act applies to this case: The appellant 
contends that Art. 144 applies. The, frst. respondent would 
have itethat ‘the’ proper article is Art. -142.> That the first 
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respondent has been in possession since 1909 is admitted and.it 
is conceded by- both sides that if Art. 142 applies the appeal 
must fail: It is also conceded that if Art. 144 applies the'suit 
must be remanded to the Subordinate Judge to consider whether 
the evidence justifies the first respondent’s contention that he 
has obtained a title by adverse possession. 

Art. 142 presctibes a period of limitation of twelve years 
for a suit for posséssion of immovable property when the 
plaintiff, while in possession of the property has been dis- 
possessed or has discontinued the possession. The period of 
twelve years runs from the date of dispossession or ‘dis- 
continuance. Art. 144 prescribes the same period of limitation 
for a suit “for possession of immovable property or any 
interest therein not hereby otherwise specially provided for”. 
The period commences when the possession of the defendant 
becomes adverse to the plaintiff. Arts. 134, 134-B, 135, 136, 
137, 138, 139, 140, 141 and 143 also deal with suits for 
possession of immovable property. Ant. 144 is a residuary 
article and therefore can only be applied if a suit does not fall 
within any of the earlier articles. There has been much 
discussion in the Courts of India with regard to the application 
of Arts. 142 and 144. If a suit falls within Arts. 142 the 
plaintiff must show that he has been in possession within 
twelve years of the suit. When Art. 144 applies the burden 
of proving adverse possession for this period is upon the 
defendant. 7 
"A discussion of the reported cases relating to Arts. 142 and 
144 would be a most formidable task and in my opinion it is not 
necessary to undertake it. I consider that the Privy Council has 
indicated the application of these articles in Mohima Chinder 


‘Mozoomdar v. Mohesh Chunder Neoghs!, Muhammad Amanulla 


Khan v. Badan Singh? and Dharani Kanta Lahiri v. Garbar Als 


‘Khans. In Mokhima Chunder Mogoomdar xv. Mohesh Chunder 


Neoghit, the plaintiffs had proved that formerly they were the 

proprietors of the land to which they alleged title, and from 

which they claimed to oust the defendants. They had, however, 

been dispossessed, or their possession had been discontinued, 

some years before the suit was brought by them and the land 

was occupied by the defendants, who denied their fitle. The 
- 1, (1888) L.R. 16 LA. 23: I.L.R. 16 Cal 473 (P.C). 


2. (1889) L-R. 16 LA. 148: LL.R. 17 Cal. 137 (P.C). e 
3, (1912) 25 M.L.J. 95 (P.C.). 
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Judicial Committee held that in these circumstances the burden 
was on the claimants to prove their possession at some time 
within the twelye years next preceding the suit. It was not 
sufficient for them to show an anterior title without proof of 
their possession within twelve years to shift the burden on the 
defendants of showing that they were entitled to remain in 
possession. In- the judgment under appeal the Subordinate 
Judge who tried the case observed : 


“When I showed above that the plaintiffs are the rightful owners of the 
disputed land, it is for the ryot defendants to show that they are entitled to 
retain pos session of these lands.” 


Their Lordships’ comment on this observation was this :— 

“That, as a Proposition of law, is one which hardly meets with the 
approval of their Lordships.” 

Their Lordships went on to say: 

“This is in reality what in England would be called an action for 
ejectment, and in all actions for ejectment where the defendants are 
admittedly in possession and a fortiori where, as in this particular case, they 
had been in possession for a great number of years, and under a claim of 
title, it lies upon the plaintiff, to prove his own title. The plaintiff must 
recover by the strength of his own title, and it is the opinion of their Lord- 
ships that, in this case, the onus is thrown upon the plaintiffs to prove their 
possession prior to the tume when they were admittedly dispossessed, and at 
some time within twelve years before the commencement of the suit, namely, 
for the two or three years prior to the year 1875, or 1874, and that it does 
not lie upon the defendants to show that in fact the plaintiffs were so 
dispossessed.” 

In Muhammad Amanulla Khan v. Badan Singhi, the Privy 
Council pointed out that Art. 144 only gives the rule of limita- 
tion where there is no other article in the schedule specially 
providing for the case. Although the proprietary right would 
continue to exist until, by the operation of the law of limita- 
tion, it has become extinguished, where a claim comes within 
the terms of Art. 142, adverse possession is not required to be 
proved in order to maintain a defence. The plaintiffs’ ancestors 
at the settlement in the Delhi District in 1843, declined to pay 
revenue in respect of a plot of land which had been held under 
rent-free tenure and bad been resumed in 1838. The land was 
nevertheless assessed and the Government made an engagement 
with the villagers (the defendants in the suit) under which the 
villagers were to be put into possession. À revision of the 
settlement took place some thirty years later and the plaintiffs 
claimed possession on the strength of their title. According to 

* 1. (1889) L.R. 16 LA. 148; LL.R. 17 Cal. 137 (P.C.). 
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the dement under appeal to the Privy Council the plaintiffs 

were undoubtedly the proprietors before 1838, but-the land had 
been since 1842 in the possession of the defendants, who had 
exercised all the rights of proprietors. There was no possession 
of any description in the plaintiffs or their ancestors -since the 
period of the engagement, and under those circumstances the 
Judicial Committee held that whether any proprietary right 
existed did not matter. The question was whether there was a 
dispossession or discontinuance, and clearly there was.. The 
proprietary right would undoubtedly continue to exist until by 
the operation of the law of limitation it had been extinguished ; 
but upon the question whether the law of limitation applied, it 
‘appeared to be clear that the case came within the terms of 
Art. 142. Therefore it was ynnecessary to embark upen an 
inquiry whether there had been adverse possession. 


The decision in Dharani ‘Ranta’ Lahiri v. Garbar Ali Khan! 
was~to the same effect. The suit was one for ejectment of 
persons who admittedly were at the date of suit in possession 


of theland. Their Lordships said: 


“Tt lay upon the plaintiffs to prove not only a title as against the defen- 
dants to the possession, but to prove that the plaintiffs had been dispossessed 
or had discontinued to be in possession of the lands within twelve years 
immediately preceding the commencement of the suit. Their Lordships 
find that the plaintiffs failed to prove a title against the defendants to the 
possession of the lands in dispute or any part of them; they failed to ptove 
‘that the lands, the possession of which they, claimed, were not the lands 


covered by the sanad; and they failed to prove that they had been dise 


possessed or that their possession had been discontinued within twelve 
Lesh before suit.” 


In view of these decisions of the. Privy Council it cannot 
‘in my judgment be maintained that a person who proves title ia 
‘a suit for ejectment has the right to the decree: ‘sought unless 
the defendant proves adverse possession for twelve years. ' Thè 
‘plaintiff is not entitled to succeed unless he shows' in addition 
to title, that he has been in possession of the ‘property -within 
twelve years of the’suit’ The Privy Council has declared that 
‘to be the effect of the Art: 142 and that suits for ejéctment 


' come, within that article. It may be a’hardship that a person 


“who proves a title to’ property’ should lose it to a trespasser 
unless” he can also show that he has been’in possession withih 
‘twelve “years of suit, but that is what thè Limitation Act says 
‘and the Court must administer the law. And“ drafting his 
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plaint in a,manner which disguises the real nature of the suit 
will not, help a plaintiff. In Gopal Chunder Chakerbuity v. 
Nilmony Mitterd, Garth, C. J., pointed out a mere allegation of 
a tenancy will not relieve a plaintiff from the burden of proving 
that he op those under whom he claims had been in possession 
within twelve years. If it did that device might always be 
resorted to for the purpose of evading the law of limitation. - 
I will now proceed to examine the decisions of this Court 
to which reference has been made in the course of the argu- 
ments. The frst decision is that of Ayling and Venkatasubba 
Rao, JJ., in Tanjore Palace Estate by tts Receiver, Sundaram 
Atyar v. Thsyagaraja Pillaz®?, A mortgagee filed a suit to 
enforce a mortgage created in 1897 and obtained a decree 
for sale. At the auction sale beld on the 5th September, 
1906, the mortgagee ptrchased the -property and obtained 
symbolical possession. A third party was in possession and 
the mortgagee did not institute a suit to recover possession 
until 4th ‘September, 1918. The defendant who had been in 


possession from 22nd May, 1905, then claimed he had been ir 


adverse possession for more than twelve years. The Court beld 
that.the possession of the defendant though adverse to the 
mortgagor did not affect the rights of the mortgagee or of the 
auction purchaser and consequently the suit was not time barred, 


This principle had been settled by a Full “Bench of this Court 


(Wallis, C.J. and.Sadasiva Aiyar and Srinivasa Aiyangar, JJ. ) 
in Vyapuri v. Sonamma Bai Ammani?, where it was held that 
the possession of a trespasser who has dispossessed a mortgagor, 
the:mortgage being a simple one within the meaning of the 
Transfer of Property Act, is not adverse to the mortgagee. In 
the present case dispossession took place before the mortgage 
was- created and therefore it.differs: materially from that decided 
by- Ayling and Venkatasubba Rao, JJ. The léarned Judges went 
on to express the opinion that Art. 142 toes not apply , 


“when upon the facts proved. or ddinitied: dispossession cannot possibly 
have occurred before 12 years of the institution of the suit” 


and to observe that: 


“The plaintiff i ig entitled to say that the allegation relating to bia: posses- 


sion may be treated as superfluous and that he may be allowed to rest his 
case upon the footing that hia suit is within 12 years of the accrual of his 
HEET 





1. (1984) IL.R:10 Cal. 374, ` 2. (1922) 50 M.L.J. 183. 
3. (1914) 29 M.L.J. 645: I.L:R. 39 Mad. 811 (F.B.). 
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Madhavan Nair, J., discussed the applicability of Arts. 142 
and 144 in Periya Jeeyangarswami v. Mahomed Esoof Sahibl. 
In that case a suit was brought by a dharmalwarta of a devas- 
thanam for possession of land which the devasthanam alleged 
had been leased to the defendants. The District Munsif who 
tried the suit found for the plaintiff, but his decision was revers- 
ed on appeal by the Subordinate Judge, who held that the alleg- 
ed lease had not been proved and that Art. 142 applied. As the 
plaintiffs had failed to prove possession within twelve years of 
suit the Subordinate Judge allowed the appeal. On second 
appeal Madhavan Nair, J., held that the proper article to apply 
was Art. 144 and based his opinion on the judgments of the 
Privy Council in the Secretary of State for India v. Chellikani 
Rama Rao? and in Kuthali Moothavar v. Peringati Kunharan- 
kutty8 and of that of the Allahabad High Court in Jai Chand 
Bahadur v. Girwar Singht. 


In the Secretary of State for India v. Chellikanit Rama 
Fao%, the question was whether the Secretary of State in Council 
was entitled to incorporate into a reserved forest under the 
Madras Forest Act (V of 1882) certain islands which had been 
formed on the bed of the sea near the mouth of the river 
Godavari within three miles of the mainland. It was held that 
the islands belonged to the Crown and that the claimants had 
not proved adverse possession for a period sufficient to establish 
a right against: the Crown. In the course of their judgment, 
their Lordships said: 


“Nothing is better settled than that the onus of establishing title to pro- 
perty by reason of possession for a certain requisite period lies upon the 
person asserting such possession. Itistoo late in the day to suggest the 
contrary of this proposition. If it were not correct it would be open to the 
possessor for a year or a day to say, ‘I am here ; be your title to the property 
ever so good, you cannot turn me out until you have demonstrated that the 
possession of myself and my predecessors was not long enough to fulfil all 
the legal conditions.’ ` Such‘a singular doctrine can be well illustrated by the 
case of India, in which the right of the Crown to vast tracts of territory, 
including not only islands arising from the sea, but great space of jungle 
lands, necessarily not under the close supervision of Government officers, 
would disappear because there would be no evidence available to establish 
the state of possession for sixty years past. It would be contrary to all legal 
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priaciples thus to permit the squatter to put the owner of the fundamental 
right to a negative proof upon the point of possession.” 

In Kuthali Moothavar v. Peringati Kunharankutty!, the 
Judicial Committee observed: 

“Standing a title in ‘£’ the alleged adverse possession of ‘B’, must have 
all the qualities of adequacy, continuity and exclusiveness which should 
qualify such adverse possession. But the onus of establishing these things 
is upon the adverse possessor. Accordingly when the holder of title proves, 
as in their Lordships’ view he does with some fulness prove -in the present 
case, that he too has been exercising during the currency of his title various 
acts of possession, then the quality of these acts, even although they might 
have failed to constitute adverse possession as against another, may be 
abundantly sufficient to destroy that adequacy and interrupt that exclusive- 
ness and continuity whichis demanded from any person challenging by 
possession the title which he holds.” 3 r l 

I do not regard these pronouncements of the Privy Council 
as deciding the question of the effect of Art. 142. I regard 
them as laying down principles which have to be applied when 
the issue is confined merely to a plea of adverse possession in 
particular circumstances. As I have already pointed out the 
Privy Council had dealt with the application of Art. 142 in 
Mohima Chunder Mosoomdar v. Mohesh Chunder Neogha, 
Muhammad Amanulla Khan v. Badan Singh’ and Dharani 
Kania Lahiri v. Garbar Ali Khant, which Madhavan Nair, J., 
did not consider. 

The Allahabad High Court in Jai Chand Bahadur v. Girdar 
Singh®, expressed the opinion that it was sufficient for the plain- 
tiff in an ejectment suit to rest his case on title. There the 
plaintiff, who was a Zamindar, sued to eject the defendant from 
certain land which he allezed the defendant was in possession 
of as his licensee. The defendant denied the license and set up 
a claim of adverse possession. The claim of adverse possession 
failed and the Court held that the plaintiff was entitled to 
succeed on the title which he had proved as Zamindar. The 
question whether the license was ever granted or revoked was 
immaterjal. This decision appears to be in direct conflict with 
the pronouncements of the Privy Council to which I referred at 
the outset. , 

The next decision of this Court’ is that.of Phillips, J., in 
Kuppuswami Mudaliar v. Chockkalinga Mudaliar8. It was 


1. (1921) 41 M.L.J. 650: L.R. 48 I.A. 395: LL.R. 44 Mad. 883 (P.C). 
2 (1888) L.R. 16 LA. 23: I.L.R. 16 Cal 473 (P.C). ° 
3. (1889) L.R. 16 I.A. 148: IL.R 17 Cal. 137 (P.C). 
4. (1942) 25 M.L.J. 95 (P.C).- 5. ; (1919) I.L.R. 41 All. 669. 
6, (1925) 49 M.L.J. 788. j 
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argued there that ‘Art. 142 has no application toa‘ suit' for 
possession based on title but having cotsidered’ the decisions in 
Mohima Chunder Mosoomdar v. Mohesh Chunder Neoghtt, 
Muhammad Amanulla Khan v. Badan Singh® and Dharani 
Kanta Lahiri v., Garbar Ali Khan8, Phillips, J., rejected this 
argument. - oe E 

In Ramanujachariar. v. Sundarachariars, Devadoss and 
Wallace, JJ., held that Art. 142 is applicable only to cases where 
the plaintiff alleges possession and dispossession in his plaint. 
They considered that notwithstanding that the plaintiff sets up 
a tenancy or license as the basis of the defendant’s possession 
the article applicable is still Art. 14° The learned Judges 
did not however consider any of the authorities. 


The latest decision of this Court is that of Venkatasubba 
Rao and Abdur Rahman, JJ., in dlam Khan Sahıb v. Karu- 
pannaswami Nadan®. In that case the plaintiff was a mutawalli 
of a Mohammadan trust., He sued for possession of immovable 
property and alleged, that the defendants had been his tenants. 
It was held that the tenancy. was not proved. The defendants 
did not appear at the trial, but the plaintiff’s witnesses them- 
selves stated that the property had never to their knowledge 
been in the possession of the plaintiff. it was held that the 
suit was ‘governed by Art. 142 and not by Art. 144 and 
that it should be dismissed as the plaintiff had not proved his 
possession within the statutory period. The learned Judges, 
however, considered that on the facts of the case. it was unne- 
cessary -to deal with the broad question whether in ‘a. suit in 
ejectment where the plaintiffs title is proved there rests any 
duty upon ‘him of. shifting the burden on the defendants . to 
prove adverse possession under Art. 144. 


I have said sufficient to indicate that i in my opinion a plain- 
tiff who is suing for possession of property in the occupation. 
of another cannot rest his case’on title alone. : He must show 
that he has exercised rights of ownership by being in possession 
within twelve years of suit. It follows that in my opinion the 
observations which I have quoted from the judgment in Tanjore 


E. 1. 1888) LR 16 LA. 23: LLR. 16 Cal. 473 (P.C.). 
2. "(48893 L.R. 16 LA. 148: IL.R. 17 Cal 197 (P.C). 
sh (1912) 25 M.L.J. 95 (P.C). 
4, (1927) 25 L.W. 127... , TOE: (1938) 1 M.L.J. 113. 
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Palace Estate by its Receiver Sundaram Aiyar v. Thiagaraja 
Pillait, cannot be accepted and that Periya Jeeyangarswami v. 
Mahomed Esoof Sahib? and Ramanujachariar v. Sundara- 
chariar3 were wrongly decided. 

In the present case the appellant and his predecessors in 
title have admittedly been out of possession since 1909 and this 
disposes of the appeal, but before I conclude it igs necessary to 
deal with another argument advanced on behalf of the appellant. 
It is said that where the plaintiff is the purchaser at a Coutt 
auction held in execution of a mortgage decree his case does 
not fall within Art. 142: It is contended that that article only 
applies when the plaintiff is suing on his own title or on the 
title of the previous owner of. the property and does apply 
when he is ibe representative of both the mortgagor and the 
mortgagee. In Kunhtamma v. Kunhunnis and Maganlal v. 
Sankara Girdhar®, it was held that the purchaser at a Court 
auction in execution of a mortgage decree is the representative 
of the mortgagor and the mortgagee, having acquired both 
their interests inthe property sold. - ‘ But this -cannot mean that 
he is outside Art. 142. When the owner mortgages his pro- 
perty part of his: interest passes to the mortgagee, but when the 
property is sold at a Court auction the purchaser has vested in 
him the full title of the mortgagor as it existed before the 
mortgage and the law which applies to the mortgagor applies to 
him. S. 2 (8) of the Limitation Act defines the word ‘plain- 
tiff’ as including any person from or through whom a plain- 
tiff derives his right to sue. The appellant here derived his 
right to sue from the mortgagor. It is true -that part of his 
interest in the property came to him from the mortgagor 
through the mortgagee but that does not warrant the asser- 
tion that: different considerations apply when he is suing for 
the ejectment of a person in possession of the property which 
he has bought. In my judgment there ig no substance in 
the last contention advanced on behalf of the appellant. 

_,Por these reasons I would dismiss the appeal with costs. 

- Mockett, J—I agree. 

_ Arishnaswami Atyangar, J. =l also agree: 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, Justice WADSWORTH AND Mr. JUSTICE 


PATANTJALI SASTRI. . 
Motam Kotayya alias Prakasam.. Petitioner*. (Peirtioner) 
v. oe 


Singampalli Venkata Punnayya.. Respondeni (Respondent). 

Madras Agriculturists’ Relief Act (IV of 1938), Ss.7, 8 ånd 9—"Decres’’— 
Decree passed after the commencement of the Acit—If liable io be scaled 
dot. 

On a promissory note executed on 29th ‘October, 1929, a suit was brought 
on 3rd January, 1938, and the written statement filed on 30th January, 1938. 
Though Madras Act (IV of 1938) came into force when the suit wes pending, 
the defendant failed to put forward a claim to have the debt scaled down in 
accordance with the Act and a decree was passed on 18th April, 1938, for the 
full amount claimed by the plaintiff. The defendant then applied for scaling 
down the debt on 29th April, 1938. 

Held, reading the Act as a whole the word ‘‘decree” in Ss. 7, 8 aad 9 

must be taken to refer to decrees passed before the commencement of the 

Act and the decree passed after the commencement of the Act cannot be 
scaled down. 

Kanakerajw v. Achwiaramanaraju, (1940) 1 ML.J. 600: 1940 M. W. N. 


338, overruled. 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to'revise the order of the Court of the District Munsif 
of Tenali dated 9th July, 1938 and made in C. M. P. No. 785 of 
1938 in S. C. S. No. 4 of 1938. 

A, Lakshmayya for Petitioner. 

M. Subramanya Sarma fon Respondent. 

The Court delivered the following 

Jupcmants. Wadsworth, J.—I agree with the conclusion 
and reasoning of the judgment which my learned brother is 


‘about to deliver. I only wish to-add that after hearing a fuller 


argument and having the benefit of discussion with my learned 
brother, I am of opinion that my decision in Kanakarajw v. 
Achwtaramanarajul,; was erroneous. 

Patanjali Sastrs, J.--The question that falls to be decided 
in this Revision Petition is whether a debt for the repayment 
of which a decree has been passed after the commencement of 
the Madras Agriculturists’Kelief Act, 1938, is liable to be scaled 


-down ‘in accordance with S. 8 of the Act when the debt is one 


incurred. hefore the 1st_of October, 1932. The facts are simple 


7 





* C. R. P, No. 1317 of 1938, 2th Aprile 1940, 
- 1. (1940) 1 M.L.J. 600: 1940 M,W.N. 338. 
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and not in dispute. The respondent sued the petitioner in 
S. C. S. No. 4 of 1938 on the file of the Court: below tor 
recovery of the principal and interest due on a promissory note 
executed on 29th October, 1929. The suit was brought on 3rd 
January, 1938, and the petitioner filed his written statement on 
30th January, 1938. Though the Act came into force when 
the suit was pending, the petitioner failed to put forward a 
claim to have the debt scaled down in accordance with the Act, 
and a decree was passed on 18th April, 1938, for the full 
amount claimed by the respondent. Soon after the passing of 
the decree, however, the petitioner applied to the Court on 
29th April, 1938, to scale down the debt and the application was 
dismissed on the ground that there is no provision in the Act 
for scaling down a debt in respect of which a decree has been 
passed after the Act. came into force. The petitioner has 
preferred this Revision Petition and contests the correctness of 
that view. 


It is argued that the non obstante clause in S. 7 and the 
words “whether the debt or other obligation has ripened into a 
decree or not” in S. 8 indicate that “all debts incurred before 
the commencement of the Act should be scaled down irrespective 
of any decrees passed in respect of them, whether such decrees 
were passed before or after the commencement of the Act. 
These provisions are not free from ambiguity and may, at frst 
blush, appear to lend some countenance to the contention of the 
petitioner. But on a closer examination of these sections in 
the light of other provisions of the Act and the scheme revealed 
thereby, it is fairly clear that the reference to decrees is 
intended only to extend the benefit of scaling down to debts 
which had ripened into decrees before the Act came into force. 
The provisions appear to envisage the state of things on the 
Ist October, 1937, and the reference to contracts obviously 
relates to contracts made ‘prior to that date. It is therefore 
reasonable to assume that the word ‘decree’ which occurs in 
the same- context is also used subject to the same qualification. 
It is significant that the machinery provided in Ss. 19+*and 20 
for ‘amendment’ of-decrees by scaling them down in accordance 
with the Act, and for stay of execution pending proceedings 
for such amendment, are made applicable only to decrees passed 
before the commencement of the Act and there are no similar 
provisions in respect of decrees passed after the Act came into 
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Kotayya force. Similarly, $. 18 ‘provides -for ‘amendment’ of decrees 
Venkata Passed before the Act.in suits instituted after 1st October, 1937, 
Punnayya. by a proportionate reduction of costs als@. These provi- 
Patanjali sions which, in the case of decrees passed before the Act, 
Sastri, J. expressly. supersede the finality which attaches to-decrees under 
the. general law seem to indicate that, in the contemplation.of 
the Legislature, the relief which the Act provides for agricul- 
turists should be claimed: and obtained before, decree, where 
such decree happens to. be passed after -the commencement of 
the Act, and that the principle of finality should operate un- 
impaired -in such cases. Indeed, if the Legislature intended to 
exclude the operation of this principle ʻin the case of all-decrees 
against agriculturists' whether passed before or after the 
commencement of the Act, the provisions of S. 19 and the latter 
part of S. 18, sub-S. (1) relating to ‘amendment’ of decrees 
passed. before the commencement of the Act would be ee 
and otiose. 


Nor is there any. apparent reason , tọ suppose that the 
Legislature intended to introduce into the Act such a startling 
departure from the basic principle of all judicial proceedings, 
namely, that all available pleas- in answer to a claim should be 
made the subject of enquiry before the Court passes the decree, 
It is one thing to provide relief to agriculturists , by way of 
scaling down their.debts even when -such debts had- already 
ripened into decrees before such relief. was thought of, but it is 
a different thing to declare that eyen if they failed to claim, 
when they cquld have claimed, such relief before a decree 
was passed, they should nevertheless be entitled to claim it at 
any time afterwards. It may be laudable to, rehabilitate agricul- 
turists by a compulsory scaling down of their debts but it could. 
be no part of this object to condone, and thereby encourage, 
their laches in the conduct of legal proceedings. On the other 
hand, having regard to the ex-proprietary nature of the provi- 
sious, Courts should watch with a jealous eye attempts to have 
the scope of the Act extended, under colour of interpretation, 
beyond, what its terms expressly warrant. I am therefore of 
opinion, reading the Act as a whole, that the word ‘decree’ in 
Ss. 7, 8 and 9 must be taken to refer to decrees aaa before 
the commencement of the Act... 


The petitioner’s learned cou Saed ilins ypon the 
decision of. my ‘learned brother Wadsworth; J., in Kanakaraju 
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v. Achutcramanarajul, as supporting his contention. The 
judgment is, very brief and the question does not appear to 
have been fully, argued and considered and my learned brother 
is now inclined, in the light of the fuller argument before us, 
to agree with the view expressed above. ‘In Somasundaram 
Chettiar v. Peria Karuppan Chettiar2, the suit was dismissed by 
the trial Court as barred by limitation but was decreed by this 
Court on appeal An application for scaling down the. debt 
was made to this Court before the decree was drafted and 
issued, along with another application to stop the drafting of 
the decree pending the disposal of the former application. This 
Court held that in those circumstances the judgment-debtor was 
entitled to have the.debt scaled down. The broader question 
arising for decision in the present case was raised but the 
learned Judges observed that it was not necessary to deal with 
it on the facts before them. This decision therefore does not 
assist the petitioner. A ‘decision of the Allahabad High Court 
in Abdul Noor v. Brijmohan Saran’ was also brought to our 
notice ‘but it relates to the construction of differently worded 
provisions in the United Provinces _Agriculturists’ Relief Act 


‘and has no bearing on the interpretation of the provisions of 


Madras,Act IV of 1938, . 
This Revision Petition fails and is dismissed with costs. . 
K. S. - Nhe ' ` Petition dismissed. 
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(On appeal from the High Court of Judicature at Allahabad: ] 
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Raja Bhagwan Baksh, Singh po Appellani* 
v. | 
The Secretary of State, n sas Respondent. 


, Untitled Provinces: Coes: of ipari Act (IV of 1912), Ss. 8, 10 and I{f— 
Declaration by Local Government that proprietor of estate was incapable of 
managing Ais own property—Declaration not chaliengeable in Crest Courts 
—"Gross annual profits"—Meaning of for purposes of S. 8—Land revenue 
‘to be deducted in computing’ Gross profits. tre 4 
bas 1 E940), 1 MeL 600: 1940 -M.W N. 338. — 
- 2: (MO) M.W.N. 4123) | nn ai LLR. (1938) All. 305, 
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- A proprietor of an estate was declared by the Governor in Council 
acting under powers conferred by the United Provinces Court of Wards Act 
(IV of 1912) to be incapable of managing his Property. Ina suit fora decla- 
ration that such declaration was wlira vires and illegal, ý 


Held, subject to thè necessary limitation that good faith is essential tò 
the validity of any declaration, the effect of S 111s that no resort is left to 
the Court toany person desiring to challenge a declaration made under 
S, 8. 

Fleld, further, that in arriving at the “gross annual profit” of a property 
for the purposes of S.8 the amount of lend revenue payable must be 
deducted, but no allowance must be made for any expenses of managing the 
estate. 


Appeal fot a décision of the High Court, Allahabad, 
dated 31st March, 1937 (Harries and Rachhpal Singh, JJ.), 
affirming a decree of the Subordinate Judge of Allahabad dated 
14th May, 1934. 


The facts are fully set out in the judgment. 


J. D. Casswell, K.C., R. K. Handoo and J. L. Roy for Appel- 
lant.—We submit in the first place that this action is not barred by 
S. ll of the Act. The words “gross annual profits? mean what they 
say and their natural and ordinary meaning is the gross annual 
rents accruing toan owner of property without any deductions 
whatsoever, whether in respect of land revenue or of ex penses of 
managing the estate. If the land revenue chargeable on the estate 
is not deducted, the interest due on all the appellant’s debts is less 
than one-third of his gross income. By erroneously, as we submit, 
deducting the land revenue, the authorities have made the neces- 
sary calculation under proviso (a) of S. 8 on a false basis. If they 
had not deducted land revenue they would have been faced with a 
figure which by the clear terms of the proviso left them without 
power to make the declaration now challenged. 


The word “gross” has but one meaning in the business world 
and it is difficult to reconcile its use in the section with the conten- 
tion of the respondent that a large item of annual expenditure is to 
be deducted in determining the “gross annual profits” of an estate. 


In S. 141 of the United Provinces Land Revenue Act (III of 
1901):land revenue is made payable out of the “rents, profits or 
produce” of property. Profits, therefore, are there regarded as 
ejusdem generis with rents ot produce., The word ‘profits’ in the 
Act of 1912 ought therefore to, be interpreted accordingly as 
similar to rent or produce; if the land-revenue is stated in the one 
Act te be payable out of ‘the profits it would seem to follow that 
that same word “profits” in the Act of 1912 must mean an income 


‘from property out of which land revenue has not yet beer paid. 


16 mot barred, it 18 submitted tbat no declaration by the Local 
Government founded on a mistake of law (as to the meaning of 
‘gross profits’) can be made in accordance with the conditions 
precedent for such a declaration laid down in S.8 (1), and if the 
Loca] Government are mistaken in their interpretation of ‘gross 
profits’ they have failed to establish the prerequisite set up by 
proviso (a) to S.8 (1). The foundation for the jurisdiction to 
make a valid declaration is therefore lacking. 


J.M. Tucker, K.C. and W. Wallach for Respondent.—It is 
submitted that the whole scheme of the Court of Wards Act shows 
that by “gross annual profits” is meant the income of the property 
after deduction of land revenue. The realities of the matter 
demand such an interpretation. The Act is concerned with the 
resources which an estate proprietor has with which to meet his 
obligations. It would not be likely to take those resources at a 
figure which must be necessarily diminished by the land revenue. 
Land revenue comes first and it is only when that has been paid 
that the remaining resources of the estate can be said to be availa- 
ble for interests on debts. 

Even, however, if the Local Government were wrong inlaw in 
their interpretation of the Act, that would not mean that the essen- 
tial prerequisite to the exercise of their jurisdiction to makea 
declaration was lacking. The prerequisite is, that the Local Govern- 
ment shall be satisfied that the conditions laid down by clauges (a) 
and (b) of the proviso to S. 8 (1) are fulfilled, not that they shall 
be fulfilled in fact. That prerequisite must necessarily have 
existed for the declaration complained of to have been made. 
Therefore the action is barred. 

/ i Cur. adv, vilt. 
4th March, 1940. Their Lordships judgment was 
delivered by 

Lorp PorreR.——The appellant is the proprietor of the 
Amethi estate in the Sultanpur Districtof Oudh in the United 
Provinces of India. On the 7th March, 1930, he was declared 
by the Governor in Council of the United Provinces who claim- 
ed to be acting under the powers conferred upon him by the 
United Provinces Act, No. IV of 1912 (commonly called the 
United Provinces Court of Wards Act, 1912) .to be incapable 
of managing his own property. 

The appellant maintains that the declaration was ultra 
vires and on thee 19th March, 1932, instituted a suit in the 
Court of the Subordinate Judge at Allahabad claiming a decla- 
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ration that the declaration above mentioned was wholly illegal 
and of no effect against the plaintiff. His suit was dismissed 
on the 14th May, 1934, and this dismissal was confirmed by 
the High Court of Judicature at Allahabad on the 31st March, 
1937. From this decision the appellant has appealed to His: 
Majesty in Council. 

The Governor's action was taken under Ss. 8 and 9 
of the Court of Wards Act which are as follows :— 


“ g—(1) Proprietors: shall be deemed to be disqualified to manage 

their own property when they are— 

(a) minors; — 

(b) females declared by the Local Government to be incapable of 
managing their own property ; 

(c) persons adjudged by a competent civil court to be of unsound 
mind and incapable of managing their own property; 

(d) persons declared by'the Local Government to be incapable of 
managing or unfitted to manage their own property — 

(i) owing to any physical or mental defect or infirmity unfitting them 
for the management of their own property; J 

(ii) owing to their having been convicted of a non-bailable offen 
and being unfitted by vicious habits or bad character for the management 
of their own property ; l 

(iii) owing to their having entered upon a course of extravagance ; 
i (iv) owing to their failure without sufficient reason to discharge ‘the 
debts and abilities due by them: f 

“ Provided that no suçh declaration shall be made under sub-clause 

(iii) or (iv) unless the Local Government is satishied— a 

(a) that the aggregate annual interest piyable at the contractual rate 
on the debts-and liability'due by the proprietor exceeds one-third of the 
gross annual profits of the property; and 
. (b) that, such extravagance or such failure to discharge the said debts 
and liabilities is likely to lead to the dissipation of the property. _ 

“ (2) No declaration under clause (d) of sub-section (1) shall be made 
until the proprietor has been furnished with a detailed statement of the 
grounds on which itis proposed to disqualify him and has bad, an oppor- 
tunity of showing cause why such declaration should not be made. 

“ 0 —(1) The Local Government may direct the Collector or such other 
person as it may appoint, to make an inquiry into the circumstances of any 
proprietor and the extent of his indebtedness. .. .” a 

So far as they are relevant to this appeal.the facts are as 


follows :— : i 

On the 13th July, 1929, an ehquiry under section 9 (1) of 
the Act of 1912 was instituted by. the Local Government into 
the debts and liabilities of the appellant. After the enquiry 
‘the appellant received’ a letter :from the Gommissigner of 
Fyzabad,: tated the’ 17th > September, , 1929, . enclosing, a 
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statement of the ‘loans contracted by the appellant; and avstate- 
ment of the gross annual income,.gross annual profits, and ‘land 
revenue derived from his property. By the,,letter and -state- 
ments the appellant was informed that his, debts, totalled: Rs. 
14,45,1600-7-9 on which the annual interest. at the contractual 
rates amounted to Rs. 1,22,110-9-0; that the gross annual income 
from his estates amounted to Rs. 5,71,626,10-9; that the amount 
payable in respect of land revenue, etc, was Rs. 2,65,117-14-45 
that the gross annual profits from his estates, (arrived at by 
deducting the amount payable as land revenue, etc., from -the 
gross annual income). amounted to Rs. 3,06,508-12-5; and that 
therefore the annual interest payable at the. contractual rates 
exceeded one-third of the gross annual profits.. Further the 
letter charged the appellant with failure, without sufficient 
cause, to discharge his debts and lfabilities and , said . that, such 
failure was likely to lead to the dissipation,of: the property. 
Finally the appellant was informed that,- under, S..8 (1)(@) 
(iii), (iv), provisoes (a), (b) of. the 1912 Act, -he wap 
liable to be declared by the Local Govérnment to be incapable 
of managing his property, but that, under.S..8-(2) of that 
Act, he could show cause against’ such .a, declaration ; being 
‘made. i v i ae y RET ae 
As a'result of this communication the appellant attempted 
to show cause why no declaration should- be made but was 
sinsuccessful and, as stated above, the declaration, was made! : 
From the statement sent to him it‘is @ppatent that in! cal- 
culating whether the annual interest’ at'the ` contractual rates 
‘exceeded one-third of the annual profits of ‘his’ property, the 
Local Government in order to ascertain the gross annual profits 


J ` 
eta d l, d ee 


of the estate deducted the land revenue from thè grosd ‘annual 


income. If this deduction was rightly made tt was evident that 
the annual interest on the appellant’s -debts ‘exceeded: one-third 
‘of the gross annual- profits—if on: the other’ hand the land 
revenue shoufd' not have been deducted, the annual interest on 
the debts is less than one-third of the gross‘annual'profits: “~ 

Though some question of the right of’ the Local Govérameit 
to deduct cértain cesses and ‘annual charitable’ Contributions was 
also raised, it is conceded that they’ wete “hot of stifficient 
amount to have any bearihg on the question at issue, ‘and in 
argument consideration'of therh wis put asie? The sole ‘qiibs- 
tion constdered was whether land; rneyenue was or was not 

27 
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rightly deducted’ before: ascertaining what sum was to be 
regarded as the gross.annual profits. 

Altogether ‘Apart however from the quegtion shelter the 
construction whith he‘put upon those words was accurate or 
inaccurate the-respondent | maintained that the appellant was 

prohibited from ‘challenging the action taken by reason of the 
provisions of S. ti oF the Court of Wards Act. That section 
is as follows :— a 


“No declaration made ‘by the “Total ‘Government under S.8 or by 
‘the Court of Wards under S. 10 shall be questioned in any Civil Court.” 


' , Artaumber-of other questions had been raised and argued 
before the Courts in India. but before their Lordships 
the ‘respondents rested.their case — upon the two points 
eon ar = 

= (1) It may be, as: ‘stated by jena, M.R. and eied by 
Lord Bramwell in Last v. London Assurance Corporationi, that 
of itself the phrase “gross annual profits” Has no definite mean- 
ing. It.must take its colour from its surroundings.’ In the 
present case therefore itis necessary to consider those surround- 
ings by an examination of the scheme of the Court of Wards 
Act, the way in which-lind tax is regarded: in India and any 
provisions of the Land Revenue Act which bear upon the 
matter, in additjon to the exact wording of S. 8 itself. 

The object of disqualification under S. & is no doubt three- 
fold—it will protect persons incapable of managing their own 
affairs—it, will prevent the splitting up or as the Act itself says 
“the dissipation, of; the property” and in either event it will 
enable | land revenue to be more rs and more certainly 
collected. 

_ That the collection ol land revenue is an important con- 
sideration is apparent both from the objects aimed at and from 
the fact, that by S. 4 of the Act'the Board of Revenue is made 
the Court of Wards for the United Provinces. Indeed in earlier 
schemes in respect of the disqualification of proprietors, the 
necessary provisions were contained in the Land Revenue Acts 
themselves, . apd even in the.present Act the definjtion of pro- 
prietor is only reached ‘by reference. to “Mahal” and its meaning 
in the Land Reyenue Act from time to time in force. 

Moreover though minors, certain femajes and Iynatics—to 
take three of the classes mentjqned in S. 8 of the Act—may 


oo 
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require protection whether their property .be in land or person- 
alty, it is to be observed that under that section only proprietors, 
that is, those beneficially interested in a mahal, are dealt with, 
and mahal primarily means a loca] area held under a separate 
engagement for the payment of land revenue. 

_ No doubt when once a proprietor is made a ward, all his 
property is, under S. 16 (1) of the Act, put under the superin- 
tendence of the Court of Wards, but the original assumption 
of. wardship is only possible in the case of proprietors or land- 
owners paying Land Revenue. 


In considering the way in which land revenue is eal 
in India no comparison with tenures iù England is of much 
(if any) assistance.. Its universality, its quantum, and 
the tendency of the Indian outlook to regard the Govern- 
ment asa sharer in all the produce of the land are matters 
of importance. 

By S. 58 of the Land Revenue (United Provinces) Act 
of 1901 it is provided 

“ 58.—(1) All land, to whatever purpose applied and wherever inii 
is liable to the payment, of revenue to the Government, except such land as 


has been wholly exempted by special grant of, or contract with, the 
Government or by the provisions of any law for the time being in force. 


(2) Revenue may be assessed on land, notwithstanding that that 
revenue, by reason of its:‘having been assigned, released, compounded for or 
redeemed, is not payable to the Government. 


“(3) No length of occupancy of any land, nor any grant of land made by 
-the proprietor, shall release such land from the liability to pay revenue.” 


But not only is the incidence of the revenue universal, it is 
-also generally fixed at a sum varying from 40 to 45 per cent. 
of the total income. If in addition to this percentage the 
proprietor has encumbered his estate to the extent of one-third 
of the income, between 70 and 80 per cent. of the total receipts 
would be removed from his control and from 20 to 30 per cent. 
only remain—a small margin from which to ensure the payment 
of revenue and the protection of the mahal against foreclosure 
or sale under any mortgages created by the proprietor. 

In their: Lordships’ view these considerations inevitably 
lead to the conclusion that Land Revenue must be deducted in 
-calculating the gross‘annual profit of a property. 


Even apart however from these considerations the word- 
ing of S. 8 of the Court of Wards Act itself would lead their 
a uD: to the same conclusion. 


. ment expenses have been paid. 


dictton of the Civil Court and are as follows :— 
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‘Under proviso (a) to sub-section (iv) of S. 8 the contrast 
'is between the aggregate annual interest payable by the: pro- 
prietor and the gross annual profits—a phsaseology’ which 
would naturally point to a contrast between what the proprietor 
received and the interest which he owed, and would so point 
none the less though it is the profits of the property and not of 
the proprietor which have to be considered. ‘Indeed ‘td substi- 
tute. the former consideration would bring’ ifto’ account a 
“matter'which is obviously extraneous to the considerations with 
which the Legislature was concerned, namely, the profit derived 
by the proprietor from his personal estate. Moreover the words 
are “annual profits’—not “annual rent” or “income,” and 
seem to refer to some profits half way between the total income 
of the estate and the net profits remaining after the manage- 


Li 


If the total produce or income of the estate had been 
‘intended it would have been easy enough to say so—indeed in 
S. 141 of the Land Revenue Act of 1901 land revenue is said 
to be a first charge on. the rents, profits or’ produce of every 
mahal, as opposed to the phrase “gross annual profits” in S. 8 
of the Court of Wards Act. l 
| © Moreover if land revenue.is not to be deducted before’ the 
gross annual profits are arrived at in calculating the ratio of 
charges to profit land revenue would appear on neither side of 
the account, neither as a charge nor as a deduction from profits. 

Therefore even accepting the view presented by the appel- 
lant that “gross profits” has of itself no definite meaning, their 
Lordships, bearing in mind the circumstances above mentioned, 
are of opinion that in the Court of Wards Act’ land. révenue 
must be deducted but mo allowance for any expenses of estate 
management must be made in arriving at the gross annual profit 
of the property. F ie 

This conclusion alone would involve the dismissal of the 
appeal, but the preliminary question wHether any action in the 
Courts was possible having regard to the provisions. of S. 11 of 
the A'ct was fully argued and is a matter of importance on 
which their Lordships think their decision should also be given. 

Ss. 10, 11, 12 and 13 deal with the limitations of the juris- 

“10. A proprietor may apply to ,the Collector. to.;have hä’ property 
placed under the superintendence of the Court of Wards and the Court of 
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Wards may, on: being satisfied that it is expedient to undertake the manage- 
ment of such property, make a declaration tọ this effect. i 
“11, No declagation made by the Local Government under S. 8 or by 
the Court òf Wards under S. 10 shall be questioned in any Civil Coart. 
“12.—(1) The Court of Wards shall agsume the superintendence of the 
property of any proprietor disqualified under clause (b) or (d) of sub-S. (1) 


of S.8 or'in regard to whose property a declaration has been made under 
S.10. . > . 


(2) The Court of Wards may in its discretion assume or refrain 
from assuming the superintendence of— 
(a) the property or person and property of any proprietor disqualified 
tnder clause (a) or (c) of sub-S.10fS.8; ~ 


- 


(b) the person of any proprietor disqualified under clause (b) or (d) 
of sub-S.1 of S. 8. ee 


(3) The Court of Wards may assume the superintendence of the 
person of any minor who has an immediate or reyersionary interest in the 
property— ° i 

(a) of any proprietor disqualified under S.8; or 

(b) of any proprietor in regard to whose property a declaration has 
been made under S. 10. - 


“13. If tbe right of the Court of Wards to assume or retain the super- 
intendence of the person or property of any disqualified proprietor is dis- 
puted by such propnetor or, if he be a minor or of unsound mind, by som® 
person on his behalf, ihe case sball be reported to the Local Government, 
whose orders thereon shall,be final and shall not be questioned in any Civil 
Court.” 


It will be observed that S. 11 is only concerned with action 
taken under sub-S. (1) (b) or (d) of S. 8, and under S, 10, 
that is, those cases in which a declaration is made, leaving the 
other cases in which superintendence of the property is assumed 
(or possibly.all cases after it has been assumed or in which it 
is retained) to-be dealt with by S. 13.. 


In terms S. 11 appears to prohibit the bringing of an action 
disputing the validity ofa declaration made by the Local Govern- 
ment under those sub-clauses of S. 8. Some limitation must no 
doubt, be put upon the generality of the provision in as much as 
good faith at any rate is required. The appellant, however, 
goes further and says that the Court of Wards is without juris- 
diction-and can, be declared to be without „jurisdiction by the 
Civil Court, in all cases in which the preliminary requirements of 
S. 8 have not heen fulfilled. So far.as subSs. (1) (b) and 
(d) are concerned the primary requirement contained in those 
sub-clauses, themselves is merely that the Governor in Council 


` 


should declare the proprietors incapable or unfitted to manage 


their own property. 
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Under (5) it seems impossible to put any limitation on 
that jurisdiction. Under (d) (i) (ii) (ii) and (iv) the matter 
again seems to be one for the discretionary judgment of the 
Local Government. It is conceivable that under (d) (#) the 
jurisdiction only exists provided the proprietor has been in fact 
convicted of a non-bailable offence and that if this fact were 
non-existent the Local Government would be acting lira vires 
in making a declaration, but it is difficult to imagine that in 
sub-Ss. (4) (si) and (iv) and indeed in that part of sub-S. (i) 
which concerns unfitness by reason of vicious habits or bad 
character, the Local Government. should have an absolute dis- 
cretion whereas in the final part of sub-S. (4t) its jurisdiction 
should be limited. > ae 

In argument before their Lordships However ‘the allegation’ 
that the action of the Local Government was ultra vires was 
founded not upon the wording of the sub-clauses but upon the 
proviso to sub-clauses (ṣii) and (iv) and it was said that if the 
Governor in Council showed by his decision that he interpreted 
the phrase “gross annual profits” wrongly in law then he could 
be declared to have assumed an unjustified jurisdiction. 

But in such an argument the same difficulty arises as is to 
be found on a consideration of the sub-clauses themselves, No 
logical distinction between fact and law was propounded to 
their Lordships and indeed it is difficult to see why a wrong 
calculation under proviso (a) should be unchallengeable, where- 
as a wrong view as to the meaning of “gross annual profits” 
should be open to question. Nor indeed is it easy to draw a 
distinction between fact or law on the one part and opinion on 
the other since proviso (b) by which the Local Government are 
equally governed is a matter of opinion alone. 

Apart from a close analysis of S. 8 itself there are other 


reasons for thinking the decision of the Local Government to be 
unfettered. Under S. 8 (2) careful provision is made for a 


hearing of the proprietor’s case before a decision is made, and 


in the case of sub-clauses (a) and (c) S. 13 expressly 
provides for the method which shall be followed if the right’ of 
the Court of Wards is challenged and the decision so attained 


is declared to be final. 


Moreover the proviso itself expressly requires the satisfac- 
tion of the Local Government, not that of a Court and, it is, in 
their Lordships’ view, unlikely that a decision solemnly come to 
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by the Governor in Council after full. enquiry and when. declar- 
ed by the Act to be final, should thereafter. me ast to review 
by the local Cougts of the Province: 

In coming to this conclusion their TEN are in no aay 
overlooking the importance of jealously scrutinizing the juris- 
diction conferred on executive bodies or of giving no wider 
interpretation than is necessary to any limitation of the powers 
of the Court. But however carefully the liberty of the subject 
has to be guarded not only is there sound sense in making the 
decision of the Local Government final but it Has also to be re- 
membered thata right construction of thé’ Act can only be 
attained if its whole scope and object together with an analysis 
of its wording and the circumstances j in which it is enacted are 
taken into consideration. 

From an examination of the Act atdne their Lordships 
would have reached the conclusion that owitig to the provisions 
of Ss. 11 and 13 of the Act no resért to fhe Chlirts was left in 
this case under S. 8, and the other circumstances fo which their 


Lordships have referred so far from weakening have strength- 


ened that conclusion. 

Having reached a decision -opposed to both the contentions 
put forward on behalf of the appellant’ they will humbly advise 
His Majesty that-the appeal should be dismissed with costs. 


Solicitors for Appellant: Doyglas.Grant.and Dold. 

Solicitors for Respondent: Solicitor, India Office. 

ROG ww x : Appeal dismissed. 
K. S. G 
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Criminal trialk—Case triable by Second Class Pe OL oe eee case 
do Preliminary Register case—Procedure. 

Where the offences disclosed are triable bya Seni Class Magisthate 
and it is not stated that he cannot deal with them, the fact that. the case is 
counter toa Preliminary Register case which has to be committed to’ the 
Sessions is got a sufficient. reason for - treating it also asa Preliminary 
Register case. 

Inre Mounaguruswami Naicker, (19a2y 64 MLJ. 150: ILR 56° Mad: 
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‘Petition under 'Ss.-435 and 439 of the Code of Criminal 
Poer 1898, praying the High Court to revise the order of 
the Court of the Second Class ‘Magistrate of Polur dated 2nd 
SL 1939 antl made in P.R. No. 5-of 1938. 

A. S. Sivakominathan tor Petitioners. 


KV enlibtaraghaviachari a, The Meig Prosecutor’ for 
the Crown `> MH | 


The Court made the following 


Ih, 


~. Onpen..—The offences disclosed are triable by a Second 
Class M agistrate nd it, is not stated that he cannot adequately 
deal with them. Phat the case is counter to Preliminary 
Register Case No. 40 of 1938 which has to be committed to the 
Sessions is not a sufficient reason for treating it also as a 
Preliminary. Register case. Vide In re Mounaguruswams 
Naickerl, and the order of the Sub- Magistrate converting the 
case, into a Preliminary, Register case cannot be, sustained. It 
18 therefore, set „aside z fn. the case will De. ‘dealt with asa 
ender "A yv Trey aoc ee 


t 


” Petition allowed, 
ee pe EEO dt ty, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT :—MR.- Justice WapsworTH. - -° 07 
K. Munigathi Chetti (Hen): and 


others . o7 >” "an a.l Appellants* [Ist Counter- 
e ieo e Petitioner (died) and his 
LRS] EE 
v. arene, 
Chenchu Naidu |and another .. | Respondents (Petitioner and 


[ere 4th C ounter-Petttioner). 
Provence Sonteties Act “UI of 1912), S, 5t—Reles under, r. 15— 
Award under—Beecstion ač decree of Couri—Assignee whether can apply: 
sAmaward under .'15'of the Rules under S, 51`of:the Co-operative 
eerie Act may, after it has been filedin the Civil Court for enforcement 
under rc 15 (7) i(c) be-execnted as if it were a decree of Court on the appli 
cation of. an.assignec. from the person in ) whose favour the award was 
ROE: taste SS ay "aal 
Appeal against: the order of the District Court of Chingié 
se dated 31st, March, 1936 and made in A. S. No. 205 of 1935 
preferred against e order of the Court of the District Munsif 


ws - a wie aon oe — 






EO ato. 1101932) 64 M.L.J. 150: LLR, 56 Mad, {59 F.B.).: 
* ALA. Ao. No. 108 of 1936. 72 31st A 
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of Tiruvallur dated 6th August, 1935 and made in E.A. 
No. 269 of 1935 in E. P. No. 371 of 1935 in Pondavakkam 
Co-operative Soviety Claim No. 2748 of 1930-31. 


K. Rajah Asyar for Appellants. - os 


T.M. Krishnaswami Atyor and M. ‘Naiesan for Reson: 
dents. 

The Court delivered the following 
_ JupcmEnt.—The only question in this appeal is whether an 
award under r. 15 of the rules under S. 51 of the Co-opera- 
tive Societies Act may, after it has been filed in the Civil Court 
for enforcement under r. 15 (7) (c) be executed on the appli- 
cation of an assignee from the person in whose favour the award 
was made. No‘authoritieshave been cited. The rule itself says 
that the “Courtshall enforce the award as if it was a decree of 
the Court”. If it were a decree, an assignee could under O. 21, 
r. 16 0f the Code of Civil Procedure apply for execution. I 
see no reason why this provision should. not apply toa co-opera- 
tive award which is enforceable as if it were a decree. The 
appeal is dismissed with costs. : ' 

B. V. V. Appeal dismissed. 





[FULL BENCH. ]. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| (Ordinary Original Civil Jurisdiction. ) 


= PRESENT;:—SmR ALFRED Henry LIoNEL LEACH, Chief 
Justice, Mr. Justick King AND ‘Mr. Justice KrisHNASWAMI 
AIYANGAR, . Ea 


The Cameo öf Income-tax, ` To 2 
Madras .. Petitioner" 


V..Nadimuthu Pillai _  _.:.. Respondent (dAssessee). 


Indian Income-tax Act (XI of 1922), S. 4 (2)—Income from foreign 
couniry—Assessee receiving remittance tn British India—-Whether amount 
assessable as income—Amount representing loan or overdraft in the ie 
couniry—Inference to be made in the circumstances. — 

Where an amount mentioned, represented a s ef money remitted to 
the assessee in British India from Saigon i in French -China on a date 
which fell within the year of account, and the income-tax authorities included 
the’ remittance im the assessable income of the'assessee on' ‘the ground: that it 
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represented foreign profits received in British India within the meaning of: 
S. 4 (2) of the Indian Income-tax Act, 1922, but the questions for decision 
were, whether the objection of the assessee that the remittance was not of 
income liable to be taxed under the section but came out o capital, being the 
proceeds of a loan borrowed in Saigon was correct, and therefore whether 
the amount was to be excluded in the calculation of the assessable income 
of the assessee, - 7 i 
Held, that a person who has income accruing to him in a foreign 
country is at perfect liberty to keep it.there, or to spend or utilise itin that 
or any other country in any way he thinks fit. His liability to tax arises 
not because he makes the profits, but because he brings or receives them 
here. It is not ‘necessary that he should receive those profits in the exact’ 
form in, which they were made, but he must receive them here substantially 
as profits. If the remittance is traceable, and is traced to the assessee’s 
foreign profita there would be ground for holding that the provisions of the 
Act are attracted,though even here it is necessary to exercise caution so as tó 
avoid the error pointed out by the Privy Council in Income-tax C OMMISSIONET, 
Bombay v. Ahmedabad Advance Mills, Ltd., (1940) 1 M.L.J. 137: L.R. 67 I A, 
115 (P.C.). On the other hand, it is equally clear that the mere existence of 


an overdraft cannot save foreign income from liability to taxation, as money 
paid out of the overdraft and remitted to thig country is not necessarily the 
money of the lender, and may be that of the recipient. The question in each 
case is, what is the correct inference to be drawn and the Court is entitled to 
get behind appearances in order to get at the truth. f i 


(1935) 19 Tax Cases 683, followed. 
Case-Jaw reviewed. 


Case stated by the Commissioner of Income-tax, Madras, 
under S. 66 (2) of the Indian Income-tax Act is as follows :— 

2. The petitioner derives income from property, cloth trade, 
money-lending and other sources within the jurisdiction of the 
Income-tax Officer, Tanjore Circle. He also owns certain house 
property in Saigon outside British India. ` 

3. For the year 1936-37 he was assessed on a total income of 
Rs. 19,947 which included a sum of Ra. 10,000 received during the 
previous year (1935-36) from Saigon. The Income-tax Officer 
held this to be a remittance of income from ‘Saigon in the follow- 
ing circumstances. 

4. As stated already the petitioner owns a number of houses 
in Saigon from which he derives rental income. He also-incurs. a 
large expenditure there in respect of these houses by way of house 
and water taxes,: repairs, etc. Between the Ist April, 1935 and. 
30th November, 1935, his collections froth--reht amounted to 
$18,906 so that by the lst December, 1935,"hi& net income of the 
year 1935-36 from the, Saigon properties had amounted to $10,184. 
On the 7th December, 1935, he’ remitted $5,719 , (equivalent of 
Rs. 10,000). to British India and the Income-tax Officer assessed, 
this as a-remittance of-income. The petitioner contended before 
the Incomertax’' Officer that this was not taxable. His «reasons 


ee ee Á ee eee _— oe - - 
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were (1) that he had no income at Saigon available for remittance 
and (2) that the remittance was made out of amounts borrowed 
from the Banque, Franco-Chinoise at Saigon. The contention that 
there was no income available at Saigon was found by the Income- 
tax Officer to be untenable on the evidence of the accounts. The 
other contention tracing the origin of the remittance to a loan taken 
from the Bank was also examined with reference to the accounts. 
It was found that the petitioner had opened a current account with 
the said Bank on 22nd June, 1933 and that on 24th June, 1933, he 
secured an overdraft of asum of 15,000 from the Bank which 
he utilised for the following objects :— o 


$8,000 for remittance to headquarters for expenses in con- 
nection with a marriage. 


$3,000 for payment of fees to a notary for settling a partition 
dispute between the petitioner and his deceased brother’s legal 
Tepresentative. “ l 

$3,700 for repairs to.the houses and payment of taxes. From 
the 24th June, 1933,-all the rents collected were being paid into the 
Bank and whenever money was required for meeting expenses 
such as cost of repairs, taxes, cost of litigation, commission for 
collection of rent and re-payment of prior debts, sums were with- 
drawn from the Bank. The amounts withdrawn from the Bank 
and paid into it during the years 1933-34, 1934-35 and 1935-36 (up 
to 30th November, 1935) were as follows :— . 


Withdrawals. Payments. 
1933-34 637 
1934-35 ae Pr 067 5,255 - 
1935-36 (1—4——35 to 30—11—35) $15,165 $23,150 


On 30th November, 1935, the net debit balance against the 
petitioner in the Bank account was $12,165. On 7th December, 
1935, a sum of $5,719 (Rs. 10,000) was withdrawn from the Bank 
and remitted to British India. It is with reference to these facts 
that the petitioner contended that the amount remitted was a loan 
taken from the Bank. The Income-tax Officer overruled the con- 
tention and held that it was a remittance of income. The Assistant 
Commissioner upheld the Income-tax Officer’s finding. Extracts 
from the orders of the Jncome-tax Officer and the Assistant Com- 
missioner are appended, marked Exhibits A and B respectively. 
From a translation of the contract for opening of credit in current 
account (copy appended marked Exhibit C) now produced before 
the Income-tax authorities for the first’ time it is found that the 
petitioner was permitted to start a current account with the ‘Bank 
and to-oyerdraw in that account provided that at no time should 
the debit balance against the petitioner exceed $50,000. No copy 
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or translation of the mortgage guarantee, deed referred to in 
Article III of this contract has been produced.: ae 
5. The petitioner.now requires me to refer tg the High Court. 
the following alleged question of law:— _ ©. a ad 
“Whether on the facts set out above the sum of $5,719 or Rs. 10,000 
could be deemed to-bea.receipt of income assessable under S. 4-.(2) or. 
whether there is any evidence for the conclusion that the sum of Rs. 10,000 
sent on /th December, 1935, was not borrowed money but was remittance of 
profits.’ f i _ “Ts -e 
A copy of the application for reference filed by the petitioner 
is appended, marked Exhibit D. I Have reftamed the question as 
below, and refer it for the decision of’ their Lordships :— 
“Whether on the facts of this case the sum of- Rs. 10,000 was ‘properly 
assessed under S. 4 (2) as a receipt of foreign income.in British India”; , 
6. My opinion on the question is as follows:—- ss, . 
There is no doubt that the petitioner’s income in Saigon on 
the date of the remittance was in excess of the amount remitted to 
British India. This income was deposited in the Bank, and it was 
from that deposit that the sum of Rs.'10,000 was withdrawn: and 
remitted to’ British India.’ The argument on which the petitioner 
bases his claim is that the existence’ of an overdraft in his Bank 
into which his rental' receipts had beén deposited and from which 
the remittance has been made precludes the possiblity of any in- 
come being available for remittance. This argument is untenable 
as has been held in the case of Fellowes Gordon v.C ommissionéers 
of Inland Revenwel, the facts of which are almost parallel to those 
of the petitioner’s case. | 
The following observations of the Lord President at page 690 
are in point :— fe 2 oS ae Ho og 
“A man may have an income:in Ceylon and may ‘receive remittances of 
that income in this country, through an account in which he is debtor during 
the whole period ın which the remittances are made. There is no diference 
between income arising from Ceylon and income arising from this country 
in that respect. A man may have an income and still be ın debt, and the 
amount of his income may be remitted 'to him''throúgh the hands‘ of ‘his 
creditor.” S g 


T yy A { 


In the light of these remarks, it is perfectly legitimate to hold 
that the amount received from Saigon: was the petitioner’s income 
which was available for remittance. I submit ihat the question 
should.be answered in the affirmative. ~ ee oa get 
= | K. y. Sesha Aiyangar for Petitioner’, 7 | 7 7 

T. KR. Venkatarama Sastriar and M.: Subbaraya Aiyar for 
Respondent. / EES E ee - ; 


:1. (4935) :19 Tax, Cases 683. >- Coun 
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The Court delivered the following 
JUDGMENTS. The Chief Justice—The assessee derives 
income from immovable property, trade in cloth, money-lending 
and other sources existing within the jurisdiction of the Income- 
tax Officer, Tanjore Circle. He is also the owner of considerable 
house property in Saigon in Indo China. For some years he 
has kept an account with the Saigon branch of the Banque 
Franco-Chinoise and has the right to overdraw it to the limit 
of $50,000. On Ist April, 1935, his overdraft amounted to 
$20,149. It is unnecessary to embark on an inquiry into the 
purposes for which the $20,149’ was used, but it is common 
ground that it was used in part for paying for repairs to the 
assessee’s properties in Saigon and meeting taxes levied thereon. 
The. period of account was the year from the Ist April, 1935, 
to the 31st March, 1936, and the assessee’s net income from 


-his Saigon properties during that year was $18,414. As the 
result of payments into his account of the income from these 


properties he had reduced his overdraft to $12,165 by the 
30th November, 1935... On the 7th December, 1935, while the 
overdraft still stood at that figure, he withdrew from the 
‘account a further sum of $5,719 the equivalent of Rs. 10,000. 
The $5,719 represented a remittance which he made to British 


‘India, and the question which the Court is called upon to decide 


is whether this remittance represents a remittance of prolits 
derived from his Saigon properties. After making the remit- 
‘tarice the assessee continued to draw on the account for various 
purposes and to make payments.1 in from the rents.he received in 
‘Saigon. The payments in the account from the 7th December, 
1935, to the end of the financial year amounted to $11,570 
and the year closed with his overdraft standing at the figure of 
$9,441. It is conceded by the assessee that the $11, 570 has 
been rightly treatéd as being net incotne.’ The assessee says, 
however, that the payments into his banking account .both 
‘before and after ‘the 7th December, 1935, should be treated as 
“payments in réduction of the overdraft. He contends that 
“inasmuch, as throughout the year he was still overdrgwn, in 
spite ‘of bis payments into the account from the i income from 
his properties, the Income-tax authorities are bound’to treat the 
‘remittance of $5,719’ 6n_the_7th December, 1935, ‘as being a 
remittance of borrowed-rioney: In the course of his argument 
Mr. Venkatarama Sastriar admitted that if the overdraft had 
been completely discharged by payments in of further profits 
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aiter the new financial year commenced the position would have 
been different but the overdraft had not been paid off. On the 
other hand, the income-tax authorities say that,the true position 


cannot be gathered, by treating the payments into the account — 


and the withdrawals as being entirely Separate transactions. 
They maintain that the net result of the assessee’s payments in 
and his withdrawals from the account is that he has. reduced 
his overdraft by. $12,695 and..has remitted the balance of-his 
total profits ($18,414 less $12,695) to British India.. ° 


I am unable to accept as being correct the contention of 
the ‘assessee that payments into’ ‘the account’ from his profits 
must be treated as separate transactions and regarded-in toto 
as payments in reduction of the overdraft. I consider that the 
income-tax authorities are right in saying that the account 
must be examined as.a whole and that when this is done the 
emittance cannot be treated merely as a remittance of the 
proceeds of a loan. The principles which govern this case are 
iN my opinion to be found in the decisions in V. V, R. Firm v. 
Commissioner of Income-tax, Madras!, Commissioner of 
Income-tax, Madras v. S. K. M.S. P. Meyappa Chettiar? and 
Fellowes Gordon v. Commissioners of Inland' Revenues. 


InV.V.R. Firm v. Commissioner of Income- tax, Madras, 
a Bench of three Judges of this Court considered the case of a 
Nattukottai Chetty firm which was carrying on a bankin 
business in Rangoon and Saigon with headquarters at mcr 
in the Madras Presidency. The assessee firm received in 
Rangoon, which was then in British India, a sum of Rs. 1,00, 000 
‘from its agent in Saigon. The agent had been instructed by the 
Office at headquarters to borrow and remit that amount to the 
Rangoon branch. The remitted sum was made up of borrowings 
amounting to $59,000 and the realisation of outstanding 
loans. The question was whether the $59,000 represented a 
remittance of foreign profits. It was found that the Saigon 
branch had accumulated profits which were more than sufficient 
to cover the remittance and that it had repaid the whole 
‘of the borrowed amount within 28 days. It was held that the 


“$59,000 represented i in these circumstances a ‘remittance from 


profits and not from capital. In Commissioner of Income-tas, 
Se EL 


E tooa L (1982) 6 IB. 54, 
. , 2 (1940) 1 M:L.J. 543: 8 LT.R. 20 
| 3. (1935) 19 Tax Cases 683. 
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Madras v. S. K. M. S. P. Meyappa Cheitiari, this Court 
applied the same principle. 


The facts m the case of Fellowes Gordon v. Commissioners 
of Inland Revenue? are very similar to the facts in the present 
case. The assessee there had plantations in Ceylon and during 
each of the years ending the 5th April, 1928, and the 5th April, 
1931, was for more than six months resident within the United 
Kingdom. In the year ending the 5th April, 1928, he received 
from bis agents in Ceylon for the credit of his account with the 


-National Bank of India, Limited, in London, a total sum of 


£2,200, and in the year ending 5th April, 1931, a totalsum of 
£1,400. His income from his plantations in Ceylon during 
these two years was more than sufficient to meet the cost of the 
remittances. During the whole of the time when the remittances 
were taking place the assessee was indebted to his agents in 
Ceylon with whom he had an account. The account started 
with a debit balance of some Rs. 35,000 and ended with a debit 
balance of some Rs. 7,000. In the interval between the com- 
mencement and the end of the account there were very great 
Variations, some upwards and some downwards, -but at all 
material times the assessee had an overdraft with his agents. 
There were other transactions which affected the amount of the 
balance from time to time, but in so far as the balance was 
reduced, the reduction were due to no other cause than the pay- 
ment into the account of income, from the assessee’s possessions 
in Ceylon. The case was decided by the Court of session in 
Scotland and the Lord President (Lord Normand) stated that 
he was unable to understand on what, principle the assessee was 
to escape income-tax “upon the income arising from his Ceylon 
possessions on the full amount of the actual sums being remit- 
tances received by him in this country and ultimately traceable 
to his income.” The Lord President went on to observe: 


“Tt is suggested that the mere existence of an overdraft precludes his 
liability to tax on the ground that any money paid out of an overdraft and 
remitted to this country is the money of the lender and not of the recipient. 
Learned Counsel for the appellant did not hesitate to say that that would 
apply although there- was a very large income in Ceylon, and an overdraft 
was specially arranged for the purpose of bringing this alleged principle 
into play. Iam quite unable to accept that proposition., A man may have an 
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income in Ceylon and may receive remittances of that income im this country 
through an account in which he is debtor during the whole period in which 
the remittances are made. Thereisno difference between income arising 
from Ceylon and income arising from this country in that respect. A man 
may have an income and still be in debt, and the amount of his income may 
be remittéd to him through the hands of his creditor. I can see nothing in 
the case of Kneen v. Martin}, whichisin any way inconsistent with what I 


have just said., It is perfectly true that it may not be sufficient to say that 


you had an income in Ceylon and you have received remittances of less 
amount than that income in this country. But bere the reasonable inference 
is that what was received in this country was not derived from some realisa- 
tion of capital or from some capital account, but was in truth derived from 
the income arising from possessions in Ceylon, and I think that the Commis- 
sioners, on the facts of the case, were entitled to arrive at the conclusion at 
which they did arrive, and that the appeal shotld be dismissed.” 


As in that case the assessee in the present case had a debit 
balance with his bankers at the beginning of the period and a 
debit balance of lesser extent at the end of the period and it is 
not suggested, nor can it be, that the inference may here be 
drawn that the remittance was from the realization of capital. 
The assessee had made protits in Saigon far in excess of his 
remittance to British India. By merely increasing his overdraft 
to pay for the remittance does not mean that the remittance was 
in substance a remittance of borrowed money. Having made the 
remittance the assessee paid into the account out of his profits 
from his properties in Saigon far more than was necessary to 
meet the cost of the remittance. The Court must look at the 
substance of the transaction, and if it does that; I consider the 
proper conclusion to be drawn is that there was here a remit- 
tance of profits. If the assessee’s contention was to be accepted 
it would mean that by manipulating an overdraft account kept 
abroad and keeping it permanently in debt an assessee would be 
able to escape taxation of his remittances of profits. The test 
is from where did the money for the remittance come and in 
the words of Lord Normand it must be ultimately traceable to 
his income in Saigon. ‘I can see no difference in principle 
between the two cases. 

I would answer the question eena by saying that on the 
facts of.this case the remittance was ‘properly | assessed undér 
S. 4 (2) of the. Indian Income-tax Act, 1922, asa receipt of 
foreign income in British India, and I would award-the lacome- 
‘tax authorities the usual | costs’ granted by t this Court in such 
cases namely, Rs 2507-777 7 





T1935) 19Tax Cases 33. ` o 


ee e č e a a — — — -nm = 


- pace 


I1] THE MADRAS LAW JOURNAL RCPORTS.` 225 


King, J.—I agree. 

Krishnaswami Asyangar, J.—The question that has been 
referred for our“decision is: | 

“ Whether on the facts of this case the sum of Rs. 10,000 was properly 
assessed under S. 4 (2) as a receipt of foreign income in British India.” 

The amount mentioned represents a sum of money remitted 
to the assessee in British India from Saigon in French Cochin 
China on 7th December, 1935, a date which fell within the year 
of account 1935-36. ‘The income-tax authorities have included 
this remittance in the assessable income of the assessee, on the 
ground that it represented foreign profits received in ‘British 
India within the meaning of S. 4 (2) of the Indian Income-tax 
Act, 1922. The assessee objected that the remittance was not 
of income liable to be taxed under the section but came out of 
capital being the proceeds of a loan borrowed in Saigon; and 
he therefore claimed that it should be excluded in the calcula- 
tion of his assessable income. This contention has been 
negatived by the Department, but at the request of the assessee, 
the Commissioner of Income-tax has referred the question set 
out above for the opinion of this Court, 

The Commissioner’s conclusion that the remittance was 
made:out of profits: available to the assessee in Saigon, is 
obviously in the nature of an inference drawn: from facts 
proved, rather than a finding on a pure question of fact. There 
is no direct proof adduced to establish a connection between the 
profits available to the assessee in Saigon and the remittance im 
question, in the sense that it was wholly or in part identifiable 
with those profits. But such identification is not necessary, if 
in substance the remittance is shown to have come out of the 
profits, and is traceable to that source. The only question, 
which is of course a question of ‘law is whether the inference 
drawn can be said legitimately to follow from the facts found. 

The facts found are these: The assessee, a resident of 
the Tanjore District in this. Province, owns extensive immov- 
able properties in Saigon, in French Cochin China, from which 
he derives income in the shape of rents. In connection with 
these properties, he has to incur expenses, for taxes, repairs, etc. 
It also appears from the statement furnished by the Commis- 
sioner in response to the requisition contained in our Order 
dated 14th November, 1938, that the assessee also lends and 


borrows ‘moneys in Saigon. His monetary transactions are 
29 
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carried on through the agency of the Banque Franco-Cinoise at 
Saigon which has allowed him an overdraft at first limited to 
$15,000 but subsequently increased to. $50,000. Into his 
account with, this Bank his receipts by way of income from his 
immovable properties are paid from time to time.. Whenever 
the need arose he drew on the Bank, utilizing the money drawn 
mostly in Saigon but occasionally for remittance to. this country 
for his’‘use here. In the beginning of December, 1935, the 
assessee’s account with the Bank shows that he had overdrawn 
his account by $12,163:23. The remittance in question was, 
as ‘I have said, made by: the Bank on 7th December, 1935 and 
appears as'a-debit in the account of $5,719-33 which is the 
equivalent of the Rs. 10,000: By reason of the remittances the 
overdraft swelled to $17,884. Further credits and debits 
followed according as the assessee paid in or withdrew monies, 
and the account shows that there was at the end of the account 
year; that is, on 31st March, 1936, a debit balance of $9,441-70 
against the assessee. . 


It has been found as a fact, that ‘the net income of the 
assessee from his Saigon properties during the account year 
amounted up till the date of remittance to $10,184, the total 
income at the end of the year being $18,184 so that whichever 
date is taken, there was an available income far in excess of the 
amount remitted. But from this circumstance alone however, 
it is not right to infer that what the assessee received was in- 
come and not capital. The decision in Fellowes Gordon v. 
Commissioners of Inland Revenuel,.most relied on by learned 
Counsel for the Income-tax ‘Commissioner concedes this posi- 
tion. The Lord President has said in that case: r 


“It is perfectly true that it may not be sufficient to say that you had an 
income in Ceylon and you have received remittance of less amount than 
that income in this country.” 7 

Any other view would inevitably result in consequences 
which the Statute could never have intended. A person who 
has income accruing to him in a foreign country is at perfect 
liberty to keep it there, or to spend. or utilise it in that or any 


other country in any way he thinks fit. His liability to tax 


arises not because he makes the profits, but because he brings or 
receives them here. It is not nécessary that he should receive 
thosé profits in the exact form in'which they were made, but 





1, (1935) 19 Tax Cases 683, 
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he must receive them here substantially as profits. If the re- 
mittance is traceable, and is traced to the assessee’s foreign 
profits there wéuld' be ground for holding that the Act is 
attracted, though even here it is necessary to exercise caution 
s0.as to-avoid the error pointed out: by the Privy Council in 
Income-tax Commissioner, Bombay v. Ahmedabad Advance 
Mills, Ltd., where machinery purchased in a foreign country 
with profits made in that country and imported into British 
India was held not to give rise toa case of profits received 
within the meaning of S. 4 (2) of the Act. The illustrations 
given in the last paragraph of their Lordships’ judgment are 
instructive, and indicate the danger of regarding traceability by 
itself as a conclusive circumstance. On the other hand, it is 
equally clear that the mere existence of an overdraft, cannot 
save foreign income from liability to taxation, as money paid 
out of the overdraft and remitted to this country is not neces- 
sarily the money of the lender, and may be that of the recipient. 
It is easy to imagine cases where under cover of an overdraft, 
income might in truth be remitted and received as such. A man 
might so manipulate his dealings with a Bank, as to leave a 
permanent debit balance against himself, and yet be held liable 
to be taxed on his remittances, if it appears that he took advan- 
tage of a banking facility as a convenient shield to conceal a 
receipt of profits. The position is not altered by the absence of 
deliberate intent, if the true nature and effect of the payments 
and withdrawals is such as to bring about the same result. 
There is no abstract rule of law to be applied generally to cases 
of this kind, and I do not understand the Court of Session to 
have laid down any stich rule in the case cited. The question 
in each case is, what is the correct inference to be drawn and 
the Court is entitled to get behind appearances, in order to dis- 
cover the truth. i 


A man with profits available in a foreign country and 
wanting to bring them into this country may find it necessary 
as a measure of convenience to obtain a temporary overdraft, 
or resort to a temporary borrowing which he proceeds to make 
good immediately out of his profits. In such a case, the remit- 
tance though in forma specifica is a remittance of capital, it is 
in truth a remittance of profits, and is taxable as such. The 
loan or the overdraft as the case may be and its repayment by 
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the assessee out of profits may be so connected together by 
proximity. of time or otherwise, as to lead to the reasonable, in- 
ference that the remittance was in substance*a remittance of 
profits though to start with, it might appear or is made to appear 
as if it came out of a capital source. The decision of this Court 
in V. V. R. Firm v. Commissioner of Income-tax1 and Com- 
missioner of Income-tar, Madras v. M eyappa Cheittar® are 
illustrations in point. Granting that ordinarily a remittance of 
borrowed money is not to be deemed a remittance of profits, 
Beasley, C.J., in the former case held that the facts there present, 
namely, the existence of available profits, the fact of. the money 
being borrowed and remitted on the instructions of the assessee, 
and its repayment within 28 days out of profits collected, justi- 
fed the finding that it was. a remittance not of capital but of 
profits. i 


In this connection it may be mentioned that learned Coun- 
sel for the assessee fairly conceded that a remittance out of 
borrowed money beginning in a capital source, would be turned 
into a remittance of profit, the moment profits were realised and 


‘applied to the discharge of the loan. Otherwise it would become 


possible for an assessee to evade, for ever the payment of tax 
on his foreign income again and again brought into this country 
by adopting the expedient every time of first borrowing and 
then utilizing his income for the repayment of the loan bor- 
rowed. The presumption underlying the decision in Scottish 
Provident Institution v. Allan3, would come to the rescue of the 
department in such a case to prevent the Crown being cheated 
out of its revenue. If there are available profits more than 
sufficient to cover the remittance, the presumption to start with 
is that the remittances came out of the profits, though ultima- 
tely the question to a large extent is one of fact (19 Tax Cases 
41). IfI followed Mr. Venkatarama Sastriar aright, his only 
point was that the conversion of what was originally a capital 
remittance into a remittance of profits takes place not when the 
remittance is made but’ when the profits are applied to the 
dischatge of the loan borrowed and remitted. In my judgment 
it is the proposition conceded, which I think was tightly 
conceded, that furnishes the true ground of decision in this case. 


ere rec ee 
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If we are to confine attention to the transactions of the 
assessee with the Banque Franco-Cinoise during the year of 
account only, the answer to the reference should in my view be 
in favour of the assessee. It should be mentioned at the outset 
that there is no suggestion in this case that the transactions 
with the Bank were other than what they purport on their face 
to be. There is no reason to think that the assessee has adopted 
a device or invented a scheme through the instrumentality of his 
banking account to find a way of escape from legitimate taxa- 
tion. If an inference is to be drawn against him, it must be on 
a proper consideration of the transactions as disclosed in the 
account. That his ownership of the Saigon properties and 
his other affairs in that place rendered it genuinely necessary or 
expedient for him to spend or invest his money there is beyond 
question.. As already mentioned he has had to incur expenses 
for repairs, taxes, etc., and has also lentand borrowed moneys in 
the foreign country. These are facts which have not been dis- 
puted, and indeed they plainly appear from the evidence before 
the Income-tax authorities. For these transactions hehad drawn 
from his banking account in which all the withdrawals appear 
as debits against him. The debits amounted on 7th December, 
1935, the date of the remittance, to the sum of $12,165. The 
whole of the assessee’s income during the year, as found by the 
Commissioner being less than this sum, why isit to be presumed 
or inferred that the profits did not go in reduction of the over- 
draft, but were in part remitted to this countryr I can see at 
least two reasons against such an inference being drawn, but 
none in its favour. It was perfectly open to the assessee to 
apply his income to the discharge of his debts to the Bank on 
his overdrawn account, with the double advantage of saving 
himself from the payment of interest to the Bank, and Income- 


tax to the Crown. In the absence of evidence to the contrary, 


a man must be presumed to have done that which was to his 
advantage, rather than that would result in adetriment. In the 
second place, and again in the absence of anything to the con- 
trary, when there are debits and credits in an account, the cre- 
dits should be appropriated towards the discharge of the earlier 
debits seriatim in the order of dates. This is the rule of appro- 
priation laid down in Clayton's caset, and embodied in Ss. 59 to 
61 of the Indian.Contract Act, and if this rule is applied to the 
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assessee’s account with the Bank, there would still remain a 
debit balance even after appropriating the whole of the year’s 
income towards the debits prior to the remfttance. On this 
footing there would be a total absence of profits from which the 
remittance could be deemed to have come. 


With very great respect, I am unable to agree that Fellowes 
Gordon’s case furnishes a parallel governing the decision of the 
present case. It was proved and found in that case as in this, 
that the assessee had derived profits in Ceylon in the years there 
in question to an amount in excess of the remittances. The 
account produced there unlike in the present case was of a 
fragmentary character, showing the debit balances on the various 
dates of the remittances against the assessee with no information 
regarding the dealings in the intervening periods. It does not 
appear from the statement of account there produced, whether 
or not the whole of the opening balance on 27th April, 1927 and 
oth July, 1930, would be wiped out if the revenue receipts for 
those years had been appropriated in accordance with the rule 
in Clayton's case, whereas in the present case it is quite clear, it 
is the other way about. This difference in fact strikes meas a 
material one capable of affording a legitimate ground of distinc- 
tion. It is also to be observed that the chief arguments on 
behalf of the assessee in that case were (i) that the account 
showed a debit balance at the date of eachof the remittances and 
(ii) that it was not material to know from what source the 
advances made by his agent, were repaid. I may say at once 
that the first point affords insufficient basis for a correct infer- 
ence. The second ignores what is to my view an essential 
source of material information. Against these arguments, the 
Crown contended, I think quite rightly, that the fact that his 
current account with his agent was overdrawn at the daies when 
the remittances were made was not sufficient evidence that the 


remittances were from a capital source. There are indications ` 


in the judgment of the Lord President that this insufficiency 
influenced the decision. He has drawn pointed attention to it 
by observing as follows: 


“The account starts with a debit balance of some Rs. 35,000, and it ends 
with a debit balance of some Rs. 7,000. In the interval between the com- 
mencement and the end of the account there were great variations, some 
upwards and some downwards.. We are noi exactly informed what other 
transactions took placein Ceylon which affected the amount of the balance 
from time to time, but this much is certain, that, in so far as.it was reduced, 
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the reductions were due to no other cause than the payment into the account 
of his agents, of income from the appellant’s possessions in Ceylon. It 
therefore appears that the income in Ceylon was in excess on the whole, of 
the total amount of*the remittances received in this country by the appellant. 
That being so, I am unable to understand on what principle he is to escape 
income-tax upon the income arising from his Ceylon possessions on the full 
amount of the actual sums, being remittances received by him in this 
country and witinately traceable to his income.” (The italics are mine). 

There is no reference in this judgment to the 
principle of appropriation arising by reason of the rule in 
Clayton’s case or the presumed intentions of the party, 
as the necessary material for the application of the principle 
was not available. In its absence it would be perfectly legiti- 
mate, to hold that the presumption arising from Allan’s case 
had not been rebutted, and I think that this was the real basis 
of the Lord President’s conclusion. Otherwise it will be diff- 
cult to reconcile the decision with what the Lord President 
himself stated lower down in his judgment where he pointed 
out that the existence of profits, and the fact of a remittance 
are by themselves insufficient. 


If the matter stood there, I should be prepared to answer 
the question referred in favour of the assessee. But the matter 
does not rest there. From the additional information furnished 
by the Commissioner it appears that in the year 1933-34, the 
assessee received a remittance of $8,000 from Saigon through 
his Bankers and out of this amount debited in the account, a 
portion only, namely, $1,680 or Rs. 2,300 had been taxed in 
1934-35 as a remittance of profit, leaving a balance of $6,320 
untaxed in that year. According to the proposition of law con- 
ceded by Mr. Venkatarama Sastriar and referred to already, if 
this balance has been wiped out by the revenue receipts of the 
year 1935-36, it is automatically turned into a remittance from 
an income source though ‘in origin it was from a capital-source. 
The income during the account year was admittedly sufficient 
to discharge the whole of that balance and certainly io the 
extent of the whole of the remittance sought to be assessed to 
tax. It is this fact, which in my judgment turns the scale in 
favour of the Crown and I accordingly agree in the answer 
given by my Lord though as Ihave explained, I rest my deci- 
sion on a different ground. l v's 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MRr. JUSTICE WADSWORTH AND MR. JUSTICE 


PATANJALI SASTRI. 
Chidambaram Aiyar .. Petitioner* ( Respondent- 
Plaintiff) 
v. 
Manickavasagam Pillai and 
another .. Respondents (Petitioners- 
Defendants). 


Madras Agriculturisis’ Relief Act (XV of 1938), S. 9 (1), proviso— 
Scaling down of debt—W kether proviso io S.9 could be applied more than 


' once in the process of scaling down. 


There is nothing in the language of the proviso to S.9 of the Madras 
Agriculturists’ Relief Act to suggest that it can be applied but once in the 
process of scaling down. The section makes provision for scaling down 
debts incurred on or after the 1st of October, 1932, and directs thatif any 
part of the debt sought to be scaled down is found to be a renewalof 2 
prior debi, that part should be deemed to be a debt contracted on the earlier 
date scaled down accordingly, but in doing so, if it is itself a renewal in part 
or in whole of a still earlier debt, the proviso comes into operation again; 
for it is an integral part of the mode of scaling down prescribed under the 
section. 

Where the petitioner obtained a decree in 1937 against the respondent 
on a promissory note of 1935 which was in renewal of an earlier debt 
incurred in 1933 which in turn was the result of a settlement of 1931 in 
respect of dealings between the parties, on the question whether the proviso 
to S. could be applied more than once, until the debt is traced back to the 
principal amount originally arrived at after the settlement mentioned above, 

Held, that the object of the Legislature in enacting this provision is 
plainly to require the Court to trace the debt back through various renewals 
to the principal sum or sums originally advanced and scale it down under 
S. 8 or S. 9 as the case may be. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the Subordinaté Judge 
of Tinnevelly dated 6th October, 1938, and made in I. A. 


No. 143 of 1938 in S. C. S. No. 447 of 1937. 
R. S. Srinwvasachari and K. V. Rajagopalan for Petitioner. 
P. N. Marthandam Pillai for Respondents. — É 
The judgment of the Court was delivered by 
Patanjali Sastri, J.—The main question arising for deci- 
sion in this C. R. P. is whether in scaling down a debt under 
S. 9 (1) of the Madras Agriculturists’ Relief Act, the proviso 
to that section can be applied more than once, until the debt is 


6 
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traced back to the principal amount originally advanced. The 
petitioner obtained a decree against the respondents in S. C. S. 
No. 447 of 193” on the file of the lower Court on a promissory 
note executed on the 9th of April, 1935. This promissory note 
was executed in renewal of an earlier debt incurred in April, 
1933, which itself was the result of a settlement in respect of 
dealings which commenced in June, 1931. 

The petitioner’s learned counsel contends that in scaling 
down the decree debt in question under S. 9 (1) of the Act, the 
Court can have regard to the earlier debt of April, 1933, but it 
cannot go further back to the commencement of the dealings in 
1931 and scale down the debt under S. & with reference to the 
principal sums then advanced. We are unable to accept this 
contention. There is nothing in the language of the proviso 
to suggest that it can be applied but once in the process of 
scaling down. The section makes provision for scaling down 
debts incurred on or after the 1st of October, 1932, and directs 
that if any part of the debt sought to be scaled down is found 
to be a renewal of a prior debt, that part should be deemed to 
be a debt contracted on the earlier date and scaled down accor- 
dingly but in doing so, if itis itself a renewal in part or in 
whole of a still earlier debt, the proviso comes into operation 
again, for it is an integral part of the mode of scaling down 
prescribed under the section. We are of opinion that the 
object of the Legislature in enacting this provision is plainly to 
require the Court to trace the debt back through various rene- 
wals to the principal sum or sums originally advanced and scale 
it down under S. 8 or S. 9 as the case may be. 

' It was next urged that when the last promissory note on 
which the suit was brought-was executed, there was an allocation 
of the prior payments towards interest and the note was taken 
only for the principal amount then: found to be due and that 
there could be no question therefore. of scaling it down. The 
respondents however denied such appropriation at the time 
and alleged on the other hand that the amount of the promis- 
sory note represented nothing but interest due on the Oftiginal 
dealings. This is a question of fact on which the respondents’ 
case has been accepted by the Court below, and we are n 
pared io interfere with its finding in revision. 

_ The Civil Revision Petition fails and is dismissed with 
costs. ° pe ey on eT i 


= a ee ` Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
7 PRESENT :—MR. Justice HORWIGL. 


Veni Lakshminarasimha 
_ Rao .. Petitioner® (1st Petitioner- 
ne Judgmeni-debtor) . 
v. , 
Garapati Muneyya .. Respondent (Decree-holder- 
| Ist Respondent). 


_ Madras Agriculturists’ Rehef Act UV of 1938), S.20—Properiy sold in 
execution and saitsfaction entered—Delhwery of property to purchaser—If 
can be stayed pending application under Ss. 19 and 23. 


‘Merely because full satisfaction has been entered it does not mean that 
execution is at an end. Ifthe property purchased by the decree-holder has 
not been delivered to him then execution is not at an end and S. 20 of Act 
IV of 1938 can therefore be applied to stay a delivery of possession. 

Petition under S: 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsif of 
Kovvur dated 14th December, 1938 and made in E. A. No. 820 
of 1938 in O. S. No. 479 of 1933. 

K. Ramamurti and K. Someswara Rao for Petitioner. 

T. Satyanarayana for Respondent. 

: The Court delivered the following 

. JUDGMENT,—This is a petition against the order of the 
District Munsif of Kovvur dismissing an application under 
S.20 of Madras Act IV of 1938 praying for stay of delivery 
of propenty in execution of a decree. 

A simple money decree had been passed against the 
petitioner and in execution of that decree certain property of 
his was brought to sale and the sale was confirmed. A petition 
was put in for delivery of the property and at the time when 
this application under S. 20 was made, no orders had been 
passed on the delivery petition.’ The District Munsif, without 
giving any reasons for his opinion, stated that no execution 
petition. was pending and dismissed the petition. ' 

There would be a very serious hiatus in Madras Act IV of 
1938 if there was no provision to stay delivery pending an 
application under Ss. 19 and 23 of the Act; but I am satisfied 
that no such hiatus exists. The terms of S. 20 are wide 
enough to cover a case of this sort. Delivery of property is 
the most important stage of execution and merely because full 


*C. R, P, No. 88 of 1939, 24th October, 1939, 
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satisfaction has been entered up, it does not mean that execu- 
tion is at an end. If the property purchased by the decree- 
holder has not Been delivered to him, then execution is not at 
an end and S. 20 can therefore be applied to stay a delivery 
proceeding. y 

Some question” has been raised whether in fact the 
petitioner has put in an application under S. 23 and whether, 
in case le has not, his proceedings under S. 19 would ‘be 
infructuous. That -question however does not arise at this 
stage, and the original petition under S. 19 asking the Court te 
stay the decree and set aside the sale and an amendment petition 
to make it clear that the application was also under 5. 23 are 
still before the lower Court, and I do not wish to express any 
opinion on their merits. “of 

The petition is therefore allowed and the interim order of 
stay passed at the time of admission made absolute pending 
disposal of the petitions in the Court below. The respondent 
will bear the costs of the petitioner in this Court. 

K. S. Petition allowed. 


` 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsENT:—Mer. Justice WADSWORTH AND MR. JUSTICE 

PATANJALI SASTRI, mE . 

Nimmagadda Ramaseshayya .. Petitioner® (Petitioner) 


: v. 
Adusumilli Kutumba Rao -and : 
another .. Respondents (Respondents 2 
. and 3). . = 3 
Madras Agriculiurists Relief Act (IV of 1938), Ss. 8 and 9—Debi on 


promissory note mcwrred before 1st October, 1932, ripening into decree after 
Ist October, 1932—Whether original debt or the decree to be scaled down, 


When there is a debt incurred before the Ist October, 1932, which has 
ripened into a decree after the lst October, 1932, the pre-existing debt shall 
be regarded as the liability and the scaling down must be governed by 5. 8 
and not by S. 9. a Le - l 

Case-law discussed. ; , = 

Petition under S.115 of Act V of 1908 praying the High 
Court to revise the order of the Court.of the Subordinate Judge 
of Masulipatam dated 9th August, 1939 and made- in I. A. 
No. 737 of 1938 in O. S. No. 77 of 1935. - 


=C, R. P. No. 2543 of 1939.0 ` Oth April, 1940, 
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A. Lakshmayya for Petitioner. 

. D. Narasaraju for Respondents. 

The judgment of the Court was delivered By 

Wadsworth, J.—This revision petition raises the question 
of the meaning of words “debtsincurred before the 1st October, 
1932,” in S 8 of the Madras Act IV of 1938.: The transaction 
with which we are concerned is a decree dated 21st August, 
1936, which itself is passed on the basis of a promissory note 
of 1928 which promissory note was in renewal of an earlier 
promissory note of 1925. The learned Subordinate Judge has 
held that the debt to be scaled down is the decree itself and not 
the antecedent debt which formed the basis for the decree. He 
bases his decision on the definition of the word ‘deb?’ in S. 3 of 
the*Act which contains the words: 

“Debt? means any liability in cash or kind. ...... due from 
an agriculturist, whether payable under a decree or order of a civil or 
revenue court or otherwise.” 

He holds that since the definition of the word ‘debt’ covers 
one payable under a decree we must regard the decree as the 
starting point and since the decree was passed in 1936, it must 
be scaled down under S. 9 of the Act and not under S. 8. The 
learned Subordinate Judge has not, however, considered two 
provisions in the Act, which, in our opinion, render it — 
to hold the view which he expresses. ee 


Firstly, we have the second part of S. 7 which says: 


“No sum in excess of the amount as so scaled down shall be recoverable 
from him or from any land or interest in land belonging to him; nor shal] 


his property be liable to be attached and sold or proceeded against in any 


manner in the execution of any decree against him in so far as such decree 
is for an amount in excess of the sum as scaled down under this Chapter.” 

This provision seems to contemplate the scaling down of the 
original debt notwithstanding a decree and it is difficult to give 
any meaning or purpose to this clause if the process of scaling 
down is to start with the decree. Secondly, we have the first 
clause of S. 8 which, in dealing with the way in which debts 
incurred before the 1st October, 1932, shall be scaled down, 
speaks of interest outstanding on the 1st October, 1937: 

“Whether the same be payable under law, custom or contract or under 

a decree of Court and whether the debt or other obligation has ripened into 
a decree or not.” 

It seems to us impossible to give any effect to the words 


‘whether the, debt or other obligation has ripened into a decree 
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or:not’ if the debt contemplated in the initial words of the 
section is the decree itself. On the other hand this first clause 
of S. 8 seems quite clearly to contemplate the debt incurred 
before the Ist October, 1932, as the original debt which 
ultimately ripened into a-decree, and consequently it must be 
the date of the original debt which is the governing factor and 
not the date of the decree. The inclusion of a decree in the 
definition of ‘debt’ in S. 3 (iii) of the Act is quite consistent 
with this view. For obviously there are many debts which start 
with the decree, as for instance, when there is a decree for 
damages, which of itself creates a debt bearing interest and 
liable in certain circumstances to be scaled down. Clearly the 
idea underlying these provisions is that when the decree merely 
enforces. the payment of a pre-existing debt bearing interest, 
that pre-existing debt shall be regarded as the liability, the date 
of which shall govern the section to be applied. © ` 


_ This subject has come already before this Court, ate 
there is apparently no considered decision of a bench hitherto. 
In Kanakaraju v. Achutaramanarajul, there is a very brief 
judgment of one of us, adopting the view which we have just 
adumbrated though it deals with another point which does fiot 
arise here. In Narayanaswami Naidu v. Rajamanickam Pilat, 
Horwill, J., has taken the same view even with reference to a 
compromise decree. We are ‘not now concerned with compromise 
decrees; which may possibly be affected by different’ considéra- 
tions. But it is to be noted that the learned Judge definitely 
regards the debt incurred before the Ist October, 1932, as the 
original liability which has ripened into the decree and does not 
treat the decree itself as the starting point. Other cases haye 
been quoted before us in which this view has been tacitly 
assumed to be correct without any argument or consideration 
of the point involved. (Vide Anandam v. Muthukumaraswami3 
and the decision of the bench in Pertanna v. Sellappat. ) 

Unfortunately the respondent, in the present case is not 
represented. But we have to express our.gratitude to Mr. 
D. Narasaraju who has given us the benefit of his argument 
for the respondent as amicusjcuriae, he having gone into the 
subject with reference to another case posted for hearing by us 


tra 








4, (1940) 1 MLJ. 600 2. - (1940) 1 ML.J. 225. °° = 
3: (1939) 2 M.L.J. 658. ° 
a (1938) 2 M.L.J. 1068: I.L.R. (1939) Mad.i218 at 222, -| > 
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in which a similar question’ arises. The only authority which 
he has been able to cite on behalf of the respondent is contained 
in a mere observation of Venkataramana: Rao,eJ., in Sreenivasa- 
chartar v. Krishniah Chettyl, where the learned Judge merely 
remarks that there is a good deal of force in the contention 
that when the decree has been passed after the Ist October, 
1932, it is governed by 'S. 9 of the Act. He gives, however, no 
decision to this effect and the matter does not appear to have 
been argued at length before the learned Judge. We are 
clearly .of opinion that when there is a'debt incurred before 
the Ist October, 1932, which has ripened into a decree after 
the Ist October, 1932, the scaling down must be governed by 
S. 8 and not by S. 9. 

We therefore allow the petition and remit the matter to the 
lewer Court with a direction to scale down the debt in 
accordance with this decision. The petitioner is entitled to 
costs, | ) 

K, S. — Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT RSR 

PRESENT :—MR. JusTICE WADSWORTH. 


Charapotta F Kanur Kesavan Nayar.. Petitioner" ( EPONE 


Plaintif) 
y. - 
Kummankuzhi Ezhuvan Kunchu’s 
-son Velu .. Respondent (Petitioner- 
Defendant). 


Village Courts Act (I of-1889), S. 73—Decree by Village Court on pro- 
missory note—Lack of direct evidence of execution—Whether material 
irregularity justifying interference by District Munsif under S. 73 of Village 
Courts Act. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act, praying the High Court to revise the 
order of the Court of the District Munsif of Alatur dated 
Sth November, 1936 and made in O. P. No. 112 of 1936. 

~ K. Kesavan Nair for Petitioner. 
K. V. Gopalakrishna Nair for Respondent. 
The Court delivered the following 


JUDGMENT. —I do not consider that the District Munsif is 
right in treating the- Tack of direct evidence of execution of the 
l. (1940), L MLS, 860: 1940 M.W.N. 329. ° 
"C R P.No.534 of 1997. - -1st May, 1940, 
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promissory note as a material irregularity sufficient to justify 
interference under S. 73 of the Village Courts Act. The village 
Court was satisfied by comparison of the signature with that 
found on an admitted document and by a consideration of the 
admitted circumstances that the promissory note was executed 
by the defendant. The mere fact that a decree was given on 
a lesser degree of proof than would have been required by the 
Court of a District Munsif is not sufficient to constitute a material 
irregularity justifying interference in revision. There has been 
no injustice. I set aside the order of the District Munsif and 
restore the decree with costs here and in the District Munsif’s 
Court. 


K, S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JUSTICE BURN. 





Ranganayaki Ammal .. Appellant* (1st Plant ff) 
v. 
Rajagopalaswami Naidu. and i 
others - .. Respondents (Defendants). 


Provincial Insolvency Act (V of 1920Y, S. 28 (2)—Cloim for arrears of 
momienance by a mother and unmarried sisters of an insolveni—Debts prova- 
ble in insolvency—S uit without leave of Court barred under S. 28 (2). 

The claim for (1) marriage expenses, (2) arrears of maintenance, both 
past and future, (3) lump sum on account of residence, and (4) clothing 
expenses, is a claim for debts provable in insolvency. Hence a suit filed in 
respect of such a claim against the insolvent without the leave of the Insol- 
vency Court is not maintainable. 

Jayanti Subbiah v. Alamelu Mangamma, (1902) 12 M.L,J. 270: LL.R. 27 
Mad. 45 and Suryanarayana Rao Natdw v. Balasubramania Mudah, (1919) 
38 M.L.J. 433: LL.R. 43 Mad. 635: distinguished. 


Appeal- against the decree of the District Court of 
Coimbatore in A. S. No. 245 of 1936 preferred against the 
decree of the Court of the Subordinate Judge of Coimbatore in 
O. S. No. 20 of 1934. 


Facts :—Briefly, this is a suit filed by the mother and unmarri- 
ed sisters (appellants 1 to 3) of the insolvent (respondent 1) to 
recover arrears of maintenance on the charge of the family proper- 
ties and also for recovery of future -maintenance on the charge of 
the same family properties at certain specified rates which may be 
altered by the Cpurt in its discretion according to the evidence 





"S.A No. 367 pf 1937, 2 | -. “E 26th April, 1940, 
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adduced.by parties. Before the suit of the appellants was filed in 
the lower Court the insolvent was adjudged an insolvent and as the 
properties of the insolvent were vested in the Official Receiver he 
was later made a party to the suit. The necessary leave of the 
Court was not obtained by the creditors for suing the insolvent. 
The main question for decision was whether the suit was main- 
tainable without obtaining the leave of the Insolvency Court. 
Another incidental point in the lower Courts raised was whether 
S. 28 (2) ofthe Act applies. to maintenance holders under the 
Hindu law. ` 

Voc. ee an ae for Appellant. 

. M. Lakshman Nayak, M. R.. Venkataraman and T. K. 
Ra soopaa for Respondents. EE. 

“The Court delivered the following 

. JUDGMENT.—It cannot be disputed that the claim for (1) 
marriage expenses, (2) arrears of maintenance, (3) lump sum 
on account of residence and (4) clothing for first plaintiff was 
a claim for debts provable in insolvency. This together was over 
90 per cent. of the claim put forward in the suit. Even as 
regards the claim for future maintenance I am not satisfied: 
having reference to the language of S. 34 (2) of the Provincial 
Insolvency Act, that it is not a debt provable in insolvency.: If 
it is not,-it'- would seem that no insolvency proceedings against 
a Hindu with female relations entitled to maintenance, could be 
taken effectively. 


"The plaintiff being a crediti to oe the isiya was 
indebted :in respect of a debt provable under the Act- was 
forbidden by S. 28 (2) of the Act to bring any suit against him 
without the, leave of the Insolvency Court. The cases reported 
in J ayants Subbiah v. Alamelu Manga:nma! and Suryanarayana 
Rao Naidu v. Balasubramanta Mudali?, have little if any bear- 
ing on the question now at issue. They were cases of sales in 
execution in which delivery was resisted by maintenance holders, 


Here we are concerned with the legality of the filing of the suit. , 


I agree with the lower Courts that S. 28 (2) of the Provincial 
Insolvency ‘Act was a bar to this suit. This appeal is dismissed 
with costs’ of third respondent. Court-fee to be paid by’ the 
appellant. ` i 
‘Leave to appeal is. refused. 
KC. 


. 
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duat 1< (1919) 38 MLA, 433: LL.R. 43.Mad. 635. ~ 


Appeal dismissed. 
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Held, that the plaintiff.ceased to be a member of the society immediately 
hia letter of, resignation reached the society ; and there being no provision 
for withdrawal of any resignation-in the Act or the bye-laws, he could 
become a member again only by complying with the pfovision -relating to 
membership. The mere fact that he refused to receive a copy of the resolu- 
tion and that he attended’ a ‘subsequent mesting of the society could not 
possibly restore him to his membership or make him a member after he had 
ceased to be one. 


Finch v. Oake, (1896) 1 Ch. 409 and Glossop v. Glossop;.(1907) 2 Ch. 370, 
followed. 

Sudarsana Rao'v; Christian Pilloi, (1923) 45 ML.J. 798 and Kuppu 
Govinda Chéity v, Setretary, Co-operative Central Bank, Conjeevaram, 
(1942) MW.N. 18, distingpished and referred to. an 

- Appeals against the decrees of the District Court, Chingleput, 
in O. S.’Nos. 1 and:12-0f 1935 respectively ahd petitions pray- 
ing that in the circumstances stdted in the ‘affidavit filed in 
C- M. P. No. 2268'of 1939, thé High Court will be pleased to 
amend the cause title in Ó, S. Nos.,1 and 12 of 1935 on the 
file. of the District Court, Chingleput, as follows: “Uttukottai 
Co-sperative Society by its Liquidator” may be altered as “The 
Liquidator of the , Uttukottai’ Co-opérative Society” and 
paragraph 2 be. altered as “The, Liquidator of the Uttukottai 
Co-operative Society having his office at the office of the Deputy 
Registtar'of Co-operative Societies, Madras\”'! | 

K. Bhashyam Aiyangar and T.R. Srinivasan for Appellant. 
t C. S. Venkatachariar and D. Ramaswami Aiyangar for 
Respondent. E 7 ae 

The judgment of the Court was delivered by 

Pandrang Row, J.—These are appeals from the decree in 
two connected suits O. S. Nos. 1 and 12 of 1935, on the file 
of the District Court of ‘Chingleput. The plaintif was the 
same in both the suits and: the defendant also was the same. 
The plaintiff is the appellant and the defendant, who is the 
Yespondent in thesd'appeals, was described as the Uttukottai 
Co-operative Society by its Liquidator. The suits were for a 
declaration that certain otders made'in 1933 and 1932 by the 
Liquidator of the Co-operative Çredit Society in question deter- 
itining the contribution payable by the plaintiff in the suits at 
"Rs. 8,000 and Rs. 2,000 respectively were illegal and void and 
‘of no effect whalever as against the plaintiff. The suits were 
resigted on-various-grounds and they were tried together and 
dispoged of in one and the same judgment by the District Judge. 
It is an unfortunate feature. that in. this case. judgthent was 
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pronounced by the Court below more than a year aiter case had 
been closed. a  « : ` e = 
On ‘all the Points except one, the findings of the Court 
below were in favour of the plaintiff. But the suits were dis- 
missed, though without costs, on the’sole ground that no- notice 
had been given as required by S. 80 of the Code of Civil Pro- 
cedure. In other words; it was only on the ground of want of 
notice that the suits were found to be not maintainable, and in 
other respects the findings -were in favour of ‘the plaintiff. The 
only point therefore argued in these appeals in the first instance, 
80 to say, on behalf of the appellant is that the finding of the 
lower Court on the question of notice is wrong. S. 80 of the 
Code of Civil Procedure requires that unless notice is given at 
least two rhonths before the suit, ‘no suit can be instituted 
against the crown/or against any‘ public officer in respect of any 
act purporting to be doné by him in his official capacity. In 
this case no notice whatever twas given, and the contention on 
behalf of the plaintiff-appellant is that no notice is required 
because the defendant in the suit is not a public officer as 
defined in the Code of Civil Procedure [vide S. 2 (17)]. It bas 
been contended that even assuming that the defendant in the 
suit is the liquidator and not the society, he cannot be regarded 
as 4 public officer withih the meaning of the Code of Civil Pro- 
cedure. In this connection perhaps‘it is desirable first to deal 
with two applications presented at a very late stage, namely, 
after the hearing of the’appeal Was over and just before’ judg- 
ment was to be delivered, one application in each appeal to 
amend the cause titleso as to show the defendant as “the Liqui- 
dator of the Society’’ instead of “the Society by its Liquidator,” 
It is enough to say as regards the oral application for permis- 
sion to withdraw the suits, that it is not withdrawn, and there 
is no need to pass any other order on it except to dismiss it 
as it is withdrawn. As regards the first application for amend- 
ment of the cause title of the plaint, it would be highly undesir- 
able from every point of view to allow applications of thig 
kind which, are made after the whole. case, is argued and the 
parties have an opportunity of knowing or at least guessing with 
some degree of accuracy what is going to happen to.their case. 
It is not as if this .objection to the maintainability of. the suit 
in view of S. 48 of the -Ce-operative -Secieties Act- was -not 
raised in: the trial Court, and the application to amend the cause 
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Gtlé should thave:been put! inomauch' edrliers.’ There is-reallytno: 
explanation forthcoming for the delay in making the:@resent! 


application. We are therefore nat prepared ta alloy thay,appli- 
cafiog aon if is accordingly dismissed. We may add, howevens 
that tha application to ameng ig, absolutely, 'cpatyarm to i, what; 
is pHeged in the, grounds, of appeal, where it iş contended: that 
the defendant in the suit was, the, Co-operative; Society - and) 
ngt the liquidatog and therefore the question of. notice -did- not, 

rise at ab : In other words,;the, main ground jon, which the, 
nding. 25 the Court below, which is against the appellant, was, 
attacked „wgs that the Court, below. failed to, notice that ‘the 
defendant. in, the gujt was, the Co-operative Society and not, they 
liquidator, and: of. course, it was nobody’s,case that the Co- 
operative: Society „is a public officer,;, Apartifrom the fact that; 
the, suit, is really dirgcted against the society who is. represented, 
by the liquidator. becayse the sogiety has been, ordened-to. be; 
wound; upand a liquidator.has been appginted.by the Registrar, 
the questiqn remains whether even: a, liquidator appointed, by, the; 
Registrar, can be regarded as a public officer within the meaning: 
of the Gode of Civil; Procedure, It is contended , that he.is.a 
publicjotfices because, he js.an.officer in the service of the Crown, 
it is obyious, howeveg, that qua liquidator he is not an officer ip 
the jseryice. of the, Crown, and it is npt.the case;of either side 
that the Jiquidator, ag,such; recejves. any, pay. from,the Crown.or, 
repgives any remuneration for his. duties as: liquidator. | The 
liquidator, in this, case ,is, the. Deputy Registrar of Co-operative 
Societies, who, of course, im that capacity is .public officer. But 
that doesnot mean that when heis actually acting,in the capacity 
of,,a liquidatar: of a Co-operative; Society, he is,an.officer in the 
Pay, of, the Crown onda the service of the. COND opis J 
viThe "only decision which: has’ Heed! relied upon ‘by the Court 
below tistithe one téported in Ligiidatb+) Yédha Society? Nimat 
vi Prag? Apart frofif thé‘fadt that/inthat-decision it ig therely 
stated! ‘without! any discussion that-4 liquidator shóuld ‘no-doubt 
bë considered w public’ officerswithid the méahing of S.2 {17y 
of: tHe! Code: of “Civil Procéduteythé-attuab facts ofthe Case 
Show . that’ it- was not ‘Recessdry ‘in that'edse to give any” notice 
te thé liquidator ‘because the suit “wag hot'brédght’ dgainst thé 
liquidatori in respectiof.any action ofrhis.; (dn other words,’the 
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ebservatiom Mas Anl obtenedtotumdt Anothen cáselwhichobas 
been cited to us: itho bne reportediin Liduidatérod p Society, 
Sanga.RhedaKalanCo-opergive Bank Hoshangahad v, dyodhya 
Prasad’ Shivalest! in whith- Polleck? jepsrefers ito: ther earlier 
dEciGioll OF NM, Raul" buf as dink Sec i fas ett 
without, AEE E officergas.delined 
in S. 2 (17) of the Code of Civil Procedure. The reasoń- giver 
by Pollock Jicfby:Helditg thas theliqnidater iscapublie-officer 
is that*theiquidator Wad appdidted| bythe Govérninen? and his 
dates are juastjuditiaby i Idobtherwortlspithe tpropositionas 
put: forward Vin the case isthaeas. thé Kyuidatormi# appoiated by 
the Government and performs public duties, he is an dffiigé#lin 
the. serwices.of the, Government when acting as the liquidatorand 
therefore?alynblic officer as défiredin the Code of Givil# roced tirce 
In the present case thé Liqitiato rs [82 H6t ‘appointed Dy = 
vetnmet Bat bP He Regia GE edlbpetutiveSo 
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maintainable in view of the provisions of: S. 48 of the -Co- 
operative Societies Act, which runs as follows: 

. “Save in so fat as is expressly provided in this Act,*n0 Civil Court shall 
take cognizance of any matter connected with the winding up or dissolution 
of a society under this Act, and when a liquidator has been appointed no 
suit or other legal proceeding shall lie or be proceeded with against the 


society except by leave of the Registrar and subject to such terms as he may 
impose,” 


Considerable reliance ; is placed on behalf of the- again 
on. the Bench decision in Vatkunta Bhat v. Sarvothama Raol. 
That, however, was a case which had to consider a similar. 
proyision in the a Act, one 2: ii (©) which runs as 
follows: ,, _. pi . 

“Save in so-far as is hereinbefore expressly provided, no Civil Court 


ai, have any jurisdiction in respect of any matter connected with the 
dissolution of a registered society under this Act.” 


In construing that provision it: was held by the learned 
Judges that. the liquidator in the case before them acted 
without jurisdiction and that therefore the Civil Court’s 
jurisdiction was not ousted by S. 42 (6) of the Co-operative 
Societies Act of 1912,: That was a case which is otherwise on 
all fours , with the present case, because there also the question 
arose whether a person who had once been a member of a-Co- 
operative Society -could be rightly. made to pay a contribution 
by an order of the Liquidator when he had not admitted his 
liability. In the case before them the contention was that the 
appellants had ceased to-be members five years -before the 
liquidation and it -was held that it cannot be said that they had 
no right to ask the Civil Count to decide whether they were 
under any liability to contribute at al. That decision as well 
as: the other decisions which have been mentioned to us were 
all of them with reference to the- Act of 1912 and S. 42 (6). 
thereof. As will be seen from the wonds of the provisions of 
the law with which.we have to deal, namely, S. 48 of the Madras 
Act VI of 1932, the second clause thereof is far more precise 
in its language than the provisions in the earlier Imperial Acct. 
For it says that when a liquidator has been appointed (as in 
this" ‘case) no suit or other legal proceeding shall lie or be 
proceeded with against the society except by leave of the 


Registrar. There was no provision of this kind in the earlier 


Imperial’ Act for a suit being filed with the leave of the 





1.. (1936) 70 M.L.L 604: I.L.R, 59 Mad. 895. 
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Registrar against a society after a liquidator was appointed. In 
this case it is admitted that the Registrar refused leave wheh 
leave was askedefor, and we find it impossible to findany reason 
for ignoring the plain words of the provisions of law which are 
applicable to the present case and in particular, the second clause 
of S. 48 of the Act which is as clear as possible. It says that 
no suit can bé instituted against7a ‘society when a liquidator 
has been appointed except by leave of the Registrar. This 
provision appears to us to stand in the way of the present 
suits, and though this point was not prominently placed before 
us in the argument and was certainly not referred to in the 
Court below, we are not able to find any out of-the situation 
created by the new law. This finding, namely, that the suits are 
not maintainable in view of the! provisions of S. 48 of Madras 
Act VI of 1932 is siifficient to dispose of these appeals. Never- 
theless, as the other point, namely, the question of liability of the 
plaintiff-appellant has been argued at considerable length before 
us, itis perhaps desirable that we should briefly express our 
opinion thereon and all the more so because a special request has 
been made on behalf‘of the appellant that we — express our 
opinion on this point. 


The point really is a. simple one e because the facts are practi- 
cally undisputed. The plaintiff-appellant sent.his resignation on 
the 4th June, 1930, to'the Secretary of the Society and there is 
no doubt that that resignation was received by the Society and a 
meeting was held in the next month to consider. the regignation. 
A copy of the letter of resignation appears also to have heen 
sent to the (Co-operative Department. , The Society in its resqluy 
tion dated 1st.July, 1930 (vide Ex. IT) resolved that the resig; 
nation should not be accepted. A copy of the resolution was sent 
to the plaintiff-appellant by registered post, but he appearg.to. 
have declined to receive it. There can be no doubt that.he was 
aware of the contents or at.least of the fact that his resignation, 
had not been accepted. On the 24th-January, 1931, at a general 
body meeting of the Co-operative Sactety the plaintiff was present) 
as a member and took part in it for some time, though he later, 
on was asked togo out by the Chairman who presided at the. 
meeting. It is: argued on behalf of the respondent’ that: these 


facts show that.the resignation did:mot take effect and that the. 


plaintiff-gppellant really continued to- be + member in spite of 
the letter ofresignation sent by him on the 4th June, 1930; This 
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argument assumes: first [that unleas a resignation.is acceptedsit 
doés not-tdke effect in, æ case of.this kindy and secondly »that-the 
subsequent ‘conduct! of. therplaintiff-appellant- amounts to a withé 
drawal ef his letter of resignation. -As regards the first assump- 
tion, it;appears:‘to-hé ceally, withont.foundation. lim the case of 
an.. office,in aiprivate-body:like-a/Co-operative _Sodiety- the 
law ‘does! not rèquire that resignation: should be accepted by 
the! Society-pr anyone else.befére‘it takes effect. . The by-laws 
of 4he; Sdeiety are, akogether:, silent as regards themode in 
hich a thember, ceases to: be na: imember;'!:and, there isrno 
reference {95-resjgnationin:the Act. or: inythe by-laws! There 
are, one. qr:two ‘references, in the :Act,,to, the ,withdrawal,;-of 
memberss {from the. ' Society, and it is} not, contended that there 
cathe pno withdrawal er-cessation of membership by meansof 
resignation, of membership. On: the; side of theplaintiffappellaut 
feliance ‘has, been placed, on two, English. cases, Figch.y.. Oakel 
and .Glassop! Wii Glossop2. 1 Finch. Oakel was, 'acaasé which 

related, to:the membership) of, the; Bermondsay, and, Fotherhithe 
Licensed; Mictuallers and -Beer. Sellers’: Trade Protection. Asso- 
ciation and though the member|who had resigned wanted subd 
sequently to withdraw his resignation, the Society: deglared: that 
he had ceased to be a member by reason of the resignation and 
it-Wwasiheld that Wel had really. ceaSetl to sbeia ‘mernber’ as” son as 
his letter'of resignation hatteen ‘receivedsby the>Goimmittee 6f 
the Assoviation::-uln sthatcaseialso-the- rales of.‘the“Associdtidn 
éohtained!-ncthilig:ds» tothe: right'ef). members’ tifetife, this 
matter! being Jéiteto bec governed! bythe? ordinary ' principles of 
law: bnithose circumstances it -was held that ‘hetould : Withdraw 
ftom thé! Agsociatidmtat anymoinentof£ “his own» plédsure kind 
without'thesednsentcef this {fellow.'membert orithe: Asseciarisn 
dnd; 2itheredort>: that . immediately- the xlettèr ofl yasigniation 
reached ahe Association) the: member whostent, in his Jetted of 
resipnatioticeased) to bea member and the could again beconie EY 
riémberlonly’ by following the tuleslreparding’ lection ef héri? 
Bere framed bycthe Associationand not by. any-withdeawad!! Ua! 
theblatter.scase Glossop Glossop%it-was-a’ director-of ‘aSimited' 
corhpany cwhorresignedrhis office as (Managing Direttori Or 
therveryodayson which: theuletterof vresignation carde: upfor 
consid erationc He fores then specidl néeting ofo the: Directors aft 
attempt! was made afo) withOraw thers -Pesignition) "Bit | ‘the 
le 
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meeting resolved that the office of:Managing Director had-been 
vacated.; mn this. case however, ‘the matter of resignation.was 
provided for inwo articles of the Company; which provided 
that “ihe office of Managing Director should bè vacated. on' the 
happening. of any of the contingencies. mentioned-therein, where- 
by the office of Director should be vacated. © The a 
regarding the ‘latter subject was to this effect: : r ' 
“The office öf'dırector sħall' be vacated: (inter ahdj—if by ‘ndti€eCin 

writing to'the Companyjhe,resigns his office, provided that, the vacation, of 
office shall not take effect unless the directors shall pass a resolution to the 
effect that he had vacated his office within ` six months from the happening 
of the event whereby such director’ had: Vacated hit office: jal 

‘In’ these ‘circumstances, ‘it was held’ that’ the Managing 
Director could not withdraw his resignation’ ‘withbut the consent 
of the company and-that he had vacated his office’ by ‘his letter 
of resignation ‘and’ that'-the resolution- of the’ Boattl’ atthe 
special -méeting- was effective and valid. On the side of the 
respondent; reliance‘has’ beeh placed on two’ décisions, ‘namely, 
those’ in Suddrsana Rad'v: Christian! Pillai and’ Kuppu-Govinda 
Chetii v. ‘Secretary, CaLoperative Central Bank’ Conjeevaram, 
The ‘latter’ case does nof contain any “discussion of the quéstión 
but'is important ii’ view of the fact that-1t dedIs with the very 
letter’of resignation with which we are -éoncérned in- this cage! 
thowgh the detision thefein was-in’ respect ‘of the’ resignation of 
the office’ of ‘thé’ Présidént of thé Society; the’pétitioner ‘béing also 
the Président ofthe Society and thé'letter-of  fesighation beihg 
in respect’of both-his office-a8 ‘president as' well! #s¢his member: 
ship. - Weare 'not’concerned’in the present case with theoffice of 
president but only with thequestion of membership ‘and thétefore 
the decision in Kuppu Govinda Chetts‘v. S ecretary,” Co-perative 
Central Bank, Conjeevaram®, is-not’ very ‘helpful. | The’ discus: 
sion of the point.is containgd in Sundarsana Kao, v. Christain 
Pillai, W ere, “the same, learned Judge, . namely, Sir, Vepa 
Ramesam gelies to. a great extent on certain passages from the 
text ‘boo S, on, elections, , The case with Which t the. “learned 
Judge. ‘had to d deal was; -one in which - the question . for, decision 
was whether, | a. “certain | person | had ed to be an Hanorary 
Magisțrate, prjor 10.4 ¢ certain date, on which, | he was, el elected 43 8 
member, ota local body. R In that gase it wag, held ihat an 
Honorary Magistrate does not cease to hold his office by his 


resignation but only on the acceptance of his resignation. “That 
ee E 
(1923) 45REL S702. © 1o. 8 (1952) MW. 18, 
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decision. is certainly supported by the extracts from the text 
books on elections which relate to public offices or offices in 
local bodies in England which cannot be ordmarily given up 
without either the consent of some authority or the payment of 
a fine for non-acceptance. That case was one similar to The 
Queen v. Corporation of Wigant, which was decided in the 
light of the statutory provision in S. 36 of the Municipal 
Corporation Act, 1882, which provided that a person elected to 
a corporate office may, at any time, by writing signed by him 
and delivered to the town clerk, resign the office, on payment of 
the fine provided for non-acceptance thereof. The reasoning 
which would apply to resignation of a public office of this kind 
cannot be applied to resignation of the membership of a society 
with which we have to deal in the present case. We are there- 
fore inclined to the view that the membership of the plaintiff, 
appellant ceased immediately his letter of resignation reached 
the Society, that is to say, early in June 1930. There was thus 
an immediate cessation oi his membership, and there being no 
provision for withdrawal of any resignation in the Act or in 
the, by-laws, he could become a member again only by comply- 
ing with theprovisions relating to membership. The mere fact 
that he refused to,receive the copy of the resolution sent to 
himin July 1930 and that he attended a meeting of the Society 
some six or seven months later ,has no legal effect so far as 
this question is concerned in the sense that these subsequent 
circumstances could not possibly restore him to his membership 
or-make him a member after he had ceased to be one. It 
follows from this that the plaintiff-appellant ceased to be a 
member more than two years prior to the orders complained o 
in the present suits and to the liquidation. 


The only other ‘point which perhaps deserves some referi 
ence is' ihe question’ whether the liquidator acted within vis 
jurisdiction in these circumstances. So far as this point is con- 
cerned the decision of the Bench in Vatkunta Bhaiv.S arvothama 
Rao’, ‘appears to us'to hold the field and, being a case '’clearly 
in point, has to be followed ‘unless it is declared not to lay 
down the law correctly. Reliance has also been placed on two 
decisions of the Lahore High Court which are to the same 
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effect, namely, Mukand Lal v. Liquidator, Malhotra Bank, 
Hofisabadl and Anjuman-i-lmdad:-Qarza Bahami v. Mehr Dinè. 
In view of the fact-that these decisions relate exactly to the 
present point, whereas the other cases, and in particular Secre- 
tary of State for India v. Meyyappa Chettiar? and cases of 
that description, deal with other enactments, it does not seem 
necessary for us to consider in detail the question whether the 
cases dealing with other enactments really affect the present 
question having regard to the decisions which deal with the 
exact point, which arises in these cases. On these points we 
are inclined to. decide in favour of ihe plaintiff-appellant. 
Nevertheless his, appeals must fail and the suits must stand dis- 
missed because of the absence of leave fromthe Registrar for 
the institution of the suits which, in our opinion, is required 
by the provisions of. S, 48 of the Madras Co-operative Societies 
Act VI of 1932. Having regard to the circumstances of 
these cases, we think the just course to follow with regard to 
costs is to direct the parties to bear their own costs in this 
Court, the appeals being dismissed and the memorandum of 
<ross-objections also. 


eG Appeals dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MpR. Justice Horwit. 


Nithoor Thimmanna Bhat .. Petitioner* (Plaintiff) 





v. 
Aithappa Adyanthaya » .. Respondent (Defendant). 


Limitation Act (IX of 1908), S. 4—Applicabiliity—Swit on promissory 
aote—Courts being closed for summer recess—Assignment of note on reopen- 
ing date—Swit filed on same day—Maintainability. 


. , The promissory note on which the petitioner sued was dated 10th May, 
1930. There was an endorsement of payment on 8th May, 1933, which gave 
a fresh period of limitation, and so the suit on the note had to be filed on of 
before 8th May, 1936.’ On that date, however, the Courts were closed for the 
summer recess. On the reopening day, namely, on Ist June, 1936, the payee 
under the promissory note assigned his rights in the promissory note to the 
petitioner, who filed the suit thereon the same day. 

Held, that S. 4 of the Limitation Act was applicable to the case, and the 
suit waa consequently saved from the bar of limitation. 

Fatma Bi v. AOO OT RAGH: (19315 62 M.L.J. 256: ILL.R. 55 Mad. 630 
(F.B.), considered. - 





I. (1933) LL.R. id Lab. 703. 2, (1937) I.L.R, 18 Lah. 649, 
3. LLR. (1937) Mad. 211. 
C.R. P. No. 356 of 1937, 23rd April, 1940, 
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Petition under S- 25.9fAct TX ofst887,! praying the. High 
Cotirt..to: revise the decree. ofthe | Court of District ı Munsiff 
of Puthur in S:'G.:S: No. 208uof- eine Pi. le wore nl 


ron Me aea iS 
Py Sridara Rao for Petitioner. oat . oes s 
P NOT SAT ds Oe AE 


ae | Krishna. Bao for “Respondent. Meta fat 
he Court delivered tthe. ees Shee CL fy eng D0M" 

* JUDGMENT. — The profnissöry notè dn which the petitioné? 
sued was dated’ 10th May, 1930./ There was an-chdorsement’of 
payment on 8th May, 1933,-which igavéla ‘frésh period Of limita~ 
tion; and” sé-the suit -had td bé-filed on'ot béforé Bthi May;'193b: 
On that datéhowever,; thé Courts weré closets fer the- summer 
técess: ‘On-the reoperfing ‘day, Ist Juties'1936, thepayée tinder'thré 
promissory note assigried his rights i in ‘the promissory noteto the 
present petitioner, and ‘on the’ very same day thé ‘petitioner fileä 
the suit. The District Munhsif of Paithtit,'in ‘whose! “Couft thie 
suit was filed, held-that-'the suit was batred'by limitatidn. “He 
telied on the obsei'fatiofof the Chief Justied in the!-Puit Bench 
decidion of this-Court in' Fatma Bi'y.'N agbdrkkan’, tothe efféct 
that S. 4did not extend the period of limitation. Hel was’ of 
opinion that as at the time when the assignment was made the 
suit was barred, no- rights, passed, to, the, assignee : under the 
assignment. He therefore, although, finding all He ~ points 
raised in favour of the petitioner, dismissed the A 


HOSTER! Suar ET 
Ail that happens after the lapse of three years after the 
creation of a:debt-is.that-the debt cannot, be enforced, ina 
Court of Law. The debt does not cease to, exist ; nor does 
the relationship of ‘creditot and debtor, . “As, Beasley, C Jx said 
in Fatma Bi v. Nagoorkhan}, there was on the:date -of -thè ret 
opening of the Court an enforceable debts -The question ‘that 
arose 10 that appeal was whether a’ person Who ‘could, have , filed 
the suit’ on, the reopening of the Court, buts was unable, to. do, 80 
because the debtor was:ad judged.an insolvent; could “prove in 
irisolvency ; and S. 46 of the. Presidency ‘Towns ‘Insolvency ' Act 

came up for consideration.” That Section’ sa 3 ‘that, all, debts to 
which the debtor is “subject when ‘he j ia; ‘adjudged ” ‘an. insolvent 
shall be deemed to, be debts provable i in insolyency; and, the Full 
Bench held that on the date of the insolvency whieh: was 
the day When tt the ‘Court reopened, that is, more, more, than three 5 years 
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after the debt had: been.incurred,.thedebtor-was still subject to Thimmanna 
the debt. If on the date of the assignment there was.:a debt, ag ; 
then there was nothing to prevent the:creditor assigning it Nanie i 
to.some: other. person: :. A debtor might well pay. his debt even. 

though it were-barred by limitation and .one would expect. an 

honourable debtor.to! .do 30.) Fhe, lower.-Court ‘is ‘therefore 

clearly wrong in saying that on the date: of the ero there 

was nọ interest that coyld be assigned. file 2 


A décision of Beaman, Ta in plaan i Vasudeo, Fhakàor v. 
Tabaji Balajs Wagh hap been referred to by, the learned advo- 
cate for the petitioner in support- of hiş contention that the 
petitioner was entitled to sue; but, that learned Judge, differ, 
ing from a. Bench decision of his,jown, Court in Bat Hemkore 
v, M qsamalli2 , adopted. a reasoning, which has since been held 
tọ: be erroneous both jin his own €ourt and in-other Courts. 
As to the actual point that is raised here, Beaman, J., had very 
little to say... He argued on an, analogy from a case whee an 
acknowledgment took place during the Court recess after the 
period of limitation had expired. - A. decision on which some 
reliance has, been placed. by the other side is one of King, J., 
in Chidambaram Chettiar - v. Venkatasubba Naik3. (That was,a 
case where an acknowledgment took place beyond the period of 
limitation but during the recess. 5S..19, which saves, limitation 
in the case of certain acknowledgments made within the period 
of limitation prescribed, says that 


“Where' before the expitation at the period brekcribed fora suit. Sad 
in respect of any property or right, an acknowledgment bf liability in respect 
of such property or right has been made in writing . . . , a fresh period 
of limitation shall be computed from the time when the a ana 
was 80 signed.” 


0 ‘Phé-wording of $.3 of the Limitation Act indicates ‘that 
S. 4 does not lengthen the period of limitation prescribed ; for 


it says l 7 
“Subject to the provisions wrana. in ee 4 o 25 (jnclysive), every suit i Spee l 

institbted) .“. after thé period of limitation prescribed ‘therefor . nae SE 

shall be dismissed.” ! 2b | e Le 

—. So that’ suits to which S. 4, can ‘be applied are therefore he one 

clearly — ‘not. suits “instituted, during the, period) of limitation m `< a 

prescribed, S. 4 deals with. one ‘of: ‘the: exceptions to, the 97 0" 
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general rule that a suit filed after the period of limitation DERS 
cribed shall be dismissed. . Hf L'a 
Whether, on the date òf the reopening: of» the Cour ithe 
petitioner could maintain the suit against the- respondent would 
depend on the wording !of S. 4,: which permits of a suit 
being filed on the: Tepene of the Court beyond the period 
of limitation. S. 4 runs: 
Where the period of limitation prescribed'for any suit. . . 3 de tees 


on a day when the Court is closed, | the suit. . . .may be instituted. ... 
on the day that the Court reopens.” 


' The period of limitation prescribed for*the filing of the 
suit with which we are now concerned expired while the- Court 
was closed; and S. 4 says that: when that is the case, the suit 
tnay be instituted on the date when the Court reopens. S. 4 
therefore directly applies to the present case and the suit was 
therefore maintainable, and should have been decreed in the 
Peboner s ‘favour. 
£- The petition’ is , accordingly Powe and the suit decreed 
with costs. 

The respondent has filed an uni under S. 8 of 
the Madras Agriculturists’ Relief Act ‘for sċaling down the 
debt. That application will be transferred to ‘the lower Court 
for disposal; and the decree pasted by this cou will be 
subject to the result of that ape enon: | 
© B.V. V. ©” Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

i PRESENT :—MkR. JUSTICE HORWILL. 
Kulikarai Viswanathaswami Temple, 
by its trustee Bava C. — 
swami i ea o, 7 t+ pPebtitoner® (Pejitioner) 
The Assistant anes for Surveys, i 
Electricity Department, Trichino- 
poly and another `. bie ' Respondents (Respon- 
dents). 
__ Telegraph Act (XIII of 1885), Ss.10 (d), 16 and 18—Electric supply— 
Laying of new lines—Ptrwate trees which may be potential danger to the hine 
—Order of magistrate fór cutting trees and atoarding i a Sa 
open to reconsideration by Disirict Judge. j 


Where a new electric line is laid it might be denials: ikat certain trees 
which prevent the laying of the line should be cut down and further it may 
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be necessary to cut down other trees because they are so close as to be a 
potential danger to the line. In such cases, the engineer has no power to cut 
the trees himself, He may apply to the Magistrate for a decision as to what 
trees the owner is bbund to clear away. Where trees are cut by exercising 
authority under S. 10 (d) the magistrate is bound to award compensation. 
The award is open to reconsideration by the District Judge under S. 16 (3) 


For trees cut after me line was erected the magistrate’s award would be 
“nal ; 


Petitions under Ss. 115 of Act V_of'1908 apd 107 of the 
Government of India Act praying the High Court to revise the 
order of the District Court of East Tanjore at Negapatam 


dated 5th October, 1936, and passed in O.P. Nos. 37 and 44 of 
1935 respectively. 


R. S undaralingam for Petitioner. 
The Government. Pleader for Respondents. 


The Court delivered the following i - 
JoveMEnr, —In laying a line for the conveyance of electric 


power in connection with the Pykara scheme it was necessary tQ 
take it through a tope of the petitioner situated i in Anavadapathi 
village. It appears that the engineer in charge of the scheme 
proceeded to cut down certain trees in the petitioner’s tope and 
when he objected, the engineer applied to the Sub-Magistrate 
under S. 18 (1) of the Indian Telegraph Act, which Act applies 
also to electric power lines and the magistrate ordered, the peti- 
tioner not to interfere with the engineer in the cutting down of 
the trees: Apparently acting under S. 18 (2), he- pagsed an 
order which has been filed ag Ex. IV, which evaluates all the 
trees which were cut by the engineer. The petitioner then 
applied to the District Judge under S. 16 (3) of the same Act 
with regard to the quantum of compensation, awarded. The 
learned District Judge thought that S. 16 (3) did not apply; 
and held that the case of the petitioner eas covered by S. 18, 
which says that the Magistrate’s order is final and the District 
Judge had no jurisdiction to entertain any complaint about the 
inadequacy of the compensation awarded. 

S. 18 contemplates action by a Magistfate on the applica- 
tion ‘of-the telegraph authority; but not direct action of tutting 
down trees by the telegraph authority itself. Moreover, S. 18 
only applies to the cutting down of the trees aften a line has 
been erected; because S. 18 (1) begins “if any tree standigg or 
lying near a telegraph line”. Ifa telegraph line does not exist, 
there can be no tree standing near a telegraph line. On the 
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othér-hand,-S. 10 (d)xgives the-telegraph: authority power:to 
lay ‘a telegraph’ lide, upon any” immovable: ‘property anit “to” d 
qecessary , damage for’ the’ proper, laying of the lines.” Tt’ ‘is 
authorised .to pay- full compensationsto: all; persons interested for 
any’ damage: sustained - by? them’ by Yeasón’ of e” exercise “of 
thdse ‘powers. ‘ Where“ line is'laid across a Re it would i first 
of all be  (Hecessary., to- cut, down certain trees in, order. that the 
line might } be laid. Tt might, then b be ‘desirable, that.certain other 
trees, wi ich do > prevent the laying of the, line, should be cut, down 
because’ “they. are $o close AS to be a potential danger, tajthe lines 
In such cases, the « engineer has no power to cut the trees himself! 
He must apply to the Magistrate, who presumably would, have 
to exercise his discretion as’to"what trees the owner is bound to 
clear away. Admittedly, -the engineer:did cut down some trees 
without any application to. the -magistrat¢,an and he. could: only 
have cut those trees by exercising authority. under 5, 10; (d). 
Forthat ` ‘purpose he’was bound fo award compénsation j and if 
we ‘asgtitie that the values of ‘Me'iteés which he considered, to.be 
propèr is’ that get out in Ex. LV; then that, award i is open to. re- 
considérdtion by the District Judge upon the pregent application 
utider'S."T6' (3). "Any oth e Pr had to be cut ep for 
the: ‘layihg of’ the “Ting Vout’ alst als { 
éven" though! the’ magistrate” passed aiei concerning the m., 
Thöse "trees" Which ` were tut down'after the line was €] rected on 
the ordér’of ‘theyinagistrate would be covered by, z 18: and the 
magistrate’ 5, valiatioñ ‘would be ‘final, ” i E T, 


i “These “petitions are therefore. allowed and the: petitions 
seta e lower Court 1 remanded. for disposal “according to jaw, 
Costs of t these’ “ap slications s will be costs in the cat se.and, provi- 
a will’ be made by he learned E ‘District Judge | for them. in his 


order.. h 
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oe AS ‘the. applications . were dismissed, on a preliminary, point 
pint fi ,pantięs n had, any ‘opportunity. of letting in, evidence, it 
of course follows that ‘they, will haye to | be. given a an BPO ESE 
to let in evidence on the relevant : points raise 
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[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PREsENT:-SirR ALFRED Henry Lionet Leaca, Chief 
Justice, MR. JUSTICE KING AND MR. JUSTICE SOMAYYA, 
Katikineni Venkata Gopala Nara- i 
simha Rama Rao .. Appelani* (Defendant) 


v. 
Chitluri Venkatramayya .. Respondent (Plamisf). 

Evidence Act (I of 1872), Ss. 74 and 65 (¢)—Siatemenis by assesses in 
support of ms return furnished under Income-tax Act, S. 22—Whather public 
documents within S. 74, Buidence Act—Certified coptes of—Admiusnbthiy 
under S. 65 (6) of Evidence Act—Income-tax Act, S. 54—-If a bar. 

In a suit on a lost promissory note certified copies of statements filed by 
_ the plaintiff in support of his income-tax return, were tendered in evidence to 
prove the notes, 

Held, it would be putting an unwarranted restriction on the words 
“Documents forming the acts or records of the acts” to say that they should 
be confined to those parts of an income-tax record which the Income-tax 
Officer has himself prepared and to exclude documents which he has himself 
called for or which have been admitted to the record for the purposes of the 
assessment. The statements would be public documents within the meaning 
of Evidence Act, S 74 and certified copies of the same would be admissible 
in evidence as secondary evidence under S. 65 (e) of the Evidence Act 
There is nothing in S. 54, Income-tax Act, which prohibits a party from 
putting in evidence a certified copy of an income-tax return. 

Awwor Ali v. Tofosal Ahmed, (1924) ILL.R. 2 Rang. 391 and Dewdati Y. 
Shriram Narayondas, (1931) LL.R. 56 Bom..324, not followed. 

Venkaiaramana v. Varchalu, (1938) 50 L.W. 681, referred and Mythili 
Ammal y. Janaki Ammal, I.L.R. (1940) Mad. 329, overruled. 

Appeals respectively against the decrees of the Court of 
the Subordinate Judge of Ellore dated 29th March, 1937, in 
O. S. Nos. 14 of 1935 and 28 of 1936 and petitions praying 
that in the circumstances stated in the affidavit fled with 
C. M, P. No. 980 of 1940, the High Court will be pleased to 
scale down the decrees in O. S. Nos. 14 of 1935 and 28 of 
1936 on the fileof the Subordinate Judge of Ellore, respectively, 
under the provisions of the Madras Act IV of 1938. 

.. «P, V. Rajamannar, K. Subba, Rao and D. Suryaprakasa 
Rao for Appellant. 

Sır A. Krishnaswami Atiyor (Advocate-General), Nugent 
Grant and V. Suryanarayana for Respondent. 

The judgment of the Courtt (Wadsworth and Patanjali 

” ` à . ` l 
Sastri, JJ.) referring the question to a Full Bench was delivered by 

Wadsworth, J.—These two appeals raise the question of the 
liability of the appellant on two missing. promissory notes, ong for 
Rs, 9,704 dated {6th February, 1952, and the other for Rs. 24,400 

* Appeals Nos. 234 and 235 of 1937and . ıı * 15th April, 1940.. 


C. M. Ps. Nos. 980 and 981 of 140. t 13th March, 1940, 
33 
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dated 13th February, 1933. The former promissory note formed 
the subject-matter of O. S. No. 14 of 1935 against which A. S. 
No. 234 is preferred. The execution of this promissory note was 
admitted but the defendant (appellant) pleaded that it was dis- 
charged except fora small amount. The second promissory-note 
formed ,the subject-matter of O. S, No. 28 of 1936 (against which 
A. S. No. 235 is filed) and its execution is totally denied by the 
appellant. The promisee (plaintiff) was a well-to-do Vaisya mòney- 
lender and. it is common ground that up’ to 28th March, 1934, he 
and the defendant, an imporlant Mokhasadar, were on very friendly 
terms and had considerable dealings. On Ist February, 1934, the 
defendant made over the income from some of his lands to his wife 
for aterm of years and itis said that this transaction made the 
respondent uneasy about his advances to the appellant. On 17th 
February, 1934, both the parties were at Ellore and it is alleged 
that the respondent accompanied by P. W. 2, who is admittedly a 
member of the same community and indebted to the respondent, 
visited a vakil (P. W. 3) who also belongs to the Vaisya com- 
munity and who is the legal adviser of P. W.2. That vakil was 
asked to draft a promissory note in renewal of previous debts due 
from the appellant to the respondent, the promissory note to be 
executed both by the appellant and his wife because of the alienation 
in the wife’s favour already referred to. The plaintiff’s case was 
that the vakil was shown both the promissory notes not only.the 
note for Rs. 9,000 and odd but also the note for Rs. 24,400 and 
that he prepared a draft with reference to those two notes which 
were to be renewed by the joint promissory note. It is alleged 
that in the’ same evening the draft was handed over to the appellant 
inthe shop of P. W. 2 and that an arrangement was made that 
the appellant should send word to the respondent, so that the latter 
might come to the appeHant’s house for the execution of the new 
promissory .note. The respondent lives at Chintalapudi, the 
appellant at. Pothapur some five miles away from Chintalapudi. . 
On 28th March, 1934, there was a meeting of the Chintalapudi 
Taluk Board of which both the plaintiff and the defendant were mem- 
bers. Itis alleged that there was on that day some slight misunder- 
standing between them arising out of a vacancy on the District 
Educational Council. There is nothing to show, however, that 
there was any serious quarrel and the incident is only referred to 
on. behalf of the appellant as indicating that the appellant would 
not be very likely ‘to send an invitation on the following day 
to the respondent. It is by no means clearly established that any 
real*misyunderstanding did in fact arise. On 29th March, ‘it’ is 
‘alleged: that the appellant sent his servant,’G. Sitayya, who has not 
been ramine to the peepee to ask him to “come ` ou the 
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following . day with the notes to Pothanur for the execution of the 
joint promissory note.: On the same-evening, it is alleged that the 
appellant himsel§g visited. the respondent and told him that he and 
his wife would execute a-fresh promissory note.and asked him to 
bring the prior notes. At the same time he is age to have 
borrowed a further sum of Rs. 300. 

‘On 30th March, 1934, the respondent went to Pothanur 
at¢companied' by his brother Sitayya, (who has.not been examined) 
and a dependent (P. W. 22) ina cart driven by D. W.2. D. W.2 
denies that. he drove the cart and.even denies that he knows how 
to drive a cart and’ there is reason to think that he has been won 
over. The party is said to have met P .W..12 and P. W. 17 on the 
way to Pothanur and to have told them the purpose of their 
journey. P. W. 12°is indebted tp the plaintiff and P. W. 17’s 
evidence is contradicted by D. W. 1 with reference to the object 
with which, he had gone-out,that day. Little importance can be 
attached to either of these witnesses. When they arrived at the 
appellant’s houge, the respondent: and his companions were asked 
-to go and'get their food and return afterwards. They are alleged 
to have had a meal ig. the house of the village school master 
(D. W. 10) who has been examined to deny this occurrence. He is, 
however, obviously subject to the influence of the appellant and no 
weight can be attached to his denial. When the respondent and his 
companions returned to the appellant’s house shortly after noon, it 
-is alleged that the proceedings were witnessed by three independent 
witnesses. Oneis P. W.4,a Christian, employed in a Ghintalapudi 
tannery, who is said to have gone there accidentally when going 
on his rounds collecting skins. He ig mentioned as an eye-witness 
in the.’report to the police made the game evening and there is no 
apparent reason for him to be introduced into the case unless he 
was actually present. He generally .supports the respondent's 
story. Besides him three other persons belonging to the village of 
Ganicherla, four miles from Pothanur are said to have been 
present. They are P. Ws. 5 and 6 and another man who has not 
-been examined. Their, presence is not mentioned in the complaint to 
‘the police. The P. Ws. 5 and 6 are both indebted to the, plaintif. 
They are said to have gone to the respondent’s house to Duy timber. 
They support the respondent’s version of the occurrence but the 
fortuitous presence of these persons who are indebted .to the 
_respondent at the time of this occurrence must necessarily be 
auspicious and the suspicion, is enhanced by the omission of their 
names {rom the complaint to, the police. No ene weight can 
therefore be attached to their evidence. 

The respondent’s story of the, occurrence, at i1 P.M. on the 30th 
-of March*is briefly this: | a a 
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He and his party were sitting on the verandah. The appellant 
went inside to call his wife and came out saying that bis wife was 
behind the door, she being a lady who does note appear in public. 
The appellant said that he would read the notes to his wife and 
asked the respondent for thèm. The respondent handed over the 
whole bundle of promissory notes. The appellant began reading out 
the note for Rs, 24,400’ and suddenly rushed into the house with the 
notes in his hand and bolted the‘door from inside. He then called 
to his servant Subbayya, whose presence is spoken to by all the 
respondent’s witnesses, and told him to drive the respondent’s party 
away. ‘hen some 25 or 30 of the appellant’s servants came with 
sticks and drove them out. The respondent and his companions 
returned on foot to Chintalapudi, meeting P.W. 12 and another on 
the way. P.W. 12 is significantly another of the plaintiff’s debtors 
and his evidence carried the matter little further. 

At 10 p.m. on the night of the 30th, the respondent madea 
complaint to the Chintalapudi Police. This complaint (Ex. XIII) 
states that the appellant'waa indebted under the two promissory 
‘notes, the second of which was in respect of the respondent’s wife's 
money, that as a result of the conveyance of the appellant’s pro- 
perty to his wife, the respondent: pressed for payment and on the 
invitation of the appellant went to Pothanur with his brother and 
‘P.W. 22 taking “the aforesaid promissory notes” and it mentions 
the cart driver D.W. 2. The appellant asked them to come back at 
noon so that all the old promissory notes could be read over to his 
wife. Ex. XIII then describes briefly the incident in the afternoon 
mentioning the presence of P.W. 4. There are certain Significant 
omissions from Ex. XIII. The most important is that it says 
nothing about the fespondent’s’ brother Mallayya to whom the 
major portion of the money ‘due under the: promissory note for 
Rs. 24,400 is alleged to have been originally due. It does not men- 
tion the presence of P.Ws. 5 ‘aud 6 nor: does it refer to the 
witnesses who are said to bave met the respondent on his way to 
and from Pothanúr. ' , 

This complaint ‘was investigated by the police. On 4th April, 
1934, the respondent made a statement to the police which’ ig 
Ex. XVII. In that statement he says that the Promissory note for 
Rs. 24,400 was executed in substitution for two debts due under 
promissory notes by the appellant to the respondent’s wife and his 
brother Mallayya. The respondent was apparently asked if this 
larger promissory note was mentioned‘in his ledger and he gaid 

that he would search for the ledgers and then say and’ that he 
cotild not say if that amotimt was entered separately in another 
book or if it was entered in the usual book andhe could not say if 
he had opened a ledger in his wife’s name. He said that he had 
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taken his account books on the first of April to show to his Vakil 
with reference to a civil suit and had handed them over to his 
younger brother and that he would make a fuller statement after 
sending for the books from Ellore. It must be conceded that the 
terms of the statement to the police do not suggest that the respon- 
dent at that time was confident that the details regarding this trans- 
action for Rs. 24,400 would be found in his ordinary accounts. 

The criminal case against the appellant failed and subsequent 
revisional proceedings were also unsuccessful. The respondent 
thereafter filed first a suiton the admitted promissory note for 
Rs. 9,000 and odd and it was only after this suit had made some 
progress that the further suit was filed on the promissory note for 
Rs, 24,400 and the two suits were clubbed together for trial. 

There are numerous -circumstances in this case which have 
made it very difficult to come toa confident conclusion. Prima 
facie the evidence adduced by the respondent regarding the occur- 
rence at Pothanur is such as to give rise to suspicion. Nearly all 
the witnesses who speak to this occurrence are his castemen or 
demonstrably persons amenable to his influence. The delay in 
filing the criminal complaint was sufficient to permit of some 
exaggeration if the complainant had been so minded. The omission 
of reference to Mallayya’s debt in Ex. XIII, the addition to the 
original story of several apparently interested witnesses and the 
non-committal attitude of the respondent on the 4th of April when 
questioned about his accounts, were also circumstances which 
would justify a suspicion that we had to deal with a story which 
was undergoing developments; and it may well. have been that 
these suspicious factors led to the failure of the criminal case. On 
the other hand, there are many circumstances which prevent us 
from rejecting the respondent’s story asa completely false story, 
though no doubt it was supported bya considerable volume of 
dubious evidence. It cannot be denied that something must have 
happened at Pothanur on the 30th of March which led to the 
complaint (Ex. XIII) and we see no reason to doubt that the inci- 
dent which led to this complaint was witnessed by the tannery 
employee (P.W. 4). Otherwise, there is no apparent reason for 
including his name in that complaint. -It was probably also witnes~ 
sed by the cart driver, D.W. 2, who has been prevailed upon to 
deny all knowledge of the occurrence. The defence story isa com- 
plete denial of the whole occurrence coupled with a denial of the 
execution of the promissory note for Rs. 24,400 and the prior 
notes which led up to that transaction and also with a story of dis- 
charge of the earlier promissory note except fora sum of Rs. 500 
and odd. , Now, it seems to us clear that the defence evidence 
must be to a great extent, if not entirely, false evidence. It is 
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common ground that the respondent and the appellant, both men. 
df influence and: positión; were dn very friendly terms up to the’ 
30th of March, 1934. The slight incident on the 28th, even if trues 

was admittedly not of such importance as to affect’ their generally- 
friendly relationship. In such circumstances, itis incredible that- 
the respondent, a rich Vaisya money-lender, would have invented 

out of nothing at all a completely false story of an’ outrageous 
crinie whereby he could fasten upon his friend a liability for 
approximately Rs. 34,000, which was not true at all: “It would of 
course be quite conceivable, if there had been a violent quarrel 

between the parties connected with the -dadinittedly-genuine premis»: 
sory ‘note for Rs. 9,000 and odd and resulting in‘the destruction or 

appropriation of this promissory note, that- the ‘respondent might 

have utilised the interval between this incident and his complaint to 

exaggerate the story and add to it a false claim for Rs.: 24,400; 
and in such circumstances it is conceivable that the appellant might 
have retaliated by putting forward a false story of discharge of 

the admitted promissory note and have denied the whole occurrence 
in order to support his false story of discharge. Such a theory 
would explain the delay -inthe complaint and its omissions, ‘the 
hesitations of the respondent.in his first statement to the police and 
the anxiety of the respondent to add to his. witnesses a number of 

persons subject to nis control who would support the details of his 
story. It would also explain the anxiety of the appellant to 
repudiate ‘the whole’occurrence, his‘unwillingness to produce his 
own accounts and the not very convincing evidenceadduced by him 
of ‘the discharge of the earlier promissory note. But such a theory 
can only be entertained in the absence of reliable evidence that this’ 
promissory note for Rs: 24,400 was'in existence before the 30th of 
March. If the respondent can: prove that this large debt was 
evidenced by a promissory note which had been in his possession 
long before this alleged occurrence on the 30th March, 1934, it is 
incredible that he. would. have cortcocted a false story of the loss of 
this promissory note instead of simply filing a suit upon it, We 


are unable to accept the theory ‘that there was no ‘occurrencé at’ 


Pothanur on the 30th of March, 1934 and unless it is possible to 
show that the respondent’s story of what happened that day has 
been exaggerated probably by the inclusion of a promissory ‘note. 
for Rs, 24,400 which did not exist amongst. the documents lost., on 
that.day, the only possible inference from the appellant’s denials, 
from the false evidence which he has adduced, from the suppres- 
sion of ‘this accounts’ and from ‘the: failure to examine his two 
servants Sitayya and Subbayya:who are alleged to have taken part 
in this occurrence, is that-the-réspondent’s story must be gubstanti-. 
ally true. ee ee ee ie a us ws 


- — —_ 


- —— —— —_— — = 


=- — — T a ee 


II] THE MADRAS LAW JOURNAL REPORTS. 263. 


. The main question in this case therefore becomes the question 
whether the existence of this promissory note for Rs. 24,400 before 
30th March, 1934 has been satisfactorily demonstrated, 


Now, the evidence of the earlier existence of this debt, apart 
from the statements of the plaintiff and witneases interested in 
him, on .which much reliance cannot be placed, consists of (1) 
the respondent’s own accounts, (2) the evidence of the vakil 
(P. W. 3) regarding what he saw on 17th February, 1934, and (3) 
Exs. H and E, certified copies of the profit and loss statement 
attached to the respondent’s income-tax return and the statement 
on which it was based, which were apparently filed on or before 
17th May, 1933, before the income-tax Officer. The accounts 
show entries corroborating the story of the execution of the pro- 
missory note for Rs. 24,400 on 13th February, 1933, with corres- 
ponding credits in favour of the plaintiff’s brother and wife 
relating to liabilities originally due from the appellant to them 
which the respondent had taken over in return for the execution 
of this note. The ledger entries are not signed and a good deal 
of attention has been devoted to the question whether the respon- 
dent always took in his ledger the-signatures of persons executing 
promissory notes at his house. It seems to have been his usual 
practice to do so, but not his invariable practice. It has been 
pointed out that the adjustment entries relating to the credits to 
respondent’s wife and brother are in isolated pages of the ledger 
and that all these ledger entries might well have been interpolated 
—an allegation which receives some confirmation from the respon- 
dent’s own‘non-committal statement to the police (Ex. XVII). 
The entry'in the day book finds its place in chronological order 
and is prima facie good evidence of the transaction, more especi- 
ally as the general truth of the respondent’s' account does not 
appear to have been seriously attacked by the lower Court. But 
it is to be noted that the respondent maintains his day book in à 
loose leaf system similar to that ordinarily adopted’by Marwaries; 
and any account maintained jn loose leaf form must necessarily be 
less convincing than a similar account maintained in a bound book. 


The evidence of the vakil (P. W. 3) was not seriously attack- 
ed in cross-examination except to the extent that his memory of 
the details of what he saw was challenged. He definitely says that 
he saw two promissory notes, one for more thar Rs. 20,000 and 
the other for Rs. 10,U00 and odd executed by some Mokhasadar of 
Pothanur. -His evidence is not very precise or accurate. The 
vakil in-question belongs to the same community as the respondent, 
but he does not appedr to have had any previous connection *with 
the respondent though respondent’s debtor, P. W. 2, was his client. 
There ig no apparent reason to conclude that P. W.3 was not 
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trying to speak the truth, He may, however, have honestly 
thought that he remembered ‘details about which he. had been 
subsequently told. ° T 


- The most tonclusive piece of evidence on this question of the 
previous existence of the promissory note for Rs. 24,400 is provid- 
ed by Exs. E and H which are certified copies of the income state- 
ment and profit and loss statement, the latter purporting to have 
been signed by the plaintiff on 17th May, 1933, the former of which 
sets forth this debt of Rs. 24,400 as due to the respondent. There 
is, however, a serious difficulty with reference to the admissibility 
of this evidence. Objection was taken to it at the time when it 
was tendered and we deem it necessary to refer to a Full Bench 
the question of its admissibility in view of the decision of our 
learned brothers Burn and Stodart, JJ., in the case of Mythts 
Ammal v. Janaki Ammal. In our opinion the evidential value of 
these Income-tax documents is such thatif they are admitted, the 
correctness of the lower Court’s conclusion is clear. If they are 
to be rejected, we shall have to decide hereafter whether the 
remaining evidence is sufficient to establish the pre-existence of 
this note for Rs. 24,400 which, if established, seems to us, in view 
of the defendant’s' denials and suppressions, to warrant the decree 
which has been given. i 


The legal diffculty may be briefly stated. Exs. E and H are 
both certified copies. If the original is a public document within 
the meaning of S. 74 of the Evidence Act, then the certified copies 
are good secondary evidence of that original under S. 65 (e). If 
these statements are not public documents, we are unable to see 
how the certified copies can be admitted into evidence under any 
other clause of S. 65 of the Evidence Act. S. 74 defines public 
documents as documents forming the acts or records of the acts 
(1) of the sovereign authority, (2) of official bodies and tribunals, 
and (3) of public officers, legislative, judicial and executive, and 
the term includes also public records kept in British India of pri- 
vate documents. The question is whether an income-tax return 
and the statements accompanying it form part of the record of the 
‘act of the Income-tax Officer who makes the assessment. In the 
case just referred to, the learned judges decided, without quoting 
any authority other than the statutory provisions, that it was the 
policy of the law that statements made in income-tax returns 
should not be used in evidence against the person making them or 
against any one else, that income-tax returns could not be proved 
‘by secondary evidence and that the income-tax return was not 
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part of the record of the act of assessment and not a public docu- 
ment as defined in S. .74 of the Evidence Act. In coming to this 
conclusion, the'dearned judges appear to have been greatly in- 
fluenced by the provisions of S.54 of the Indian Income-tax Act 
which prohibits the disclosure by any public servant of particulars 
contained in an income-tax return or statement. Now quite 
clearly this section applies only to disclosures and does not prohibit 
the Income-tax Officer from giving to the person who made the 
return a’copy of that return. In fact, we are informed thatthe 
departmental orders expressly provide for the giving of such a 
copy to the assessee on application. It seems to us that there isno 
ground of public policy which would prevent such an assessee from 
using in evidence such a copy when it has been granted to him. 
Nor are we convinced that the ground of public policy isa sufficient 
reason for excluding from evidence any document which is legally 
admissible under the Evidence Act and is not excluded by any 
statutory prohibition. This view has been adopted in the case of 
Venkataramana v. Varahalul, a decision of Varadachariar and 
Pandrang Row, JJ., anterior to the decision of Burn and Stodart, 
JJ., but apparently not brought to their notice. Waradachariar and 
Pandrang Row, JJ., were actually dealing with a copy of a state- 
ment recorded by the Income-tax Officer which clearly was a public 
document and they held that certified copies of such a statement 
were admissible notwithstanding the provisions of S. 54 of the 
Indian Income-tax Act. The learned Judges refer to a decision in 
Anwar Ali v. Tafozal Ahmed2, wherein a singlé Judge held that 
income-tax returns being made confidential by S. 54 of the 
Income-tax Act, certified copies of such a return could not lawfully 
be given and if given could not be used in evidence. In Devidutt 
v. Shriram Narayandoss8, a Bench of the Bombay High Court held 
that certified copies of an income-tax return could not be given in 
‘evidence, because the return is not a public document within the 
meaning of S. 74 of the Evidence Act and that the prohibition in 
S. 54 of the Indian Income-tax Act was sufficient to warrant the 
view that a certified copy could not be lawfully obtained and would 
not be admissible in evidence if obtained. It seems to us that these 
decisions raise a question of far-reaching impoftance. With all 
respect to the learned Judges who have held otherwise, we do not 
consider that the prohibition against the disclosure of the contents 
of an income-tax return can have any bearing on the admissibility 
of the contents of that return filed at the instance of the person who 
made it. If the income-tax return is a part of the record of the 





1. (4939) M.W.N. 1028, 2. (1924) I.L.R. 2 Rang. 391. 
3. (1931) LL.R. 56 Bom. 324 at 329. 
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at of the Income-tàx'Officer making the.. assessment, .a certified 
copy uf “the document camlawfully be given, subject: to. the -pror 
hibition-against' disclosure ‘in S. 54 of the Indian *Income-tax Act: 
If it has beeh so given, then by the terms of S.65 of the Evidence 
Act it's, no’matter who produces it, good evidence of the original, 
provided that the-original is a public document; and we do not 
think that considerations of public policy can warrant its exclusion 
from’ evidence. If an income-tax ‘return is not a public..document, 
as ‘being part-of the record of the Act of the assessing officer, it is 
dificult to see how a plaint or written statement in a civil suit or a 
complaint ina criminal case can be deemed to be public documents 
guch-as can be proved by the production of certified copies. It is 
the almost universal practice of the Courts to grant certified copies 
of such documents and to admit them in evidence, though ‘the 
admissibility of ‘a certified copy of‘a plaint appears to have beer 
successfully challenged in one or two cases, not of this- High 
Court." Weare inclined to the view that an income-tax return being 
the basis-of the Income-tax Officer’s assessment, must be treated as 
part'òf the record of the dct of assessment and must therefore be 
regarded as a public document of which a certified copy can: ‘bb 
given in evidence. The matter, however, being the subject of 
agémewhat conflicting rulings: of’ Benches of this High Court we 
refer to a Full Bench the following question: =‘ 


ae 

“ Whether a ee and lows statement and a statement showing the 

details of net income, filed by an asseasee in support of bis return of income 

furnished under'S: 22 of the Indian Income-tax Act are public documents 

with teference to S. 74 df the Evidence Act of which certified copies: would 
be admussible acne . 65 (e) of the Evidence Act.” .-- . 


This appeal coming on for hearing in pursuance of.the 
aforesaid Order of -Reference, the Court (Sir Alfred Henry 
Lionel Leach; Chief Justice, Mr. Justice King and Mr. Justice 
Somay ya)’ expressed the following 


, OPINION." a The C hief J ustice. Before acain to 
examine. the prowsions of the sections of the’ Indian Evidence 
‘Act mentioned. in-the question under reference it is destrable to 
state the effect of S. 54 of the Indian Income-tax Act, 1922, as 
4n-.some cases where certified copies of the income-tax documénts 
haveé-been tendered in- evidence its provisions have been mis- 
understood- and misapplied. SubS. (1) of S.'54 of the Indian 
‘Income-tax’ Act states that all paraan contained in a state- 
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ment made, return furnished or accounts:or documents produced 
under the provisions of the Act, or'in evidence given in the 
course of proctedings under the Act other than procéedings 
under Chapter VIII (which relates to offences and penalties) 
or in a record of an assessment proceeding, or a proceeding 
relating to the récovery of a demand shall be treated as con- 
fidential, and, notwithstanding anything contained in the Indian 
Evidence Act, 1872, no Court shall be entitled to require a 
public servant to produce a document referred to in the section 
or to give evidence thereon. Sub-S. (2) provides for the 


punishment of a public servant who unlawfully discloses parti-. 


culars of an- incómetax matter. SubS. (3) sets out the 
occasions on which disclosure can lawfully be made. It is not 
necessary to set them out as the provisions of sub-S. (3) 


have no application here and have no bearing. on the reported: 


decisions which have relation’ to the application of S. 54. 


_ While S. 54 prohibits the disclosure, except on specified 
occasions, of matters connected with an assessment to income- 
tax and prohibits a Court from requiring a public servant to 
produce the documents mentioned in the section orto give 
evidence in respect of them, it does not follow that the Court 
may not admit in evidence a document which falls within S. 54 
(1). This will depend on whether the document is admissible 
under the provisions of the Indian Evidence Act. Paragraph 
85 of the notes and instructions compiled by the Income-tax 
department for the guidance of its officers states that the 
following persons shall, in practice, be allowed to‘inspect or to 
receive copies: (1) In any case the person who actually made 
the return; (2) any partner (known to be such) in a firm regis- 
tered or unregistered to whose income the return relates; and 
(3) the manager of a Hindu undivided family to whose income 
the return relates, or any other adult member of the family who 


has been treated as representing it. There is nothing in S. 54 


to prohibit this practice and it is only right that a person who is 
concerned with an assessment should be allowed to obtain copies 
of the documents- relating to his assessment to income-tax 
should he so desire, and if copies are supplied he may put them 
in evidence in a suit ifthe Evidence Act allows it; 

I will now turn to the relevant provisions of the Indian 
Evidence Act. 5. 74 ay that the. petollowine documents are 
public documents:— . .. 
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(1) documents forming the acts or records of the acts, — 
(t) of the sovereign authority, 
(ti) of official bodies and tribunals, and à 
(#7) of public officers, legislative, judicial and executive, whether of 
British India, or of any other part of His Majesty's’ dominion or of a 
foreign country; ` 


(2) public records kept in British India of private documents. 

S. 75 states that all other documents are private. S. 76 
provides that every public officer having the custody of.a public 
document, which any person has a right to inspect, shall give 
that person on demand a copy of it on payment of the legal fees 
therefor, together with a certificate written at the foot of the 
copy that it is a true copy. S. 77 says that certified copies may 
be produced in proof of the contents of the public documents or 
parts of the public documents .of which they purport to be 
copies. Therefore, if a documentis a public document, it may 
be proved by means of the production of a certified copy. 
Private documents must be proved by primary evidence, except 
in such cases where secondary evidence is permitted under the 
provisions of S. 65. Clause (¢} of that section allows secondary 
evidence to be given when the original is a public document 
within the meaning of S. 74. If an income-tax return ora 
statement filed in support of it is a public document witnin the 
meaning of S. 74, certified copies will be admissible under S. 65 
(¢). The answer to the question whether a document of this 
nature is a public document depends on whether it is a document 
forming an act or the record of an act or acts of an Incometax 
Officer. Before.stating my opinion on the question I will first 
refer to certain of the cases which have been quoted in argu- 
ment. 

In Anwar Ak v. Tafozal Ahmed1, a single Judge of the 
Rangoon High Court held that income-tax returns being made 
confidential by reason of S. 24 of the Income-tax Act, and 
the disclosure of their contents being a punishable offence, 
certifed copies cannot be admitted in evidence. The Court did 
not consider the effect of S. 74 of the Indian Evidence Act and 
decided against the admissibility of the certified copies submitted 
on the ground that S. 54 of the Indian Income-tax Act made the 
issue of copies unlawful and made the disclosure of the parti- 
cular contents in the return an offence punishable with imprison- 
ment: “In my opinion there is here a misconception. S. 54 does 





1. (1924) LL.R. 2 Rang. 391. 
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not make the issue of a certified copy of an income-tax return 
to an assessee unlawful. The return is a confidential document 
and cannot be disclosed to a third party, but there can be no 
objection to the maker of the return, having a copy for his own 
purposes if he so desires. So far as the assessee is concerned 
he 1s not bound to treat the document as confidential. 

A Bench of the Bombay High Court considered the ques- 
tion of the admission of certified copies:of income-tax returns 
in Devidutt Ramniranjandoss v. Shriram Narayandas1 and 
held that they were not admissible, but the decision was based on 
a different ground from that given by the Rangoon High Court 
in Anwar Ali v. Tafosal Ahmeda. The reason given here was 
that the assessee had no right to inspect the original documents 
in the custody of the Income-tax Officer and the latter was not 
bound to give certified copies to the assessee on demand. It was 
considered that the words ‘right to inspect’ in S. 76 of the 
Evidence Act exclude all such documents as a Government 
officer has a right to refuse to show “on the ground of state 
policy or privilege, etc.” But an Income-tax Officer would not 
be fulfilling his duty if he refused to allow an assessee to inspect 
-bis own return. If he did so he might be placing an assessee 
at a disadvantage when the assessee was. objecting to an 
improper assessment. The Bombay High Court, however, 
considered that there was nothing in the terms of S. 54 of 
the Income-tax Act and the intention of the Legislature 
underlying it, prohibiting an assessee from giving secondary 
‘evidence of the contents of the return made by him or on his 
behalf or of the assessment order made upon him or his firm on 
that return, where such secondary evidence would be admissible 
under the Indian Evidence Act. Where the original cannot be 
produced the best secondary evidence must be a true copy. 

A Bench of this Court (Varadachariar and Pandrang 
Rao, JJ.) held in Venkataramana v. Varahalu8, that a certified 
copy granted to an assessee of a statement made by him on oath 
before an Income-tax Officer is admissible in evidence and there 
‘is nothing in S. 54 of the Income-tax Act or any of the provi- 
sions of the Evidence Act which precludes its admissibility. 
The statement was regarded as being a public document because 
it was a statement recorded by the Income-tax Officer | and 


~ 





1. (1931) LL:R. 56 Bom. 324, 2^ (1924) I,L.R. 2 Rang. 391. 
3° (1938) 50 L.W. 681. 
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‘therefore a document forming’a'record of his act. Though 
they did-not ‘accept -the Bombay ‘interpretation of S. 76 of the 
Evidence ‘Act the learned Judges concurred*in the opinion 
‘expressed by the Bombay High Court in Deviduit. Ramniranj an- 
doss v. Shriram Narayandas!, thatan income-tax retuyn is not 
a public document. They did not say so, but it is to be gathered 


_ from their judgment that they-did- not regard an income-tax 


return asa public docufnent,-because it is, prepared by the 
"assessee.. ., a os ; ' l 
The ‘question whether an'income-tax return ‘is, a publi 
document was discussed at somé ‘length by a Bench of this 
Court (Burn and Stodart, JJ.) {in Mythili Ammal v. Janaki 
Ammal? and the conclusion arrived at was ‘that it is not a 
public document: within the meaning of S. 74 of tbe Indian 
Evidence Act. The learned Judges considered’ that it was 
impossible to infer from the wording of the Act that a return 


`. made by an assessee is either part of''the act of the Income-tax 


officer‘or part of the record of the act of that officer. In their 
opinion to allow a person who comes into possession of a certi- 


fied copy of a return to produce. it in Court and so prove the 


contents of the return would be defeating the express provisions 
of S. 54. Ihave said sufficient to indicate that in my opinion 


there is nothing in'S..54 which prohibits a party from putting 
“in evidence a certified copy of an income-tax return if that 


return is a public document and that the learned Judges mis- 
understood the effect of that section.” It only remains to be 
considered whether the. opinion that an income-tax return, is 
outside S: 74 of the Evidence Actis correct. > n: ' 

' -The judgments ‘in Venkataramana v. Varahalu3 ang 
Mythili Ammal v. Janaki Ammal? indicate that in the opinion 
of the leárńed Judges ‘who ‘decided those cases a document on 
the record of an assessment proceeding cannot be deemed to 
‘be a: public document within the meaning of S. 74 of the 


‘Evidence Act, unless. it be a statement: recorded by the 


Incorhe-tax.: Officer himself or an order passed by him, and. 
therefore does not include a document drawn up by the 
asdesseee or under.the assessee’s directions. In my opinion 
this ‘interpretation'.of .S. 74 of the Evidence Act is too 
liited. S. 22 of the Income-tax:Act empowers the Income-tax 
pone = ME - - 
E (1931) LL.R. 56 Bom. 324. 2.. IL.R. (1940) Mad: 32. 
3, «(1938) 50 LSW: 681. 
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Officer to call upon a person to submit a return of his income. 
S. 23 states that if the Income-tax Officer is' Satisfied that a 
return made under S. 22 is correct and complete he shall assess 
the total income of the assessee and shall determine the sum 
payable by him on the basis of the return. The submission of 
the return constitutes the fulfilment of a requirement of the 
Income-tax Officer; in other words, it is a document which he 
has caused to be prepared. Can- it then be dissociated from his 
action in calling for the retum? If the Income-tax Oficer -is 
not satished with the return he can call upon the assessee to 
produce evidence in support of it. If the assessee produces 
evidence the Income-tax Officer must consider it in determining 
the sum to be paid by the assessee. A profit and loss statement 
filed by the assessee is evidence in the matter and the Income- 
tax Officer may draw it up himself, if he thinks it expedient to 
do so. It is common ground, that an order of assessment is a 
public document within the meaning of S. 74 and the decision 
in Venkatarainana v. Varahalul, that a statement recorded by 
an Income-tax Officer falls in the same category has not been 
questioned. Now, if a statement recorded by an Income-tax 
Officer in the course of his examination of the assessee is a 
public document it is difficult to see why a statement handed in 
by the assessee disclosing the basis of the return called for 
should not be similarly regarded. Surely, the test cannot be 
whether the profit and loss statement is actually drawn up by 
the Income-tax Officer. nd 


As the learned Judges who have made this reference have 
pointed out, a plaint or a written statement has always been 
regarded by this Court as forming part of the record of a case 
and a public document of which an interested party may obtain 
a certified copy. If the argument, that an income-tax return is 
not a public document, but that the order passed thereon is, 
were carried to its logical conclusion, it would mean that no 
part of the record of a civil suit could be regarded as constituting 
a public document except evidence recorded by the Court or 
summonses or notices or interlocutory orders or the judgment 
‘in the case. In Bhagain Megh Ranee Koer v. Gooroo Pershad 
Singh’, Garth, C. J. and Birch, J., expressly held that a petition 
which was the subject-matter of an order passed was part of 
the record in the suit, and I do not think that this can reasonabl 








1. (1938) 50L.W.681. ` ` 2, (1876) 25 W.R. 68. ` 


King, J. 


Somayya, J. 
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be doubted. In my judgment it would be putting an unwarranted 
restriction on the words “documents forming thé actsor records 
of the acts” to say that they should be confined to those parts 
of an incometax record which the Income-tax Officer has 
himself prepared and to exclude documents which he has himself 
called for or which have been admitted to the record for the 
purposes of the assessment. I consider that the record of an 
Income-tax case must be regarded as the record of the acts of 
the Income-tax Officer in making his assessment and therefore 
that any document properly on the record is just as much a 
public document as the final order of assessment. For these 
reasons I would answer the question propounded in the afirma- 
tive. l , 

T would make the costs of this reference costs in the cause. 

King, J.—I agree. 

Somayya, J.—I1 agree. — . 

[These appeals and these petitions coming on for final 
hearing after the expression of the opinion of the Fult Bench 
on the question referred to, the Court (Wadsworth and 
Patanjali Sastri, JJ.) delivered the following judgment. | 


The judgment of the Court was delivered by 


Wadsworth, J*—The Full Bench have decided that the 
certified copies Exs. E and H are admissible in evidence of the 
contents of the original statements. These statements are 
relevant both as corroborating the evidence of the plaintiff 
himself and as rebutting the contention that the promissory note 
was fabricated at a date subsequent to that on which the state- 
‘ments ‘were made. They are not being used to impose a 
liability on the defendant but to rebut a contention of fabrica- 
tion which is inconsistent with the existence of these statements. 
The appeals are therefore dismissed with costs, including costs 
of the reference to the Full Bench—Advocate’s fee for the 
reference Rs. 150. The petitions under Act IV of 1938 are 
remitted to the trial Court for disposal. ) 
KS. M Appeals dismissed. 


\ 


"* 30th April, 1940. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MaR. a WADSWORTH AND MR. JUSTICE 
PATANJALI SASPRI. © 


Vendoor Thazhath Paravan alias 


Cheriad and another ..  Petitioners* (Respondents- 
Decree-holders ) 
Uv. 
Venthrayil Tarwad Karnawan . 
Gopalan Nair =.. Respondent (Petitioner- 
Judgment-debtor). 


Madras Agricsiturists Relkef Act (IV -of 1938), Ss. 8 and 9—Purchase 
money paid under abortive sale—Decree for refund with interesi—interest 
if in the nature of damages—“Deb?” when ‘incurred’—Scaking down— 
Principles. 


On 20th September, 1931, 4 sold some trees to B who paid Rs; 400 but 
before he could cut and carry them away a third party successfully asserted 
a paramount. claim to them and the sale failed to take effect. B obtained a 
decree on 4th November, 1936, for the amount with interest at 12 per cent 


till date of the suit (20th August, 1934) and costs, and subsequent 


interest ató per cent. on the aggregate amount. A who'was an agriculturist 
applied for scaling down this debt. 


Held, whatever be the nature of the liability to pay the principal sie 


whether it originates in contract or fort the compensation awarded for 
wrongful withholding of its payment can appropriately be regarded as 
interest and is therefore liable to be scaled down. The suit was for recovery 
of money had and received and the sale having failed ab snttio the liability 


to refund the purchase money arose when it was received by the vendor, that. 


is, on 29th September, 1931 and falls under S. 8 of the Act. 
Mottai Meera v. Abdul Kadir, (1939) 1 MLJ. 528: LLR. (1939) Mad. 
§25 distinguished. 


` Petition under S. 25 of Act IX of 1887, praying the High 


Court to revise the order of the Court’ of the Subordinate Judge. 
of South Malabar at Calicut” dated. 3rd September, 1938 and 


made in O. P. No. 20 of 1938 in S. C. S. No. 432 of 1934. 
N. R.S ¿sha Aiyar for Petitioners. 
T. K. Raman Nambtsan for Respondent. 
The judgment of thé Court was delivered by a 


Patanjali Sasiri, J.—This is a'petition to revise the order 


of the Court of the Subordinate Judge- of' South Malabar 
amending the decree obtained by the petitioner in S. C. S. No. 432 
of 1934 on the file of that Court, under 5. 19 of the Madras 
Agriculturists’ Relief Act, 1938. i 
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. The. respondent sold some trees to the petitioner on 29th 
September, 1931, for Rs. 400 but before the petitioner could 
cut and carry them away, a third party succesgfully asserted a 
paramount claim to them and the sale to the petitioner therefore 
failed to take effect. The petitioner thereupon sued for the 
recovery of the amount of Rs. 400 “with interest at 24 per 
cent. per annum trom 29th September, 1931.” The Court, 
however, allowed interest at 12 per cent. only and passed a 
decree for Rs, 538-5-3 for principal and interest till 20th 
August, 1934, the daté of the suit and Rs. 94-9-4 on account 
of costs with further interest at 6 per cent. on the aggregate 
amount from 4th November, 1936, the date of the decree. “The 
respondent applied to the Court below undér S: 19 of the'Act 
claiming to be an agriculturist for scaling down the decree debt. 
aforesaid in accordance with the provisions of the Act. There 
is no dispute that the respondent-is an agriculturist as defined 
by S. 3 (4) of the-Act. But it was contended for the petitioner 
that there was no relationship of debtor and creditor créated 
hetween the parties when the sum of Rs. 400 was paid by the 
petitioner as the price of the trees, that no interest was payable 
on that sum, and the Court having allowed interest only as 
damages, it was not ‘interest’ which could be scaled down under 
the Act. It was said therefore that the only relief thatthe 
respondent would be properly entitled to was, under S. 9 of the 
Act; in respect of the interest that was payable from the date 


of the decree, namely, 4th November, 1936. | Alternatively, it 


was also urged that S. 8 was not in any case applicable as the 
liability in question must, be deemed to have been incurred only 
when the consideration for.the sale failed, that is to say, when. 
the third party claiming paramount title to the trees successfully 
prevented the petitioner from cutting and carrying them away 
by obtaining an injunction from the Court, which was admittedly 
some time after the lst October, 1932; so that, even assuming 
that the interest awarded under the decree prior to the date of 
suit was liable to he scaled down under the Act, it should be 
scaled dewn in accordance with the provisions of S. 9 and not 


S. 8.:.We are of opinion that both these contentions are un- 


sustainable. te 
‘Learned counsel urged that no interest would be payable 


under the law in respect of the plaintiffs’ claim for refund of 
the purchase money and the liability to pay, the sum awarded as. 
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interest arose only on the date of the decree. It is unnecessary, 
in our view, to consider, whether interest could be awarded on a 
claim for recowery of purchase money where a contract of 
purchase fails to take effect, as in this case a decree has been 
passed awarding interest and it isno longer open to the petitioner 
to question such award. It must therefore be taken that the 
petitioner’s claim for the purchase money was a claim in respect 
of which interest was payable. The fact that the Court awarded 
interest as ‘damages’ cannot, in our opinion, exclude the opera: 
tion of the provisions of the Act. The Act nowhere defines 
‘interest’ and it must be remembered that ‘interest’ is sometimes 
payable even where there is no agreement to pay it. The 
Interest Act provides for ‘interest’ being allowed, subject to 
certain conditions, as damages for wrongful withholding of 
payment of sums due, and Illustrations (n) and (r) to S. 73 of 
the Indian Contract Act contemplate ‘interest’ being awarded 
as compensation for loss or damage caused by a breach of 
contract in certajn cases. It seems to us, therefore, clear that 
whatever be the nature of the liability to pay the principal sum 
—whether it originates in contract or in tort, the compensation 
awarded for wrongful withholding of its payment can appro- 
priately be regarded as ‘interest’ and is thus liable to be scaled 
down under the Act. 

The petitioner’s learned Counsel cited Motiat Meera v. 
Abdul Kadir1, as being contrary to this view. Weare however 
clear that the case has no bearing on the question we are now 
considering. That was a case where a co-owner in possession 
of common funds had realised interest by their investment,-and, 
in a suit for partition, he was directed to pay to the other co- 
owners their shares of such funds including the interest earned. 
An application having been made for relief under Act IV of 
1938, the Court held that the liability enforced by the decree 
was not a ‘debt’ within the meaning of the Act. It was pointed 
out that the interest awarded in such cases could be regarded 
either as an accretion to the fund liable to be divided or 
compensation for breach of: trust payable under S. 23, read 
with Ss, 90 and 95, of the Trust Act, the application of Act IV 
of 1938 being excluded in „either fase. It is obvious that the 
position here is entirely different. The petitioner’s suit for 
recoyery_ of the purchase money paid under an abortive sale 


— 
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was one for money had and received to his ‘account. “(See 
Hanuman Kamat v. Hanuman Mandurl) and it cannot bè 
disputed that the basis of such an action is*an implied or 
imputed contract, at all events in circumstances like those of 
the ‘present case which plainly exclude any hypothesis of tort 
or trust. The decision cited has therefore no application here.” 

As regards the alternative, contention that S. 8 does not 
apply to this case because the liability to refund the price must 
be held to have arisen only after the 1st October, 1932, when an 
injunction was obtained against the petitioner, it is to be observed 
that this is not a case where the petitioner got anything under 
the sale of which he was subsequently deprived. It isnot denied 
that before the petitioner could cut any of the trees, the person 
claiming paramount title’ intervened and successfully prevented 
the petitioner from doing ‘so by obtaining an injunction from 
Court. The case is thus’ one where there never was any 
consideration and the sale failed ab initio. The liability to 
refund the purchase money therefore arose when it was received 
by the respondent, that is, on 29th September, 1931 (see 
Hanumah Kamat v. H anuman Manduri, . already referred to) 
and falls under S. 8 of the Act E l 

The Revision Petition is dismissed with costs. 

K-S: Petition dismissed. 
IN THE HIGH COURT OF -JUDICATURE AT MADRAS. 

T: PRESENT:—MR. Justice BURN. T 





Surisetti Seethayyamma, minor by _ 
father and next friend Boddeda .. 


Sahebunaidu and another . .. Appellants* (Plaintiffs)... 
e A Ge o a , es a 
Surisetti Venkataramana and . i j 
another. . .. Respondents (Defendants). 
_, , Husband ond wife—Husband found, not, entitled to restitution of con- 
jugal righis—Righi of wife to moainienance—Legal crusliy—l f essential, 

It is not necessary thata wife should: prove actual cruelty in order to 
entitle her to a decree for separate maintenance. On the other: hand it is 
logical that if the husband is found to be not, entitled tora decree for resti- 
tution of conjugal rights (because he had virtually abąndoned her) the wife 
should be held entitled to a decree for separate maintenance. * i 

! Venkatapathi Nayani Varu v. Puitómma Nagith, (1936) 71 MLL.J- 1499, 
yeicdon + gini ee 
-me 01891) LR 18 TAISIT TLR; 19'Cal: 123 af 126°(PIG T 

"S A. Nos: 149 and 185'of 1937:' °% © b- © {6th February, 1940. 
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Second appeal against the. decrees of the District enn of 
Vizagapatam in A. S. Nos. 242 and 222 of 1935 preferred 
against the decfee of the Court of the Subordinate Judge of 
Vizagapatam in O. S. Nos. 9 and 26 of 1934. 


~ M. S. Ramachandra Rao and D. R. Krishna Rao for 
Appellant in S. A. No. 149 of. 1937 and Respondent i in 5. A. 
No. 185 of 1937. 

5: Parthasarathy. and V. tS, a TA T E for Respon- 
dent in 5. A. No. 149 of 1937 and Appelen in 5. A: NO 185 
of 1937. es 

The Court delivered ie following 


JUDGMENT.—These are cross-appeals. The appellant in 
S.A. No. 149 of 1937 is the wife of the appellant in S. A. 
No. 185. In O. S. No. 9 of 1934 onthe file of the Subor- 
dinate Judge of Vizagapatam the wife sued her husband and 
his father for separate maintenance alleging abandonment and 
cruelty. In O.S. No. 26 of 1934 the husband sued the wife for 
restitution of conjugal rights alleging that she was staying 
away from him without proper cause. The ‘learned Subor- 
dinate Judge tried both the suits together and came to the con- 
clusion that the husband was not entitled to restitution of 
conjugal rights because he had virtually abandoned, his wife and 
because his offers to maintain her were not genuine or, bona fide. 
The learned Subordinate Judge therefore dismissed the 
husband’s suit and gaye the wife a decree for maintenance at 
the rate of Rs. 10 per mensem with Rs. 130 for arrears of 
maintenance. The unprofitable character of this litigation is 
sufficiently shown by the fact that the learned Subordinate Judge 
felt himself compelled to order the plaintiff who had sued in 
forma pauperis to’ pay to the Government Rs. 269-15-0 for 
Court-fee due on the plaint. On appeal to the District Judge, 
the husband’s appeal against O. S. No. 26 of 1934 was dismiss- 
ed but his appeal from the decree in O. S. No. 9 of 1934 was 
allowed and the decree for maintenance in favour of the wife 
was set aside. The memorandum’ of cross-objections filed by 
the wife regarding the rate of maintenance was also dismissed 
by the learned District Judge. 

Mr. Ramachandra Rao for the wife has laid strong 
emphasis upon the unsatisfactory result of the decision pro- 
nounced by the learned -District Judge.- He contends that the 
learned District Judge having found in agreement with the 
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learned Subordinate Judge that thé husband was not entitled to 
a decree for restitution of conjugal rights ought thereupon to 
have confirmed the decree í in favour of the wife for separate 
maintenance: This contention appears to me to be correct. It 


is not, "as has been frequently stated, necessary that the wife 


should prove actual cruelty’in order to entitle her to a decree 
for separate maintenance. On the other hand, it is logical that 
if the husband is found to be not entitled to a decree for restitu- 
tion of conjugal rights, the wife should be held entitled to-a 
decree for a separate maintenance—see the case of Venkatapaths 
Nayant Varun v. Puttamma Nagith!. It seems to me 
therefore that the appeal of the wife S.:A. No: 149, must be 
allowed and the decree of the Subordinate Judge in her favour 
testored,,, The District Judge found that the rate of mainten. 
ance Rs. 10 a month, awarded by the learned Subordinate Judge 
was suitable and-I have: not been asked tasay that the. learned 
‘District Judge was wrong in that respect. ` 

` The appeal of the husband must, on ‘the facts found, be 
dismissed. It is found that he-did abandon ‘his: wife and-that 
he didnot genuinely:want her back.- > 

The appellant in S. A. No. 149’ will'be entitled to ne coats 
from the respondents in this Court and in the lower Appellate 
Court. S. A. No!-185’is dismissed but without costs. 
~ Leaye to appeal is refused. ~ 

ae Cece i T SA. No. 149 of 1937 allowed and 

7 2 SAS No. 185 of 1937 dismissed, 

IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
: PRESENT :—Me. JUSTICE VENKATARAMANA RAO AND Mr, 
Justice ABDUR RAHMAN. 





Midde Sampathirayudu. 53 “Appellant* (Plaintiff) 
~ z YV. 7 a ot a a 1 
Sonti.Venkataratnam” .. Respondent (Defendant). 


Government Securities Act (X of 1920), S.5—Bemefictal ownership of 
Government securiiies—lf affected by S.5, 
-7 The provisions of S.5 of the Government Securities Act are only for 
the protection of the Government who can get a’ due discharge from the 
person who is the holder of the note. The question as tothe beneficial 
ownership of Government promissory notes and securities is not affected by 
5.5. l = - . i 7 





ed 1, (1936) 71 M.L.J. 499. a 
* Appeal No. 230 of 1936. 28th August, 1939. 
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Appeal against the decree of the Court of the Subordinate 
judge of Masulipatam dated 22nd April, 1936 afd Paisséd in 
O. S. No. 11 of -1932 (O. S.No. 35 of 1930, Distri.t Court, 
Kistna). 

P. Satyanarayana Rao for Appellant. 

Ch. Raghava Rao fon Respondent. © 

The judgment of the Court was delivered by 


Venkataramana Rao, J.—This is an appeal from the 
judgment and decree of the learned Subordinate Judge of 
Masulipatam dismissing the plaintiffs. suit. The plaintiff 
claimed two reliefs in the suit (1) an account of a certain 
arrack business alleged to have been carried on by the plaintiff 
in the name of the defendant and (2) a declaration that the 
plaintif is the owner of certain war bonds and Government 
promissory notes described in the schedule to the plaint.. The 
case for the plaintiff is that the defendant was his son-in-law 
and therefore he allowed the arrack. business to be carried on in 
his name and as security for the said business he had the Govern- 
ment promissory notes and war bonds deposited therefor. The 
learned Subordinate Judge is of opinion that the plaintiff has 
not made out his case that the defendant was only a benamidar 
in respect of the arrack business. In regard to the war bonds 
and Government promissory notes the learned Judge is of 
opinion that by virtue of S. 5 of the Government Securities Act, 
the defendant being the holder Of the promissory notes and 
bonds by virtue of the transfer in his favour, he must be deemed 
to be the owner. The plaintiff preferred this appeal and he 
claimed both the reliefs again in his memorandum of appeal. 
He valued the relief as to account at the sum of Rs. 1,000 on 
the ground that he was entitled to put his own valuation on the 
strength of the ruling in In re Venkatanandam1, of Ramesam 
and. Mockett, JJ., which has since been overruled by a Full 
Bench case which is reported in In re Dhanukodi®:; Under the 
latest ruling Narayanan v. Periappan’, the plaintiff is bound to 
stamp his memorandum of appeal according to the full &mount 
of the valuation in the plaint. If this ruling is given effect to, 


1. (1932) 64 M.L.J. 122: LL.R. 56 Mad. 705. 
¢2 (1938) 1 M.L.J. 628: I.L.R. (1938) Mad. 598 (F.B.). 
3. (1938) 2 M.L.J. 557: I.L.R. (1938) Mad. 1031 (F.B.). 


Sampathi- 
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fatoam, 
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Rao. J. 
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the plaintiff ought to have paid the duty on Rs. 10,000 not on 
Rs..1,000. When. confronted by this ruling Mr. Satyanarayana 
Rao. ‘under instructions from his client is not prepared to pay 
the deficit court-fee and abandoning the claim in respect 
thereof. Therefore the appeal so far as the relief for account 
is concerned must be dismissed with costs. 


He has only pressed the claim with regard to the relief 
relating to war bonds and Government Promissory notes. 
The war bonds are evidenced by Exs. C, D, E, F and L series 
and the Government promissory notes by Exs. M series. The 
documentary evidence in support thereof completely bears-out 
the plaintiff’s case. In respect of every one of these war bonds 
and promissory notes the plaintiff has paid money and become 
the owner thereof but he deposited them in 1929 as security for 


_ the arrack business which was being carried on by the defend- 


ant having regard to the relationship with him. Therefore 
there can be no question that the beneficial ownership in the 
suit bonds and promissory notes is in the plaintiff and the 
defendant in his deposition admitted that these bonds and 
promissory- notes belonged to the plaintiff but he set up a claim 
that he became the owner thereof‘by virtue of a transfer from 
the plaintiff in consideration of a sum of Rs. 3,0°0 paid by the 
defendant to the plaintiff. As remarked by the learned Subor- 
dinate Judge, there is no evidence to prove that the defendant 
paid the sum of Rs. 3,000. Therefore if this story of transfer 
is not to be believed, the plaintiffs title to the suit war bonds 
and Government: promissory notes remains: In our opinion 
S. 5 of the Government Securities Act has no bearing on the 
case, hecause that section was enacted only for the protection of 
the Government who can get a due discharge from the person 
who is the holder of the note. The question as tothe beneficial 
ownership is not affected by S. 5. The plaintiff's appeal with 
regard to the suit war bonds and promissory notes has therefore 
to be allowed. We therefore set aside the decree of the learned 
Subordinate Judge in regard thereto and give the declaration 
asked for. The respondent will pay the costs of the appellant 
so far as this claim is concerned. . 


K.-S. ee Appeal-allowed in part. 


L a D ( ] 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :~Mr. Justice HorwaL . | . 
P. R. Govindaswami Naicker .. Appellani* (Plainiiff-Pett- 
© > o Boner) 
U 


Pukhraj Sowcar and another .. Respondents (Respondents). 


Transfer of Property Act (IV of 1882), Ss. 52 and 69—Suat by mortgagor 
against morigagee for declaration not to bring to sale the property and for an 
injunciton—Sale and purchase of property by a third person—A pplication to 
amend plami by tmpleading purchaser also—Refusal of Coxuri—Joint suit 
whether could Ke. Ea : 

A mortgagor broughta suit for permanent injunction restraining the 
second mortgagee, the first defendant, from bringing the suit properties to 
sale on the ground that he was an agriculturist entitled to have hig debts 
scaled down and that until it-was done the property should not be brought 
to sale. Owing to failure on his part to comply with certain terms imposed 
by Court, the property was brought to sale and ‘purchased also by a third 
person, The mortgagor, plaintiff in the suit, thereupon sought to amend his 
plaint by impleading the purchaser also and by seeking a relief against him 
on the ground that he was the nominee of the mortgagor and that the pur- 
chase of the property was fraudulent. On refusal of that plea for implead- 
ing the purchasers and the amendment of the plaint, 

' Held, (1) that the suits against the mortgagee and the auction purchasers 
were entirely on different causes of action and they could not form subjects 
of a joint suit against the mortgagee and the purchasers. 

(2) that the doctrine of As pendens would not apply so as to vitiate the 
sale because the matter in dispute between the mortgagor and the mortgagee 
was the amount of mortgage debt remaining due. , 

Appeal against the order of the Court of the City Civil 
Judge, Madras, dated 16th January, 1939 and made in C. M. P. 
No. 3859 of11938 in O. S. No. 815 of 1938 and petition under 
S. 115 of Act V of 1908 and S. 224 of the’ Government of 
India Act, 1935, praying the High Court to revise the order of 
the Court of the City Civil Judge, Madras, dated 16th January, 
1939 and made in C. M. P. No. 3950 of 1938 in O. S. No, 815 
of 1938. 


S. Krishnamachariar and K. Subba Rao for Appellant. 
V. S. Arunachalam for Respondents. 
The Court delivered the following j , 
JUDGMENT.—The appellant in ‘Civil Miscellaneous Appeal 
No. 21, who is also the petitioner in. Civil Revision Petition 


* A. A O. No. 21 of 1939 and ‘ "+ 8th November, 1939, 
C R. P. No. 127 of 1939. l 
36 


ror 


ane S” 
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Govinda- No. 127, brought a suit for a permanent injunction restraining 
Naicker the second mortgagee, the first defendant, from þringing the suit 
Pukhraj property to sale without the intervention of -Court in accordance 
Sowcar. wiih the terms of the mortgage bond, on the ground that he 
was an agriculturist, that the debt had to be scaled down, and 
that until that was done the property could not properly be 
. > brought to sale. An application was also put in for a temporary 
“ ‘5, injunction during the pendency of the suit. The first defendant 
contended that an injunction could not properly be granted and 
oe that the remedy of the mortgagor‘was by way of an application 
under 5. 69 of the Transfer of Property Act. This contention 
met with approval in the trial Court; but this Court held in 
appeal that the appellant (petitioner) had a right to have his 
debt scaled down and to be protected from having his property 
sold until that was done, and that it was not a sufficient answer 
to the plaintiff’s objection to tell him that he would have some 
remedy if a wrong by way of sale was done to him, A tem- 
porary injunction was granted on terms, but the terms were 
not fulfilled; and so the first defendant brought the property to 
sale and the respondents in the Civil Miscellaneous Appeal 
were the purchasers. The plaintiff thereupon sought to amend 
his plaint by impleading the purchaser and by seeking a relief 
against him on the ground that he was the nominee of the first 
defendant and that the property was purchased collusively and 
fraudulently. The trial Court rejected this application; and an 
appeal has been preferred against the order refusing to implead 
the purchasers and a Civil Revision Petition has been filed 

AANS: the order refusing an amendment of the plaint: 


S. 69, Transfer of Property Act, says that when a‘sale has 
been made in the professed exercise of such a power, the title 
of the purchaser shall not be impeachable on the ground that 
no case had arisen to authorize the sale or that due notice was 
not given or that the. power was otherwise improperly or 
irregularly exercised; but any person dammnified by an unautho- 
rized or improper or irregular exercise of the power shall have 
his remedy in damages against’ the person exercising the power. 
So that it is clear-that unless there was: fraud, the only remedy 
of the appellant (petitioner) is by way of damages against the 
mortgagee who brought the property improperly to sale. If 
there was fraud, then there may be a cause Of actiqn against 
the respondents in the appeal to have the sale declared void or’ 
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to have it, set aside on the ground of fraud. But it will be 
clearly improper to.club together a suit against the purchasers on 
the ground of fraud and a suit against the mortgagee on the 
question of the amount still due on the mortgage. The suits 
against the mortgagee and the auction purchasers would havé 
entirely different causes of-action and the subject-matter of the 
two suits would be altogether different; they could not possibly 
form the subject of one joint suit against the mortgagee and the 
purchasers, |, ; 

One additional ground for impleading the purchasers is said 
to be that they would be bound by the doctrine of lis pendens. I 
doubt very much whether the doctrine of lis pendens would 
apply, because the matter in dispute between the mortgagor and 
the mortgagee is the amount of the mortgage debt remaining 
due; but even if it be considered that there was some right in 
immovable property in question, to apply the doctrine of lis 
pendens would only mean that the auction purchaser would be 
bound by the finding of the Court with regard to the mortgage 
amount remaining due. That would not affect his rights; 
because S. 69 of the Transfer of Property Act would still give 
the purchasers a right to retain the property. 

' The lower Court’s order refusing to allow an amendment 
of the plaint and to implead the purchasers was therefore a 
Proper one. The appeal is dismissed with costs and the Civil 
Revision Petition without costs. l 


KC. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice WADSWORTH. 


Roopchand Merlacha =.. Petitioner* (Respondent) 
U. l | 
Sha Motaji Mokanaji .. Respondent (Petitioner). 


Madras Debt Conciliation Act (XI of 1936), S. 25—Stłay under—Pro- 
cedure—Duration of stay—If can be fixed by the Couri—Rejection of 
application to Board for formal defect under S.7—Effect on stay-Re-pre- 
Sentaiion—E fect. §  ” ot 

: When an application to the Debt Conciliation Board is rejected fora 
formal defect under S. 7, the stay granted under S. 25 will cease to operate 
but when that application is re-presented it becomes once more a subsisting 
application.under 9. 4 and ‘the provisions of S. 25 will come into force and the 

cf , 
= re i ee TCE 
"C. R. P. No. 462 of 1940. Ist May, 1940, 
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executing Court will be obliged when the fact of this re-presented applica- 
tion is brought to its notice to stay proceedings in execution. That stay will 
operate until the application is dismisséd subject of course to the legal Te- 
quirement that the application shall be disposed of within one year. Ht is 
not open tn the Court to order stayfor any particular period. The dure- 
tion of the stay is fixed by „Statute and out ee the nants of the Court 
altogether. i 

Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act, 1935, praying the High Court to 
revise the order of the Court of ‘Principal City: Civil Judge, 
Madras, dated 23rd February, 1940 and made in C. M. P. No. 


606 of 1940 in O. S. No. 155 of 1939. | 
RN E for Petitioner. 
P. S. Kothandapani for Respondent. 
The Court delivered the following 


JUDGMENT, —This petition raises a question under Madras 


Act XI of 1936. The petitioner was the :judgment-debtor 
under a compromise decree. On 27th October, 1939, a sale was 


ordered under that decree.. At-some.date in November the 
petitioner presented an application to the; Debt Conciliation 
Board, which application was -not in proper form and was 
consequently rejected on 2nd December, 1939, under the provi- 
sions of S. 7 of the Act. At the. time of the rejection an 
application for stay of execution of proceedings under 3. 20 of 
the Act was pending before the executing Court and on 8th 
December, 1939, the Court ordered a stay of the sale for 
two tionths.” It is to be observed that at the time of this 
order there was in fact no’application pending and if there 
had been an application pending, the limitation of the period 
of stay to two months seems to be not -in accordance with 
the provisions of S. 25 of the Act which makes it obliga- 
tory upon the Court to stay proceedings until the Board” has 
dismissed the application, subject to the. limitations imposed 
under S. 17 of the Act. The Court may, of course, when staying 
proceedings under S. 25, fix a date on which the matter shall be 
called in order to prevent it being lost sight of. Butas l read 
S. 25 the Court has no power to go on with the proceeding when 
the application is still pending, subject to the proviso that the 
Board 1 is required to deal with the application under S.°17 within 
one year. This order for stay for two months was questioned 
by the a aa on 19th December, 1939, when ig e arpus to 


r 
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vacate the stay on the ground that there was no pending appli- 
cation before the Debt Conciliation Board. On 20th December, 


1939, the petitioner re-presented his application to the Board, 


as he is empowered to do under S. 7. He also applied again for 
a stay to the executing Court. On 21st December, 1939, the 
learned Judge directed the previous stay order to continue to 
operate, dismissing both the application of the respondent to 
vacate the stay and the application of the petitioner for a fresh 
stay. This stay order in terms provided for only two ‘months’ 
stay which would cease to operate on 8th February, 1940. 
Consequently on 14th February, 1940, the respondent applied 
for the issue of the directions to the Commissioner to proceed 
with the sale and the Judge ordered accordingly; and it is 
against this‘order the present revision petition is filed. 


My attention has been drawn to a decision of Stodart, F, in 
Ellappa Chettiar, In rel, where the learned Judgeheld that when 
one of several joint defendants had made an application to the 
Debt Conciliation Board and the other joint defendants had 
participated in that application though they were not named as 
applicants and the application had been dismissed, it was not 
open to one of those other judgment-debtors to file a fresh 
application and get a fresh stay under Ss. 4 and 25 of the Debt 
Conciliation Act, the reasoning being that this would permit an 
almost indefinite series of applications really by the same person 
for a relief which had already been refused and an indefinite 
series of stays on the applications which really were not sustain- 
able. It is not necessary for me to go into the merits of that 
decision, for it seems to me that it has little bearing on the 
facts of the present case. I am of opinion that the word 
“dismissed” in S. 25 of the Act must include a rejection under 
S. 7, for obviously a stay order can have no basis when there is 
no pending application. At the same time when an application 
is rejected under S. 7, the Actitself expressly provides fora fresh 
application after remedying the defects, so that there can be 
no question of the rejection being a bar to further proceedings 
andthe fresh applicationcannotbedeemed to be an abuse Of the 
process provided by statute such as was the case before Stodart, 
J. The position is that when a defective application is present- 
ed, it cannot provide the basis fora stay after it has been 


— a "yte p 
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rejected; -but there ig no reason why it should not provide a. 


basis for a stay when the defect has, been remedied and the 


application has been re-presented in the manner’allowed by S. 7: 


The learned Judge of the Court below has evolved the theory. 
that an application presented under the powers given by 5. 7 is 
not an application under S. 4. - This seems to me to be clearly, 


erroneous. All that S. 7 provides is that when an application 


under S. 4 has been rejected for a formal defect, there is no bar 
to a fresh application, being made. This fresh application when 
made must be made under the only section which provides for a 
substantive ‘application to the Debt Conciliation Board, namely, 
S. 4 and must be made i in the form prescribed by S. 4. It seems 
tome to follow that when an. application is rejected fora 
formal defect. under S. 7, the stay will cease to operate, but that. 
when that application. is re-presented, it becomes once more a 
subsisting application ‘under:S. 4 and the provisions of S. 25 
will come into torce and the executing Court will be obliged, 
when the fact of this re-presented application is brought to its 
notice, to stay proceedings in execution. ‘That stay will operate 
until the application is dismissed, subject of course to the legat 
requirernent that the application shall be disposed ‘of within ‘one 
year. In the view, which I take, it is not competent to the 
Court to go on with the proceedings in execution while’ thig 
application is pending and though ihe Court may fix a date on 
which the matter shall be called as a matter of convenience, tle 
Court has no power to say “I will order stay for two months 
and no more’. The duration of the stay is fixed by statute and 
is out of the hands ‘of the Court altogether. In this view I 
hold that the lower ‘Court’s’ directions to the Commissioner to 
proceed with the sale while the application before the Debt 
Conciliation’ Board is pending are é contrary to law and must be 
set aside. 


The petition. is ET allowed with costs here andi in the 
Court below, and the lower Court is directed to stay proceedings 
pending the disposal of the application before the Debt Concilia- 
tion Board. 


K. S. : ) ‘Petition slowed. 


T ee ae —- . 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—S1k ALFRED Henry LionkL Leacu, C hief 
Justice AND Mre JUSTICE KRISHNASWAMI AIYANGAR. 
Maddipati Narasimhamurti (minor) l - F 

and others ~- T . Appellants* (Defendants 1 
to 3) . 
v 


Hayat Khan and others .. Respondents (Plaintif and 


4th ` Defendant — and 
Nil), ae 

Cru Procedure Code (Y of 1908), O. 41, r. 27 (2)—Admission ‘of fresh 
evidence in appeal—A dmission of documents not necessary for remedying 


some tuherent lacuna or defect but for providing corroboration for oral 
testimony which was disbelieved by trial Court—Legakty. 


The lower appellate Court admitted ‘some fresh documents in evidence. 
The admission of those documents was not for the purpose of remedying 
some inherent lacuna or defect but for the purpose of providing corrobora- 
tion for oral testimony which had been disbelieved by the trial Judge. The 


oral evidence was complete and if it had been believed, it would have 


substantiated the first respondent’s case. The additional evidence was not 
necessary for the Court to ap 


preciate the first respondent’s case or to 
Pronounce judgment on it. - 


Held, that the lower appellate Court was wrong in admitting such 


evidence and the case must þe decided on the evidence tendered in the trial 
Court. l i ' 


Appeal against the decree of the Court of the Subordinate 
Judge of Ellore dated 19th. September, 1934 and made in A: S. 
No. 150 of 1933, preferred against: the decree of the Court of 
the District Munsif of Kovvur in O. S. No. 342:0f. 1930. - 

V. Govindarajachari for Appellants. `- | 


P. Somasundaram for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice—The first respondent filed this suit in 
the Court of the District Munsif of Kovvur for the redemption 
of a usufructuary mortgage created on the 20th April, 187 7, in 
respect of 2:61 acres of land. The first respondent’s case was 


that this property was mortgaged by his great uncle, one Sujayat 
Beg, in favour of the predecessors in title of the appellants, 
that the period for which the mortgage was created expired in 
1927 and that he was entitled to three quarters of Sujayat 
Beg’s estate, to the extent of a quarter as the result of succes- 


sion and to the extent of a half as ‘the result of a putchase 


Ist May, 1940 





"S. &. No. 341 of 1935. - 4 


Leach, C J. 
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made ‘by his mother. In order to establish a right to any 
portion of the: property, it was incumbent upon the first 
respondent to prove his mother’s relationship ts the mortgagor 
and that the persons who sold.their:interests to his mother 
were also heirs of Sujayat Beg. The appellants, in addition to 
denying the relationships set out by the first respondent, averred 
that they had acquired title by adverse possession. The District 
Munsif held that the first respondent-had not proved the 
relationsHips with Sujayat Beg which were necessary to support 
his case and he also found against him on the issue of adverse 
possession. - The District Munsif found that the appellants had 
perfected their title to the land by adverse possession for the 
statutory period. On appeal to the Subordinate Judge of Ellore 
both these findings were reversed. In. deciding that the first 
respondent had established the relationship with Sujayat Beg 
he relied on documentary evidence which was not tendered in 
the trial Court but was produced while the appeal was pending. 
The frst question which has to be decided in this appeal is 
whether the Subordinate Judge.was entitled to have regard to 
this further evidence. For reasons which will be stated presently 
it is clear that he adopted a wrong coursé both in admitting 
and in acting upon this additional evidence. 


O. 41; r..27 (1) states that the parties to an appeal shall 


not be entitled to produce additional evidence, whether oral or- 


documentary, in the appellate Court; but if (a) the Court from 
whose decree the’ appeal is preferred has refused to admit 
evidence which ought to have. been admitted, or (0) the 
appellate Court requires any document to. be produced or any 
witnessesto be examined to enable it to pronounce judgment, or 
for any other substantial cause, the appellate Court may. allow 
such evidence or document, to be produced, or witness to be 
éxamined. The Privy Council has in two cases laid down the 
scope of this rule. In Kessowji Issur v. G. I. P. Railway CoA, 
Lord Robettson in “delivering the judgment of the Board 
observed that the legitimate occasion for the application of 
S. 56% öf ‘the Code of Civil Procedure of 1882 (which 
corrésponds to O. 41; r: 27) was when on examining the 
evidence some inherent lacuna or defect becamé apparent, not 


‘jy! 1 ~ i 
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where a a usorery: was made to import it. In Parsotim Thakur 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :~-MR. JUSTICE PATANJALIgSASTRI. 
Thota Varahalayya (dead) and 
others .. Petitioners* (Petitioners and 
Ist Petitioner's L. R.) 
v. 

Mattapalli Raju and others .. Respondents (Respondents 2 
to 12). 

Madras edna Relief Act (IV of 1938)—Usufructuary mori- 
gage—Sust by mortgagee to recover possession—If a swit to enforce the 
debt to which scaling down provisions apply—Right of subsequent lessee 
under mortgagor to raise question as to scaling down of debt. 

Petition under S. 115 of Act.V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Cocanada dated 30th August, 1938 and made in I. A. 
No. 902 of 1938 in O. S. No. 54 of 1926. 


P. Somasundaram for Petitioners. 
V. Viyyanna for Respondents. 
The Court delivered the following 


JupGMENT.—The petitioner claims to be a lessee under the 
mortgagor the third defendant in the suit and seeks to file an 
additional written statement raising the plea that the debt due to 
the plaintiff is liable to be scaled down under the provisions of 
Act IV of 1938. The Court below has refused to grant leave 
to file the additional written, statement on the ground that the 


r 


t; 


` suit by the plaintiff as usufructuary mortgagee to recover pos- 


session was not one to enforce the debt and so no question of 
scaling it down could arise. Mr. Somasundaram for. the 
petitioner however points out that he is entitled to redeem the 
plaintiffs usufructuary mortgage by virtue of the lease alleged 
to have been obtained from the mortgagor subsequently to the 
plaintiffs mortgage and is thus interested in raising the question 
as.to the true amount payable to the plaintiff. This contention 
is correct and must be upheld. It follows that the petitioner’s 
additional written statement must be admitted and the questions 
arising thereon must be determined. This Civil Revision 
Petition is therefore allowed with costs here and below. 


. KS. Petition allowed. 





* Ç. R. P. No. 1581 of 1938. i i 29th March, 1940. 
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v. Lal Mohar Thaburl, the Judicial Committee re- affirmed this 
statement of law,and went on to observe: 7 

“It may well be that the defect may be pointed out by a party, or that a 
party may move the the Qo supply the defect, but the requirement. must 


be the requirement of the Court upon its appreciation of the evidence as ıt 
stands.” 


Now, what is the position here? In the first place the 
Subordinate Judge has not recorded his reasons for admitting 
the evidence which he is required to do by O. 41, r. 27 (2). 
An application by the first respondent for the admission of these 
documents was made before the appeal was heard, but it was 
not considered until the appeal itself was being argued. Having 
heard the argumentsthe Subordinate Judge said that he was in- 
clinedto admit them for reasons to be: mentioned in his judgment: 
But his judgment contains no reasons for the admission of the 
documents. This may be an oversight, but it is ‘an oversight 
which involves failure to comply with mandatory provisions of 
the Code of Civil Procedure. But assuming that the Subordinate 
Judge had given his reasons, it would not .affect the result of 
this appeal because it is quite ‘clear that the admission of these 
documents‘ was' not forthe purpose of remedying some inherent 
lacuna or defect but for the purpose of providing corroboration 
for' oral testimony which had been disbelieved by the’ ‘trial 
Judge. The oral evidence was complete and ‘if it had ‘been 
believed, 'it woùld have substantiated 'the first resporident’s’ case. 


Therefore ‘there was ‘no question of any lacuna’ or- inherent 


défect. The additional'evidence' admitted in this case was ‘not 
necessary for the Court to appreciate the first respondent’s cast 
or to pronounce judgment on it. ‘As ‘the reéstilt of the admission 
of' additional evidence the‘Subordinate eS has dispose oF 
the appeal-‘on a wrong basis. i Ea 
"The appeal will ‘be allowed and the case remanded tò i 
Subordinate Judge with direction to examine the evidence which 
was tendered i in the trial” Court and ` to decide the case ‘according 
to law. “The appellants, are entitled to ‘their’ costs in this Court 
arid’ ‘will’ be entitled, tó a refund of ‘the court-: fee paid on the 
memorandizh of appeal. Roa ee ae 

KS. a Appeal allowed 7 case ET 
Be ee uk cs ee aig. G 





1.: (1931) 61: M.L J. ¢89. LR 58 I.A. 254: ILL.R. 10: ‘Pat. 654 (P.€.), 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
` PRESENT :—MR, JusTick WaDswoRTH.- 
Dharba Sooryanarayana and 


another .. “Pettitoners* ( Petitioners-Defen- 
dants 7 and 12) 
v. ; 
Meduri Ramamma - .. Respondent (Respondent-Plain- 
tif). 


Madras Agriculiurists’ Relief Act (IV of 1938), S. 21—Original mort- 
gagor insolvent—Purchasers of Aypotheca (judgment-debtors) long after 
adjudication—Whether sudgment-debtors entitled to the benefits of the Act— 
Limits of application—Interference in Civil Revision Petition possible. 

Clearly the object of S.21 of the Act IV of 1938 is to prevent a double 
scaling down of the debt of an individual. If that debt has been subjected 
to the scaling down process of the insolvency law and dividends have been 
paid on the basis of that scaling down, it should not be subject to a fresh 
scaling down at the instance of the same person who has already had the 
benefit of one process of reduction. There is no reason to refuse these 
benefits to an entirely different person who has not had the benefit of the 
insolvency law and who is an agriculturist otherwise entitled to have his 
debts scaled down. Neither under the wording nor under the objects of the 
section can it be said that the exclusion of the debts of the insolvents should 
be extended to the same debts when due by another person who is not an 
insolvent. 

Vasantha Rao Sahib Bhonsle v. Narayanaswarmi Atyar, (1939) 2 M. L: J. 
745, distinguished. 

Held, further, that the lower Court's decision that the petitioners were 
not competent to apply for the benefits of ‘the Act was in effect a refusal to 
exercise the jurisdiction which was invoked and hence wrongly refused. 
Therefore a Civil Revision Petition would lie to the High Court. 

Sundaram v. Matsa Mavuthar, (1921) 40 M.L.J. 497: I.L. R. 44 Mad, 554 
(F. B.), relied on. 


Petitions under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Masulipatam dated 11th April, 1939 and made in 
I. A. No. 1082 of 1938 in O. S. No. 34 of 1934. 

K. Kottayya for Petitioners. 

P. Somasundaram and G. Balaparameswari Rao lor 
Respondent. i 3 

The Court delivered the following .. ~ 


JUDGMENT.—These two petitions raise a question under 
S. 21 of Act IV of 1938. In each of the petitions the petitioners 
‘are purchasers of parts of the hypotheca and defendants jn the 
suit on the mortgage which has been decreed. The mortgage 


y 





..*C.R, P. Nos. 1178 and 1179 of 1939. 2nd April, 1940, 


Soorya- 
narayana 
v. 


Soorpe- 
narayana 


an 
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was one’of 1922. ‘The original mortgagor ‘became an insolvent 
in 1929 and it is said that a dividend was ig before the 
commencement of Madras Act IV of 1938 e purchases by, 
the petitioners in C. R. P. No. 1178 of 1939 were long after the 
adjudication. < The purchase by the petitioner in C. R. P. 
No. 1179 of 1939 wasafter the presentation of the insolvency 
petition and before the adjudication. The Court below has held 
that by reason of the insolvency of the original mortgagor, S. 21 
of Madras Act IV of 1938 applies to the decree debt as a whole 
and none of, the judgment-debtors can have the benefit of the 
Act. It would appear that the original mortgagor was an 
apriculturist, but now that he has become an insolvent he is 
clearly disentitled to the benefits of the Act. It has been held 
by ‘the Bench which decided Perianna v. Sellappal, that pur- 
chasers of the hypotheca in possession are debtors under the 
mortgage entitled to, the benefits of the Act. That was a case 
in which the mortgagor himself was admittedly an agriculturist ; 
but it seems to me that this does not affect the decision, for by 
the definition of ‘debt’ any liability, whether secured or un- 
secured, due from an agriculturist, is included and surely a debt 
secured on the land of an alienee will be a debt due from that 
alienee even though his liability is limited to his interest in the 
land. In Vasantha Rao Sahib, Bhonsle v. Norayanaswami 
Atyar®, Pandrang. Row, J., held that the exclusion of‘ the 
debts of an insolvent from the benefits of the Act under. S. 21 
was limited to those debts in so far as they were due from the 
‘insolvent himself and that the son Of the insolvent liable to pay 
the.same debts was, if an agriculturist, entitled to claim that 
the debts be scaled down. That decision seems to me precisely 
to apply to the facts of this case; and I respectfully agree with 
the reasoning upon which the, deen is based. Clearly the 
object'of S. 21 is to prevent a double scaling down of the debt 
of an individual. If that debt has been subjected to the scaling 
déwn process of ‘the insolvency law ahd dividends have been 
paid on the basis of that scaling down, it should not be subject 
to a fresh scaling down at the instance of the same person who 
has already had the benefit of one process of reduction: . There 
-ig no reason to’ refuse ‘these,benefits to an entirely. different 
‘person who has nòt had the benefit of the insolvency law and 


„who is an .agriculturist otherwise -éntitled to have his debts 





1. (1938) 2 M.L.J, 1068: LL.R. (1939) Mad.218.-: 9 2, (1939) 2 M.L.J. 745. 
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scaled down. Neither under the wording of S. 21 nor. under 
what I conceivego be the object of the section can it be said 
that the exclusion of the debts of the insolvent should be extend- 
ed to the same debts when due by another person who is- not 
an: insolvent. 

It has been contended for the respondent by Mr. Soma- 
sundaram that this is not a matter for interference in revision, 
that the Court below had jurisdiction to decide whether or not 
the petitioners were agriculturists entitled to the benefits of the 
Act and that having so decided, the decision is a mere decision 
of law and not a refusal to exercise jurisdiction. -It seems to 
me that this question is covered by authority. Apart from the 
decision of Pandrang Row, J., just referred to, which was itself 
a decision in revision, I may cite the decision of the Full Bench 
in Sundaram v. Mausa Mavuthar1, where it was held that when 
the Court below dismissed an application under O. 21, r. 89, 
Civil Procedure Code, on the ground that the person who appli- 
ed was not entitled to apply, the decision of the lower Court 
consisted in fact in a‘refusal to deal with the petition and to 
exercise its jurisdiction-and it was not a mere conclusion of law 
in which the question of jurisdiction was not involved. The 
same reasoning seems-to me to apply to the present case. The 
Court below has held that these petitioners are not competent to 
apply for the benefits of the Act. In effect the lower Court has 
refused to exercise the jurisdiction which they invoked, and in 
my opinion has wrongly refused to exercise that jurisdiction. 

The petitions are therefore allowed and the matter will be 
remitted to the trial Court for disposal in the light of this 
judgment. The petitioners are entitled to their costs (one set). 

K. C. Petitions alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALY SASTRI. 


Budiredla Ramamurti ' .. Petthoner® (Petitioner) 
v. ' l 
Matta Sitaramayya .. Respondent (Respondent). 


Madras Agriculturists’ Relief Act (IV of 1938), Ss. 7, 8,9 and ‘19—Com- 
promise decree—When can be scaled down on the basis of the original debi— 





"1, (1921) 40°M.L.J. 497: I.L R, 44 Mad. 554 (F. B.). 
* C. R. P. No. 2010 of 1939. . 11th April, 1940. 
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Uncertified payments towards decree—H ow far can be broved for purposes 
of scaling down. - 


_ -Whe there is a decree passed before the lst October, 1932, in terms of 
a compromise, which is itself demonstrably a renewal of an anterior debt, 
the-Court ‘must scale down the debt under S. 8 of the Madras Act IV of 
1938, treating as the principal the amount originally advanced together with 
the amount of any sums, subsequently advanced. Whether a compromise is 
orisnot a renewal ofa pre-existing liability must to a large extent bea 
question of fact in every case. Whena judgment-debtor applies under S. 19 
of Madras Act IV of 1938, to scale down a decree he can prove payments 
which have not been certified for the purpose of satisfying the decree 
régarding costs. For other purposes the debtor would have to establish those 
payments in the ordinary way under the Civil Procedure Code, by getting 
them certified in Court if he wants them to be taken into consideration as 
payments towards the decree. 


Petition under S. 115 of Act V of 1908, praying ile High 
Court to revise the order of the Court of the Subordinate 
Judge of Cocanada dated 6th September, 1939 and made in L.A. 
No. 1321 of 1938 in O. S. No. 44 of 1931. . 

„ V. Viyyanna for Petitioner. 

D. Narasaraju for Respondent. 

The judgment of the Court was delivered by 

Wadsworth, J.—This Civil Revision Petition raises the 
question of the power of a Court to scale down a compromise 
decree under S. 8 of the Madras _Agriculturists’ Relief a IV 
of 1938. 

The relevant facts may be briefly stated. The petitioner ‘is 
the judginent-debtor. He and the respondent had dealings on 
account starting in 1922, On 26th March, 1928, the petitioner 
executed a promissory note in settlement of that account. On 
3rd April, 1928, he executed a second promissory note for a 
fresh advance. On 20th July, 1929, he'executed a promissory, 
note for Rs. 4,600 comprising theamounts due on the two previ- 
ous notes and a small amount in cash advanced at that time. It 
was alleged that on the 27th September, 1930, there was an 
arrangement whereby the petitioner undertook to pay the amount 
due on this promissory note within a given time on to execute a 
mortgage.oyer certain properties. No payment having been made 
and no mortgage having been executed, the respondent filed a 
suit O.S. No. 44 of 1931 on the promissory note of 1929, claim- 
ing a charge over the properties covered by the alleged agree- 
ment to mortgage. He also obtained an aftachment before 
judgment of the properties in respect of which the cltarge was 
claimed.-On 8th August, 1932, a decree was passed in terms of a 
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compromise. The compromise recited that the transactions 
between. ihe parties had been. examined by mediators who had 
decided that the whole of the debt claimed should. be recovered 
from the family properties of the defendants, and that the 
defendants had agreed that the suit debt, costs and subsequent 
interest calculated at Rs. 7,150 in all should be a charge on the 
properties mentioned in the plaint and it was agreed that the 
defendants were to be given time till 1st October, 1932, to pay 
the amount so settled. It is to be noted that this compromise 
does not appear to have dealt with matters extraneous to the 
suit and that it provided for the payment of the full amount 
claimed by the plaintiff with interest. Thelower court following 
the decision of Pandrang Row, J., in C.R.P. No. 86 of 1939 held 
that in scaling down the decree, the starting point must be the 
decree itself and that it was not open to the Court to go behind 
the compromise and treat the original debt as the act which is 
to be scaled down. 


Now, -we have held in, a very recent decision, 
Ramaseshayya v. Kutumba Raol, that in the simple case of a 
decree on a debt, the Court must with reference to the terms of 
5.8 (1) of Act IV of 1938 look to the debt upon which the 
decree is passed and not regard the decree itself as the debt 
which has to be scaled down.. A decree embodying a com- 
promise is in one respect different from a decree merely direct- 
ing payment of the debt which forms the subject-matter of the 
suit. The effect of the compromise is the substitution of a new 
contract for the contract sued on, which new contract itself 
forms the basis of the decree. When we come to apply Ss. 8 
and 9 to such a decree, we must have regard to the provisions 
of S. 7 which lays down that | " 


` “ Notwithstanding any contract or decree of Court to the contrary, all 
debts payable by an agriculturist at the commencement of this Act, shall be 
scaled down in accordance with the provisions of Chapter II of the Act.’ 


The decree in terms of :the,compromise is in fact a,decree 
on a‘contract superseding the original debt. upon which the suit 
is laid. To the extent to which that contract: can be | proved 
to be in whole or in part a renewal of .the debt upon which the 

suit was laid, clearly Ss. 8 and 9 of the Act provide. that the 
‘principal of the debt’ liable to be scaled down must be the 
principal sum originally advanced together with, any sums “sub- 
sequently advaticed. On the facts of the present case, it is clear 





1, Since reported in (1940) 2 M.LJ. 235, 
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that we are concerned with a very simple compromise dealing 
only with the suit debt and agreeing that the said debt with 
interest at the ‘contract rate and costs shall be payable by the 
defendants and shall be charged in a particular way. There ‘can 
therefore be no doubt that the compromise agreement upon 
which the decree was based is substantially a renewal of the 
suit debt together with an-agreement to pay the costs and to 
submit to the charge. It seems to us that clearly this debt 
is liable to be scaled down under S. 8 having regard to the 
principal originally advanced by the creditor together with such 
sums as have been subsequently advanced as principal’ ` 

- It is not necessary for the purpose of this case to decide 
what would be the position in a more complicated case 
when the compromise is the result. of mutual concessions and 
advantages which together make up an agreement from which 
it would be extremely difficult to disentangle that part, which’ iis 
a renewal of the original debt. We may, however, observe 
that the.question whether-the compromise forming the subject 
of the decree is‘or is not a renewal of a' pre-existing liability 
must, toa large extent, be a question of fact in every case. ` 


‘We have been referred to the decision of Horwill, J. in 
Nerayanaswamt Naidu v. Rajamanikkam Pillast, which on the 
facts of the particular case decided that when there was a decree 
on a compromise, the date on which the debt was incurred must 
with reference to S. 8 or S, 9 of the Act be the date of the 
original debt and not the date of the compromise decree. It is 
not necessary for ‘the purpose of this case to consider the 
correctness of our learned brother’s decision on the facts, hefore 
him. We confine ourselves to holding that when, .as -in. the 
present case, there is a decree passed before the 1st October, 
1932, in terms of a compromise, which itself is demonstrably a 
renewal of an anterior debt, the Court must scale down’ the 
debt-under S; 8 of Madras Act IV of 1938, treating as the 
principal’.the amount originally advanced together with Ee 
amount of any: sums subsequently advanced. ° 

' A further question has been faised with reference to the 
terms bf $:°19 of Act IV of 1938, whether the petitioner in 
applying for the scaling down of ‘the decree can prove unce: 

m payments made towards that decree, having regard to ‘the 





— —_ 


1. (1940) 1 MJJ. 225. 


ee ie ee ee = 


X 


I] THE MADEAS LAW JOURNAL: REPORTS. 297 


terms of O. 21, r. 2, Civil Procedure Code. S. 19 lays down 
that on the application of the judgment-debtor or the decree- 
holder, the Court which passed the decree shall apply the provi- 
sions of the Act to that decree and notwithstanding anything 
contained in the Code of Civil Procedure shall amend the decree 
accordingly or enter satisfaction as the case may be. Then 
follows a proviso with which we will deal separately. So far 
the section is concerned merely with the amendment of the 
decree in accordance with the terms of Act IV of 1938 and with 
“the addition of a power to the Court to enter satisfaction, 
presumably when the scaling down process under the Act itself 
results in the extinction of the decree. So far, the section is 
not concerned with execution, nor is it concerned with payments 
made in execution or payments made subsequent to the decree. 
Then follows the proviso that all payments made or amounts 
recovered, whether before or after the commencement of the 
Act, in respect of any such detree shall first be applied in pay- 
ment of all costs as originally decreed. This proviso expressly 
contemplates the appropriation of payments made after the 
decree by the Court whick passed the decree. We find jt 
difficult to hold that in making these appropriations, the trial 
Court is acting as an executing Court. If the Court is nota 
Court executing the decree, then the provisions of O. 21, r. 2 
(ii) would not bar the petitioner from proving payments which 
have not been certified in the manner necessary for establishing 
them in an executing Court. If this view is correct, it follows 
that when a judgment-debtor applies under S. 19 to scale down 
a decree, he can prove payments which have not been certified, 
for the purpose of satisfying the decree regarding costs. For 
any other purpose, there is no express provision allowing the 
petitioner to prove payments made’ after the decree and not re- 
corded by the Court and it seems to follow that he would have 


to establish those paymerits in the ordinary way by getting them 


certified in Court, if he wants them to be taken into ‘considera- 
tion as payments towards the decree. ; 


In the result, therefore, we hold that this -decree is liable to 
be scaled down under S. 8 treating as the principal of the debt 
the amount originally advanced and any subsequent sums lent 
to the extent to which the original debt can be said to have been 
renewed by the agreement of compromise embodied in the decree 


and that the petitioner is entitled under the proviso to S. 19 to 
38 
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prove uncertified payments for the purpose of appropriating 
those payments if established towards costs of the decree. The 
petition is therefore remitted to the trial Court for disposal in 
the light of this judgment and the petitioner is entitled to his’ 
costs in this Court. , 
KeS: Petition allowed. 
ro oy [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT:—SIR ALFRED Henry LioneL Leaca, Chef 
Justice, MR. JUSTICE KRISHNASWAMI AIYANGAR AND MR. 
JUSTICE SOMAYYA. : 


Ambu Bai Ammal .. Appellani* (Defendant) 
v. 
Soni Bai Ammal .. Respondent (Plaintiff). 


Hindu low—Mainienance—Destiiuis widowed daughier—Legal righi to 
be maintoined ont of father’s estate in the hands of his heir. 

A father is under a moral obligation during his lifetime to maintain 
out of his properties his widowed indigent daughter, who is unable to get 
support from her husband's estate. This moral obligation ripens intoa 
legal obligation on the death of the father, when his property is inherited 
by his heir. The widowed daughter is entitled toa decree for maintenance 
against such heir, payable out of the properties inherited, 

Hindu law text and case-law reviewed. 

Observations of Ranade, J. in Bat Mangal v. Bat Rukhmint, (1898) 
LL.R. 23 Bom. 291, dissented from. 

Remarks of Sadasiva Aiyar, J., in Venkatarasu v. Kotayya, (1912) 23 
M.L.J. 223, held to be somewhat wide. 

Janki v. Nand Ram, (1888) I.L.R. 11 All. 1% (F.B.) and Rajanmbanta Pal 
y. Sajani Sundaree Dasee, (1933) 66 M.L.J. 148: L.R. 61 I.A. 29 :I.L.R. 61 Cal. 
221 (P.C.), relied on. 

Appeal against the decree of the District Court, Tinnevelly 
in A. S. No. 323 of 1935 preferred against the decree of the 
Court of the District Munsif of Tinnevelly in O. S. No. 411 


of 1934. 

A. Swaminatha Atyar and S. Tyagaraja Aiyar for 
Appellant. 

E. Vinayaka Rao for Respondent. 

The Court delivered the following 

Jupements. The Chief Jusiice.—The question which the 
Court is called upon to decide in this appeal is whether a Hindu 
widow is bound to mairitain out of her husband’s estate her 





*S, A. No. 1152 of 1936, 23rd April, 1940, 
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husband’s widowed daughter when the daughter is without means 
and her husband’s family is unable to support her. The appellant 
is the widow of one Sadasiva Rao, who died on the 13th January, 
1930. The respondent is the daughter of Sadasiva Rao by his 
first wife, who pre-deceased him. The respondent married one 
Rama Rao, who died in the month of May, 1932. Sadasiva Rao 
was a man of considerable property, but Rama Rao was entirely 
without means and in consequence Sadasiva Rao was compelled 
to maintain the respondent and her husband from the time of her 
marriage up to the time of his death. Rama Rao never 
acquired property and his family had none. In 1934 the 
respondent filed a suit in the Court of the District Munsif of 
Tinnevelly for a decree for maintenance against her step-mother 
on whom had devolved her father’s estate. The District 
Munsif held that the widow was bound to maintain her step- 
daughter out of Sadastva Rao’s property and gave a decree for 
maintenance at the rate of Rs. 10 per mensem, but he directed 
that if the parties lived together the respondent should receive 
only a sum of Rs. 5 per mensem. This decree was confirmed 
by the District Judge on appeaL The widow has now appealed 
to this Court. 

The ancient texts of Hindu law do not place upon a father 
a legal obligation to maintain his married daughter, but they do 
indicate that he is under a moral obligation to support her if 
she is in want. Theoriginal texts areall collected in the late Golap 
Chandra Sastri’s work on Hindu Law (8th Edition, page 522) 
but it is not necessary to quote them all. The following are 
sufficient to show that from the earliest times Hindu Law has 
recognized that thereis a moral obligation on a father to support 
his offspring :— 

(1) “ The father, the mother, the Guru (an elderly relation worthy of 
respect), a wife, an offapring, poor dependents, a guest, and a religious 
mendicant are declared to be the group of persons who are to be maintained 
—Manu cited in Srikrishna’s commentary on Dayabhaga.” 

(2) “It is declared by Manu that the aged mother and father, the chaste 
wife, and an infant child must be maintained even by doing a hundred 
misdeeds—Manu cited in the Mitakshara while dealing with gifts,” 

(3) (A widow inheriting her husband's estate) should honour with 
food and presents (for their benefit) the husband’s paternal uncle (and the 
like) venerable elderly relation, daughter’s son, sister’s son, and maternal 
uncle, as well as aged and helpless persons, guests and females (of the 
family) —Vrihaspathi cited in Dayabhaga, xi, i. 64.” ° 

These translations are accepted as being correct. The texts 
carry tbe moral obligation far beyond the limit which could be 


F.B, 
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accepted in modern times, but it cannot with.reason be said that 
there is no moral obligation on a father to support a daughter 
who has no other means of support, even when she has left his 
family on marriage. A mere moral obligation cannot, of 
course, be made the basis of a suit, but here the estate of the 
person on whom there was a moral obligation to support the 
respondent has passed to the appellant and the Court is called 
upon to decide whether the principle laid down in Janki v. 
Nand Ram, extends to the case of a widowed iia aa who 
bas no means of subsistence. 

In Janki v. Nand Ram}, a Full Bench of the Allahabad 
High Court held that a father was under a moral, though not 
a legal, obligation to maintain his widowed daughter-in-law 
during his lifetime and to make provision out of his self- 
acquired property for her maintenance after his death and 
that the moral obligation became by reason of his self- 
acquired property having come by inheritance into the hands of 
his surviving son a legal obligation, enforceable by suit against 
the son and against the property which he had inherited. The 
basis of this decision was that the son took the estate, not for 
his own benefit, but for the spiritual benefit of his father. This 
principle developed out of the discussions which had taken place 
in Rujjomoney Dosseev.Shibchunder Mullick? and Khetramans 
Dasi v. Kashinath Das’. The principle enunciated by the 
Allahabad High Court has been accepted by other High Courts 
of India and was regarded as settled law by the Privy Council 
in Rajanikanta Pal v. Sajani Sundaree Dasee*. The doctrine that 
a moral obligation becomes a legal obligation when the estate 
of a person on whom the moral obligation lay comes into the 
possession of hisheirs may be open tg criticism, butitis-too late 
in the day to indulge in it and the Court must confine itself to 
the question whether the principle should extend beyond the 
case of a widowed daughter-in- -law. 

There are two cases reported ‘in Strange (the Edition 
published in 1830, pages 83 and 90) and one in Macnaghten 
which support the respondent in her contention that she has a 
legal right to maintenance out of her father’s estate. In the 


first of the two cases reported by Strange a Hindu left two ' 





1. (A888) I L.R. 11 All 194 (F.B.). 
2. Hyde, Vol. 2, p. 103. 3. (1868) 2 B.L.R. Roe. 15. 
4. (1933) 66 M L.J. 148:L R. 61 I.A, 29: I.L.R. 61 Cal. 221 (P.C.) 
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widows, a widowed sister who had lived with him after the 
death of her hysband, and his mother. The question was to 
whom should his estate go. The answer given was that the 
mother must be maintained and so must the sister, if left desti- 
tute by her husband. In the second case the answer was given 
by the Pundit. There the deceased left two wives, his mother 
and a sister. The answer of the Pundit was that the mother of 
the deceased, being otherwise unprovided for, sufficient allow- 
ance must be set apart from his estate for her maintenance and 
that if the deceased’s sister derived nothing from her husband, 
the widows should jointly contribute towards her support. 
Both these cases were decided in 1803. 


The case reported in Macnaghten, Vol. II, pages 117 and 
118 was decided some fifteen years later in Bengal. The 
question there propounded was this: 

“A person died, leaving two sons by one wife (who died before him), 
and a widow and her two daughters, and subsequently to his death one of 
the sons died, There are now surviving a son of his first wife, and a 
widow and her two daughters; and supposing the widow to have received 


no portion of the property from her step-son, in this case, is she entitled to 
any share of the estate; and if so, what is the extent of her night?” 


The answer was in these terms: 

“ The widow is only entitled toa proper maintenance from her step- 
son; and if her two daughters have not been disposed of in marriage, they 
will also have some share of their father’s wealth to defray their nuptial 
expenses. Should they, after marriage, be in want of maintenance, in conse- 
quence of their husband’s inability to support them, they must be provided 
with food and raiment by their half-brother. Thisis conformable to the 
Dayabhaga and other authorities.” 

_ If the sister of a deceased Hindu is entitled to maintenance 
out of his estate it is impossible to imagine on what principle 
maintenance can be denied to his daughter, and the case report- 
ed in Macnaghten directly supports the proposition that the 
daughter is entitled to maintenance, though married, when her 
husband is unable to support her. 


In Venkatarasy v. Kotayya1, Sadasiva Aiyar, J., expressed 
himself strongly in favour of the view that there is a legal 
obligation on a Hindu father and his family to support his 
destitute widowed daughter when she has not received sufficient 
from her deceased husband’s family for her maintenance. 
After expressing his dissent from the decision of the Bombay 


a ee E 
e 


1. (1912) 23 M.L.J. 223 (at p. 234). 
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High Court in Bai Mangal v. Bai Rukhminil, to which I shall 
presently refer, Sadasiva Aiyar, J., went on to 27: 


“I concur in the opinion of J. C. Ghose, West and Buhler, Macnaghten 
and Strange that there tsa legal obligation on the father and his family to 
support a destitute daughter (though she had been married away) if she 
could not get sufficient provision from her deceased’s husband’s family for 
her maintenance. Bhattacharya also says (page 400) that under the Hindu 
Law texts, widowed daughters are entitled to maintenance and ‘justice 
requires that their right should be recognized.’ The argument that by mar- 
riage she becomes a member of another family and becomes so to say, ‘dead’ 
to her own family is merely carrying legal fictions to absurd lengths. A wife 
is half her husband’s body but you cannot on that account give double rations 
to the husband for his meals and give none to his wife: nor does the 
daughter lose her consangtineness, blood relationship to ber father and her 
right of inheritance to him and other sm lar rights, simply because she 
becomes attached by Pinda, Gotra and Sootaka to her husband’s family by 
marriage.” 


I am not prepared to go to the extent of concurring in the 
opinion here expressed that there is under Hindu Law a legal 
obligation on a father to support a daughter who has left his 
family and gone into another by reason of marriage, but I see 
no difficulty in extending the principle embodied in Janki v. 
Nand Rama, to such a case, when she is in want. ` 

It will be convenient here to consider the decision of the 
Bombay High Court in Bai Mangal v. Bai RukAminil. There 
a Bench of the Bombay High Court, consisting of Parsons and 
Ranade, JJ., held that. under Hindu Law only the unmarried 
daughter had a legal claim for maintenance out of her father’s 
estate and that the married daughter must look to her husband’s 
family for maintenance. If the husband’s family is not able to 
maintain the widowed daughter and she returns to live with 
her father or brother, there is, it was said, a moral and social 
obligation on her father or brother, but not a legally enforce- 
able right by which her maintenance can be claimed as a charge 
on her father’s estate in the hands of his heir. The judgment 
of the Court was delivered by Ranade, J., who did not consider 
the principle laid down in Janki v. Nand Ram3, This principle 
was accepted by Ranade, J., sitting with Parsons, J., in 
Yamunabas v. Manubas’, which is reported inthe same volume 
of the Indian Law Reports as Bat Mangal v. Bat Rukhmunil, 
The principle in Janki v. Nand Ram%, has certainly an 
important bearing on the question. 











1. (1898) I.L.R. 23 Bom. 291. l 
2. (1888) I.L.R. 11 All. 194 (F.B.). 3. (1899) .L.R. 23 Bom. 608. 
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There are two Calcutta cases lo which reference should 
be made. In Kamini Dassee v. Chandra Pode Mondiet, 
Banerjee, J., håving accepted the principle in Jankt v. Nand 
Ram®, went on to observe: 

“Rach particular case, no doubt, has to be determined upon its own 
merits; in each case it will have to be determined whether having regard to 
the relationship, the means and various other circumstances of the party 
claiming maintenance, the late proprietor was, according to the principles of 
the Hindu law and to the useges and practice of the Hindu people, morally 
bound to maintain that party. It is not necessary for me to lay down any 
general rule on the point in this case. All that I am called upon to decide is 
whether the plaintiff in this case is a person whom, having regard to the 
circumstances of this case, her late father-in-law was morally bound to 
maintain.” 

In Mokhoda Dossee v. Nundo Lah Haldar3, Amir Ali, 
J., held that a sonless widowed daughter in indigent circùm- 
stances is not entitled to separate maintenance out of the estate 
of her father in the hands of his heirs, but he added: 

“There may be cases, however, where'a father mainiains the daughter 
and the daughter's husband in his own house, and does so up to the end of his 
life. Under those circumstances the fact of his marrying her to a person 
not possessed of means to maintain his wife would cast upon him the moral 
obligation of maintaining both her and her husband, and in the case ofa 
widowed danghter of maintaining her and her children. I$ that moral 
obligation rested upon him in his life time, upon his death the moral obliga- 
tion would, in my opinion, become a legal obligation on the part of those 
taking his property.” . 

This case certainly falls within the exception which Amir 
Ali, J., had in mind. His decision was approved of on appeal— 
Mokhoda Dassee v. Nundo Lall Haldart, but his reservation 
was not discussed. 

The Lahore High Court has held that a sister is bound to 
be maintained out of her deceased brother’s estate in the hands 
of his heirs; Musammat Bholi Bai v. Dwarka Das’, The Court 
accepted a statement in Mulla which I shall quote in a moment 
as correctly representing the law. 

The text books on Hindu Law with two exceptions support 
the respondent. In addition to quoting the two cases in the 
‘second volume of his work Strange expressly states that 
widowed sisters, not otherwise provided for, are entitled to be 
maintained. (Sir T. Strange’s Hindu Law, Vol. I, p- 173.) 
Macnaghten’s view is to be gathered from the case which I have 
already quoted. Mulla says: 

1, (1889) LL.R.17 Cal. 373. 2. (1888) LL.R. 11 All, 194 (F.B.). 


3. (1900) I.L.R. 27 Cal. 555. 4, (1901) ) I.L.R. 28 Cal. 278 (F.B.). 
5, (1924) 1.L.R. 5 Lah. 375. 
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F.B. “ An heir is legally bound to provide, out of the estate which descends to 
ba Bai him, maintenance for those persons whom the late proprietor was legally or 
Am morally bound to maintain. The reason is that the estateés inherited subject 


| 
| 
= to the obligation to provide for such maintenance.” (Mulla’s-Principles of ! 
Soni Bai Hindu Law, 9th Edition, p. 582). i | 
Ammal. 
Leach, Ch 


“ A father is bound to maintain his unmarried daughters, On the death 
of the father they are entitled to be maintained out of his estate. A daughter 
on marriage ceases to bea member of her father’s family, and becomes a 
member of her husband’s family ...... If she is unable to obtain main- 
tenance from her husband, or after his death from his family, her father, if 
he has got separate property of hig own, is undera moral, though not a 
legal obligation to maintain her.” (Mulla’s Principles of Hindu Law, 9th 
Edition, p. 584). 

Ghose states that a female is entitled to be maintained by her 
father’s family, if her husband’s family is extinct, or incapable 
on account of extreme poverty, to support her. (Ghose’s 
Principles of Hindu Law, 10th Edition, p. 305.) Healso points 
out that the sonless widowed daughter and grand daughter and 
sister come back to the family of the father according to 
Medhatithi. (Ghose’s Principles of Hindu Law, 10th Edition, 
p. 310.) As Mayne observes Medhatithi’s work is the earliest 
commentary extant on Manu and is frequently referred to as of 
high authority and mentioned in the Mitakshara and Smriti- 
chandrika. (Mayne on Hindu Law and Usage, 10th Edition, 
P. 43.) Sircar expresses the opinion that a married daughter is | 
ordinarily to be maintained in her husband’s family, but if they 
are unable to maintain her, she is entitled to be maintained in her | 
father’s family. (Sircar’s Hindu Law, 8th Edition, p. 534). West . 
and Buhler quote with approval the decisions in the two cases . 
reported by Strange. (West and Buhler’s Hindu Law, 4th 
Edition, p. 241). Before the decision in Bai Mangal v. Bai 
KukAminti, Mayne was of the same opinion but the learned 
author of the next edition accepted that decision'as being correct 
and altered his opinion accordingly, This view has been main- 
tained in the latest edition. (Mayne’s Hindu Law and Usage, 
10th Edition, p. 825.) Gour’s Hindu Code also accepts the’ 
Bombay case as deciding the point (4th edition, page 322). 

The decision in Jankt v. Nand Ram? must now be accepted 
as embodying arule of Hindu Law and as there is a moral 
obligation on a father to support his daughter, whether married 


Sn a a a ee a a 
1. (1898) LL.R. 23 Bom. 291. ° ; 
2, (1888) LL.R. 11 AiL 194 (F.B.). 


Mulla also says: | 
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or unmarried, Í can see no valid reason for refusing tọ apply the 
rule to a widowgd daughter who is penniless. The only distinc- 
tion between a widowed daughter-in-law and a widowed 
daughter is that on her marriage the daughter passes into 
another family, but the moral obligation of the father to support 
her when in want still remains and the same reasoning which led 
to the rule in Janki v. Nand Ram1, being laid down applies. 
The decisions reported in Strange and Macnaghten provide 
additional reasons for applying it and most of the learned 
authors of works on Hindu Law have accepted it. The right to 
maintenance which was claimed in the cases reported in Strange 
and Macnaghten was not based on the reasoning to be found 
in Janki v. Nand Ramt, but the right was clearly recognised. 
It is not necessary to consider how far the rule extends, but 
obviously it could not be extended to the Guru, guest, religious 
mendicant, or an aged and helpless person who is in no sense a 
member of the family and could only be the object of charity. 
There is, however, ample authority for applying the rule in this 
case. Consequently I hold that a widowed daughter in the 
position of the respondent in this case is entitled to maintenance 
out of her father’s estate in the hands of his widow and I would 
dismiss the appeal with costs. 


Krishnaswamt Atyangar, J.—I agree. 


Somayya, J.—I agree. 
| en OF Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice WADSWORTH. 


Sistla Saraswatamma .. Appellant® (1st Respon- 
dent) 





v. 
Paruvada Maki Naidu and others .. Respondents (Petitioner 
and Respondents 2 to 6). 


Cwi! Procedure Code (V of 1908), S.47 and O. 21, r. 58—~Scope and 
apphcabditht}—X an alenee of an item of mortgaged property tmpleaded in 
morigage suit—Application for personal decree against trorigagor’not im- 
pleading the clienee X—Execution agasnsi personal property of mortgagor— 
Clatm by ahenee X to property attached m execution of personal decree 
alleging purchase of that property after personal decree—Cloim, whether by a 
“stranger” or “pariy to sutt”. 





i * 4. (1888) LL.R. 11 All. 194 (F.B.). 
‘A A. á. O. No. 25 of 1938. 8th August, 1939. 
39 
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Ina mortgage suit, X the respondent was impleaded as a subsequent 
purchaser of one of the items mortgaged. The sale of the bhypotheca did 
not realise the fnll amount of the mortgage decree, and Ån application for a 
personal decree was made to which the respondent was not a party. When 
the mortgagor attached part of the personal property of the mortgagors, 
there was a claim preferred by X the respondent on the ground that the 
property attached was his property by virtue of a sale executed after the 
passing of the personal decree. The claim was drafted asa claim bya 
stranger under O. 21, r. 58 and was dismissed as respondent was found not 
to have been in possession. 


Held, the personal decree arising out of a mortgage suit is a decree 
passed in the mortgage suit and though the respondent was not given notice 
of the application for a personal decree, he was a party to the suit in which 
the decree was passed and the question is one relating to the execution of 
that decree and S. 47, Civil Procedure Code, governs the investigation of the 
claim and the question of title of he claimant must be gone into. 


Difference in the relative scope of investigations into claims under S, 47 
and O. 21, r. 58 pointed out. 


Appeal against the order of the Court of the Subordinate 
Judge of Chicacole dated 22nd November, 1937 and made in 
A. S. No. 166 of 1937 preferred against the order of the Court 
of the District Munsif of Parvatipur in E. A. No. 1422 of 
1935 in E. P. No. 678 of 1935 in O. S. No. 548 0f 1932. 


P. Somasundaram and S. Ramamurty for Appellant. 


N. Vasudeva Rao for V. Govindarajachari for Respon- 
dents. 


The Court delivered the following 


JopcMENT.—This is an appeal against an order of remand 
in a matter arising out of a claim in execution of a personal 
decree passed in a mortgage suit. The appellant is a mortgage 
decree-holder; the respondent is the eighth defendant impleaded 
in the mortgage suit as a subsequent purchaser of one of the 
items mortgaged. After the sale of the hypotheca had not 
realised the full amount of the mortgage decree, an application 
was made for a personal decree against the mortgagors and- to 
this application the present respondent (eighth defendant) was 
not made a party. When the decree-holder came to attach part 
of the personal property of the mortgagors, there was a claim 
preferred by the present respondent on the ground that the 
property attached was his property by virtue of a sale executed 
after the- passing of the personal decree. Now, the claim pre- 
ferre_ by the respondent was drafted as a claim by a stranger 
to the decree under O. 21, r. 58 and it was investigated on that 
basis and though the learned District Munsif does go to some 
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extent into the validity of the title claimed by the respondent, 
he expressly says that the only point for determination is, who 
was in possession of the attached land at the time of the attach- 
ment. He found that the respondent herein was not in posses- 
sion and he dismissed the petition. Thereupon, the respondent 
instead of filing a suit to contest the correctness of this order, 
discov.red that the order was one under S. 47 of the Civil 
Procedure Code he having been a party to the suit; and he filed 
an appeal. The learned Subordinate Judge hearing the appeal 
agreed with the contention that the matter was one falling 
under S. 47 and remanded the suit fôr a fresh hearing on the 
ground that the lower Court erred in disposing of the claim 
summarily. 


It seems to me quite clear that the learned Subordinate 
Judge is right in holding that S. 47 covers the dispute between 
the parties. It is contended on the strength of certain observa- 
tions in Palaniappa Chettiar v. Narayanan Chettiar! that the 
proceeding for obtaining a personal decree is a separate pro- 
ceeding from the trial of the suit and that the decree is a 
distinct decree and that therefore any person who is not a party 
to the personal decree proceedings but claims property attached 
under the personal decree is a stranger: claimant to whose claim 
O. 21, r. 58 will apply. This contention seems to overlook the 
wording of S. 47 with reference to which the governing factor 
is not whether the disputants were parties to the decree, but 
whether the disputants were parties to the suit in which the 
decree was passed. There can, I think, be no question that the 
personal decree arising out of a mortgage suit is a decree 
passed in the mortgage suit; and though the respondent was not 
given notice of the application for a personal decree, he was a 
party to the suit in which the decree was passed and the 
question is one relating to the execution of that decree. S. 47 
therefore governs the investigation of the claim. 


Now, the learned Subordinate Judge ordered a remand on 
the ground that the trial Court was wrong in disposing of the 
claim summarily. It seems to me that this statement does not 
quite indicate the difference between proceedings under O. 21, 
r. 58 and those under S. 47. For the purpose of deciding a 
claim under O. 21, r. 58, the Court is bound to find who wes in 
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possession at time of the attachment. .It is not bound to find 
who had the title to the land attached and can Refer parties toa 
suit for determining title. Fon the purpose of deciding a claim 
under S. 47, it is necessary to go into all the contentions of the 
parties including the contention as to title. The scope of the 
enquiry cannot be restricted merely to the question of posses- 
sion at the time of the attachment. The difference between the 
two enquiries is, therefore, not a difference in procedure so 
much as a difference in the scope of the enquiry. It is suggest- 
ed that the trial ‘Court in this case has taken all the evidence 
that was available and ha’ really gone into the question of the 
title of the claimant. It seems to me probable that the evidence 
was recorded as fully as was necessary. But undoubtedly the 
learned District Munsif has considered himself bound only to 
decide the question of possession. It follows therefore that the 
remand for an enquiry under S. 47 into the claim of the res- 
pondent was necessary. But it seems to me that the learned 
Subordinate Judge was quite wrong in ordering costs up to the 
date of his order to abide by the result. The respondent him- 
self was entirely to blame for the way in which the matter 
proceeded in the trial Court and it was owing to his own error 
that the appeal and the remand became necessary. He took the 
position of a stranger claimant and asked the Court to investi- 
gate his claim under O. 21, r. 58 which was done without any 
question as to the propriety of the provision of law under which 
investigation was sought Then when an adverse decision was- 
given, respondent took advantage of his own error in order to 
claim a right of appeal and get that decision set aside. The 
result is that all the time and money spent both in the original 
enquiry and the lower appellate Court have been wasted owing 
to the error of the respondent. 


The proper order is therefore that the respondent here 
(eighth defendant) do pay all the costs of the appellant up to 
and including the stage of the order of remand by the lower 
appellate Court. In other respects, the appeal is dismissed and 
I think it proper that the appellant should pay the respondent’s 
costs in second appeal since she has failed on the substantial 
grounds. 

RoS: Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_Presgnt:—Mr. Justice PANDRANG Row. 
Sankamma Hengsu .. Petitioner" (Plaintif) 


v. f 
H. Anantha Kamath and others .. Respondents (Defendants). 


Compamies Act (VII of 1913), S. 179—Ligquidator—Power-of-atiorney 
agent of—Athority to endorse promissory notes—Ratification by hostdator 
—Permissibility, ? 

The power given to the liquidator under S. 179 (F) of the Companies 
Act to indorse a promissory note is a statutory power and it cannot be dele- 
gated in the absence of a statutory provision permitting such delegation. 


Held, that the indorsements of certain promissory notes by the agents 
appointed by the liquidators conveyed no title in law to the assignees. 


Held. further, that no subsequent ratification of such indorsements by 
the liquidator could make them valid as they were void ab initio. 


Petitions under S. 25 of Act IX of 1887 praying the High 
Court to revise the decrees of the Court of the Subordinate 
Judge of South Canara, dated 24th June, 1936 and passed in 
5. C. S. Nos. 98 and 149 of 1933. l 


B. Sitarama Rao and T. Krishna Rao for Petitioner in 
both. 


K. P. Sarvothama Rao for Respondent in C. R. P. No. 
1041 of 1936. a 


A. Narayana Pai for Respondent in C. R. P, No. 1042 of 
1936. 


The Court delivered the following _ 
JUDGMENT.—These connected Revision Petitions arise out 


of two connected Small Cause Suits instituted by two different | 


persons claiming to be assignees or indorsees of two different 
promissory notes under indorsements purporting to have been 
made by Rao Saheb P. U. Narayana Aiyar and P, Ramayya 


Alva as joint holders of a power-of-attorney granted to them. 
by the liquidators of the National Livestock Registration Bank, | 


Ltd., Madras. The suits were dismissed mainly on the ground 
that the indorsements were not valid and conveyed no interest 
to the assignees. In one of these revision petitions, namely, 
C. R. P. No. 1041 of 1936, the only question that afises is 
whether the indorsement by the agents of the Liquidators is 
valid inlaw. This very point arose in connection with a simi- 
lar case in C. R. P. No. 22 of 1934 in which it was held by Sir 
I I aaaea 
* C.R. Ps. Nos. 1041 and 1042 of 1936, 7th August, 1939. 
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Owen Beasley, C.J., that the liquidators had no power whatever 
to delegate their powers to any one else. oa power of the 
liquidators themselves is derived from S. 179 of the Indian 
Companies Act and so far as indorsements of promissory notes 
are concerned, from clause (f) of that section. In other 
words, the power given to the liquidator to indorse promissory 
notes is a power given by the statute, and it is a well-establish- 
ed principle that a statutory power cannot be delegated in the 
absence of a statutory provision for such delegation. It is not 
pretended that there is any such statutory provision for dele- 
gation in a case of this kind, and it is clear, as was held in C. R. 
P. No. 22 of 1934, that the indorsement by the agents appoint- 
ed by the liquidators conveys no title in law to the assignees. 
It follows from this that C. R. P. No. 1041 must fail as no 
question of ratification, such as is raised in the other revision 
petition, arises in this case. 

The question of ratification also can be disposed of briefly. 
It is said that on the 15th May, 1932, all the previous indorse- 
ments made by the power-of-attorney agents were ratified by 
the sole liquidator, the other liquidator having resigned his 
office. Mr. Sitarama Rao relied on Irvine v. Union Bank of 
Axstraliat and particularly on the observations at page 375. I 
am however of opinion that those observations really do not 
bear on the present case. They show that though the original 
act would have required the sanction of a majority of the 
entire body of shareholders, nevertheless, an act done by a 
Director in excess of his authority may be ratified by a majority 
vote of the shareholders actually present at an extraordinary 
meeting conveyed with the express object of ratifying the act 
that was done in excess of authority, due notice of which 
having been given. In other words, that case is anauthority for 
the proposition that in every case it is mot necessary that the 
very authority which could have validly authorised the act at 
its inception could alone ratify such act. It does not in any 
way take away the force of the general rule which is embodied 
in Art. 25 in Bowstead on Agency at page 47, eighth edition, 
to the effect that it is only an act which is capable of being 
done by means of an agent that can be ratified by the person in 
whose name or on whose behalf it was done. In other words, 
if, as in this case, the liquidator could not validly in law 


1. (1877) 2 A.C, 366. 
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appoint an agent to assign promissory notes by means of a 
general authority, no subsequent ratification of what was ab 
initio void could make that act valid. It has been argued that 
a distinction must be drawn between this case and a case where 
the principal himself has decided the matter or in oth erwords, 
decided to make the particular assignment on indorsement, and 
merely leaves it to his power-of-attorney holder to sign the 
indorsement on his behalf. But in this case there is nothing to 
show that at the very inception the liquidator had decided io 
assign the promissory note in question and merely employed his 
power-of-attorney agents to sign on his behalf. If that was 
the case, there would have been no necessity to plead ratification 
at all because the original act itself would have been valid, the 
mere affixing of signature on behalf of the princtpal being a 
mere ministerial act the validity of which does not rest on any 
statutory provision. No such case was set forth by the peti- 
tioner in the lower Court, and there is certainly no material 
available which would justify a finding to the effect that before 
the assignment by the agents the liquidators themselves had 
applied their minds to the question and had decided to make the 
assignment. It follows therefore that this revision petition 
(1042 of 1936) also must fail. Both the revision petitions 
are accordingly dismissed with costs. Fe 


B VSV: Petitions dismissed. 


SE a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIcEe WADSWORTH. 


Mooriantakath Ammoo .. Appelani* (Petitioner) 
v. 
Matathankandy Vatakkayil Pokkan.. Respondent (Respon- 
l dent). 


Compromise decree—Variance—Consent of parties necessary—Stipula- 
tion as to deposit of tnoney—Recovery of possession made conditional— 
Mode of enforcement. j 

Where there is a decree based on an agreement between the parties, an 
essential term of that agreement embodied in the decree cannot be changed 
by an act of the Court on the application of one only of the parties, but the 
consent of both parties to the original agreement would be necessary for its 
modification. The Court in sucha case is doing nothing more than give 
judicial force to a contract and there is no basis for the decree other than 
the contract. This principle is app tcable to a provision in the compromise 
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decree which fixes a definite period for the performance of ‘an obligation as 
an essential part of the contract, such as the deposit of asumof money by 
one party as a condition of his recovering possession @f properties. And 
the Court cannot permit such a decree to be putin execution as if it were 
an ordinary decree where thé condition as to deposit has not been satisfied. 


V enkataramanna v. Gurappa, (1915) 28 M.L.J. 488 and Jogamma v. Rama- 
lakshmi, (1915) 2 L.W. 635, considered. ' 
_ Appeal against the order of the District Court of North 
Malabar dated 12th October, 1935 and made in A. S. No. 71 
of 1935 preferred against the order of the Court of the District 
Munsif of Cannanore in R. E. P. No. 1021 of 1934 (O.S. 
No. 14 of 1931). 


. C. Achuthan Nambtar for Appellant. 
D. A, Krishna Warter and K. Govindan for pee 
The Court delivered the following 


JupGMENT.—This appeal is preferred by the decree-holder 

against the dismissal of his petition for the execution of a com- 
promise decree. The decree is dated 10th December, 1931 and 
it arose out of a suit for the eviction of a tenant under a 
Malabar Marupat. The terms of the compromise-decree may 
be summatised as follows: The amount due from the defend- 
ant for arrears-of rent was fixed at Rs. 89-3-5, the plaintiff 
agreeing to relinquish the balance of his claim. The amount. 
settled as due from the plaintiff for the value of-improvements 
was Rs. 325-11-5. -It was agreed that on the plaintiff deposit- 
ing in Court before the 31st August, 1932, the sum of 
Rs. 236-8-0 (that is, Rs. 325-11-5—Rs. 89-3-5) the defendant 
should surrender the property and should thereafter up to the 
date of surrender pay rent at a stipulated rate; any arrears of 
rent to be adjusted against the amount due for improvements. 
There was also a term regarding the settlement of a promissory 
note dispute between the parties. 
_ Instead of making the deposit within: the nine months’ 
allowed by. the terms of the compromise decree the plaintiff did 
nothing until just before the date on which the decree would 
become barred under the ordinary law of limitation, the deposit 
being actually made in December, 1934. Without any explana- 
tion for the delay or. any application to extend the'time he 
sought to execute the decree just as if it were an ordinary 
decree in an eviction suit passed after a full irial. The execut- 
ing Court held ‘that this was permissible. The lowen- appellate 
Court has dismissed the petition. 7 eros *s 
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It seems to me a self-evident proposition that when there is 
a decree based pn an agreement between the parties, an essential 
term of that agreement embodied in the decree cannot be 
changed by an act of the Court on the application of one only 
of the parties, but the éonsent of both parties to the original 
agreement would be necessary for its modification. The Court, 
after all, is doing nothing more than give judicial force toa 
contract and there is no basis for the decree other than the 


contract. It follows that the decree cannot be varied except by © 


the consent of the contracting parties. It seems to me that this 
principle must apply to the terms of contract which fixes a 
definite period for the performance of an obligation as an essen- 
tial part of the contract. So much has been recognised in an 
English case, Australasian Automatic Weighing Machine Co. v. 
Walteri. But two Indian cases have been quoted under the 


impression that they embody a different principle. ‘The earlier ° 


case Venkatcramanna v. Gurappa®, related to a compromise 
according to the terms of which a sum of money was to be 
deposited in Court, promissory notes which were then in Court 
were to be cancelled and both these things were to be done 
within a certain time. The deposit was made within time but 
there was some delay in cancelling the promissory notes. The 
Court held that the provision for the cancellation of the 
promissory notes was intended merely as a safeguard against 
fraudulent negotiation.’ This was in fact prevented by their 
being in the custody of the Court and therefore the time fixed 
for the cancellation of the promissory notes must not be regarded 
as being part of the essence of the contract but a mere penal 
clause and the Court could relieve against the penalty. The 
later case Jogamma v. Ramalakshmi’, was also a case in which 
it was held that the Court could relieve against the enforce- 
ment of a penal clause in a contract which had been embodied 
in a decree of Court. Neither of these decisions purports to 
lay down any general rule that when under a compromise decree 
a certain time is fixed for the performance of an obligation 
under the decree the Court has by virtue of S. 148 of the Code 
of Civil Procedure power to vary the terms of the decree by 
granting an extension of time. Iam of opinion that the Court 
has no such power and that if the time stipulated is an essen- 





I, (1891) Weekly Notes Chau. p. 170. 2. (1915) 28 M.L.J. 488. 
n 3. (1915)-2 L.W. 635. : 
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tial part of the terms of the contract embodied in the decree 
and not a mere threat of a penal nature, there is no power in 
the Court to make a new contract for the parties fixing some 
other time than that which has been stipulated. 


Looking at the actual contract embodied in this decree we 
find that a very generous time is given to the landlord for 
the deposit of the value of improvements, that value being 
fixed at a definite figure without any provision made for it 
being varied in case the value of the improvements increases 
before the actual eviction. Any delay on the part of the 


tenant in surrendering. possession is met by the provision that 
‘the Jandlord can adjust the arrears of rent subsequently accru- 


ing due towards the amount of his deposit. But there is no 
corresponding provision for adjustment in case of delay on the 
part of the landlord resulting in an alteration in the amount 
due for improvements, It is suggested that the tenant has the 
right under S. 6 of the Malabar Compensation for Tenants’ 
Improvements Act to demand a revaluation as on the date of 
actual eviction and to recover the excess value. But that 
amounts to importing into this contract which contemplates a 


fixed valuation of improvements, a statutory provision which ` 


really operates only when the value of improvements is left to 
be. finally determined as on the date of eviction. Moreover 
under the prevailing view of this Court any claim of revalua- 
tion by the tenant would not bar the immediate eviction of the 
tenant when compensation at the rate fixed in the decree has 
been deposited. The position would therefore be that the 
plaintiff could utilise this compromise for higown purposes, that 
is to say, he might deposit only the amount originally fixed for 
improvements less the amount originally fxed as due for 
arrears of rent less subsequent rents accrued due, the tenant 
being left to take proceedings through Court to recover any 
additional improvements the value of which would be payable 
owing to the delay on the part of the plaintiff. That is to say, 
the whole idea underlying the compromise whereby the plaintiff 
should pay a fixed sum and the defendant should forthwith 
surrender possession is thrown overboard and the plaintiff seeks 
to execute the compromise so far as it is favourable to himself 
and to throw the defendant back upon the statutory remedy in 


order to recover anything additionally due owing to plaintiffs 


own laches. It seems to me that having regard to the terms of 
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the compromise fixing the value of improvements at a certain 
figure and allowing the plaintiff nine months to deposit the 
value, it must be inferred that the parties contemplated that the 
deposit must be made within the time fixed and that the 
defendant is entitled not to be prejudiced by a prolonged delay 
on the part of the plaintiff. To hold otherwise would 
amount to making out a fresh agreement between the parties 
the terms of which would be very largely inconsistent with the 
Original basis upon which the suit was decreed. I find there- 
fore that the date fixed for the plaintiff’s deposit was an 
essential term of the compromise, that the Court has no power 
to vary it and that the plaintiff not having made the deposit 
within the time allowed cannot execute the decree. . 
The appeal is therefore dismissed with costs. 


B. V. V. Appeal dismissed.. 


Arene a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MnR, JUSTICE LAKSHMANA RAO. 


Pattammal, In re .. Appellant® (Accused). 


Indian Penal Code (XLV of 1860), S. 201 (1)—Giving false information 
with intent fo screen real offender—Gisi of offence—Informaiton voluntary 
and to'bersons other than police or magistraie—E fect. i 

The accused a dancing girl on her paramour being reduced to an un- 
conscious condjtion by throttling (as a result of which he later on died) 
gave information to the neighbours and a docior who was called in, that 
while herself and her paramour were chatting and lying “he suddenly com- 
plained of stomach ache, went to the latrine, passed no stools, returned and 
had hic-cup; he passed stools in his bed and then he became unconscious”. 
Whether or not the accused had or had not any hand in the matter her 
paramour could not have been throttled without her knowledge; so the in- 
formation given by her was false to her knowledge and given with intent to 
screen the offender from legal punishment. 

Held, the information need not be given to the police or the magistrate 
and it is immaterial whether the information is volunteered or given in reply 
to enquiries. Theaccused was guilty under S. 201 of the Indian Penal Code. 


Appeal against the order of the Court of Session of the 
Chingleput Division in C. C. No. 26 of 1939, 

V.T. Rangaswams Atyangar for Appellant. : 

The Public Prosecuior (V.L. Ethsraj) for the Crown. 

The Court delivered the following 


JuDGMENT :—The appellant is a dancing girl and she oT 


charged with the murder of her paramour Murugesa Mudali. 





* Cri. App. No, 654 of 1939, ` 425th April, 1940, 
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She was acquitted of that offence and has been convicted under 
S. 201 (1), Indian Penal Code, for giving #alse information 
with intent to screen the offender from legal punishment and 
sentenced to rigorous imprisonment to three years. 


Murugesa Mudali went to the house of the appellant about 
3 P.M, on 15th July lastand P. W. 5, the sweeper woman, found 
him and the appellant lying and chatting on a cot when she left 
the house about 4-30 p.m. There was none else in the house 
and the appellant came out some time later and shouted “Akka, 
Akka, see the antyayam’’. The mother and sisters of the 
appellant who were near their house close by rushed into the 
house and P. Ws. 13 and 14 who were near P. W. 13's house 
next door ran up. The appellant requested them not to crowd 
and closed the door against them and P. Ws. 13 and 14 
returned. But,P. Ws. 15 and 16 who were near the opposite 
house went and knocked the door and the sister of the appellant 


opened it. P. Ws. 15 and 16 then went in and they found . 


Murugesa Mudali partially reclining on the chest of the 
appellant in the room which was almost closed. He was un- 
conscious and breathing heavily and P. Ws. 15 and 16 enquired 
what the matter was. The appellant stated that Murugesa 
Mudali complained of stomach ache, had a motion anti was 
reduced to that condition and P. Ws. 15 and 16 suggested that 
he should be brought to the verandah. This was done and one 
of the sisters of the appellant asked P. W. 15 to fetch her 
paramour Sundaresa Pillai. He was brought and P. W. 8 was 
sent for. He was absent from his house and his son P. W. 6 
was informed. P. W. 6 informed his brother P. W. 4 who 


was in the house of Murugesa Mudali and P. Ws. 4,6 and 7 — 


rushed to the spot. Murugesa Mudali was lying unconscious 
and P. W. Z the Mission Doctor was sent for. P. W. 4 asked 
the appellant what the matter was and she stated: 

- “We were chatting and lying. Mudaliar suddenly complained of 
stomach ache. He went to the latrine. He passed no stools. He returned. 
He had a hic-cup. He passed stools in his bed and then he became 
un-~comscious.” 

But Murugesa Mudali was in fact reduced to that condition 
by throttling and he died on 18th July of pneumonia due to 
throttling. The information given by the appellant was there- 
fore false and on her own atatement to P. W, 4 there was none 
else in the house and she and Murugesa Mudali werelying and 
chatting. There is also the evidence of P. W. 5 the sweeper 
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woman, to the ae effect and whether or not the appellant had 
any hand in the jnatter Murugesa Mudali could not have been 
throttled without her knowledge. The information was thus 
false to her knowledge and it is obvious that it was given with 
intent to screen the offender from legal punishment. The in- 
formation need not be given to the police or the Magistrate 
under S. 201, Indian Penal Code (vide The Queen v. Subra- 
manta Pillai1) and it is immaterial whether thatinformation is 
volunteered or given in reply toenquiries (vide Queen-Empress 
v. Ramji Sajabarao? and The Acting Public Prosecutor v. 
Chinnappa Reddi3). The conviction under S. 201, Indian Penal 
Code, is therefore correct and in the circumstances of the case 
the sentence is not excessive. 

The conviction and sentence are therefore confirmed and 
the appeal is dismissed. 

KeS: Appeal dismissed. 


—Ė—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Horwi Lt. 


Cai Bhatta ..- Petitioner* (Petitioner) 
v. 
A. M. L. D’Sowza and others .. Respondents (Respondents- 
Plaintiff and Defendants 1 
and 2). 


Madras Agricwlturisis Relief Act (IV of 1938), S 99 Judpineieaebior 
alone entitled to scaling down—Purchaser of equity of redemption from 
Oficial Receiver in the insolvency of the judgment-debtor—Whether meaning 
of judgment-debtor is wide—Civil Procedure Code (V of 1908), S. 2 (10). 

To be entitled to the benefits of the S. 19 of the Act (IV of 1938) no 
other person but a judgment-debtor as defined in S. 2 (10) of the Civil 
Procedure Code is thought of. Hence a purchaser of the equity of redemp- 
tion from a Receiver in the insolvency of the judgment-debtor cannot bea 
judgment-debtor and obtain relief by scaling down of the decree debt as 
against him. 

Thirevengadam Pulai by agent V. Latchmiah v. B. Venkatasubbiah, 
(1912) 13 I.C. 659, relied on. 

Perianna Goundan v. Sellappa counean (1938) 2 M.L.J. 1068 : LLR. 
(1939) Mad. 218, distinguished. 


Petition under S. 115 of Ae V of 1908, praying the High 
Court to revise the order of the Court of the District Munsif 





1. (1866) 3 M.E.C.R. 251. 2, (1885) LL.R. 10 Bom. 124. ` 
e ey 3. (1892) 1 Weir 118. . 
"C. R P. No, 1048 of 1938, 24th April, 1940. 


Pattammal, 
In re. 


Ganapathi 
Bhatta 


Oy 
D’Sowrza. 
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of Karkal dated 26th July, 1938 and made in R. I. A. No. 470 
of 1938 in O. S. No. 579 of 1936. E 

K. Srinivasa Rao for Petitioner. 

G. A. Pais for Respondents. l 

The Court delivered the following | D 

JUDGMENT.—The first respondent obtained a mortgage 
decree, and the petitioner purchased the equity of redemption 
from the receiver in the insolvency of the judgment-debtor. 
The petitioner applied in R. I A. No. 470 of 1938 on the file 
of the District Munsif of Karkal under S. 19 of the Madras 
Agriculturists’ Relief Act tohave the decree debt scaled down as 
against him. The lower Court held that he was not a judgment- 
debtor and that therefore S. 19 did not apply to his debt. 

S. 19 says: 


“Where before the commencement of this Act a Court has passed a 
decree for the repayment of a debt, it shall, on the application of any 


judgment-debtor who is an agriculturist . .... +6 « . «es apply 
the provisions of this Act to such decree and ....... amend the 
decree aecordingly. .......~. ý 


It is thus seen that the petitioner cannot have the advantage 
of this section unless he is a judgment-debtor. The Agricul- 
turists’ Relief Act does not define the word ‘judgment-debtor’ 
and so we must take it that the ordinary meaning is assigned to 
that expression. ‘“Judgment-debtor” is defined in the Civil 
Procedure Code (Act V of 1908) in S. 2 (10) as meaning 


“any person against whom a decree has been passed or an order 


capable of execution has been made”. Clearly, the petitioner 
is not a judgment-debtor in that sense. The learned Advocate 
for the petitioner has referred to an old ruling of this Court in 
Panduranga Mudaliar v. Vythilinga Reddit, in which it was 
held that the provisions of S. 258, Civil Procedure Code, 
Act XIV of 1882 applied not only to judgment-debtors but to 
those claiming through them or in their right. But even there 
it was not said that persons claiming through judgment-debtors 
were also judgment-debtors. It only says that S. 258 applied 
to those claiming through them and in their right as well as to 
judgment-debtors. We are however not concerned with the 
Code as it stood then, but with the present Code. It cannot be 


‘said. that there is anything in the present Code which suggests ° 


that ‘judgment-debtor’ may sometimes meanemore than it is 





1. (1907) 17 M.L.J. 417: LL.R. 30. Mad 537, 
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defined to me N . No example has been cited to me in which a 
wider. meaning has been given to the word: ‘judgment-debtor’ 
than’ is found in the definition itself. It was expressly held in 
Uhiruvengadam Pillai by agent V. Latchmiah v. B. Venkata- 
subbiah! that in O. 21, r. 58 ‘judgment-debtor’ does not include 
the assignee of a judgment-debtor. Reliance has been placed 
on a decision of this Court in Perianna Goundan v. Sellappa 
Goundan’, which is a decision under this very Act. The learned 
Judges there were not concerried with the definition of judgment- 
debtor, but with the definitions of “debt” and “debtor”. There, 
the purchaser of the equity of redemption was made a party to 
the suit and a decree was passed against him; and so he was 
undoubtedly a judgment-debtor; but it was argued in that case 
that as he was not'tiable personally, his property only being 
liable, he was not a debtor. That argument was repelled; and 
it was held that there was nothing in the Madras Agriculturists’ 
Debt Relief Act which distinguished between a personal obliga- 
tion to pay a debt and an obligation under which only a man’s 
property is liable. 

The application was therefore rightly decided; for the 
petitioner was not entitled to the benefit of S. 19. The petition 
is accordingly dismissed with costs. 

K. C. l oo Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

[Appellate Jurisdiction. ] 

PRESENT:—SiIR ALFRED HENRY LIONEL LEACH, C hief 
Justice AND MR. JUSTICE PATANJALI SASTRI. - 

K. Ranganayaki Ammal '.. Appellant* (Platntsff- 
Petitioner). 


- v. f 
K. Sampathkumaran and others .. Respondents (Defendants- 
Applicants). 
Registration Act (XVI of 1908), S. 17 (2) (b)—Memorandum of compro- 
mise by parties to suit to be filed in Court for obtaming a decree in terms— 


` 


When exempted from registration. 


A memorandum of agreement requires registration if the parties intend 
it to be a declaration of rights and it is so worded but a memorendum (in 
this case a compromise agreement) drawn up for the purpose of obtaining 
another document to declare the rights (in this case the decree) does not 
require registration. i 

A a e 
p E 1. (1912) 13 I.C. 659. l 
° 2. (1938) 2 M.L.J. 1068: ILR. (1939) Mad. 218. __ 
+ O.S. A. No, 20 of 1938, `- l “o IOth August;1939. ‘ 
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Bhatta 


v. 
:D'Sowzta. 


à } 
320. THE-MADRAS LAW JOURNAL REPORTS. [1940 


7 Pious | 
i Appeal against the order of the Hon’blé Mr, Justice Wads-) 


worth’ dated 28th October, 1937 and made (a Application. 
No. 30 of 1937 in C. S. No. 248 of 1934 in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court. | 
= F.V. Srinivasa Atyangar, M. Chelva Atyangar and V. R. 
Venugopalan for Appellant. 

A. Seshachariar for Respondents. 

The judgment of the Court was delivered by 
_ The Chief Justice.—The appellant was the plaintiff ina suit 
filed on the Original Side of this Court against her husband, her 
two sons, and her’grandson for possession of a house known as 
No. 9, Dewan Ramiengar Road, Vepery, Madras. She 
claimed that the house was her absolute property: The defence 
was that the house was built in part by monies belonging to the 
defendants and that they had an interest in it. During the 
pendency of the suit the husband died and subsequently the 
parties agreed to a compromise decree being passed. The 
agreement which was entered into comprised disputes rela- 
ting to other matters. The terms agreed upon were embodied 
in a document and the sons filed an application asking for for- 
mal leave to compromise the suit and for a decree in the terms 
of the compromise so far as it related to the suit property. It 
was necessary for the Court to give formal leave as the grandson 
was a minor. Notice of this application was served upon the 
appellant, who resisted it. Before the filing of this suit the 
appellant was living in the house with the defendants. The 
filing of the suit led to great bitterness and the appellant went 
to reside elsewhere. She asked the Court to refuse to record 
the compromise on the ground that it was a condition precedent 
to the agreement that she should be taken back into the family. 
Holding that there was no such condition and that the suit had 
been compromised on the terms set out in the document filed in 
Court, Wadsworth. J., passed a decree in accordance with the 
agreement. - The appellant asks that the compromise decree be 
set aside for the reason she advanced before the learned 
Judge. 


It is conceded by the appellant’s learned advocate that on 
the evidence as it stands on the record the learned Judge’s fin- 
ding cannot be questioned. He says, however, that the.admis- 
sion of-the agreement was wrong because it required registration 
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and not having Heen registered the document cannot be put in 
evidence. S. 17 (1) (b) of the Indiin Registration Act 
requires registration of a non-testamentary instrument which 
purports or operates to create, declare, assign, limit or extin- 
guish whether in present or in future any right, title or interest, 
whether vested or contingent, in immovable properly of the 
value of Rs. 109 and upwards. The contention is that the 
agreement on which the respondents moved for a decree is in 
law a document which falls within S. 17 (1) (b) and therefore 
cannot be received in evidence as the provisions of S. 49 stand 
in the way. 

The document must be read as a whole and in the light of 
the surrounding circumstances and when this is done it is 
manifest that it does not fall within the purview of S. 17 (1) 
(b); As I have indicated, there were other disputes besides the 
dispute which led to the filing of the suit. These disputes 
related inter alia to two other houses and the parties met to 
settle all their differences. The terms of settlement having been 
agreed upon they were put in writing in order that there should 
be no dispute with regard to them. The document is headed 
with the cause title of the suit and the document says that it 
was the intention of the parties that the terms of the compro- 
mise should be embodied in a decree of the Court. Clause ($) 
reads as follows :— 

“This compromise shall be filed in this High Court, each party shall bear 
his or their own costs a report shall be made to the effect that the matter 
of this suit has been settled (out of Court) and a compromise decree shall 
be obtained in terms of this compromise.” 

. There can be no doubt that the document in question was 
not intended to declare the rights of the parties in the immov- 
able properties, but those rights were to be declared in à decree 
of the Court. Clause (k) leaves no other conclusion open. A 
memorandum of agreement, which this document is, requires 
registration if the parties intend it to be a declaration of rights 
and it is so worded, but a memorandum drawn up for the. pur- 
pose of obtaining another document to declare tights—in this 
case the decree—does not require registration. S. 17 (2) (b) of 
the Registration Act expressly. exempts from registration a 
document not itself creating, declaring, assigning, limiting’ or 
extinguishing any right, ‘title or interest of the value of One 
hundred rupees and upwards to or in immovable property, but 
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merely creating a right to obtain another docwment which will, 
when executed, create, declare, assign, limit extinguish any 
such right, title or interest. And a decree or order of a Court 
does not require to be registered except a decree or order ex- 
pressed to be made on a compromise and comprising immovable 
property other than that which is the subject-matter of the suit 
or proceeding. In this case the compromise decree was regis- 
tered and the Registration Act was therefore complied with. 
The learned Judge rightly admitted this document in evidence 
and it shows conclusively that there is no substance in the 
appellant’s case. 


The appeal will be dismissed with costs. 


K. S. Appeal dismssed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i PRESENT :—MR. Justice HORWILL. 
Dara Tripura Sundaralingam .. Petitioner* (Defendant) 
vV. 

Vinjamuri Venkataramanayya .. Respondent (Plaintiff ). 

Madras Debt Conciliation Act (XI of 1936), S. 25—Duty of Cowrt to 
grant unconditional stay. 

In staying proceedings under S. 25 of the Debt Conciliation Act, 
imposition of a condition is slira vires. The Court has no discretion in the 


matter but to stay all proceedings in connection with the debt which is being 
considered by the Debt Conciliation Board. 


Petition under S. 115 of Act. V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate Judge 


= of Vizagapatam dated 14th November, 1939 and made in E. A. 
No. 913 of 1939 in E. P. Nos. 83 and 84 of 1939 in O. S. 


No. 101 of 1934. ) 
P. Somasundaram for Petitioner. 
V. Venkataramanayya for Respondent. 
The Court delivered the following | . 
Juvement.—The petitioner brought an application before 


the Subordinate Judge of Vizagapatam, purporting to be under ° 


S 25 of the Madras Debt Conciliation Act and S. 151, Civil 
Procedure Code, asking for a stay of the execution of a money 


t 


decree. pending proceedings before the Debt Conciliation Board 


under S. 4 of the Act. When the application was filed, a copy 


e—a 
| #C, R. P.- No. 2461 of 1939. l 3rd May, 1940. ` 
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of the petition fas filed before the Debt Conciliation Board. 
A counter was led making the usual. allegations of frivolity 
and so on against the petitioner; and the Court passed an order 
staying the disposal of the execution application on condi- 
tion. of the petitioner’s paying up the costs of the suit or 
of depositing them into Court on or before a certain date. 
The petitioner contends that this condition imposed by the order 
of the Subordinate Judge was ultra vires. 

Under S. 25 of the Madras Debt Conciliation Act, the 
Court is bound to stop all proceedings in connection with the 
debt which is being considered by the Debt Conciliation Board. 
The wording of the section is most peremptory: 

- '“When an application has been made to a Board under S. 4, any suit or 
other proceeding....... in respect of any debt for the settlement of 


which application has been made shall not be proceeded with until the Court 
has dismissed the application.” 


So that the Court, upon its attention being drawn to the 
fact that proceedings are pending before the Debt Conciliation 
Board, is bound to stay whatever proceedings are before it in 
connection with that debt. It does not matter whether or no 
the Court is of opinion that the. proceedings before the Debt 
Conciliation Board are frivolous or intended to delay justice ; 
and no petition for stay is necessary. It is not necessary even 
to call upon the other side for a counter. The Court may 
require the petitioner to produce proof that he has filed the 
petition before the Debt Conciliation Board and that it has not 
been dismissed ; and if the petitioner can satisfy him on those 
points, the Court has no discretion but to stay. 


The petitioner added S. 151, Civil Procedure Code, as one 
of the sections under which he asked the Court to exercise its 
powers; and there can be no doubt that the Court has power, 
when it orders stay by virtue of its inherent power to do so, to 
impose such terms as it thinks fit. It was however unneces- 
sary in this case to invoke the inherent powers of the Court 
under S. 151. What in effect the petitioner did was to draw 


the attention of the Court to the fact that an application before ‘ 


the Debt Conciliation Board was pending. 


In staying proceedings under S. 25 the Court cannot impose 
any condition; for the power to impose a condition impltes a 
corresponding poWer to dismiss the application if the condition 
is not fulfilled. If a conditional order is made under S. 25 


Pa 
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staying the suit’or other proceeding, the Cougt cannot dismiss. 


the‘ application’ upon the nonfulfilment.of the céndition. From 
this it follows that the imposition of a condition is ultra vires. 


- This petition is therefore allowed and the condition attached 


to` the order of stay cancelled. The petitioner is entitled to his . 


costs in this Court from the respondent. 
K.S? - Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
i? © PrEsEnT:—Mr. JUSTICE ABDUR RAHMAN. 


Rachamadugu Narayanaswami 


> Chetti- .. Petitioner® (Petitioner—Ist 
a i Defendant) o 
A © v 
R.. Venkata Reddi (died) and T 
others .. Respondents (Plaintif and nil). 


Madras Debt Conciliation Act (XI of 1936), Ss. 4 and 25—Appkcabihty 
to execution proceedings—Decree on basis of morigage—If falls within 
purview of the-Act—Executton—Stay of. 

When an application has been made to a Board under S.4, any suit or 
other proceeding including a proceeding in execution of a decree pending 
before a Civil Court in respect of any debt, secured or otherwise, for the 
settlement of which application has been made, cannot be proceeded with 
until the Board has dismissed the application. 

. Htrannayya v. Thippeswami, (1938) 2 M.L J. 1032, relied on. 

Petition. under S. 115 of Act V of 1908, praying the High 
Court to revise the order dated 17th August, 1939 and made 
in E. A. No. 223 of 1939 in E. P. No. 41 of 1939 in O. S. 
No. 59 of 1937 on the file of the Sub-Court of Chittoor.. 

` T. K. Srinivasa Thathacharter and C. Balakrishna Menon 


for Petitioner., ; 
T.‘Kumaraswamiah for Respondents. 
The Court delivered the following l 


JUDGMENT. —This is a revision from an order oe by 
Ve learned Subordinate Judge of Chittoor dismissing an applica- 
tion made by a judgment-debtor under the Debt Conciliation 
Act with the object of securing a stay of execution of a 
mortgage decree passed against him: The two grounds on 
: #C, RUP. No. 2174 of 1939. 0 1:3. c. . .f 3rd May, 1940.. 
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which the execfition Court refused to accede to the petitioner’s 
request were 


(1) that S. 25 of the Act did not apply to execution 
proceedings, 


(2) that a decree passed on the basis of a mortgage-deed 
does not fall within the purview of the Debt Conciliation Act. 


As to the first ground of the learned Subordinate Judge’s 
decision, I find the words in S. 25 to be quite general and 
apparently intended to cover every proceeding, whether in the 
nature of an execution or otherwise. An. application for 
execution, although arising out of a suit after a decree is passed 
therein is none the less a proceeding and there seems to be no 
justification for restricting the words only to miscellaneous 
proceedings other than those in execution. The words of the 
section leave no scope for the argument that the proceedings 
must necessarily be independent of the suit in which the decree 
was passed. As to the second ground, the learned Subordinate 
Judge’s attention does not seem to have been drawn to the 
definition of the word ‘debt’ which has been given in S. 2 (f) 
of the Debt Conciliation Act. A debt has been defined to cover 
a secured debt as well and whether it is payable under a decree 
of a Civil Court or otherwise. A secured debt has been defined 
in sub-cl. (1) of the same section to include a mortgage-debt 
or any debt for which there is security, lien or charge on 
immovable property. The result of these definitions would be 
that “when an application has been made to a Board 
under 5. 4, any suit or other proceeding, including a 
proceeding in execution of a decree, pending before a 
Civil Court in respect of any debt, secured or otherwise, 
for the settlement of which application has been made” 
cannot be proceeded with until the Board has dismissed 
the application. A reference to S. 18 (3) and S. 19 (4) (b) 
appears to be beside the point. S. 18 (3) only provides that 
certain decrees would not be executable after the registration 
of an agreement under S. 14 (2) against the assets set apart in 
the agreement until all amounts recorded as payable under such 
agreements have been paid. S. 19 (4) (b) makes an applica- 
tion for execution of a decree suspended under S. 18 (3) to be 
unexecutable by a Civil Court. Neither of these sections have 
any relevancy to the consideration of the question to be decided 


Kunjandi 
v. 
Chinnavava 
Rowthen. 
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in this case; or suggest an inference that a |secured creditor 
stands in. any position different from that of & simple creditor 
so far as S. 25 is concerned. 

A Division Bench of this Court took the same view in 
Hirannayya v. Thippeswamit. This is binding on me. It is 
true that it does not consider the points raised in this revision 
specifically; but unless that was the opinion of the learned 
Judges, they could not have arrived at the decision to which 
they did. 

For the above reasons, the revision must be accepted and 
is allowed with costs. 

K. S. l Petition alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE HORWILL, 


C. K. Kunjandi l .. Petitioner" (Plaintiff) 
v. 
Kuduvayoor Nagarathil Melharath 
Kadir Moideen Rowthen’s son 
Chinnavava Rowthen and others.. Respondents (Defend- 
ants’). l 
Limitation Act (IX of 1908), Ss. 19 and 20—Joint deblors—Payment 


towards debt byone debtor after the death of the other within limitation— 
If saves imitation against the heirs of the deceased debtor. 


A promissory note was executed by two persons, one of whom subse- 
quently died. The other made a payment within the period of limitation 
and in a suit filed within three years of that payment the heirs of the 
deceased debtor were sought to be made liable. 


Held, the payment did not save limitation against the heirs of the 
deceased joint contractor. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate Judge 
of South Malabar at Palghat in S. C. S. No. 243 of 1936. 

K. Kuttskrishna Menon for Petitioner. 

S. Venkatachala Sastri for Respondents. 

THe Court delivered the following - 

Jupcment.—The second defendant is the mother of defen- 
dants 3 to 5. The husband of the second defendant, the 








1. (1938) 2 M.L.J. 1032. ° 
* C. R. P. No, 352 of 1937. 23rd April, 1940, 
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father of defenddints 3 to 5, and the first defendant executed a 
promissory note # favour of the plaintiff-petitioner. Within 
the period of limitation, after the death of the second defend- 
ant’s husband, first defendant made a payment. This suit was 
brought within three years of that payment but more than three 
years from the execution of the note. The first defendant was 
clearly liable; but the more difficult question was whether 
defendants 2 to 5 were liable also or whether the suit was barred 
as against them. That point was decided in favour of the 
defendants 2 to 5 by the Subordinate Judge of Palghat. 


There can be no doubt that it is well established in this 
High Court that any acknowledgment made under S. 19 by one 
person does not save limitation against any other persons liable 
under the note, whereas a payment made under S. 20 saves 
limitation as against all those liable under the note. Iam unable 
to see any great difference in the wording of Ss. 19 and 20 
which would account for this difference in the law applying to 
acknowledgments and payments. The earlier Indian decisions 
on the subject seem to have been based largely on the English 
law; and the decisions to which I have been referred assume 


the difference between Ss. 19 and 20 and follow earlier cases. 


S. 21 (2) of the Limitation Act says: 


“Nothing in the said sections (Ss. 19 and 20) renders one of several 
joint contractors, . . .. -> chargeable by reason only of a written . 
. payment made by ..... any other or others of them.” 
Reading Ss. 20 and 21 together, it would follow that a 
payment saves limitation against all the debtors unless the 
debtors are co-contractors. It has been laid down in a number 
of cases, Narasimha Rama Asyar v. Ibrahim, Lokandha Naiko 
v. Lokhono Naiko? and Pangudaya Pillai v. Uthandiya Pillai, 
that a payment by an heir saves limitation against other heirs. 


The position in this case is rather peculiar. There is no 
payment by one heir; but there was a payment by a joint con- 
tractor. At the time when this payment was made, the other 
joint contractor was dead and, strictly speaking, there was no 
other joint contractor to whom S. 21 (2) could directly apply; 
but defendants 2 to 5 are sought to be made liable because they 
are the heirs of the other joint contractor. Their liability depends 


L (1928) 56 M.L.J. 630. - - 2 (1929) 127 I.C. 641. 
3.. (1938) 2 MLJ. 33: I.L.R. (1938) Mad. 968 
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upon the liability of the person whose heird| they are. That 
other person was a joint contractor and defendants 2 to 5 
represent his estate. I am therefore of opinion that this 
payment made by the first defendant does not save limitation 
against defendants 2 to 5. 

The petition is accordingly dismissed with the costs of E 
contesting respondent. 

K. S. Petition dismissed. 


—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE PANDRANG Row AND MR. JUSTICE 
ABDUR RAHMAN, 


.Edara Venkayya Pantulu alias 


E. V. Pant and another .. Appellants* (Defendants Nos. 
1 and 2) 
v. 
Kalipattapu Chitti Surya Praka- , 
samma and another .. Respondents (Plaintiff and 
3rd Defendant). 


Ltbel—Damages—Criminal prosecution and conviction of defendant 
before civi! suii—If ground for reducing amount of damages—Costs—If to 
be proportionate to damages awarded. 

The law allows both a criminal and civil remedy for defamation and 
the fact that there had been a criminal prosecution and conviction obtained 
before the civil suit for damages was launched is no reason for réducing 
the amount of damages which the plaintiff would otherwise get. 

Mo Sein Tin v, U Kyaw Maung, A.I.R. 1936 Rang. 332 at 334, dissented 
from. 

It is not possible for the Court to assess the damages for a libel at an 
exact figure and parties cannot be expected to assess the damages in an 
exact manner. Though the amount of damages decreed is very much less 
than the amount claimed the Courts can give full costs to the plaintiff. 

Rahim Bakhsh v. Bachcha Lal, (1928) I.L R. 51 All. 509, relied on. 

Appeal against the decree of the Court of the Subordinate 
Judge (Additional) of Ellore in O. S. No. Q of 1937. 

T. V. Ramanatha Atyar for Appellants. 

Kasturi Seshagiri Rao and D. Suryaprakasa Rao for 
Respondents. 

The judgment of the Court was delivered by 

Pandrang Row, J.—[After dealing with the facts Hs 
Lordship continued. ] 

~The defamation having been established beyond ‘doubt 


it only remains to consider whether the antount of damages 
ee 
* Appeal No. 52 of 1938, : 29th April, 1940, 
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awarded by the [ourt below is reasonable. It may-be men- 
tioned in this} connection. that before the suit was filed 
there was a criminal prosecution at the instancé of the father of 
the plaintiff which resulted in the conviction of all the defen- 
dants which was upheld in the High Court on revision. It is 
argued that the very fact that there had been a criminal 
prosecution and a conviction obtained before the civil suit was 
launched is itself a reason for reducing the amount of damages, 
and reliance has been placed on the decision in Ma Sein Tin v. 
U Kyaw-Maung!. At page 334 there are certain observations 
which show that the learned Judge disapproved conduct of this 
kind, that ig, the filing of a civil suit for damages after a 
-criminal prosecution, though the law grants both remedies to 
the wronged person. We are not prepared ‘to accept this view, 
namely, that. where the law permits two remedies a party who 
avails himself of one remedy after another should not get, so 
to say, as much compensation as he would otherwise get. What 
the law allows must be awarded by the Courts which administer 
the law. The remedies are moreover different. “The law gives 
a party both remedies and it is not right in our opinion to take 
away so to speak by a judicial decision what the law gives in 
cases of this kind. The amount awarded by the Court below is 
Rs. 1,500 whereas the amount claimed is Rs, 5,250. The 
' learned Judge who tried the case has given reasons for assessing 
the damages at Rs. 1,500 and no attempt has been made to 
show that these reasons are not well founded beyond relying 
on the decision in Ma Sein Tin v. U Kyaw Maungl. Ina 
case of this kind it is not possible for the Court to assess the 
damages at an exact figure giving absolutely convincing reasons 


for so doing. This observation is made necessary by the fact ` 


that an attempt was made to argue that the lower Court should 
have allowed only. proportionate costs in view of the fact that 
only Rs. 1,500 was decreed in respect of a claim of Rs. 5,250, 
Parties cannot be expected to assess the damages in an exact 
manner. Espécially in a case of this kind where loss of Teputa- 
tion is suffered in respect of the virginity or purity of an 
unmarried girl like the plaintiff it is impossible to say that a 
claim for Rs. 5,250 is unreasonable. It is enough to refer to 
the case reported in Rahim Bakhsh v. Bachcha Lal8, where in 
appeal full costs were given’ though the amount decreed’ was 








1. AJI.R.' 1936 Rang, 332. 2. (1928) I.L R. 51 All, 509. 
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only Rs. 200 in respect of a claim for Rs. |p,100. Another 
reason is that we ourselves should have prepared to 
enhance the amount of damages but for tbe fact that the 
memoranda of cross-objections in which an extra amount of 
Rs. 1,000 was claimed by the plaintif-respondent was not 
pressed before us by her advocate. We therefore see no reason 
to interfere with the order regarding costs made by the lower 
Court, i 

The appeal is accordingly dismissed with costs of the 
plaintiff-respondent. The memorandum of objections not being 
pressed is also dismissed but without costs. 


Ki. Appeal and memorandum of objections dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :~-MR. JUSTICE HORWILL, 
Kowtha Suryanarayana Rao .. Appellani* (10th Defendant) 


v 


Patibandla Subrahmanyam and 
others .. Respondents (Plaintiffs and 
Defendanis 1 to 9 and 11). 


Socteties Regtstration Act (XXI of 1860)—Reading room—Original 
name—Gifi by a donor of a hall--Hall to be named after him—Members 
suing managenieni—Civil Court s jurisdiction, when does He. 


Itisa well-established principle that, provided that the acts of the 
management are within the powers of the Society itself, any dispute between 
individual members of a Society registered under the Societies Registration 
Act and those responsible for its management must be decided by the- 
machinery provided by the rules and notin a‘ ourtof Law. Ifthe Society 
asa whole does not approve of the acts of its management, it has every 
power by summoning a general meeting and passing a re-olution to correct 
and control the acts of the management. Itis only when an act is slira 
vires the Society that a member is entitled to come to a Civil Court and 
have the act of management which is slira vires declared to be void. 


Where the plaintiff members of a Free Reading Room, registered under 
the Societies Registration Act and named after a patriotic son of India, 
sued the managing committee and the tenth defendant, who was the 
donor ofa hall to the Reading Room premises which he wished to be named 
after him and the managing committee permitted his name to be perpetuated: 
in that form, 

Held, that the suit should be dismissed, as the matter in dispute had to. 
be degided by the Association itself, and not by a Court of Law. 


———_——-_ oIouowuw —.. 
* Second Appeal No. 640 of 1936. 27th October, 1939, 
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Appeal ikst the decree of the Court of the Subordinate 
Judge of Bezwada in A. S. No. 36 of 1935 preferred against 
the decree of the Court of the District Munsif of Bezwada in 
O. S. No. 664 of 1933. 


S. Parthasarathi and V. K. Thiruvenkatachars for Appel- 
lant. 


G. Lakshmanna and CG. Chandrasekhara Sastri for Res- 
pondents. 
The Court delivered the following 


JopGMENT.—The plaintiffs are five members of an Associa- 
tion called the Ram Mohan Roy Free Library and Reading 
Room Association, which was registered in 1914 under the 
Societies Registration Act, XXI of 1860. Defendants 1 to9 
are the members of the managing committee of that Associa- 
tion and the tenth defendant is a person who, according to the 
findings of the lower appellate Court, has given an uncondi- 
tional gift ofan upstairs room erected above the original premises 
of the Association. The managing committee has permitted 
the tenth defendant to have embedded in three wall-plates with 
the name “Kowtha Suryanarayana Rao Public Hall” engraved. 


The plaintiffs have brought this suit to restrain the defendants ` 


from affixing plates of cast letters of this description or any 
other letters either cast or written or of any kind except those 
bearing the words Ram Mohan Roy. ` 


It is argued not only that the managing committee acted 
ulira vires in permitting the tenth defendant to place plates 
with this inscription on the walls of the upstair room; but that 
the grant of such permission was wlira vires of the association 
itself. This last contention seems so ludicrous as not to need 
any argument to refute it. There is certainly nothing in the 
rules which prevents the association from naming any hall or 
room in any manner it pleases; and the giving of a particular 
name cannot be in contravention of any rules of the association 
relating to the aims and objects of the Society. U1, as the tenth 
defendant alleged in his written statement, his gift had been 
subject to conditions, it might well be argued that those condi- 
tions were not in consonance with the objects of the associa- 
tion; but with that case of the tenth defendant we are hot 
concerned, in view of the findings of the lower appellate Court 
that the gift was unconditional. It ts a well-established princi- 
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ple that, provided that the acts of the managment are within 
the powers of the Society itself, any dispute befween individual 
members of the Society and those responsible for its manage- 
ment must be decided by the machinery provided by the rules 
and not in a Court of Law. If disgruntled members were 
allowed to air their domestic grievances in Court, orderly 
management of the affairs of societies and corporations would 
be impossible. If the Society as a whole does nol approve of 
the acts of its management, it has every power by summoning 
a general-meeting and passing a resolution to correct and con- 
trol the acts of the management. In the suit Society the acts 
of the managing committee are subject to the control of the 
general committee, of which every member of the Society is a 
member. It is only when an act is sira vires the Society that 
a member is entitled to come to a Civil Court and have the act 
of the management which is ira vires declared to be void. 
The Courts below seem to håve come to their conclusions 
on the assumption that this Ram Mohan Roy Free Library and 
Reading Room Association was a members’ club; but it is clear 
that the Association is maintained not by mere subscriptions 
from its members but by donations; and it is therefore difficult 
‘to see how it can be a club. However, for the purposes of this 
appeal it is immaterial whether the society is a club or not; for 
even a member of a club cannot sue the management because it 
does some act of which he disapproved, provided of course that 
he is not personally damnified by expulsion or punishment or 
by loss to property of which he may be a joint owner. | 
The decisions of the Courts below are therefore wrong; 
and the matter in dispute being one that should be decided by 
the Association itself, the suit has to be dismissed. In order 
that the gift of this room and the inscriptions on it should not 
cause further disharmony between the members of the associa- 
tion, the tenth defendant is willing to delete the word « Public” 
from the inscriptions. He undertakes through his advocate to 
do this within three months of this date. As the tenth defend- 
ant his given this undertaking, this appeal is allowed and the 
suit dismissed. The plaintiffs will pay the costs of the tenth 
defendant in this Court only. 
. Leave refused. 


KC * Appeal allowed. 
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IN THE HIGHICOURT OF JUDICATURE AT MADRAS. 
P NT:—MR. JUSTICE WADSWORTH. 


Nukala Surya Rao .. Petitioner? (Petitioner) 
v. 
Yedida Bullemma altas Venkayya ; 
and another .. Respondents (Respondents). 


Madras Debt Conciliation Act (XI of 1936), S. 25—Application under 
Civil Procedure Code, O. 21, r. 90 by judgment-debtor to set aside sale—If a 
“proceeding in respect of the debt” which can be stayed under S. 25 of 
Madras Act XI of 1936. 

When a sale has been held in execution of a decree for the payment of 
a debt, the decree is not satisfied until the sale is confirmed and the decree- 
holder is permitted to draw out of Court the money in deposit. When 
there is an application pending under O. 21, r. 90 the Court has no power to 
confirm the sale till that application has been decided. Accordingly the 
application to set aside a sale in execution must come within the very wide 
terms of the phrase “proceedings in respect of a debt” used in S. 25 of 
Madras Act XI of 1936. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order and decree of the.Court of the District 
Munsif of Amalapuram in C. M. P. No. 776 of 1939 (in O. S. 
No. 120 of 1934) dated 6th day of September, 1939. 


P. Somasundaram and G. Balaparameswart Rao for 


Petitioner. 

Respondents not represented. 

The Court delivered the following 

JupGMENT.—This petition canvasses the correctness of a 
decision to the effect that when there has been a decree ona 
mortgage-debt and the hypotheca has been sold and an applica- 
tion is filed under O. 21, r. 90 by the judgment-debtor to set 
aside the sale on the ground of material irregularity, etc., that 
proceeding is not a proceeding in respect of a debt within the 
purview of S. 25 of the Madras Debt Conciliation Act (XI of 
1936.). S. 25 runs as follows :— 

“When an application has been made to a Board under S. 4 any suit or 

other proceedings then pending before a Civil Court in respect of any 


debt for the settlement of which application has been made shall not be 
proceeded with until the Board has dismissed the application.” 


The decree in this case was passed in a suit of 1934. The 
petition under O. 21, r. 90 was E. A. No. 756 of 1937 and it 
was actually pending when the petitioner applied under B. A. 


* C. R. P. No. 1821 of 1939. 12th April, 1940. 
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No. 776 of 1939 for a stay of the earlier lication on the 
ground that he had on 31st August, 1939, filgd an application 
before the Debt Conciliation Board for the settlement of all his 
outstanding debts including the debt embodied in the decree. 


The learned District Munsif holds that a proceeding under. 


O. 21, r. 90 is not a proceeding in respect of a debt and 
dismisses the petition. He gives no reasons in support of his 
conclusion. 

When a gale has been held in execution of a decree for the 
payment of a debt, the decree is not satisfied until the sale is 
confirmed and the decree-holder is permiited to draw out of 
Court the money in deposit. When there is an application 
pending under O. 21, r. 90, the Court has no power to confirm 
the sale till that application has been decided (vide r. 92). So 
long as the purchase price remains in Court deposit’and tbe sale 
is unconfirmed, the decree is not satisfied and the essential 
nature of the enquiry under r. 90 is an adjudication of the 
question whether the sale held is valid and whether the money 
in deposit can be withdrawn by the decree-holder in satisfaction 
of his decree. That is to say, the efect of proceedings under 
O. 21, r. 90 is to decide whether a particular property has been 
validly sold in discharge of the decree debt aud whether the 
purchase price deposited as a result of that sale shall go in 
liquidation of this debt. It seems to me that such proceedings 
must come within the very wide terms of the phrase “proceedings 
in respect of a debt” used in S. 25 of the Madras Act XI of 
1936. P 

I therefore allow the revision petition and direct the trial 
Court to restore the application to file and dispose of it 
according to law. The petitioner will be entitled to his costs in 
revision. 

K. S. Petition alowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PresentT:—Mr. Justice WADSWORTH. 








Kanthasami Reddiar .. Petthoner* (Defendant) 
v. 
Pethusami Reddiar .. Respondent (Plaintif). 
Panisan Limitation Act (IX of 1908), Art. 64—Apphcabuity—Swstt om alleged 
Reddiat settlement of account—Heading of account amd enirtes tn handtoriting of 
v. 
pity ray ” C. R. P. No. 1406 of 1937. 12th April, 1940. 
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defenduni—W hethår a statement of account“ signed” by the defendant su ffi- 
cieni for purposes Of Art. 64. 


A suit was based on an alleged settlement of accounts. The actual 
page of the account with the name of the defendant at the heading was in 
the handwriting of the defendant a servant of the plaintiff. The account 
was totalled up and balance struck in pencil in the handwriting of the 
defendant. 


Held, this was not a statement of account signed by the defendant 
sufficient for the purposes of Art. 64 of the Limitation Act. 


Sadasook Agarwalla v. Baikanta Nath Basuma, (1904) IL R. 31 Cal. 
1043 and Andarji Kalyanji v. Dulabh Jeevan, (1877) LL-R. 5 Bom. 88, dis- 
tinguished. l ' 

As the account showed that the balance shifted at times against the 
plaintiff, held, that Art. 85 would apply and save the suit from the bar of 
limitation. l 


' Petition under, S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the District Munsif 
of Koilpatti dated 9th October, 1937 and passed in S. C. S. 
No. 145 of 1937. E 

A. Swaminatha Aiyar and S. Thyagaraja Aiyar for Peti- 
tioner. 
K. S. Champakesa Aiyangar for Respondent. 


The Court delivered the following 


J UDGMENT.—The petitioner was the defendant in a Small 
Cause suit for a sum of Rs. 232-2-2 due on account of dealings 
had by defendant with plaintiff from 6th March, 1933, to 1st 
March, 1934. The plaint was certainly based on a settlement 
of account on Ist March, 1934. The defendant raised pleas of 
discharge and also alleged that the suit was barred by limita- 
tion. The trial Court found against the pleas of discharge, 
there being no oral evidence adduced for the defendant. That 
decision of fact cannot be canvassed here. 


The learned District Munsif also held that the suit was 
in time having jregard to Art. 64 of the Limitation Act. 
Now, the actual page of the account Dearing this alleged 
settlement entry is proved to be all in the handwriting of the 
defendant who was employed by the plaintiff. The heading 
shows that it is the account of Kandasami Reddiar the defend- 
ant inthe plaintiff’s cotton shop. That also was in the 
handwriting of the defendant. The first entry in that page is 
dated 6th March, 1933, and the account closes with a small eredit 
for cotton supplied by the defendant to the plaintiff on 1st 
March, 1934. Then the credit and debit entries are totalled in 
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pencil and there is another pencil entry striking. the balance at 
Rs. 230-2-2. These pencil entries are also in the handwriting 
of the defendant. The learned District Munsif has held that, 
having regard to the fact that the defendant has written his own 
name at the top of the account and that the final balance is in 
the handwriting of the defendant, the decisions in Sadasook 
Agarwalla v, Baskanta Nath Basuniat and Andarji Kalyanji 
v. Dulabh J eevan’, warrant the conclusion that there is a state- 
ment of account signed by the defendant sufficient for the 
purpose of Art. 64 of the Limitation Act. Now, itis difficult to 
support this conclusion. The cases referred to deal with 
accounts bearing the name of the debtor at the head and at the 
foot an authentication inthe manner customary amongst the class 
of people to which the writer belongs inditating that he is the 
writer of the balance and accepts it as correct, he being also 
the writer of the name at the head. The Courts, having regard 
to the commercial practice of authenticating accounts in this 
way, have held that the authentication at the foot of the account 
and the name at the head may be taken together to spell out a 
signature of the settled account. There are no such facts in the 
present case. Al we have is an account starting approximately 
one year before the settlement with the writing of the heading 
by the defendant. This must have been written at the time 
when the account was blank. Then follow a series of entries 
all in the handwriting of the defendant and a mere pencilled 
totalling and striking of the balance. There is nothing in the 
way of an authentication of this balance or an express indication 
that the writer accepts it as binding upon himself and authenti- 
cates it as accepted by the person whose name appears at the 
head of the account and the writing of the name at the head of 
the accounts cannot possibly be regarded as an authentication of 
the balance fnally struck approximately one year later. It 
seems to me clear that Art. 64 of the Limitation Act does not 
apply. 

There is no reference in the judgment to any other article 
of the Limitation Act. But the learned District Munsif. gives 
findings of fact which clearly brings the suit within Art. 85 of 
the Limitation Act. He finds that there are a number of credit 
entries showing sales of cotton by the defendant to the plaintiff 
which constitute counterclaims for the defegdant and that in 


1. (1904) LL.B. 31 Cal. 1043, Z. (1877) I.L.R. 5 Bom, 88. 
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the same account the balance shifts at times against the plain- 
tiff. There wad no necessity for the learned District Munsif 
to record these findings unless he had in mind the considera- 
tions governing the disposal of a case falling under Art. 85. 
It is not at all likely that any further evidence of value would 
be forthcoming if the suit were sent back for an express finding 
whether Art. 85 does apply. On the accounts before me, the, 
findings recorded by the learned District Munsif appear to be 
correct and the suit appears to be clearly within time having 
regard to Art. 85 of the Limitation Act. This being a revision 
petition, it does not seem to me in the circumstances of the case 
necessary to interfere with the decision of the trial Court 
though the finding that the case.is within time having regard to 
Art. 64 of the Limitation Act seems to me to be erroneous. To 
my mind, the sui lis within time, though the wrong article has 
been quoted. 

In the result therefore this petition is dismissed with costs. 

K. S. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SıR ALFRED Henry LIONEL LEACA, Chief 
Justice AND MR. JUSTICE KRISENASWAMI AIYANGAR. 


5. V. S. Nelliappa Pillai .. Appellant® (1st Respondent) 
bf) 
Sethuramalingami Pillai and 
others .. Respondents (Appellants and 
2nd Respondent). 


Deed—Construction—Agreement to finance ktigation—Clause “one half 
(of suet property) to be taken by you as compensation for your trouble”—If 
confers a present interesi on the financier—Fancter tf entitled to come on 
record in the place of the original party under O. 22,r. 10, C.P. Code. 

In an agreement financing a litigation there was a clause that “one half 
(of the remaining properties) should be divided in equal halves and one half 
should be taken by you as compensation for your trouble... +++. you are 
entitled to join as party and conduct proceedings in the above suits ” During 
the pendency of the appeal the appellant died and the financier applied to 
be brought on record in his place under the provisions of O. 22, r. 10, Civil 
Procedure Code. 

Held, the document did not confer upon the financier an absolute trans- 
fer of a half share and did not operate to give him a present interest and he 
cannot be brought on-record. 

Decision of Abdur Rahman, J. affirmed. 

Basant Singh v. Mahabir Prasad, (1913) 25 M.L.J. 301: L.R. 40 LA. &: 
LL.R. 35 AIL 273 (AC), followed. 


*I. P. A. No. 11 of 1939. 5th‘December, 1939. 
43 


; 


Nellia 
Pillay 
v, 


Sethuramas 


Pillai. 


Leach, C J. 
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Appeal under cl. 15 of the Letters Patent E the order 
of the Hon’ble Mr. Justice Abdur Rahman datdéd 8th November, 
1938 and made in C. M. A. No. 124 of 1937 preferred against 
the order of the District Court of Tinnevelly dated 8th 
February, 1937 and made in I. A. No. 155 of 1935 in A: 5. 
No. 208 of 1934. 

N. Somasundaram for Appellant. 

K. Venkateswaran for Respondents. 

The Court delivered the following 

JupGMEents. The Chief Justice —The appellant financed 
an appeal filed by one Avudayappa Pillai in a suit which 
Avudayappa Pillai had instituted to recover a half share in 
certain immovable properties situated in Tinnevelly which he 
claimed formed part of the joint family estate. It was held 
that the properties in suit were the separate properties of 
Baliah Pillai, the deceased brother of Avudayappa Pillai. 
The suit was dismissed by the trial Judge, the Subordinate 
Judge of Tinnevelly, and an appeal was filed to the District 
Court. During its pendency Avudayappa Pillai died and the 
appellant in this Letters Patent Appeal applied to be brought on 
the record in his place under the provisions of O. 22, r. 10 of 
the Code of Civil Procedure. He claimed that he had acquired 
a half of Avudayappa Pillai’s interest in the suit properties by 
virtue of a deed dated the 12th of February, 1934. The District 
Judge allowed the application, but on an appeal to this Court 
his decision was overruled by Abdur Rahman, J., from whose 
judgment this Letters Patent Appeal has been filed. The learned 
Judge beld that the document on which the appellant relied did 
not operate to give him a present interest in Avudayappa 
Pillai’s share in the suit properties. He considered that the 
case fell within the decision of the Privy Council in Basant 
Singh v. Mahabir Prasad1. The decision of the appeal turns on 
the effect to be given to cl. 5 of the deed. The clause reads as 
follows :— 


‘Vou should render help to me pecuniarily and prefer an appeal, etc, in 
the Tinnevelly District Court against O. S. No. 22 of 1936 0f Tinnevelly Sub- 
Court oh my behalf, and conduct necessary proceedings in the High Court 
thereon if necessary. In connection therewith you might engage vakils you 
like, give vakalat and pay them fees, etc., appoint agents and conduct all pro- 
ceedings. In respect of other properties in ihis District which are not 
included in the above suit and wherein I should geta share, that is, in 
respect of shops and lands purchased by Eswaran Pillarin the name of his 

ee ee 


1. (1913) 25 ML.J. 301: L.R. 40 LA. 86: 1.L.R 35 All. 273 (P.C). 
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wife_ Sitalakshmi out of a portion of the money brought from 
Colombo and belorgging to us, you should get my share by conducting pro- 
ceedings or by a suit according to your discretion. Similarly, you should, on 
my behalf conduct all necessary proceedings for getting my share in the 
pangus, in the soda mill, cash shop, license shop, outstandings, cash amounts 
pertaining to the immovable properties and shops at Colombo, and geta 
share peacefully or by conducting proceedings as you like. You should 
spend money as you like in respect of all that, and keep accounts yourself. 
I should, without raising any objection, accept the accounts which may be 
given by you in respect thereof. The said amounts would bear interest at 
one percent. per mensem. You should adjust and take the said principal 
amounts with interest at one per cent. per mensem out of the properties 
which I may get for my share. The remaining properties should be divided 
in equal halves and one half should be taken by you as compensation for 
your trouble. The remaining one half should be delivered to my possession. 
You are entitled to join as party and conduct proceedings in the above suits,” 

On the same day on which this agreement was executed 
Avudayappa Pillai executed a power of attorney in favour of 
the appellant in order to enable the appellant to conduct the 
appeal on his behalf and collect the properties awarded to him 
in the event of the appeal being successful. 

I am unable to read into cl. 5, a transfer of a half share in 
Avudayappa Pillai’s interest. There are no words there 
implying transfer, and when the document is read as a whole, 
what it amounts to is that in the event of the appeal being 


successful and the appellant being able to collect the properties — 


belonging to Avudayappa Pillai, he was to divide them and give 
one moiety to Avudayappa Pillai and retain the other moiety 
for himself. The words “on my behalf”, which are used twice 
in the clause, indicate that the appellant was merely acting on 
behalf of Avudayappa Pillai and not in his own behalf. The 
words “one half should be taken by you as compensation for 
your trouble”, are definitely opposed to any idea of a present 
interest. Therefore I am of the opinion that the reading of 
Abdur Rahman, J., of this clause is correct. The statement 
“you are entitled to join as party and conduct proceedings in 
the above suits” amounts to nothing if the document does not 
confer upon the appellant an absolute transfer of a half share, 
and [I hold that it does not. 

In Basant Singh v. Mahabir Prasad, the agrem said 
that the financier “will be a co-sharer of one half share” and 
“that in case of success he will be entitled to proprietary 
possession of the share entered in paragraph 1 of this docu- 
ment.” The fugicial Committee said that these provisions did 

1. (1913) 25 M.L.J. 301: L.R. 40 I A. 86: I.L.R. 35 All. 273 (P.C). 


Aiyangar, J. 
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not confer upon the financier a then present right to possession 
of a share in the property which was the subjéct-matter of the 
suit. By the agreement it was contracted that till the suit was 
successful the financier should be merely a partner or co-owner 
in a certain undivided fraction of the property. There was no 
personal grant or dssignment to him of any separate share or 
fraction of the property divided or undivided. At best the 
contract only amounted to this that in a certain future event 
he should become entitled to the proprietary possession of a 
certain undivided fraction of it, and then have the right to have 
that fraction partitioned. That seems to me to be the position 
here and I agree with Abdur Rahman, J., that Basant Singh v. 
Mahabir Prasadi has direct application. 

I would dismiss the appeal with costs. 

Krishnaswami Atyangar, J—The language of the agree- 


ment is by no means as clear as one might wish. I was at first, 


impressed with the argument of the learned advocate for the 
appellant that a definite right to have the property divided was 
conferred by this document and there remained nothing further 
to be done by Avudayappa Pillai for the appellant getting that 
right. But at the same time I find that there are no words of 
transfer capable of conferring an immediate right on the 
appellant. Though the sentence “you are entitled to join as 
party and conduct proceedings in the above suits” might be 


regarded as indicating the creation of a present right in the 


appellant, effect cannot be given to it when the entire document 
is read as we must read it in the circumstances in which the 
parties were placed. : I therefore agree that the appeal must be 
dismissed. . 
K. S. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JusTICE WADSWORTH. 





Yelamanchilli Basavayya .. Petitioner" (Petiiioner) 
v. 
Jaldu Manikyala Rao .. Respondent (1st Respondent). 


Madras Agriculiurists’? Relief Act (IV of 1938), S. 23—Sale held tx 
execution of decree PELOTE Ist October, 1937—If can be reopened and scaled 
down. 

There is no provision in the Act empowering the Court to reopen a 
sale held under a decree before the Ist October, 1937, 





1. (1913) 25 ML.J. 301: L.R. 40 BA. 86: LL.R7 35 All. 273 (B.C.). 
* C. R. P. No. 534 of 1939. Ist May, 1940. 
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Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsif 
of Masulipatam dated 11th March, 1939 and made in C.M.P. 
No. 1450 of 1938 in O. S. No. 380 of 1932. 


K. Krishnamurthy for Petitioner. 
N. Vasudeva Rao for Respondent. 
The Court delivered the following ; 


JUDGMENT.—This petition raises a question under Act IV 
of 1938. ` The petitioner was the judgment-debtor under a 
decree which was executed on 20th September, 1937, by the sale 
of five acres of his property. For some reason. apparently 
connected with proceedings under the Debt Conciliation Act, 
the sale was not confirmed until F ebruary, 1939. Meanwhile, 
Madras Act IV of 1938 having come into force, the debtor 
applied on 20th June, 1938, to scale down the decree. He does 
not, however, appear to have filed any application under S. 20 
to stay proceedings in execution of the decree. The result was 
that, before the application under Madras Act IV of 1938 was 
heard, in theordinary course a confirmation order was passed with 
reference to the sale held in September, 1937. In.March, 1939, the 
learned District Munsif dismissed this application as incompetent, 
the sale having been held before the date 1st October, 1937, 
stipulated in S. 23 of the Act and the decree having been satisfied. 

It seems to me that the decision of the learned District 
Munsif is correct. S.23 empowers the Court to reopen sales 
held under adecree on or after Ist October, 1937, notwithstand- 
ing the fact that the sales have been confirmed. There is no 
provision in the Act empowering the Court to reopen a sale 
held before the 1st October, 1937. Assuming but not deciding 
that the petition at the date on which it was filed was com- 
petent, on the theory that the proceeds of the sale had not yet 
been applied to the satisfaction of the decree, by the time when 
‘the order of the District Munsif was passed, there was no 
decree outstanding and nothing left which could be scaled down 
and certainly the District Munsif had no power merely because 
this application was filed before the confirmation of the sale to 
treat the sale as null and void by reason of that application. 
This view is in accordance with that expressed by the Bench 
which decided O. S. A. No. 21 of 1939.* 

In the result the petition is dismissed with costs. 

KS. Petition dismissed. 


* Rupovatht Ammal v. Soona Bai Ammal. Decided by their Lordships 
The Chief Justice and Krishnaswami Aiyangar, J., on 21st Sevenber 1939, 
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IN THE HIGH COURT OF JUDICATURE|AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 
Amatipati Bhadrachalam and 


agriculturist to two women jointly or as co-owners the interest of each 
woman in the debt and the assets of each woman apart from the debt must 
be taken into consideration in order to determine whether each woman is 
entitled to claim the exemption under S. 4 (A) of the Act. 


. Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Cocanada dated 17th August, 1938 and made in I. A. | 
No. 893 of 1938 in S. C. No. 761 of 1934. | 

G. Balaparameswart Rao for Petitioners. 

D. Narasaraju for Respondents. 

The Court delivered the following 

JupGMENT.—This revision petition raises the question of 
the effect of S. 4 (h) of the Madras Agriculturists’ Relief Act 
upon the liabilities of the parties when the debt sought to be 
scaled down is a debt owned in common by two women. I have 
found considerable difficulty in dealing with the questions of | 
law raised by this petition owing to the absence of any clear 
findings of fact in the lower Court’s judgment. So far as the z 
evidence goes the position seems to me to be as follows :— 


| 
others .. Petitioners* (Petitioners) : 
a l 
Ramineedi Nagarupavatamma 
and another .. Respondents (Respondents). | 
Bhadra- Madras Agriculturtsts’ Relief Act (IV of 1938), S. 4 (h)—Debt owed by 

chalam agriculturist to two women jointly or as co-ommers—Exemption under S. 4, | 
N pa- cl. (h)—Applicabssty. . , | 
vatamma. When the Court has to adjudicate under the Acton a debt due by an | 


The petitioners are the judgment-debtors under a decree 
for Rs. 625, the decree-holders being two sisters. These two 
sisters had been given a sum of money by their father and this | 
sum of money was originally invested in a mortgage executed 
by the present petitioners which was discharged in 1936 by 
payments amounting in all to a sum variously estimated at 
Rs. 4,000 and Rs. 4,500. According to the evidence of ihe 
respondents’ father, the whole of the payments in discharge of 
this mortgage went towards three documents Exs. I, II and IV. 
Ex. bis a mortgage in favour of the two sisters, the respon- 
een nen 


*C,R.P. No. 978 of 1938. 15th April, 1940. 
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dents, for the sum of Rs. 408 dated 23rd October, 1936. Ex. II 
is a similar mortgage for a sum of Rs. 1,475 in favour of the 
same two sisters dated 24th February, 1936; and Ex. IV isa 
sale-deed for Rs. 1,000 executed by the present petitioners, 
mortgagors, in favour of the respondents’ father. [t provides 
that the sale price having been adjusted against the mortgage- 
debt due to the vendee’s daughters, the vendee is to pay the sale 
price of his daughters. The father of the respondents has given 
evidence to the effect that this sum of Rs. 1,000 was used to 
discharge debts incurred for the marriage of one of the 
daughters which took place in 1935. and also to purchase jewels 
for the daughters. So according to his evidence this sum of 
Rs. 1,000 has to be left out of account for the purpose of 
S. 4 (h) of the Act. The learned Subordinate Judge does not 
say whether he accepts or rejects this evidence. But his whole 
judgment seems to proceed on the basis that the two daughters 
are together possessed of assets worth more than Rs. 4,000. 
He does not find what those assets are. Exs. I and II cannot 
account for much more than Rs. 2,000 allowing for interest. 
If on the other hand the balance is made up of jewels and the 
money spent on the marriages of the two daughters, whether 
the two daughters are treated as one unit or as two units for 
the purpose of S. 4 (A) of the Act, they are not shown to be 
possessed of unexempted property other than the suit debt and 
the two mortgage-debts. If, on the other hand, the evidence of 
the father is not believed, it would seem to follow that they 
‘must be possessed either of an interest in the land sold under 
| Ex. IV, the purchase price for which really came out of their 
money, or of other assets which have not been disclosed. It 
seems to me impossible to dispose of this petition without first 
recording a finding on the question whether either or both of 
these ladies did own any other property excluding those classes 
of property covered by theexplanation. The learned Subordinate 
Judge has gone at length into the question whether the mort- 
gages Exs. I and II are immovable properties or not. This 
question seems scarcely to arise. For, if these two mortgages 
are debts due from agriculturists, seeing that they together do 
not exceed Rs. 3,000 they would clearly not bar the respondents 
from getting the benefit of cl. (A), provided that cL (A) has 
any application to a case of joint creditors or co-owners.’ If, 
on the ojher hand, Exs. I and II are not debts due from 
agriculturists, they do not come within the definition of debts. 
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under the Agriculturists’ Relief Act and must therefore be 
regarded as other property,, whether they be regarded as 
movable property or immovable property, and the existence of 
any other property not covered by the explanation will take the 
ladies out of the. exemption in sub-S. (h) of S. 4,-having 
regard to the decision to which 1 was a party in Ramasami 
Redds v. Alagayammall, 

The question whether cl. (h) of S. 4 applies to a 
debt owed by an agriculturist to two women is not without 


diffculty and the working out-of the effects of the dual 


ownership of the debt under this clause is also clothed with 
difficulty. Ordinarily speaking unless there is anything repug- 
nant in the context the singular includes the plural [vide S. 3 
(35) of the Madras General Clauses Act]. Both sideshere, in fact, 
contend that the words in cl. (h) ‘any debt or debts due to a 
woman’ would apply to a debt or debts to two women and I can 
see no reason for rejecting this view, unless it be that the clause 
does not make any clear provision for the consequences of a 
plurality of female creditors. Assuming that cl. (k) does 
apply to adebt due to two women and having regard to the 
fact that it imposes a limit of wealth below which a woman may 
claim to be exempted from the purview of the Act, it would to 
my mind follow that the same financial limit, cannot have been 
intended to apply to a number of joint creditors as to a single 
creditor and that the limit must have been imposed with refer- 
ence to the debt owed to each one of those joint creditors and 


the property owned by that creditor and not to the debt due to 


all.of them jointly and their joint property. This is substantially 
the view taken by the lower Court. A reasonable interpretation 
of this clause seems to me to be that when a debt is due to two 
women jointly or as co-owners and relief is claimed by the 
debtor under the Act, in order to determine whether either of 
the creditors is entitled to resist that relief, the Court must 
lóok to the amount of the debt due to that particular creditor, 
the amount of other debts due from agriculturists to that 
particular creditor and the possession of other property by that 
creditor not covered by the explanation, that is to say, when the 
Court has to adjuditate under the Act on a debt due to two 


women jointly or as co-owners, the interest of each woman: in- 


the debt and the assets of each woman apagt from the debt 


ı (1940) 1 MLL.J. 534. 
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must be taken into consideration in order to determine whether 
each woman is entitled to claim the exemption under S. 4 (A). 
As the facts have not been found so as to enable me to 
apply the provisions of the Act to these facts, the petition will 
be remanded to the lower Court for disposal in the light of this 
judgment. Costs throughout to abide by the result. 
K. S. Petition remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Sik ALFRED Henry LionzL Leaca, Chief 
Justice AND. Mr, JUSTICE KRISHNASWAMI AIYANGAR. 


Tajbi, minor by father and next . 
friend Mohamed Alli .. Appellani* (Respondent- 


Plainh ff ) 
n9, l 
Nattar Sherif : .. Respondent - (Appellant- 
“4 7 Ist Defendant). r 


Mahomedan Law—Suams—tlanafi law applicable—Husband and wife— 
Divorce before consummalion—W ife entitled to only half the dower. 

Among the Sunnis (who are governed by Hanafi law) if the husbend 
divorces his wife before consummation she receives half her specified dower 
even if itis prompt dower. 


Appeal against the decree of the Court of the Subordinate 
Judge of Ellore in Appeal Suit No. 105 of 1936 preferred 
against the decree of the Court of the District Munsif of Ellore 
in O. S. No. 192 of 1933. 

A. K. Pavithran for Appellant. 


M. S. Ramachandra Rao and D. R. Krishna Rao for 
Respondent. 
The judgment of the Court was delivered by 


The Chief Justice.—The appellant, who is a Sunni and 
therefore governed by the Hanafi law, brought this suit in the 
Court of the District Munsif of Ellore to recover a sum of 
Rs. 725 which she claimed as mahar. She was married to the 
respondent on the 31st March, 1930, when she was only nine 
years of age. On the 24th November, 1932, before the marriage 
had been consummated, the respondent divorced her. It is 
common ground that the respondent agreed at the time of the 
a 

* S. A. No. 49 of 1937. l Sth April, 1940. 
44 


Sheriff. 


Leach, .C.J. 
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marriage to pay the appellant the sum of Rs. 725 as mahar, but 
it was contended in the trial Court that the appellant was only 


entitled to half the amount as the marriage was never consum- . 


mated. The District Munsif gave a decree for the full amount, 
but this decree was set aside by the Subordinate Judge of 
Ellore on appeal. The Subordinate Judge held that the defence 
was well founded and gave the appellant a decree for 
Rs. 362-8-0 only. The appellant has appealed to this Court. 


It is quite clear that the decision of the Subordinate Judge 


- was correct. Hedaya, Book II, Chapter 3, page 124, expressly 


states that if the husband divorces his wife before consummation 
she receives half her specified dower. The authority of this 
statement cannot be questioned. In fact it is unreservedly accept- 


ed by the learned authors of text books on Mahomedan law. 


The learned Advocate for the appellant has contended that 
inasmuch as the mahar in this case was prompt and not defer- 
red, she was entitled to the full amount as soon as the marriage 
contract was completed irrespective of the consummation of the 
marriage. This statement runs contrary to direct authority and 
cannot be accepted. The appeal will be dismissed with costs. 
KS. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ;—MR. JUSTICE PANDRANG ROW AND MR. JUSTICE 

HorWILL. 

Nunna Satyanarayanamurthy and 


another .. Appellants* (Defendants 
10 and 11) 


Y 


Awa Krishnamoorthy and others.. Respondents (Plaintif 


and Defendants 1 to 9). 


Morigage—Cottract that morigagors should sell some lands to morit- 
gagee—H ow far discharge of morigage—Smi on mortgage—Matniatnabstty 

Anexecutory contract can amount toa discharge of a mortgage debt, 
but there is no presumption in law that it does so. The mere recital in the 
plaint*that the plaintiff had entered into a contract with the mortgagors 
(the defendants) that the defendants should sell their property to the 
mortgagee is not tantamount to an admission that the mortgage is no longer 
in existence. The suit on the mortgage is maintainable and a decree can be 
pasged on the mortgage- i 


* Appeal No. 328 of 1937 and 6th Februay, 1940. 
C. M. P. No. 201 of 1940. 
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Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam in O. S. No. 56 of 1936, etc. 


P. Satyanarayana Rao and M.V. Nagaramayya for Appel- 


lants. 
B. Sttarama Rao and N. Vasudeva Rao for Respondents. 
The judgment of the Court was delivered by 


_ Horunsll, J—This was a suit on a mortgage. Defendants 
1 to 9 are mortgagors or their descendants and defendants 10 


and 11 are purchasers of the equity of redemption in execution 


of a small cause decree held by themselves.’ The suit was 
allowed and defendants 10 and 11 have appealed. 

The principal contention in the lower Court—as well as in 
this Court—is that the suit mortgage was discharged by the 
execution of a contract of sale on the 8th October, 1933. The 
tenth defendant obtained his decree on 23rd June, 1933; but 
before he could attach the property in execution of his decree, 
the contract relied on by defendants 10 and 11 had been exe- 
cuted. It is not now denied that the plaintiff enjoyed the crop 
raised in fasli 1344. The attachment was on 17th February, 
1934, and the tenth defendant took delivery of the land on 
3rd November, 1935, while the crop presumably raised by the 
plaintifs tenants was still on the ground. That crop was the 
subject of criminal litigation and, finally, the plaintiff succeeded 
in obtaining that also. The tenth defendant then filed proceed- 
ings under S. 145 of the Criminal Procedure Code and was 
maintained in his possession pending the result of civil litiga- 
tion. That led the plaintiff to file the present suit, in which he 
says that he had intended to realise his mortgage debt by 
getting the defendants to sell the land to him and then execut- 
ing a contract to that effect; but that as that contract had been 
made impossible of performance he had been compelled to 
bring this suit on his mortgage. 

Defendants 10 and 11 cannot succeed on the issues raised. 
The case of defendants 10 and 11, as argued in this Court and 
in the Court below, is that the suit mortgage was discharged by 
the execution of the contract of 8th October, 1933. That case, 
however, was never definitely put forward in the written state- 
ment. The defendants obviously desired to defeat the plaintiff 
without committing themselves to the definite case that the 
contract was true. Defendants 10 and 11 began paragraph 3 of 
their written statement by saying: 


Horwill, J. 
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“ Whatever be the truth or falsity in respect of the sale contract referr- 
ed to in paragraph 6 of the plaint. . . . . .as the plaintiff believes it 
to be true according to his contentions, he may take further steps according 
to law on the strength of that contract; but to file a suit on the deed of 
mortgage is opposed to law.” 

The rest of.the paragraph then sets out particulars of the 
various admissions made by the plaintiff from time to time in 
the criminal proceedings above referred to. It is thus seen that 
tHe plea of the defendants in this paragraph is not so mucha 
plea of discharge as a plea that the suit, as framed, is not 
maintainable. 


Turning to the plaint itself, it is clear that the contention 
of defendants 10 and 11 that the suit, even as framed, is not 
maintainable is not correct. It is true the plaintiff in paragraph 
6 of the plaint says that the plaintiff, with the object of purchas- 
ing lands as a discharge of the mortgage debt, obtained a 
contract of sale from defendants 1, 2, 3 and 7 and the other 
mortgagors and that the plaintiff took possession of the lands 
mentioned in the contract. In paragraph 7 he says: 


u The said petition under S. 145, Criminal Procedure Code, was decided 
in favour of the tenth defendant. Thus the said contract became infructu- 
ous and impossible of performance. By its terms and according to law the 
said contract became useless.” 


It is undoubtedly true, as has been pointed out in Krishna- 
swami Rao v. Srinivasa Desikan! and Sura Reddi v. Rama 
Narasu?, an executory contract can amount to a discharge of a 
mortgage debt ; but there is no presumption in law that it does so. 
Ordinarily, one would not expect a person to give up his rights 
under a mortgage until he had got something concrete in its 
place. However, the circumstances may be such as to show 
that the mortgagee intended even from the day of the execution 
of the contract to give up his rights under the mortgage. The 
mere recital in the plaint that the plaintiff had entered into a 
contract with the mortgagors and their descendants that the 
defendants should sell their property to the mortgagees is not 
tantamount to an admission that the mortgage is no longer in 
existence. We cannot therefore agree that on the plaint, as it 
stands, the suit is not maintainable. 


On this question, therefore, the appellants have to fail; for 
the suit is maintainable as framed and these defendants have 


1. (1936) 71 M.L.J. 850. 2. (1937) 2 MLJ. 922 , 
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not set up a definite plea of discharge. The plaintiff is there- 
fore entitled to a mortgage decree. 

A minor question has been raised as to whether credit 
should be given to the appellants for certain crops that were 


enjoyed by the plaintiff. This plea was not raised in the ” 


written statement and we are not prepared to entertain it here. 

Our attention has been drawn to a small mistake in the 
drafting of the decree by which the plaintiff is given liberty to 
proceed against defendants 10 and 11 not only for the costs of 
the suit, but for the balance of the mortgage amount which may 
remain after the property has been sold. This was clearly 
wrong and is not in accordance with the judgment. In so far 
as this is concerned, therefore, the appeal has to be allowed. 

A petition (C.M. P. No. 201 of 1940) has been filed by 
the fourth respondent to have the decree debt scaled down. 
This petition will be sent for disposal to the lower Court and 
the decree here passed will be subject to the result of that 
application. 

Except as above mentioned the appeal-is dismissed with the 
costs of the plaintiff. 

K.-S, Appeal dismissed in the main. 


———— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PATANJALI SASTRI. 


S. Ratnasabapathi Pillai .. Appellant*® (Party-Petitioner) 
Vv. 
Gopala Aiyar and another .. Respondents (Plaintiff-Defen- 
dant). 


Civil Procedure Code (Y of 1908), O. 22, rr. 10 and 11 and Ss. 146 and 
151—Lessor’s suit against sub-tenant for recovery of suit property on expiry 
of main lease—Decree in trial Court—Discovery during appeal that bya 
bariton decree during pendency of swit the property was allotted to lessor’s 
sons—Objectton raised in appeal to lessor’s right to swe—Son whether. 
entitled to be wmpleaded in appeal as rightful owner. 

A lessor filed a suit against his sub-tenant for the recovery of the leased 
property on the ground that the main lease had terminated. The suit was 
decreed on 26th September, 1933, and the sub-tenant preferred an appeal, 


` The sub-tenant then discovered that a final partition decree dated 25th 


August, 1927, which was affirmed on second appeal on 15th September, 1933, 
had allotted the suit property to the lessor’s sons. The sub-tenant then 
e 
* S, A. Mo. 508 of 1936 and ` 22nd August, 1939. 
C. M. A. No. 252 of 1936. 


l 
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contended that the lessor had no right to sue and thereupon one of his sons 
filed an application to implead himself as supplemental respondent in the 
appeal as rightful owner. 

Held, the son was not entitled to coms on record under S. 146, Civil 
Procedure Code, as there was no assigament or devolution from his father. 
(2) The son acquired the property as his separate and absolute property by 
the partition decree during the pendency of the suit and before the appeal 
was filed and he did not acquire any title during the pendency of the appeal 
as contemplated in O. 22, r. 10 read with r. 11, Civil Procedure Code, and so 
that provision would not entitle the son to be impleaded in the appeal. 
(3) The son having failed to apply to be impleaded during the pendency of 
the suit under the specific provisions of O. 22, r. 10 cannot be allowed to 
invoke the inherent powers of the Court under S. 151, Civil Procedure Code. 


Appeal against the decree of the Court of the Subordinate 
Judge, Mayavaram, in A. S. No. 7 of 1935 preferred against 
the decree of the Courtof the District Munsif of Shiyali inO.S. 
No. 268 of 1932 and appeal against the order of the Court of 
the Subordinate Judge, Mayavaram, dated 23rd October, 1935, 


in I. A. No. 13 of 1935 in A. S. No. 7 of 1935 on his file. 


K. S. Sankara Atyar for Appellant. 
C. A. Seshagiri Sastri for Respondents. 
The Court delivered the following 


JupGMENT.—The facts giving riseto the Civil Miscellaneous 
Appeal and the connected Second Appeal No. 508 of 1936 are 
briefly these. One Sambasivan Pillai, the third respondent 
herein, brought the suit O. S. No. 268 of 1932 for recovery of 
the plaint mentioned property from the first respondent herein 
on the ground that it had been leased by him to one Vyasachariar 
who let the first respondent into possession as a sub-tenant and 
that the latter was bound to surrender possession as the lease 
to Vyasachariar had been terminated. 


The trial Court decreed the suit on 26th September, 1933, 
and the first respondent preferred an appeal, A. S. No. 7 of 
1935, on the file of the Subordinate Judge’s Court of Mayavaram. 
By that time, the first respondent had discovered that there had 


“been a partition suit between the third respondent and his two 


sons and that a final decree had been passed therein on the 
25th *August, 1927, under which the suit property had been 
allotted to the sons of the third respondent. That partition 
suit culminated in a second appeal (S. A. No. 630 of 1933) 
to this Court which was dismissed on 15th September, 1933. 
On these facts, the first respondent contended in his appeal to 
the Subordinate Judge of Mayavaram that the third réspondent 


a 
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had no right to sue for recovery of the property as he had lost 
the right to such property by reason of the final decree passed 
in August, 1927, under which the suit property as already stated 
had been allotted to the third respondent’s sons. In view of 
this contention, the appellant herein, who is one of the sons of 
the third respondent who got the property under the partition 
decree, fled I. A. No. 13 of 1935 in A. S. No. 7 of 1935 in the 
lower appellate Court under O. 22, r. 10, Civil Procedure 
Code, to implead himself as a supplemental respondent in the 
appeal so as to enable him to resist the first respondent’s appeal 
as the rightful owner:of the property and thus safeguard his 
interests therein. The Court below dismissed this application 
and allowed the appeal and this Civil Miscellaneous Appeal and 
the connected second appeal have been preferred against the 
said order and decree respectively. 


The learned Counsel for the appellant has urged three 
contentions before me in the C. M. A. First he argued that the 
appellant was entitled to come on record under S. 146, Civil 
Procedure Code, and that the lower Court was wrong in 
dismissing the petition without considering the applicability of 
that section. I do not however see how that provision is 
applicable to the appellant in the circumstances of the case. 
That section would apply only if the appellant could be properly 
regarded as claiming under the third respondent who originally 
brought the action and was the sole respondent in the appeal 
in the Court below. But it is clear that the appellant cannot 
be so regarded as he got the suit property by virtue of the 
partition decree referred to already and not by reason of any 
assignment or devolution from his father, the third respondent. 
I must therefore reject this contention. 


The appellant’s Counsel next urged that O. 22, r. 10 


applied to the case and the appellant is entitled to be impleaded’ 


in the appeal under that provision. But, as pointed out by the 
Court below, reading that provision in the light of r. 11 of the 
same order, it is clear that unless the assignment, creation or 
devolution referred to in the provision occurred .during the 
pendency of the appeal that provision would not entitle the 
appellant to be impleaded in the appeal, and from the material 
dates already given, it will be seen that the appellant acquired 
the suit property as his sepdrate and absolute property by 
virtue of the partition decree passed during the pendency of 


Ratna- 


=~ 
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the suit and before the appeal was filed, even taking the date of 
the dismissal of the second appeal as the date when the partition 
became final between the parties. It cannot therefore be said 
that the appellant acquired any title during the pendency of the 
appeal as contemplated in O. 22, r. 10 read with r. 11—see 
Phul Chand v. Khwaja Tahir Husaini and Kanti Chander 
Mukerji v. Pirbhu Dayal. 

Lastly it is urged that if neither s. 146 nor O. 22, r. 10 
was applicable to the facts of this case, the Court had inherent 
powers under S. 151 of the Civil Procedure Code to implead 
the respondent as otherwise the appellant would be deprived of 
all opportunity of resisting the appeal and might run the risk 
of even losing the property to which the frst respondent was 
found to have no manner of right or title. I should be disposed 
to consider this argument with more favour if I could see my 
way to hold that the appellant’s case was altogether outside the 
purview of O. 22,r.10. But I am of opinion that the accrual 
of exclusive title to the appellant in respect of the suit property 
under the partition decree could properly be regarded as the 
‘creation’ of an interest within the meaning of O, 22, r. 10, so 
that if the appellant had only applied under that provision to be 
impleaded during the pendency of the sutt, his application 
would have been in order and the present difficulty would have 
been avoided. He, however, failed to do so and made this 


: application only during the pendency of the appeal when it was 


no longer maintainable under that provision for the reasons 
already indicated. The appellant had thus an appropriate 
remedy under a specific provision of the Code of which, how- 
ever, he failed to avail himself and he cannot therefore be 
allowed to invoke the inherent powers of the Court. It has 
often been held that there is no room for the exercise of such 
powers in a case coming within any specific provision of the 
Code. (See Joshi Shib Prakash v. Jhinguria’, Ghusnavi v. The 
Allahabad Bank, Lid. and Vallabhbhai Naranji v. Chhotalal 
Purshottamdas & Co.5). This contention also must therefore 
be rejected. 


In the result, the appeal failsand is dismissed with costs. It 
is conceded that if the Civil Miscellaneous Appeal is dismissed, 





1° AJI.R. 1934 All. 442. . 2. ALR. 1935 Lah, 119. 
- 3. (1923) I.L.R. 46 All, 144. 4. (1917) IL.R. 44 Cal. 929 (F.B) 
5, (1926) LL.R. 51 Bom. 26, 
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the Second Appeal cannot be sustained. It is accordingly dis- 

missed but I make no order as to costs therein. l . 

K. S. : po: Appeals dismissed. 

IN THE HIGH COURT OF JUDICATURE’AT MADRAS. 
PRESENT :—MR. JUsTIcE WADSWORTH. 


Chadalavada Anandaramayya .. Appellant® (Petitioner) 
v. = 
Chadalavada Subbavya .. Respondent (Respondent). 


Child Marriage Restraint Act (XIX of 1929)—Decree for payment to- 
wards marriage expenses—Marriage in violation of the Act—Marriage per- 
formed in a Native State to escape the British Indian Act—Decree not 
agatnst public policy tn the circumstances. 

Where a decree was passed against the appellant whereunder he was 
required to pay a sum of money towards his share of the marriage expenses 
of his sister which was celebrated in a Native State to avoid the prohibition 
of the Child Marriage Restraint Act, on the question whether the decree 
was enforceable as being against public policy, 

Held, that it is well established that the power of the Court to decline 
to enforce contracts and other instruments on grounds of public policy is a 
Power which should be confined within the limits laid down by the autho- 
rity. The Court should not refuse to enforce a-payment under a decree 
because the object for which a payment is made is contrary to the law of 
British India, when that object was actually performed in a state where it 
was perfectly legal, -O 


Appeal against the order of the District Court of Guntur ' 


dated 29th September, 1936, in A. S. No. 48 of 1936 preferred 
against the order of the Court of the District Munsif of Tenali 
dated 16th November, 1935 and made in E. A. No. 958 of 
1935 in O, S. No. 754 of 1922. 


K. Kotayya for Appellant. 
P. Satyanarayana Rao for Respondent. 


The Court delivered the following 


_ JUDGMENT.—This appeal arises out of the execution of a 
decree in a partition suit whereunder the appellant was required 
to pay a sum not exceeding’ Rs. 1,000 towards his share of the 
marriage expenses of each of his sisters. The youngest sister 
- was married on 7th March,- 1935, and it was admitted by the 
father (the respondent) that he had the marriage celebrated 
within the Hyderabad State because it would have been illegal 
under the Child Marriage Restraint Act (XIX of 1929) had i 





“A.A. A. O. No. 93 of 1937. , 11th September, 1939. 
45 . 
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been performed in British India. There is no suggestion that 
any of the parties belonged to or was domiciled in Hyderabad. 
The appellant objects to pay the amount due’ under the decree 
towards this marriage firstly because the marriage was one 
opposed to public policy and secondly because he was not given 
notice of the marriage. 


As to the second point the trial Court rejects the respon- 
dent’s assertion that he sent an invitation to the appellant for 
the wedding. It is, of course, not unlikely that the appellant 
knew all about the marriage as the parties were living in the 
same village. But whether this be so or not though the judg- 
ment of the Full Bench which eventually decided the litigation 
contemplates previous notice to the appellant, the decree is 
silent on the point. The utmost therefore that could be said is 
in my opinion that to the extent to which the details of the 
claim were contested, the fact that there was no notice might 
be taken into consideration in admitting or rejecting items of 
expenditure. , 


I turn next to the more substantial question whether a 
marriage performed outside British India in order to evade the 
provisions of what is popularly known as the Sarda Act is one 
opposed to public policy, towards which no contribution can be 
recovered in execution of a decree. My attention has been 
drawn to a decision of Panckridge, J., reported in Pan Mal 
Lodha v. Gad Mal Lodha. The learned Judge declined to 
sanction payment of money by a Court’s receiver for the pur- 
pose of solemnization ofa marriage outside British India which 
would have been illegal if celebrated in British India where the 
parties were domiciled. I see no reason to diffen from the 
conclusions arrived at by the learned Judge in that case. But 
it seems to me very evident that a refusal of the Court to make 
a discretionary payment towards a marriage the object of which 
was clearly to avoid the law of British India is quite a ditferent 
matter from the refusal of the Court to direct a payment un- 
conditionally required under the Court’s decree, on the ground 
that the object for which the payment was to be made was one 
which would have been illegal if performed in British India. It 
is well established that the power of the Court to decline to 
enforce contracts and other instruments on grounds of public 


1. (1936) I.L.R. 63 Cal 1153. 
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policy is a power which should be confined within the limits 
laid down by authority. Clearly the Court would not enforce 
a contract and presumably would not enforce a decree if the 
enforcement implied the approbation by the Court of an act 
which was contrary to law. But I see no reason why the Court 
should refuse to enforce a payment under a decree because the 
object for which a payment is made is contrary to the law of 
British India when that object was actually performed in a 
state where it was perfectly legal. If it had been the policy of 
the Legislature to prevent British Indian subjects from going 
into another state to celebrate marriages which would be probi- 
bited under Act XIX of 1929 in British India, then surely the 
Legislature would have made provision in the statute itself to 
restrain such migrations for matrimonial purposes. The Act 
as passed originally was very restricted in its scope and was 
surrounded by many safeguards to prevent it from being oper- 
ated in an oppressive manner. One is not justified in importing 
into the Act an intention which the Act itself does not declare 
to regulate the conduct of British Indian subjects when outside 
the territories to which the Act applies. I must therefore hold 
that the learned District Judge was right in declining to accept 
the contention that the amount payable under the decree to- 
wards this marriage should be refused on grounds of public 
policy. The appeal is therefore dismissed with costs. 

Leave to appeal is refused. ; 

K. C. . Appeal dismissed. 


> —————— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA RAO. 
Muthuswami Thevar ias Mappilai- 
swami Thevar .. Petitioner” (1st Counter- 
Petitioner) r 
v. 
Rajakumar B. Rajaram Pandian .. Respondent (Petitioner). 


Criminal Procedure Code (V of 1898), S. 145—Proceeding , under— 
Undtvided fraction of village—Order declaring party's possession—Validity. 

Itis not permissible for a Magistrate acting under S. 145, Criminal 
Procedure Code, to pass an order declaring that one party was entitled to 
possession of an undivided fraction of a vilage. 





* Crh R C. No. 56 of 1940. | 3rd April, 1940. 
(Crl. R. P. No. 53 of 1940). 
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Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the joint Magistrate of Ramnad dated 27th 
November, 1939 and passed in M. C. No. 22 of 1939. 

K. S. Jayarama Aiyar for Petitioner. 

U. Somasundaram for Respondent. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The Court made the following 

ORDER.— The respondent claimed to be in possession of the 
entire village and the Joint Magistrate has declared him to be 
entitled to possession of an undivided 5-8ths of the village. 
This is not permissible under S. 145 of the Criminal Procedure 
Code and the order declaring the respondent to be entitled to 
possession of 5-8ths of the village is set aside. 

B. V. V. Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JustTIcEe HoRWILL. 
Kodali Ramakoteswara Rao .. Petitioner* (1st Defendant) 
v. 





‘ Kodali Suryanarayana and 


another .. Respondents (Plaintif and 
2nd Defendant). . 


Arbitration—Hxamination of party—If should be inthe presence of all 
other parties. 
It 18 clearly necessary foran arbitrator to enquire of the parties what 


‘their case is and on what basis they found their claims. But thereis no 


principle of equity or justice which requires the examination of a party im 
the presence of all the other parties It is otherwise of course with regard 
to the examination of other persons whose testimony might be impugned for 
some reason or other. - 
V enkatasubbayya v. Venkataramanayya, A.I.R. 1930 Mad. 646 and Sanyast 

Rao v. Venkata Rao, (1922) 44 M.L J. 263: I.L.R. 47 Mad. 30, distinguished. 

Petition under S. 115 of Act V of 1908, praying the High. 
Court to revise the order of the Court of the District Munsif 
of Ellore dated 11th November, 1938 and madeinO.S. No. 462 
of 1937. 

V. Viyanna for Petitioner. 

P. Satyanarayana Rao for Respondents. 

The Court delivered the following 


JupemMent.—During the trial of O.S. No. 462 of 1937 on | 


the file of the District Munsif’s Court of Ellore, the matter in 
dispute was referred to arbitration. The arbitrator was given 


"C.R. P. No, 1149 of 1939. 15th April, 1940. 
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full power to examine or not to examine witnesses and after he 
had given his decision largely in favour of the respondents, the 
matter-came before the District Munsif. for hearing objections. 
A number of points were raised which were all decided against 
the petitioner. The two objections that are reasserted in this 
revision petition are (1) that the award was void because the 
first respondent was a minor (an award not binding a minor) 
and (2) that the arbitrator acted improperly in examining the 
plaintiff’s next friend in the absence of the first defendant. 

There is nothing in the first point; because an arbitration 
to which a minor is a party, is not in itself void ; but is voidable 
at the instance of the minor. The minor in the present case 
(or rather his next friend), far from attempting to set aside 
the award, supports it. It is not open to the first defendant, 
who isa major, to have an award which was made at shis 
instance set aside, merely on the ground that the first respon- 
dent was a minor. 

The main complaint in this petition is that the respondents 
—the next friend of the plaintiff and the second defendant— 
were examined in the absence of the first defendant. These 
persons are parties to the suit; and I can see no principle of 
equity or justice which requires the examination of a party in 
the presence of all the other parties. It is clearly necessary 
for an arbitrator to enquire of the parties what their case is and 
on what basis they found their claims. I can see no reason why, 
in making these enquiries, it is necessary for the other parties 
to be present. Itis otherwise of course with regard to the 
examination of other persons, whose testimony might be impugn- 
ed for some reason or other. 

The learned advocate for the petitioner relies on the deci- 
sion of Madhavan Nair, J., in V enkatasubbayya v. Venkata- 
ramanayyal, in which the binding nature of an award wag 
discussed. He seems to have been of Opinion, following S anyast 
Rao v. Venkaia Rao’, without giving any reasons of his own, 
that the examination of a party in the absence of another party 
amounted to improper conduct which would vitiate an award. 
He did not however find that there was any such improper con- 
duct as alleged and he did not find it necessary to remand the 
suit for a finding on that point; because he had already found 
that the award on some other ground was void and not binding 


1. AI.R. 1930 Mad. 646. 
2. (1922) 44 M.L.J. 263: I.L.R. 47 Mad. 30. 
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on the parties. Sanyasi Rao v. Venkata Raot, which was 
followed by Madhavan Nair, J., without discussion, was a case 
in which a minor sought to set aside an award, in which`case it 
might be argued that special care should be taken to protect the 
minor’s interests. Both these cases may however be distinguish- 
ed from the present case; for it was impossible to examine 
the second defendant and the next friend of the plaintiff in the 
presence of the first defendant because the first defendant was 
in jail The arbitrator visited the first defendant in jail and 
there is no reason to think that he did not ask the first defendant 
about his case and the grounds on which he supported it. The 
plaintiff’s next friend and the second defendant could not have 
been present at the examination of the first defendant and the 
first defendant therefore knew that if the plaintiff’s next friend 
and the second defendant were examined, he could not be 
present there. It might perhaps be argued ina case where 
these special circumstances did not exist that the parties would 
take it for granted that the arbitrator would pot examine the 
opposite party in their absence and that if the arbitrator did so, 
it would amount to miscohduct; but there can be no such 
ground for setting aside the award in the present case, where 
the incarcération of the first defendant was an obstacle known 
to all the parties concerned to the examination of one party in 
the presence of the other parties. 

I therefore find no ground for disagreeing with the lower 
Court. The petition is accordingly dismissed with the costs of 
the first respondent. 

K.S. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT: —SıR ALFRED Henry LironzL Leaca, Chef 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR, 

Cherutty alias Vasu (minor) and 





another .. Appellants? (Platnitffs 3 
and 4) 
v. 
Nangamparambil Ravu altas 
Kuttaman and others .. Respondenis (Defendants). 


Hindu law—Joint family—Coparcener's right to swe for maintenance, 
whether conditioned—Daughter's right to maintenance—Whether suit her 
a ainsi joint family irrespective of father’s personal obligation. 


1. (1922) 44 M.L.J. 263: I.L.R. 47 Mad. 30. ° 
L, P. A. No. % of 1938. 29th November, 1939. 
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The right of a coparcener to be maintained out of a joint family property 
is merely one of the modes in which the coparcenary right finds expression. 
That being so, it is not possible to agree with the view that that Tight is not 
to be exercised if there is a right to partition. There is no warrant for 
holding that an excluded member must either sue for partition or be content 
to‘ remain without being maintained at the expense of the joint family 
property. 

Case-law reviewed. 


An unmarried daughter is entitled to maintain a snit for her mainten- 
ance against all the members of the family, The contention that the liability 
of the joint family during the life of the father was only based on the 
father’s personal obligation to maintain and bear the marriage expenses of 
his daughter and that the obligation fell upon the joint family through him 
Only, is not correct. 


Subbayya v. Anantaramoyya, (1928) 57 M.L.J. 826: ILL.R. 53 Mad. 84 
(F.B.), followed. 


Per Krishnaswamt Aiyangar, J—The personal liability of the father 
furnishes an additional ground of claim over and above the liability of the 
family property. The former alone can be said to be enforceable against the 
father and his separate property. The latter gives rise to a right enforceable 
against the joint family as a whole. 


Appeal under cl.-15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Wadsworth, dated 24th 
October, 1938 and passed in S. A. No. 969 of 1934 (reported 
in Cheruity v. Nangamparambil Kavu!) preferred against the 
decree of the Court of the Subordinate Judge of South Malabar 
at Calicut in A. S. No. 176 of 1931 (A. S. No. 398 of 1931, 
District Court), preferred against the decree of the Court of 
the District Munsif of Vayitri at Calicut in O. S. No. 77 
of 1930 (O. S. No. 600 of 1929, District Munsif’s Court). 

K. P. Ramakrishna Aiyar for Appellants. 

K. Subramaniam for Respondents. 

The Court delivered the following 

JUDGMENTs. The Chief Justice—This Letters Patent 
Appeal arises out of a suit filed in the Court of the District 
Munsif of Vayitri by ihe appellants and their parents for a 
decree for maintenance. The first appellant is the son and the 
second appellant is the daughter of one Nangamparambil 
Imbichutty and his wife Kalyani. Both the appellants are 
minors. The parents and their two children constitute’one of 
two branches of an undivided Hindu family of which the first 
respondent is the manager. The respondents represent the 
other branch and were all made defendants. .The District 

l ae 
i © 1 (1939) IM LJ 683. 


t 
360 THE MADRAS LAW JOURNAL REPORTS. ` [1940 


Munsif held that the parents of the appellants were not entitled 
under the Hindu law to maintain a suit for maintenance, but that 
the appellants were, and granted them a decree. The respon- 
dents appealed to the Subordinate Judge of ‘South Malabar, 
who gave judgment intheir favour. The appellants then appealed 
to this Court. The appeal was heard by Wadsworth, J., who 
concurred in the decision of the Subordinate Judge. The 
appellants’ parents accepted the decision of the District Munsif 
and therefore are not parties to this appeal. 


The parties,are Tiyyas of South Malabar and it is common 
ground that the questions arising in the appeal have to be decided 
according to the ordinary rules of Hindu law. Wadsworth, J., 
was of the opinion that a major coparcener can never sue for 
maintenance. When maintenance is denied him his only-remedy, 
he said, is to ‘sue for partition. With regard to a minor 
coparcener the learned Judge was of the opinion that a suit for 
maintenance might be filed, provided that he asked in the 
alternative for a decree for partition. It was for the Court to 
decide whether the appropriate relief was a decree for mainten- 
ance or a decree for partition. The learned Judge considered 
that the daughter of a coparcener, like her father, can never 
maintain a suit for maintenance against the manager of the 
family. He said that her only remedy is to bring a suit against 
her father and claim maintenance out of his properties, joint 
and separate. Having obtained a decree she would be in. a 
position to sell her father’s share in the joint family estate in 
execution proceedings. ` 7 

I find myself unable to concur in any of the conclusions of 
the learned Judge. It is true that there are statements in the 
latest editionof Mayne’s “Hindu Law and Usage”, 10th Edition, 
page 825, andin Mulla’s “Principles of Hindu Law”, 8th Edition, 
page 582, which support the learned Judge in his opinion that a 
major coparcener cannot sue for partition, but they are based 
on certain observations of the Bombay High Court which 
appear to me to run contrary to decisions of the Privy Council. 
In passing I may mention that Varadachariar and Mockett, JJ., 
in Subbayya Thevar v. Sivagnana Maruthappa Pandan, 
observed it was doubtful whether an adult son could maintain 
a suit for maintenance against his father when he could sue 

a aaa aaam 
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for partition, but they gave no reasons for the expression of 
doubt and presumably it was based on the Bombay cases. 


Every member of an undivided Hindu family is entitled 
to be maintained out of the family estate. In Rama Rao v. 
Rajah of Pithapurl (known as the second Pithapur case), Lord 
Dunedin in delivering the judgment of the Board, dealt with the 
question of the right of a coparcener to be maintained out of the 
common property. After pointing out that it was admitted on 
both sides of the Bar, ‘that in an ordinary joint family ruled by 
, the Mitakshara law the junior members, down to three genera- 
tions from the head of the family, have a coparcenary interest 
accruing by birth in theancestral property, that this coparcenary 
interest carries with it the inchoate right to raise an action of 
partition, and that until partition is de facto accomplished these 
same persons have a right to maintenance, Lord Dunedin went 
on to say: 

“It seems clear that this right is an inherent quality of the right of 
coparcenary—that is, of common property. The individual enjoyment of the 
common property being ousted by the management of the head of the 
family, they have a right till they exercise their right to divide, to be main- 
tain¢d out of the property which is common to them, who are excluded from 


the management, and to the head of the family, who is invested with the 
Management.” 


The right to maintenance out of joint family property was 
dealt with again by the Privy Councilin V eHayappa Cheits v, 
Natarajan®. The question there was whether an illegitimate son 
of a Sudra was entitled as a member of the family to mainten- 
ance out of the joint family property in the hands of the 
collaterals with whom his father was joint. Sir Dinshaw Mullah 
in delivering the judgment of the Board, pointed out: 


“ That the illegitimate son of a Sudra by a continuous concubine isa 
member of the family; that the share of inheritance given to him is not 
merely in lieu of maintenance, but in recognition of his status as a son; and 
that where the father has left no separate property and no legitimate son, but 
was joint with his collaterals, the illegitimate son is not entitled to demand 
a partition of the joint family property in their hands, but he is entitled as a 
` member of the family to maintenance out of that property.” 


It is here emphasised that the share of inheritance is not 
given in substitution of a right to maintenance. As there is a 
right to maintenance there must be an appropriate remedy when 
that right is denied. To say that the member of a joint family 
a 


l. (1918) 35 M&J. 392: L.R. 45 LA. 148: LL.R. 41 Mad. 778 (P.C.). 
2. (1931) 61 M.L.J. 522: L.R. 58 I.A. 402: LL.R.55 Mad. 1 (P.C). 
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to whom-maintenance has been denied shall cause the family to 
be divided and the family estate partitioned, or go without 
anything, is not providing an appropriate remedy for the 
injustice done to him. He may not want to have the family 
divided and it may be against his interest to have the family 
estate partitioned. 


In view of the fact that Wadsworth, J., relied on the 
statements in Mayne and Mullah based on the Bombay decisions 
it is necessary that I should refer to them. The cases are 
Himmatsingh Becharsingh v. Ganpat Singhl, Ramchandra 
Sakharam Vagh v. Sakharam Gopal Vagh® and Bhupal v. 
Tavanappa’. In Himmatsingh Becharsingh v. Ganpat Singh’, 
Westropp, C.J. and Kemball, J., held that a suit for mainten- 
ance out of the ancestral e:tate by a Hindu son lies against his 
father when the estate is impartible. The Court did not decide 
the question of the right of a son to maintenance when he was 
in a position to sue for partition. The footnote to the report, 
however, shows. that in an earlier case Westropp, C.J. and 


-Melvill, J., had decided that a suit by one coparcener 


against the other coparceners for maintenance when the 
estate was impartible was unsustainable, “unless indeed 
he were illegitmate, deformed, or idiotic, or suffering from 
other disability to inherit, in which case he would not be a 
parcener entitled to an equal share with the other members 
of the family, but only a person entitled to a maintenance”. 
Itis quite clear from this observation that the opinion of 
the Bombay High’Court was that the right to maintenance was 
in lieu of a right to share in the estate, but I am not aware that 
this opinion has been accepted by any other High Court and it 
appears to me that it is opposed to the principle which the judg- 
«ments of the Privy Council in the Second Pithapur caset and in 
Vellayappa Chetii v. Natarajan have established. In 
Ramchandra Sakharam V agh v. Sakharam Gopal Vagh®, Pinhey, 
J., regretted that the judgment in Himmatsingh Becharsingh 
v. Ganpat Singh allowed a member of a family owning an 


` impartible estate to sue for maintenance, but the decision in that 
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case was eventually accepted. The case of -Bhupal v. Tavan- 
appa’ had reference to a family owning a partible estate. The 
plaintiff was a minor member of the family, but his father was 
alive and therefore under the Hindu law as administered in the 
Bombay Presidency he could not file a suit for partition without 
the consent of his father. It was held that in such circumstances 
he was entitled to sue for maintenance because he was in the 
same position as if the estate were impartible. As the Bombay 
decisions proceed on the basis that the right to maintenance is 
given in lieu of a right to share a position which has never been 
accepted in this Presidency they cannot be accepted as correctly 
stating the law in Madras. 

Ifa major coparcener is entitled to sue for maintenance, 
and I hold that he is, the right cannot be denied to a minor 
coparcener and there appears to me to be no support at all for 
the view that if he does happen to sue for maintenance he must 
couple with the prayer for that relief a prayer for partition. 

The statement that a daughter cannot sue the manager of the 
family, but must proceed against her own father js also unsup- 
ported by authority. On the contrary. there is the Full Bench 
decision of this Court in Subbayya v. Anantaramayya®, which 
shows that she is entitled to maintain a suit for her mainten- 
ance. It was there held that the right of a daughter to her 
Marriage expenses and maintenance was based on her right to 
or interest in the joint family property, and not based on the 
natural obligation of a father to: maintain his children. The 
contention that the liability of the joint family during the 
father’s lifetime was only based on the father’s obligation to 
maintain and bear the marriage expenses of his daughters, and 
the obligation fell upon the joint. family through him, was 
rejected. Ramesam, J., said: 

. “ So faras the joint family property is concerned, the obligation is that 
of all the members of the family, that is, the father and the brothers, and it 


is not that it was originally the obligation of the father only and through 
him it has extended to the whole joint family,” 


I agree with the following observations of Chandavarkar, 
J., in Naranbhai Vaghjibhai v. Ranchod Premchand3- 


“Apart from authority, there is no reason, founded on sound principle, 
why a Hindu coparcener, who is excluded from the enjoyment of his joint 
a ee ee ee ay a ee 
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rights, should be compelled at the instance of the other coparceners or 
strangers claiming under them and agaiast his will to break up the joint 
family and forced to a suit for partition.” 

That would be the position if the judgment now under appeal 
were to stand. Ihave said sufficient to indicate that I consider 
the judgment to be against principle and authority and the 
appeal must be allowed. The result is that the case will be 
remanded to the Court of the Subordinate Judge. His decision 
was based merely on the issue relating to the maintainability of 
the suit. There are other issues and these will have to be 
decided. On the record reaching him the Subordinate Judge 
will hear and dispose of according to law the appellants’ appeal 
from the judgment of the District Munsif, but as their parents 
did not appeal from the judgment of the District Munsif the 
suit will stand dismissed so far as they are concerned. The 
appellants are entitled to their costs in this appeal and in the 
second appeal. They will also be entitled to the refund of the 
court-fees paid in the Second Appeal and in the Letters Patent 
Appeal. 

Krishnaswami Aiyangar, J.—I am of the game opinion but 
shall add a few words on certain aspects of the question argued 
before us. The judgment of Wadsworth, J., when analysed 
seems to be based upon two propositions: (#) that the right of 
a member to maintenance out of the joint family assets is only 
to be recognised where he has no right to enforce partition, 
and (i#) that the right of an unmarried minor daughter in a 
joint family to be maintained till marriage is enforceable only 
against the father and not against the joint family asa whole. 
The soundness of these propositions is open to question, as there 
seems to be nothing either in the texts or in the principles of 
Hindu law to lend support to either of them. | 

The learned Judge has referred in support of his decision 
to the statement of law contained in Mayne and in Mullah (see 
Mayne’s Hindu Law, 10th Edition, page 825; Mullah’s: 8th 
Edition, page 582). While recognizing that these statements 
reflect the view taken in Bombay he accepted them as equally 
applicable to Madras, as the proposition is found stated in 
general terms and no Madras authority to the contrary was 
cited before him. He did -not notice the decision of the 
Privy Council in the second Pithapur case, Kama Rao v. 
Rajah of Pithapur!, which unambiguously recognized the right 
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of a coparcener to be maintained out of the joint family pro- 
perty, but held however that it is the ordinary rule that a 
cOparcener cannot claim maintenance if he is entitled to claim 
partition. 

Of the three Bombay cases cited in support of the proposi- 
tion, the first two Himmatsingh Becharsingh v. Ganpat Singh1 
and Kamchandra Sakharam Vagh v. Sakharam Gopal Vagh® 
related to a claim for maintenance by an adult son against the 
father. The family possessed property which was however not 
liable to partition, being by nature impartible. Theclaim was 
upheld. The right of a son to be maintained out of impartible 
joint family estate is beyond question, and does not appear to 
have ever been doubted. Decisions of the highest tribunal and 
of this Court in Maharajah of Venkatagiri v. Raja Rajeswara 
Rao’, have since authoritatively settled the point. It is plain, 
therefore, that no exception can be taken to the correctness of 
the actual decision of the Bombay High Court so far as it 
went. 


The ratio of the decision in the first of these cases Him- 
matsingh Becharsingh v. Ganpat Singh! is to be found in the 
observation of Westropp, C.J., that 
O no authority was cited. . . . to show that where a son could not 
enforce a partition with his father, he was prevented from sting the latter 
for maintenance.” ; 

To recognize a right, namely, the right of coparcenary, but 
at the same time to deny a remedy for its infringement is an 
impossible position and this is what seems to have weighed 
with the Court. The learned Chief Justice expressly refrained 
from expressing any opinion as to the right of a son to sue for 
Inaintenance, where he might if he chose sue for partition. This 
he did in spite of the fact that an earlier decision to which he 
had himself been a party had laid it down that a member of an 
undivided family could not sue for maintenance, unless by 
reason of a personal disqualification he was not entitled to sue 
for partition. The opinion here expressed does seem tó sup- 
port the view which has found favour with Wadsworth, J., but, 
as I shall presently show, is no longer tenable. Ramchandra 
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Sakharam Vagh v. Sakharam Gopal Vagh! wasa case in which 
the father was found to bein possession of impartible property, 
but not of any property in which the son could claim a share. 
Melvill, J., observed that as a general rule perhaps, a Hindu iS 
not bound to support a grown up son, but held that the liability 
existed when the family estate is impartible. Pinhey, J., 
agreed, but doubted whether it is good Hindu law to say that 
an adult son in an undivided Hindu family, who is suffering 
from no disability recognised by that law, can claim a separate 
maintenance from his father. In the later decision of the 
Bombay High Court, Bhupal v. Tavanappa, the son sued for 
separate maintenance, as a coparcener in a family consisting of 
the father, uncle, cousin and step-brother, and owning joint 
family property which was partible. He could not however on 
the view of the law ‘as accepted in that Presidency, enforce a 
partition against a father when the father was joint in estate 
with his own ancestor or his collaterals and against his consent. 
Right to partition not existing, the son was held, on the princi- 
ple of the earlier decisions, entitled to sue for maintenance. In 
all these cases, the right of the son to sue for maintenance was 
expressly stated to arise on account of the absence of the right 
to partition. The larger remedy being available, the lesser 
relief was denied on the footing that the primary and the only 
true remedy for the excluded parcener was to enforce his right 
to partition by suit. When this remedy is cut out by reason of 
a personal disqualification or otherwise, the coparcenary right 
ordinarily inherent in every member of the family suffers a 
diminution and itthen finds expression in the inferior remedy of 
maintenance. The right to maintenance is thus to be regarded 
as a substitute for the lost right to a share and is in the nature 
of a secondary remedy to be granted in lieu of the. primary one, 
where it ig not available. This I think is the rationale which 
underlies the decisions of the Bombay High Court. With all 
respect, I regret to say that stich a view of a coparcener’s right 
cannot be sustained either in principle or on authority. 
Tt is well to remember in this connection that a right to 
maintenance may arise in one of three ways. First, the exis- 
tence of certain specified personal relationships, independently 
of the possession of joint property in the person liable, may 


give rise to the claim. The right in this class of .cases is 
NT 
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enforceable personally against the person on whom the law casts 
the burden, and is based on the well-known text of Manu, that 

“the aged parents, a virtuous wife, and an infant child must be main- 
tained even by the doing of a hundred prohibited acts.” 

The right does not extend to remoter relations. Thesecond 
and the more important ground of claim is that based not on 
pure relationship, but on membership in a joint family possess- 
èd of joint family property. The Privy Council has in the 
second Pithapur case, Rama Rao v. Rajah of Pithapurl, 
examined the jural basis of the right in this class of cases, and 
declared that it is an inherent quality of the coparcenary property 
-that it should afford the means of sustenance to all the 
members of the coparcenary while the family remained joint, 
This is clear from the following observations of their Lordships: 

“ This coparcenary interest carries with it the inchoate right to raise an 
action for partition, and until partition is de facto accomplished these same 
persons (junior members) have a right to maintenance.” 

The meaning of this statement is sufficiently explicit. The 
junior members are entitled to maintenance until partition out 
of the common property where that property is ordinary 
partible property. The right will cease the moment a partition 
takes place, for thereafter there is no common property. It 
will continue to subsist so long as partition does not take 
place, and in the case of impartible property it is incapable of 
being terminated. The effect of the texts on the subject 1s 
correctly stated in Mayne’s Hindu Law, page 821, in the follow- 
ing passage: 

“ The head of the undivided family is bound to maintain its members, 
their wives and their children; to perform their ceremonies and defray the 
expenses of their marriages.” 

Membership in the family, and the existence of joint pro- 
perty are the only conditions to which the right is subject. The 
third head of claim is based on the text of Yagnavalkya, which 
imposes a personal disqualification by reason of some defect, 
such as blindness, impotency, etc. (Yagnavalkya, II, 
140-142.) The defect operates to exclude, the sufferer from 
a share in the inheritance, but, in lieu of it, he is recognised as 
being entitled to maintenance. This, in my opinion, is the only 
class of cases in which the right to maintenance can be said to 
be recognised as a substitute for.the right to partition with 
some justification, though even here, the right springs from the 
existence of joitt property subject to the burden of supporting 


1. (1918) 35 M.L.J. 392: L.R. 45 I.A. 148: LL.R. 41 Mad. 778 (P.C). 


a 
368 THE MADRAS LAW JOURNAL REPORTS. [1940 


all the members of the family whether entitled to partition or 
not. But even if there is no impediment to the exercise of the 
right to partition, there can be no logical reason for compelling 
a member to sue for partition, when the head of the family 
neglects to maintain him. The right of an excluded member 
to sue for joint possession, without being obliged to sue for 
partition is recognised by Art. 127 of the Indian Limitation Act. 
From this it is to my mind clear, that partition is not to be 
regarded as the sole remedy. Joint possession which he can 
seek, is in most cases indistinguishable from maintenance out 
of the family assets, and it is therefore difficult to maintain a 
distinction in principle between the two. The logic of the 
observations of Chandavarkar, J., in Naranbhai Vaghjtbhat 
v. Ranchod Premchand! referred to in the judgment of.my 
Lord, appears to my mind to be indisputable. 

That the true origin of the right in the second and third 
classes of cases is the existence of joint property, partible or 
impartible, scarcely admits of doubt at the present day. It 
seems to mé to be absolutely impossible to get away from the 
principle laid down by the Privy Council which is that the 
right of a junior member in a joint family where the family 
possesses property is a right which springs from the joint pro- 
perty itself. When the question came to be examined by the 
Board in a case, Vellayappa Chetti v. Natarajan®, in which the 
claim to maintenance was advanced by an illegitimate son of a 
deceased member of a joint family possessing joint family pro- 


. perty, their Lordships used. language which removes all further 


doubt on the point. Referring to the view taken in a decision 

of this Courtin Ranoji v. Kandoji,8 that the share of inherit-. 
ance given to the illegitimate son was merely in lieu of mainten- 

ance in the case of Sudras, their Lordships made the following 

observations: 

“ On the consideration of the texts and the cases on the subject their 
Lordships are of opinion that the illegitimate son of a Sudra by a continuous 
concubine has the status of a son, and that he is a member of the family; 
that the share of inheritance given to him isnot merely in lien of mainten- 
ance, but in recognition of his status as a son; that where the father has left 
no separate property and no legitimate son, but was joint with his collaterals, 
as-in the present case, the illegitimate son is not entitled to demand a parti- 
tion of the joint family property in their hands, but he is entitled as a member 
of the family to maintenance owt of that property.” (The‘italics are mine.) 
i 
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In the Full Bench decision of this Court in Subbayya v. 
Anantaramayyal, the basis of the right of a daughter to 
maintenance out of the family property was é¢xamined, and it 
was again clearly laid down that the obligation was not personal 
to the father who was along with others a member of the family 
but that the obligation lay upon the family as a whole, that is 
to say, against the family properiy. The texts and the decisions 
were gone into and the learned Judges expressed the opinion 
that the right of the daughter was the surviving remnant of a 
larger right she once enjoyed in the joint family property. 

These authorities seem to take the question beyond the region 
of controversy. The right of a coparcener to be maintained 
out of joint property is merely one of the modes in which the 
coparcenary right finds expression. That being so, it is not 
possible to agree with the view that that right is not to be 
exercised if there is a right to partition. There is no warrant 
for holding that an excluded member must either sue for parti- 
tion or be content to remain without being maintained at the 
expense of the joint family property. 

Wadsworth, J., has held that the daughter must institute 
a suit against the father in the first instance and pursue her 
remedies against his share in the joint family property. This 
view can be understood only on the theory that the daughter’s 
tight to maintenance is based solely on the personal obligation 
of the father. As I have already indicated, this theory is 
opposed to the decision in the Full Bench case already referred 
to. The personal liability of the father furnishes an additional 
ground of claim over and above the liability of the family pro- 
perty. The former alone can be said to be enforceable against 
the father and his separate property. The latter gives rise to a 
right enforceable against the joint family as a whole. 

KG. Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE VENKATARAMANA RAO AND MR. 
JUSTICE ABDUR RAHMAN. 

Koraka Kannayya Naidu .. Appellant” (Plaintif) 
v. 
Rayapureddi Appala Naidu .. Respondent (Defendant). 
Limitation Act (IX of 1908), S. 20—Joint Hindu family—Pronote by 
son—Payment off interest and endorsement on -pronote by father—If 
acknowledgment by person duly authorised in that behalf.” 


"4. (1928) 57 M-L.J. 826: I.L.R. 53 Mad. 84 (FB). 
* Appeal No. 343 of 1937. 28th February, 1940, 
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- A member of a Hindu joint family cannot, simply because he is a 
member of that family without specific authority, pay a debt on behalf of 
the other member so as to enlarge the period of limitation. 


Appeal against the decree of the Court of the Agency 
Subordinate Judge of Jaypore in O. S. No. 13 of 1937. 


C. Rama Rao for Appellant. 
Y. Suryanarayana for Respondent. 
The judgment of the Court was delivered by 


Abdur Rahman, J.—This appeal arises out of a suit brought ` 


on the basis of a promissory note executed by one R. Appala 
Naidu in favour of the plaintiff on the 8th August, 1930 
(Ex. A) for Rs. 680-2-9. Several defences were raised to this 


' suit. But the main defence, with which we are now concerned, 


is that of limitation. The lower Court held the suit to be barred 
by time and dismissed it. The plaintiff appeals. 

Since the suit was instituted more than three years after 
the execution of the promissory note it would ordinarily be 
barred by limitation. But it is contended on behalf of the 
plaintiff that a payment of Rs. 145 which was made on the 
23rd July, 1933, on behalf of the executant of the promissory 
note by his father brings the suit within time, As there is an 
endorsement of payment of Rs. 145 on the back of the 
promissory note signed by the defendant’s father on the 23rd 
July, 1933, it has to be conceded that this payment was made by 
him in respect of the promissory note in suit. But the real 
question to decide is if the father was, as required by S. 20 
of the Limitation Act, duly authorised on behalf of his son to 
pay this amount. So far as the endorsement is concerned, 
there is nothing in it which would show that the father was 
authorised to pay the money on behalf of his son. There is a 
reference in it to his (i.e. the father’s) being a member of 
an undivided family with his son; but this is a different matter 
and we shall advert to it later. The father was not examined 
by the plaintiff although we are conscious of the reasons why 
the appellant did not summon him to give evidence. That does 
not, however, solve the plaintiff’s difficulty. The onus of 
establishing that the payment by the father was made under 
the authority of the son has to be discharged by fhe plaintiff and 
unless we find it to have been discharged, he must fail. There 
is a reference in the statement of P.-W. 2 that the plaintiff's 
brother was sent by the plaintiff to make a demand and the 


RR ee, 
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defendant when approached said in reply that he would send 
the money through his father. The plaintiff failed to produce his 
brother and the defendant’s statement remained unproved. We 
have thus been left to depend on the oral testimony of the plain- 
tiff and that of P. W. 2. Having ‘regard to the fact that there 
is nothing in theendorsement which corroborates the statements 
of these witnesses, we are not inclined to place any credit, like 
the lower Court on their testimony. 

The next question is, if there is anything in the endorse- 
ment itself which would show that the father was authorised 
to pay the money on behalf of his son. Mr. Rama Rao 
naturally laid a great deal of emphasis on the word ‘undivided’ 
appearing in the endorsement. His contention was that since 
the father and the son were members of a joint family, the 
father must be presumed to have been authorised on behalf of 
the son to make the payment. We are afraid it would be 
impossible for us to do so, unless there was something else to 
show that authority was, in fact, given to the father by the son 
to pay the debt on: his behalf. A member of the joint Hindu 
family cannot, simply because he is a member of that family, 
without specific authority, pay a debt on behalf of another 
member of the family or make an endorsement on behalf of the 


other member so as to enlarge the period of limitation. In the — 


absence of any other facts from which an authority may be 
inferred our decision must be that the plaintiff has failed to 
establish that the suit was within time. The dismissal of the 
suit by the lower Court was thus correct and its decision must 
be upheld. The appeal accordingly fails and is dismissed 
with costs. 

KS: Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE KING. 





Oorakkarai Seetharama Chettiar .. Appellant* (Plamtiiff) 
v. 
Sheik Abdul Rahiman Sahib and 
others :. Respondents ( Defend- 


anis 1, 3 and 4). 


Limitation Act (IX of 1908), Art. 182 (2)—'A ppe —M eaning of—Equtt- 
able consideraitons, whether to be given effect to in construing the Act. 

Where an appeal arose out of an application in 1935 to execute a decree 
of 1929 and the que8$tion was whether it was barred by limitation, but the 





* A, A, A.O. No. 141 of 1938. 12th April, 1940. 
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appellant claimed that, by reason of certain proceedings taken by the res- 
pondent, he was entitled to cotnt time as beginning to run at a much later 
date, that is, from 1933 as the respondents’ application in 1931 to record 
satisfaction of the decree had been dismissed as wellasan appeal against 
that in 1933, 

Held, that the present case did not fall within the principle laid down in 
Srwamachandra v. Venkateswara, (1938) 2 M.L.J. 1048: 1.L.R. (1939) Mad. 
252, because to accept the appellant’s contention, the word ‘appeal’ in Art. 
182. would have to mean any appeal the result of which may affect not the 
decree itself, but only the decree-holder’s right to execute it ata particular 
time and in particular circumstances, which is just one of those equitable 
considerations against which the warning of the Privy Council in Nagen- 
dranaih De v. Sureshchandra De, (1932) 63 ML J. 329: L.R. 59 I.A. 283: IL. 
R- 60 Cal. 1 (P.C.), is directed. Hence the application was rightly barred as 
out of time. 


Appeal against the order of the District Court of Salem in 
A. S. No. 148 of 1937 preferred against.the order of the Court 
of the District Munsif of Salem dated 22nd July, 1937 and 
made in R. E. P. No. 282 of 1936 in O. S. No. 766 of 1927, 

K. Rajah Atyar for Appellant. 

P. S. Narayanaswams Aiyar for Respondents. 

The Court delivered the following 

JupGmMEeNntT.—-This appeal arises out ofan application filed on 
21st August, 1935, to execute a decree passed on 9th November, 
1929, and the question is whether it is barred by limitation. 
Prina facie it is so barred, but the appellant claims that by 
reason of certain proceedings taken by the respondent he is 
entitled to count time as beginning torun at a muck later date. 
In November, 1931, respondent applied to the executing Court 
to record satisfaction of the decree. The Court dismissed his 
application. He appealed. His appeal was dismissed on 20th 
March, 1933. Appellant contends that under Art. 182 (2) of 
the Limitation Act time began to run only from that date. . 

The point for determination is whether the appeal by the 
respondent is an appeal within the meaning of that article. 1 
have been referred by appellant’s learned Advocate to a judg- 
ment of a Bench of which I was myself a member, reported in 
Sriramachandra v. Venkateswara’ and have been asked to 
extend the principles of that judgment to the facts of this case. 
To some degree that is a very plausible argument. In the 
judgment prominence: is given to the rule formulated by the 
Privy Council in Nagendranath De v. Sureshchandra De®, 
that 2 

1. (1938) 2 M L.J. 1048: I.L R (1939) Mad. 252, ° 
2. (1932) 63 M.L.J. 329: L.R. 59 I.A. 283: IL.R. 60 Cal. 1 (P.C). ` 
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“ So long as there is any question subjudice between any of the parties, 
those affected shall not be compelled to pursue the so often thorny path of 
execution, which, if the final result is against them, may lead tono advan- 
tage.” 

That rule certainly applies to the facts in this case; for, if 
respondent’s appeal had been allowed appellant would have had 
no right to execute his decree. And, froma practical point of 
view, there is no difference between a decree-holder whose 
decree may be set aside, and a decree-holder who may be told 
by the Court that his decree has already been satisfied. But I 
cannot think that the rule so formulated by the Privy Council is 
intended to be the sole guide for the interpretation of the 
article. On p. 255 of Sriramachandra v. Venkateswaral, the 
meaning of the word ‘appeal’ is discussed; and it is held that an 
appeal in this context means any appeal which ‘affects’ the decree 
sought to be executed. It cannot be successfully argued that 
respondent’s appeal in the present case ‘affects’ the decree in 
any way. However it may have been decided the decree 
remains valid and without modification. There is here in the 
words of their Lordships of the Privy Council in Nagendra- 
naih De v. Sureshchandra De®, no application “to set aside 


or revise the decision of a Subordinate Court’ which is 


embodied in the decree; and on page 7 of the same judgment 
their Lordships emphasise the principle that in construing 
the provisions of the Limitation Act “equitable considerations 
are out of place, and the strict grammatical meaning of the 
words is the only safe guide.” To accept the contention of the 
appellant’s learned advocate that ‘appeal’ in Art. 182 means 
any appeal the result of which may affect not the decree itself, 
but only the decree-holder’s right to execute it,at a particular 
time and in particular circumstances is to apply just one of 
those equitable considerations against which the warning of the 
Privy Council is directed. | 

I am accordingly of opinion that the present case does not 
fall within the principles of Sriramachandra v. Venkateswaral 
and that if I am bound by that decision I am bound by it to 
dismiss and not to allow this appeal. The appeal is dismissed 
with costs. 

Leave granted. Appeal dismissed. 

K. C. A S 
L a 


e 1. (1938) 2 M.L.J. 1048: I.L.R. (1939) Mad. 252. 
2. (1932) 63 M.L.J. 329: L.R, 59 I.A. 283: I.L.R. 60 Cal. 1 (P.C.). ` 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HORWILL. 
y ; ai 
M. Venkatachariar .. Petitioner” (Respondent) 
V. 
Moulvi Mahammad Faizuddeen 
Sahib Bahadur, by agent, Moulvi 
Manjoor Ahamed Sahib Kud- 
doossi . Respondent (Petitioner). 
Citn! Procedure Code (V of 1908), O.9, rr.9 and 13, and_O. 43,r. 1 
—Ex parte decree—Application to set aside—Conditional order passed— 
Condition not fulfilled—Dismissal of petition—Fresh application to restore 
earlier petition—Mointainability—Order of trial Court-—Appealabrty. 
The petitioner’s suit was decreed ex parte andthe respondent putin an 
application under O. 9, r. 13 of the Code of Civil Procedure to set aside the 
ex parte decree. A conditional order was passed setting aside the ex parte 


decree if the respondent deposited a certain sum of money within a prescrib- 
ed time. The condition, however, was not fulfilled and the petition was dis- 


‘missed. No appeal was preferred against that order but a petition was filed 


purporting to be one under S. 151 and O.9,1 9of the Code to restore the 
earlier petition which had been dismissed for non-fulfilment_of the condition. 
The District Munsif after considering the application on its merits dismiss- 
ed it on the ground that the respondent did not show sufficient cause for re- 
opening the earlier application. An appeal having been preferred to the 
District Judge he came to the conclusion that the respondent had substanti- 


‘ally complied with the condition and allowed the petition. 


Held, in revision, that since the petition under O. 9, r. 9 had not been 
dismissed for default no petition would le to reopen the previous order. If 
a petition lies at all, it would presumably be a review petition and the Court 
would in that case have to confine itself to the situation as it was at the time 
it considered the first application. 

Held, further, that the appeal to set aside the order of theDistrict Mupsi 
dismissing the second petition was not competent as O. 43, r. 1 of the Code 
makes no provision for an appeal under such circumstances And the mere 
fact that the petitioner did not object to the maintainability of the appeal did 
not make the order in the appeal valid, although that was a circumstance 
which could be taken into account in deciding whether the High Court 
should interfere with the order in revision. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the decree of the District Court of Chittoor in 
C.M.A. No. 79 of 1936 preferred against the order dated 5th 
August, 1936 and made in LA. No. 325 of 1936 in O.S. No. 266 
of 1935 on the ae of the Court of the District Munsif of 
Sholingur. 

D. Krishnaswam:s Atyar for Petitioner. 

T. Kumaraswamiah for Respondent. 

° The Court delivered the following 





* C. R. P. No. 291 of 1937. 17th October, 1939, 


hu 


] 
II] THE MADRAS LAW JOURNAL REPORTS. 375 


JUDGMENT.—The petitioner's suit was decreed ex parte and 
the respondent put in an application under O. 9, r. 13 of the 
Code of Civil Procedure, to set aside the ex parte decree. A 
conditional order was passed setting aside the ex parte decree if 
the respondent deposited a certain sum of money within a 
prescribed time. The condition was not fulfilled and so the 
petition was dismissed. No appeal was preferred against that 
order; but a petition was filed purporting to be under O. 9, r. 9 
and S. 151, Civil Procedure Code, to restore the earlier petition 
which had been dismissed for non-fulfilment of the condition. 
The District Munsif considered the application on its 
merits and came to the conclusion that the respondent did not 
show sufficient cause for re-opening the earlier application. 
He accordingly dismissed it. An appeal against this later order 


was preferred to the District Court, Chittoor. No question ` 


as to the maintainability of the appeal seems to have been raised 
and the learned District Judge came to the conclusion that the 
respondent had substantially complied with the condition and 
that the petition should have been granted. z 

It has been held in Salar Beg v. . Kotayyai, and 
Venkatanarasimha Rao v. Swuryanarayana4, that when’ an 
application under O. 9, r. 9 is dismissed for default, 


another application to set aside that order would also bean - 


application under O. 9, r. 9 and would therefore lie. In the 
present case, however, the petition under O. 9, r.9 was not 
dismissed for default and I cannot see how any petition would 
lie to re-open the previous order. Ifa petition lies at all, it 
would presumably be a review petition and the Court would in 
that case have to confine itself to the situation as it was at the 
time it considered the first application. The appeal to set aside 
the order of the District Munsif dismissing the second petition 
was not competent as O. 43, r. 1, makes no provision for an 
appeal under such circumstances. - 

It is next argued that the petitioner must be deemed to 
_ have waived the above objection by not raising it in the lower 
Court. The respondent filed a revision petition against the 
order of the District Munsif and that petition was withdrawn 
and dismissed when the District Judge allowed the appeal and 
restored the suit to file. The petitioner was not however 
responsible for the withdrawal of that petition and there can be 





.1. AIR. 1926 Mad. 654. 2. (1925) 50 M.L.J. 75. 
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no waiver with regard to jurisdiction. The mere fact that the 
petitioner did not object to the maintainability of the appeal 
does not make the order in the appeal valid, but the petitioner’s 
failure to raise the objection below is a circumstance that can 
be taken into account in considering whether this Court should 
interfere in revision. Any inconvenience caused by the default 
of a party during the hearing of a suit is generally a matter for 
which the other side can be compensated by the awarding of 
costs; and as in the present case no substantial injustice was 
done to the petitioner, I do not feel called upon to interfere 
with the order restoring the suit. » 

In the result, the Civil Revision Petition is dismissed, but 
there will be no order as to costs. 

B. V. V. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT :—SıR ALFRED Henry LionEL Leaca, Chtef 
Justice AND MR. JUSTICE KRISHNASWAMI AIYANGAR. 


P, A. Raju Chettiar `... Appellant® (Nil) 





Mihor Shanmugam Pillai alias 
Sarangapani Pillai and others .. Respondents (Plaintiffs 
2 to 4, Ist Defendant 
and nit). 


Will—Construction of—Word ‘or’ — Whether subsitiution of ‘and’ 
possible—Appeal filed by the morigagee during pendency of triak—S. 146, 
Civil Procedure Code (V of 1908), applicable—O. 22—Indian Succession 
Act (XXXIX of 1925), S.96. 

One S, the maternal great-grandfather of the respondents, died leaving 
a will by which he directed that the balance of income from his estate after 
allowing for certain charitable bequest, should be paid yearly by the trustees 
named in the willto his daughter P during her lifetime. The material 
portion of the will ran as follows: 

“After her death all my properties should go in equal shares to such of 
my aforesaid daughter P’s sons or the sons’ children as are alive...... o? 

P died and was survived by her son the fourth respondent whose sons 
were 1, Zand 3 respondents. On the contention that on the death of P the 
entire estate became divisible in equal shares’ among the sons of the fourth 
respondent and the fourth respondent himself, as would be supported by the 
construction of ‘and’ put upon ‘or’ appearing inthe will, 

Held, that the construction of ‘and’ could not be put upon the word ‘or’; 
what the will said was that after P’s death the estate should go to her sons 
or if there were no sons, to the son's children. Such a construction alone 
is possible would be clear by reading S. 96 of the Indian Succession Act. 


t 


i ST a 


* Appeal No. 216 of 1938. l Ist May,1940, 
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Passage in Jarman on “Wills” (7th edn.), p. 452, relied on. 
Penley v. Penley, (1850) 12 Beav. 547: 50 E.R. 1170 and Sparks v, Restal, 
(1857) 24 Beav. 218: 53 E.R. 341, followed. 


Held, further, that the appeal filed by a mortgagee from the fourth 
respondent during the pendency of the trial was not wrong. There is noth- 
ing in O. 22, Civil Procedure Code, which prevents the application of 
S. 146, Civil Procedure Code, in this case.. Hence the appellant had the right 
to file the appeal. 

Stiaramaswami v. Lakshmi Narasimha, (1917) LL.R. 41 Mad. 510, relied 
on. š 


Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore ia O. S. No. 118 of 1937. 


K. Rajah Atyar for T. V. Ramiah for Appellant. 


R. Desikan, K. Parasuraman and V. Meenakshisundaram 
for Respondents. 


The judgment of the Court was delivered by Kid 


The Chief Justice.—This appeal raises the question of the 
construction of a will. One Shanmugam Pillai, the maternal 
great-grandfather of the first, second and third respondents 
and the grandfather of the fourth respondent, died in Novem- 
ber, 1917, and by his will directed that the balance of the 
income of his estate, after allowing for a charitable bequest, 
should be paid yearly by the trustees appointed by the will to 
his daughter Ponnammal during her lifetime. Then follow 
these provisions: 

" After her death all my properties should go in equal shares to such of 
my aforesaid daughter Ponnamma!l’s sons or sons’ children as are alive. 
The said trustees should put them in possession of the properties as afore- 
said at the appointed time according to their respective shares. At the time 
of such delivery of possession, if those who take the property are minors 


they (trustees) should manage only their share of properties and deliver 
possession thereof as soon as the minor becomes a major.” 


Ponnammal died in or about the month of July, 1935. 
She was survived by her son the fourth respondent, who was 
married to one Sarathambal, the mother of the first, second and 
third respondents. Sarathambal and her children filed a suit in 
the Court of the Subordinate Judge, Coimbatore, to recover 
three-fourths of the estate of Shanmugam Pillai, Their con- 
tention was that on the death of Ponnammal the entire estate 
became divisible in equal shares between the fourth respondent 
and his children. They urged that the word ‘or’ in the passage 


“after her death all my properties should go in equal share$ to . 


such of my aforesaid daughter Ponnammal’s sons or song’ 
children” should be read as “and”. The Subordinate Judge 
48 
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accepted this construction of the will and decreed the suit. 
Hence this appeal. 

The appellant is a mortgagee of a part of the estate, the 
mortgage having been created by the fourth respondent during 
the pendency of the proceedings in the trial Court. The first 
respondent having challenged the right of the appellant to file 
this appeal it is necessary to deal with this point frst. S. 146 
of the Code of Civil Procedure says that save as otherwise pro- 
vided by the Code or by any law for the time being in force 
where a proceeding may be taken or an application made by or 
against a person, then the proceeding may be taken or the 
application may be made by or against a person claiming under 
him. O, 22; r.10 makes provision for the continuance of a 
suit when there has been a death or marriage or insolvency 
during its pendency and when there has been an assignment or 
devolution of interest before the hearing bas’ been completed. 
There is nothing in O. 22 which prevents the application of 
S. 146 in this case anda decision to this effect was given by 
this Court in Stiaramaswami v. Lakshmi Narasimhal. For the 
respondents it has, been suggested that the decision of the 
Privy Council in Maharaja Sir Manindra Chandra Nandi v. 
Ram Kumar Bhagat? has in effect overruled Sttaramaswami 
v. Lakshmi Narasimhal. A perusalof the judgment of the Privy 
Council shows that this is not the case and it was so held by 
this Court in Sreeramamurthi v. Jayaraja Lakshmi Ammals. 
We consider that the appellant had the right to file this appeal 
and the objection must be overruled. 

The appellant’s contention that the decision of the trial 
Judge is erroneous is well founded. The word “or” in this 
will cannot be read as “and”. What the will says is that after 
Ponnammal’s death the estate shall go to her sons or if there 
are no sons living to the sons’ children. That the will must be 
construed in this way is indicated by S.96 of the Indian 
Succession Act. That section says: 

“ Where property is bequeathed to a person with a bequest in the alter- 
native to another person or toa class of persons, then, if a contrary inten- 
tion does not appear by the will, the legatee first named shall be entitled to 
the legacy if he is alive at the time when it takes effect; but if he is then 


dead, the person or class of persons named in the second branch of the 
alternative shall take the legacy.” 





1. (1917) LL.R. 41 Mad. 510. ° 
2, (1922) 43 MLJ. 589: L.R. 49 I.A. 220: LL.R 1 Pat 58f (P.C). 
l -3, (1932) 64 M.L.J. 489: I.L.R, 56 Mad. 469, - 
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Illustration (1v) to the section runs as follows: 

“ Property is bequeathed to A or his heirs. A survives the testator. A 
takes the property absolutely.” 

The legal position is stated in Jarman on Wills (7th 
Edition, page 452) in these words: 

“ The question whether ‘or’ imports substitution arises most frequent- 
ly in cases where the latter part of the gift is in favour of atclass of 
persons related to the original devisee or legatee, such as ‘issue’, ‘chil dren’, 
‘heirs’, as for example, where the gift is to Á or his issue or to 4 orin 
case of his death to his issue. The tendency of the modern cases is to con- 
strue such a gift as intended to substitute the issue for the original devisee 
or legatee in the event of the latter dying in the testator’s lifetime.” 


In Penley v. Penley!, there was a bequest to “my son 
- William or his children.” It was held that the son who surviv- 
ed was absolutely entitled and that the children could only take 
by substitution in the case of the death of their parent. In 


Sparks v. Restal3, there was a bequest to 4 for life and after . 


her death to B and C or their children. B and C survived. It 
was held that their children took nothing. It is unnecessary to 
pursue the investigation into the authorities further. Sufficient 
has been said to make it clear that the Subordinate Judge 
erred in construing the will in the way he did. 

The appeal will be allowed and the suit ‘dismissed with 
costs against the first, second and third respondents in this 
Court and in the Court below. 

K. C. Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JusTIcE HORWILL. 


Alagu Sundarammal .. Appelani* (Plainitf ) 
v. 
Ko. So. Thiruvengadathu Aiyangar .. Respondent (Defend- 
ant). 


Provincial Insolvency Act (V of 1920), Ss. 42 (1) (a) and 44 (1) (c¢}— 
Insolvent s fraud in not disclosing existence of a debi—Creditor petitioning 
after discharge of the insolveni—Prohibition on the insolvent from claiming 
discharge. _ 

Where an insolvent designedly omitted to disclose to the Court the 
existence of an item of debt and thereby played a fraud upon the petitioning 
creditor in order that the insolvency proceedings might be decreed to his 
advantage, Š 


1. (1850) 12 Beav. 547: 50 E R. 1170. 
2. (1857) 24 Beav. 218: 53 E.R. 341. 
* C. R. P. No. 508 of 1937. 3rd May, 1940. 
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Sundara- Held, that S. 44 (1) (c) of the Provincial‘ Insolvency Act would apply 
ammal to a case like this. Hence the discharge granted by the lower court was 
Thiru- wrong as the insolvent’s procedure was within the prohibition contained i in 
'yvengadathu S. 42 (1) (a) of the Act. 


Asyanger. © Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree’ of the Court of the Subordinate 
Judge of Devakotta in S. C. S. No. 366 of 1936. 


A. V. Narayanaswami Atyar for Appellant. 

S. -Panchapakesa Sastri and K. R. Krishnaswams Atyar 
for Respondent. 

The Court delivered the following 


JUDGMENT.—The petitioner was a close relative and a 
creditor of the respondent. The suit debt was incurred in 1928 
in Devakottah, where both the petitioner and the respondent 

were living. The respondent has a son-in-law in the South 
Arcot District and while on 2 visit to him, filed an insolvency 
application under the summary procedure and omitted to men- 
tion the petitioner as his creditor. During the course of the 
insolvency proceedings, he made an endorsement on the pronote 
of the petitioner which saved limitation; but he failed to draw 
the attention of the Insolvency Court to the existence of this debt. 
The lower Court has found that he played a fraud upon the 
petitioner and deliberately concealed the existence of this debt 
in order that the insolvency proceedings might be decided to his 
advaniage. The procedure being on the summary side, many 
formalities were dispensed with and very little publication was 
given to the insolvency. Nothing was, of course, known about 
the insolvent’s life at Devakottah and neighbourhood and 
whether he had any property there. It is the petitioner’s case 
that the respondent has property and that if she bad been a 
party to the insolvency proceedings, she would have been able to 
prove so. Although no dividend was presumably declared, yet 
the Insolvency Court (that of the Subordinate Judge of 
Cuddalore) granted:an absolute discharge without any hesita- 

E tion, in spite of the prohibition contained in S. 42 (1) (a) of 

ia ,:> the Provincial Insolvency Act. 

l The position on the findings given by the learned Subor- 
dinate Judge—with which I agree—is therefore that the 
insolvent by his-fraud prevented the petitioner from appearing 
in the Insolvency Court and obtaining a share of the assets, if 
there were any, and now, when a suit ig filed, he pleads the bar 
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of these very insolvency proceedings in which he would not 
allow the petitioner to participate. S. 44 (1) (c) of the Pro- 
vincial Insolvency Act would, I think, apply to a case like this. 
This was a debt in respect of which the respondent obtained 
forbearance by a fraud; for it was on account of his fraud that 
the petitioner was unable to appear in the insolvency proceed- 
ings and proceed against his assets. 

The petition is therefore allowed and the suit decreed in 
favour of the plaintiff. The petitioner is entitled to her costs 
in this Court as well as in the lower Court. 

K Gs Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :~MR, JUSTICE SOMAYYA. 


Sofia Bi Bi Saheba .. Appellanti? (Plaintif) 
v. | 
Vasudeva Chetty and another .. Respondents (Defendants). 


Easements Act (V of 1882), S.33—Easement of light and air—Blocking 
sp of window by defendant raising his wall—Plaintiff receiving sufficient 
light and air from other sources—Effect on plaintif s right of action. 

It was found that the plaintiff's windows were in existence for over the 
statutory period and that obstruction was caused to one of them by defend- 
ants reising a wall. But it was found that plaintiff was receiving sufficient 
light and air from other sources. Ina suit by the plaintiff for a mandatory 
injunction, 

Held, the closing of the window constitutes an invasion of the plaintiff's 
easement and though the defendants’ action did not cause actual damage 
to the plaintiff the plaintiff has a right of action against the defendant as the 
act affects the evidence of easement and the plaintiff is entitled to Rs. 150 as 
damages. 

Appeal against the decree of the Court of the City Civil 


Judge, Madras, in O. S. No. 555 of 1935. 
N. R. Sesha Aiyar for Appellant. 


T.C. A. Bashyam and T. C. A. Tirumalachars for Respon- 
dents. 

The Court delivered the following 

JupGMENT.—This is an appeal by the plaintiff against the 
judgment of the Principal City Civil Judge at Madras in O.S. 
No. 555 of 1935- The suit is for a mandatory injunction direct- 
ing the defendants to remove the construction on their praperty 


so far as is neceSsary to restore to the plaintiff the free use of 
q sees ® « 7 ~ z 3 . 
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her windows and the quantity of light and air'that has been 
coming through them undiminished and for a permanent injunc- 
tion restraining them from erecting any construction so as to 
interfere with plaintiff ’s use'of her windows. 


The plaintiff isthe owner of a storied house No. 420 
situated on the western row oí the Triplicane High Road 
facing the east. The defendants are owners of house No. 419 
situated next south of the plaintiff’s house. The plaintiff 
alleges that the southern wall on the first floor of her house 
facing the defendants’ house, contains three windows which 
have been in existence for over 50 years, that she had been 
enjoying free light and air through those windows for over 
50 years, that the defendants began, about a month or two prior 
to suit, to construct a first floor on their house which consisted 
uptill then of „only a ground-floor, that the defendants in so 
doing put upa wall by the side of the plaintifs southern wall 
and as a result completely blocked the easternmost of the three 
windows, that the defendants’ obstruction causes serious danger 
to the inmates of the plaintiff’s house and that the value of her 
property is thereby diminished. The defendants deny the 
existence of the windows for over the statutory period and 
contend that the: plaintiff suffers no substantial privation of 
light and air and that their act does not amount to an action- 
able nuisance. : 


The trial Judge found that the three windows were in 
existence for over the statutory period. It may here be noted 
that the learned Judge made a personal inspection of the pre- 
mises on several occasions. He held on the evidence adduced, 
that there is no such diminution of light and air as to amount 
to a nuisance. As regards the westernmost window there is 
admittedly no obstruction. With respect to the middle window 


_the Judge found that by reason of the roof of the defendants 


hanging over a portion of it there is no such diminution as to 
cause serious discomfort or to render the plaintiff’s house 
uninhabitable. As for the easternmost window it is not disputed 
that it is completely blocked up. But the learned Judge found 
that the plaintiff receives sufficient light and air from other 


~ sourdes and holds that even if the easternmost yindow is closed 


up, the plaintiff cannot succeed as there is no substantial 
damage. É 


- —. ee a 


eee a e eis gs a a ee a oe a ets = oe 


IT] THE MADRAS LAW JOURNAL REPORTS. 383 


I agree with the findings of the lower Court. But the real 
question to be decided is whether under these circumstances the 
plaintiff has any cause of action against the defendants. S. 33 
of the Indian Easements Act (V of 1882) which deals with 
disturbance of easements, runs as follows: 

“33. The owner of any interest in the dominant heritage, 
or the occupier of such heritage may institute a suit for com- 
pensation for the disturbance of the easement or of any right 
accessory thereto: provided that the disturbance has actually 
caused substantial damage to the plaintiff.” 


Explanation I.—The doing of any act likely to injure the 
plaintiff by affecting the evidence of the easement, or by..... 
is substantial damage within the meaning of this section. 


Explanation I7.—Where the easement disturbed is a right 
to the free passage of light ...... no damage is substantial 
within the meaning of this section, unless it falls within the 
first explanation or. .... exe 


Explanation II above says that in respect of an easement 
of light, damage is substantial if it falls within Explanation I 
which provides that the doing of any act likely to injure by 
affecting the evidence of easement is substantial damage. The 
principle underlying Explanation I is that any act of the defen- 
dant which affects the evidence of easement is enough to 
sustain an action though the plaintiff does not suffer actual 
damage. In other words there is a wrongful act for which an 
action lies. In Esa Abbas Sait v. Jacob Haroon Sattl, a bench 
of this Court laid down at p. 332: 


“There can be no doubt that in the present case, the act done by the 
defendants is likely to injure the plaintiff by affecting the evidence of the 
easements.” 

Goddard in the Law of Easements (8th Edition) at page 
410 says: 

“ Generally the law will allow presumption of damage to be made in the 
case of alleged disturbance of easements as distinguished from natural 
rights, although no actual damage has resulted to the dominant owner, 
because any disturbance of an easement must be an injury to the right of 
the owner, as it tends to call his right in question and afford evidence there- 
afterin derogation of his title.” i 
= The learned author notes the case of Bomer v. HUR, 
where the plaintiff’s right of way along a stream was obstructed 


by the defendant who put up a tunnel and it was held thats 
dm a SES 


© 1. (1909) 20 M.L.J. 291: LL.R. 33 Mad, 327. 
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“ Though the plaintiff received no damage, his right to the way is injur- 
ed and if acquiesced in for over 20 years it would become evidence of 
renunciation and abandonment of the right.” 

Jones in Law of Easements at page 701 observes as 
follows: 

_ " Damages are presumed to have resulted from the violation of the 
right. The disturbance of the easement is in derogation of the title of the 
dominant owner; and although he hag suffered no actual injury he may 
maintain action to vindicate his title and have a judgment for nominal 
damages.” 

In the present case though the defendant’s action did not 
cause actual damage to the plaintiff yet the closing of the 
eastern window constitutes an invasion of the plaintifs 
easement; and on the principles stated above, the plaintiff has a 


right of action against the defendant. 

The next question is as to the relief which the plaintiff is 
entitled. S. 35 of the Act provides that an injunction may be 
granted subject to the provisions of the Specific Relief Act. 
Having regard to the facts of this case I am inclined to award 
Rs. 150 as damages to the plaintiff. This sum will carry 
interest at 6 per cent. per annum from the date of the plaint 
until payment. In other respects the appeal is dismissed. Each 
party will bear his or her own costs throughout. 

K. S. Appeal alowed in part. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—Mer. JUSTICE WADSWORTH. 
Bolisetti Sundaram and another Petitioners* (Plaintiffs) 
V 


Kanuparthi Venkatappadasu and 
- another .. Respondents (Defendants). 


Negotiable Insiruments—Jotnt promissory note—Absence of execution by 





_ one of the makers—E ffect—Actual executant, when lable—Claim by actual 


executant for rekef against liability under the note—Burden of proof. 

An instrument written as a joint promissory note by A and B (in 
renewal of an earlier one by both and a promissory note by B alone) was 
executed by A but though the scribe had written at the foot of the note the 
description of B as the person who affixed his mark, no mark or thumb 
impression was taken from B who went away while the note was being 
written. Ina suit on the promissory note 4 did not defend the suit. 


Held, as there was mo execution either by B or by a person authorised 
to execute on his behalf, B was not liable on the pronote. In the absence of 
any evidence one way or the other whether or not 4 executed only on the 
faith that B would also execute, 4 is liable under the note. The burden of 
proof is not on the plaintiff who seeks to impose liability upon the actual 








- 
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¢xecutant but it is a Poe of defence which mtst be established by the 
person who has signed the instrument. . 


Petition under S. 25 of Act IX of 1887, praying ‘the High 
Court to revise the decree of the Court of the District Munsif 
of Repalle i in S. C. S. No. 146 of 1936. 

N. Vasudeva Rao for Petitioners. 

A, Lakshinayya for Respondents. 

The Court delivered the following 
J UDGMENT.—The petitioners were plaintiffs in ‘a small 
cause suit based on a promissory note, Ex. A, dated 25th 
March, 1933, for a sum of Rs. 167-12-9. The promissory note 
reads as if it were a joint promissory note by the first and the 
second defendants. But it is found that it was not executed by 
the second defendant though it was executed by the first defen- 
dant. What happened was ‘that the two defendants went to the 
plaintiffs and asked them to write a promissory note in renewal 
of two earlier promissory notes, the major note being Ex. C, a 
joint bond executed by both the first and second defendants, the 
lesser one being Ex. Ba promissory note by the first defendant 
alone. While the suit note was being written the second defen- 
dant went away. The scribe wrote at the foot of the note the 
description of the second defendant as the person who affixed 
his mark, but no mark or thumb print was in fact taken from 
the second defendant. The first defendant executed the 
promissory note and he did not defend the suit nor has he 
appeared to oppose this revision petition. The lower Court 
found that as the note was intended to be a joint note and was 
not executed by one of the joint promisors, there was no 
completed contract and the suit had to be dismissed as against 
both the defendants. In revision, it is contended that both the 
defendants are liable. ` 
_ The case with reference to the second defendant is simple. 
It is based on the decision of a bench of this Court in Balayya 
v. Subbayyal, which held that when a party to a promissory 
note authorised the scribe to affix his mark and under that 
authority the scribe wrote words indicating that the promisor 
was the person who affixed the mark, but did not actually put 
any mark, therè was a sufficient execution by the agent of the 
promisor ‘to bind him. It seems to me that there are no’ such 
facts in the present casé. There is no evidence that the segond 
defendant atthor®ed any one to affix his mark; all that we have 


1. (1917) I.L.R. 40 Mad. 1171. 
49 
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is evidence that he promised to execute the note and went away 
without doing so. There was no execution either by him or by 
a person authorised to execute on his bebalf. Clearly, therefore, 
the decision of the lower Court so far as tbe second defendant 
is concerned is correct. 

The position with reference to the first defendant ig not so 
clear and there is a good deal of rather conflicting case-law on 
the subject. Most of the cases decided by the Indian Courts have 
references to S. 87 of the Negotiable Instruments Act and are 
cases in which when one person has signed a bond, the signature 
of the other person is forged on that bond either with or 
without the connivance of the actual executant. We are not 
here concerned with any alteration of the instrument or any 
forgery of the signature of the second defendant. The simple 
position is this: When there is a promissory note purporting 
to be a joint promissory note of 4 and B and 4 alone executes 
and delivers that note and B fails to execute it, is the note 
binding on A, when there is no evidence one way or the other 
whether or not 4 executed only on the faith that B would also 
execute. It is, I think, well established that when A executes 
a bond on the faith that B will also execute it and that B fails 
to do so, B has an equity in his favour relieving him from a 
liability which he never intended to undertake. But it seems 
also to be settled that if A signed the bond without any regard 
to the question whether B signed it or not and if he delivered it 
as his bond, he is liable thereon, even though B did not sign. 
The English cases do to some extent distinguish between a deed 
and a simple contract. Seeing that under S. 46 of the Negoti- 
able Instruments Act the making of a promissory note is com- 
pleted by delivery, it is difficult to see how a person who signs 
and delivers a negotiable instrument is in any better position 
than a person who signs, seals and delivers a deed. The instru- 
ment is in law the instrument of the maker, unless he can 
establish any equity whereby it should not be enforced against 
him. lt seems to be settled that the question whether a parti- 
cular instrument was signed by one of the parties on the faith, 
that the other would also sign is a question of fact. (Vide 
Latch v. Wedlake and Lewis Thomasi.) Is this question of 
fact one which must be proved by the plaintiff who seeks to 
impose liability upon the actual executant or js it a ground of 


1. (1840) 11 Ad. & E. 959: 113 E.R. 678, ý 


O] THE MADRAS LAW JOURNAL REPORTS. 387 


defence which must be established by the person who has signed 
the instrument. The latter view seems to be a correct view. 
It is true that Jessel, M.R., has stated in the case of Luke v. 
South Kensington Hotel Co.1, that: 

“ Itis well settled that if two persons execute a deed on the faith that 


a third will do so, and that is known tothe other parties to the deed, the 
deed does not bind in equity if the third refuses to execute.” 


This dictum has, however, been criticised by the House of 
Lords as going too far. In the case of Nass v. Westminster 
Bank, Lid.8, where their Lordships discuss the cases on this 
subject and point out that they are mainly cases where it was 
sought to impose on a man a greater liability than he had ever 
intended to bear, where his intention was not in doubt, and 
where, if he were not able to get equitable relief, he would 
suffer substantial loss. Their Lordships further on quote with 
approval the case of Ex parte Harding: re Smith, Fleming & 
Co.3, where it is expressly decided that the person who asserts 
such an equity in his favour to relieve him from the obligations 
of the contract which he has signed must affirm and prove the 
grounds upon which that equity is based. Their Lordships 
state that: 

“ Two propositions as regards the equity in question may safely be 
asserted, namely, (+) that the intention of the person who is setting it up is 
not a matter of mere conjecture, and (+) that the equity comes into play 
only when, in its absence, the legal effect of the unconditional execution 
of the deed will lead to substantial injustice.” 

I may observe that the case just referred to of Ex parte 
Harding’ was not a case of a deed but of a simple letter of 
guarantee. And it was clearly laid down that the burden of 
proof lay upou the person who, having signed that guarantee, 
sought equitable relief against the obligation which it imposed. 
It is true that in that case the letter of guarantee did not in its 
actual recitals indicate an intention that other parties should 
also sign it. But the previous letten leading up to that letter 
of guarantee made this point clear. 

Turning to the facts of the present case, there was no 
doubt an intention to execute a joint promissory note. But the 
first defendant was personaliy liable under both of the promis- 
sory notes which the suit’ note superseded. There was no 
question therefore of his being a mere surety or guarantee and 
the plaintiffs could have recovered the whole amount of the 
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two earlier promissory notes from him personally. It is true 
that the failure of the second defendant to execute the suit 


promissory note might make it difficult for the first defendant 


to establish a right of contribution as against him. But so far 
as the plaintiffs were concerned, the liability with which they 
propose to charge the first defendant under this note is not 
different from the liability which he proposed to undertake; 
and there is no evidence that he would have been unwilling to 
sign this promissory note, had it not been for the belief that 
the second defendant was also going to sign it. The first 
defendant has not denied his liability and has not put forward 
any plea that his liability was incurred conditionally upon the 
second defendant undertaking, a similar liability. On these 
facts and on the authorities cited, it seems to me that the frst 
defendant having signed and delivered this promissory note 
and having established no grounds to relieve him from the 
liability incurred thereunder must be held liable for the suit 
claim. 

In the result, therefore, I allow the petition to the extent 
that the plaintiffs will have a decree for the suit claim with 
interest at the contract rate until to-day and subsequent interest 
at 6 per cent. till realisation and costs against the first defendant 
only. As against the second defendant, the revision petition is 
dismissed with costs. 

K. S. Petition allowed against first defendant. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SOMAYYA. 
Govada Balabharathi Co-operative 
Credit Society, Govada, represent- 
ed. by ,its President, T. Surya- 


narayana .. Petittoner* (2nd Respon- 
dent) 
v. 
Alapati Venkatakrishnayya and 
another .. Respondents (Petitioner 
and lst Respondent). 


Madras Co-operative Societies Act (VI of 1932)—Award of Registrar— 
Insboency of debtor—Purchaser in good fatth—Whether affected—Prow 
cial Insolvency Act (HI of 1907), S. 51 (1). a em OOH 


* C. R P. No. 245 of 1936. 15th March, 1939. 
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A sale inexecution of an award of the Registrar or the Arbitrator 
under the Madras Co-operative Societies Act gives a good title to the pur- 
chaser who in good faith purchased it as against the Receiver in insolvency. 

If the award under the Madras Co-operative Societies Act is nota 
decree, then the whole of S. 51 (1) of Provincial Insolvency Act becomes in- 
applicable. But S. 51 (1) of the Act should be held to apply to all execution 
sales and should not be confined to assets realised in execution of ‘decrees’ 
as restricted by the decision of the Full Bench in Rajagopala Chettiar v. 
The Hinds Religious Endowments Board, (1933) 66 M L.T. 43: IL.R. 57 Mad. 
271 (F.B.). 


Petition under S. 75 (1) of the Provincial Insolvency Act 
praying the High Court to revise the order of the District 
Court of Guntur in C. M. A. No. 53 of 1935 preferred against 
the order of the Court of the Subordinate Judge of Bapatla in 
C. M. P. No. 1670 of 1934 in I. P. No. 105 of 1934. i 


V. Subramanyam and V. Satyanarayana for Petitioner. 

K. Kotayya for Respondents. 

The Court delivered the following 

JUDGMENT.-—Balabharathi Co-operative Credit Society of 
Govada had to get some money from one Ramatulasamma. 
The society proceeded under S. 51 of the Madras Co-operative 
Societies Act of 1932 to recover the dues and an award was 
passed directing payment of the sum due. The award was 
being executed against the property of the debtor. At that 
stage, another creditor of the debtor who is the first respon- 
dent in this Civil Revision Petition filed I. P. No. 105 of 1934 
to adjudicate Ramatulasamma as an insolvent and applied for 
the appointment of a receiver under S. 20 of the Provincial 
Insolvency Act. The Subordinate Judge before whom the 
application was made rejected the application holding that the 
Co-operative Credit Society had a first charge upon the entire 
estate of the debtor. The matter was taken up on appeal, and the 
District Judge held that the Co-operative Society had no prior 
charge over the general estate of the debtor and that the prior 
charge refers only to the interest of the member in the share 
capital of the Society. By the time the appeal was decided by the 
District Judge, the properties of Ramatulasamma had been sold 
by the Sale Officer under r. 22 of the Rules made under the Act, 
and hence, there was no scope for the appointment of a receiver 
of the properties. The District Judge, therefore, dismissed the 
appeal with a direction that the appellant before him might take 
necessary steps as regards the sale proceeds in the hands of the 
society. ° i 
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The application out of which the present revisicn arises, 
was filed in the Subordinate Judge’s Court under S. 51 (1) of 
the Provincial Insolvency Act and S. 151 of the Civil Procedure 
Code, requesting the Court to call for the entire sale proceeds 
of about Rs. 2,100 or at least the balance due after deducting the 
amount due to the society. The Subordinate Judge dismissed 
the application holding that neither S. 51 (1) of the Provincial 
Insolvency Act nor S. 151 of the Civil Procedure Code applied 
to this case. On appeal, the District Judge came to the conclusion 
that S. 51 (1) of the Provincial Insolvency Act applies and that 
the Co-operative Society was bound to remit the sale proceeds 
to the Insolvency Court. The Appellate Court held that the Co- 
operdtive Society is not entitled to the benefit of the execution 
against the receiver in the insolvency because the assets were 
realised after the date of the admission of the Insolvency 
Petition. 


This revision petition is filed in this Court by the Co- 
operative Credit Society. It is argued that S. 51 (1) of the 
Provincial Insolvency Act applies only where execution of a 
decree has issued against the properties of the judgment-debtor. 
It is said that in this case the property was sold not in execution 
of a decree but that it was sold in execution of an award under 
the Co-operative Societies Act (Madras Act VI of 1932). 

The expression ‘decree’ is not defined in the Provincial 
Insolvency Act and under S. 2, cl. 2, of the Act: 


“ Words and expressions used in this Act and defined in the Code of 
Civil Procedure, 1908 and not hereinbefore defined shall have the same 


‘ meanings as those respectively attributed to them by the said Code.” 


Under S. 2 (2) of Civil Procedure Code decree means: 


“ The formal expression of an adjudication which so far as regards the 
Court expressing it conclusively determines the rights of the parties with 
regard to all or any of the matters in controversy in the suit.” 


What is urged is that the Registrar or Arbitrator is not 
deciding a suit. The Registrar or the Arbitrator in passing the 
award under the Act is certainly acting as a Court. 


So, the real question is whether a proceeding under the 
Act is a “suit”. The procedure laid down under the Co-opera- 
tive Societies Act is a substitute for an ordinary suit in a Civil | 
Court and the requirements of a suit are, I think, satished in a 
proceeding under the Co-operative Societies Act. 

Under r. 15 cl. (1) of the Rules made tinder the Madras 
Co-operative Societies Act the reference under S. 51 of the Act 
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is required to be in writing. This corresponds to the plaint in 
an ordinary suit; the other clauses of r. 15 show that the 
subsequent procedure is substantially the same as that followed 
in an ordinary suit. But Mr. V. Subramaniam, the learned 
Counsel for the petitioner, relies upon the decision of the Full 
Bench in Rajagopala Chettiar v. The Hindu Religious 
Endowments Board1, The decision was rendered under the 
Hindu Religious Endowments Act and it was held that a 
proceeding under S. 84 (2) of the Act was not a suit. There 
are various provisions in that Act where the proceedings are 
referred to as suits, but the proceeding under S. 84 (2) is 
referred to as a petition and the decision of the Full Bench 
may be distinguishable on this ground. But the decision lays 
down that an adjudication in a proceeding will be a decree only 
whére the proceeding starts with a plaint. Ido not, therefore, 
wish to base my judgment on the question whether a proceed- 
ing under the Madras Co-operative Societies Act is or isnot a 
decree within the meaning of S. 2 (2) of the Civil Procedure 
Code and therefore covered by S. 51 (1) of the Provincial 
Insolvency Act, though my own view is that an award under 
the Madras Co-operative Societies Act is a decree as used in 
S.51 (1) of Provincial Insolvency Act. 


Under S. 28 (7) of the Provincial Insolvency Act the 
order of adjudication relates back to and takes effect from the 
date of the presentation of the petition. Under S. 28 (2) on 
the making of an order of adjudication the whole property of 
the insolvent vests in the Court or in the Receiver and shall be 
divisible among the creditors. Reading S. 28 (2) and S. 28 
(7) together, the result is that on an adjudication the properties 
of the insolvent vest in the Receiver with effect from the date 
of the presentation of the petition. There are similar provisions 
in the Presidency Towns Insolvency Act and in the English 
Bankruptcy Act. If matters stood there all dealings with the 
property after the date of the insolvency petition would be null 
and void but certain provisions are enacted to protect persons 
who deal bona fide with the insolvent before the date.of actual 
adjudication. A payment by the insolvent to any of his 
creditors, a payment or delivery to the insolvent, any transfer 
by the insolvent for valuable consideration and any contract or 





1. (1933) 66 MLL.J. 43:IL.R. 57 Mad. 271 (F.B.). 
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dealing by or with the insolvent for valuable. consideration, are 
protected provided that the transaction took place before. the 
date of the order of adjudication and the person with whom 
such transaction takes place had not at that time notice of the 
presentation of any insolvency: petition by or against the‘ debtor. 
(See S. 55 of the Provincial Insolvency Act.) Then, we'have 
5.51 of. the Act which provides for sales in execution of the 
property'of the insolvent. Under S. 51 (3): 


“A person who in good fáith purchases the property of the debtor 
under a sale i in execution shall in all cases acquire a good. title to it against 
the receiver.’ 


This does not restrict the sales to those held in execution 
of a decree but applies to sales in execution in generaL There- 
fore, the sale in execution of an award of the Registrar or ‘the 
Arbitrator under the Madras Co-operative Societies Act gives 
a good title to the purchaser who in good faith purchased it as 
against the Receiver, i in insolvency. S. 51 (1) deals with the 
assets realiged in execution. The clause itself begins with the 
expression “where execution of a decree has issued against the 
property of the debtor” and provides that in such a cąse no person 
shall be entitled, to the benefit of the exécution against the 
Receiver except in respect of assets realised in course of the 
execution by sale or otherwise before the date of the adthissiom 
of the petition. It appears to me that both'Ss. 55 (1) and 55 
(3) refer to the same classes of cases; under cl. (3) the sale 
itself is good and under cl. (1) the sale proceeds go to the 
receiver if realised after the date ‘of the admission of the petition 
afid to the creditor if realised before that date. There is no 
reason'to suppose that a decree-holder under an award undér 
the Act is intended to be placed on any higher footing than an 
ordinary decree-holder. 

If the contention advanced by Mr. Subramanian is' correct, 
then the protection given under S. 51 (1) will not apply. If 
the award under the Madras Co-operative Sociefies Act is not 
a decree, then the whole of S. 51 (1) becomes inapplicable. In 
such a case there is no other provision in the Act which will 
give the society any immunity even to the extent to which such 
immunity is provided in the case of executions of decrees by 

S. 51 (1). The acceptance of the argument far. a benefiting 
petitioner, is against him. 

I think, therefore, that S. 51 (1) should fe held to apply to 
all execution sales and should not be confined, to assets realised 
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in execution of “decrees” as' restricted by the decision of the 
Full Bench in Rajagopala Chettiar v. The Hindu Religious 
Endowments Board}. 

In either view therefore whether the word “decree” as 
used in S. 51 of the Provincial Insolvency Act is to be under- 
stood in a general sense or in the restricted sense, I think the 
sdme result follows so far as this revision is concerned.. 


This Civil Revision Petition is therefore dismissed with 
costs. 


K. C. l Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH. 

Minni Zuleka Bi and another .. Petitioners” (Petitioners) 
v. 

Kulsum Bi and another .. Respondents (Respondents). 


Cwi Procedure Code (V of 1908), S. 152—Abatement of appeal as 
against ons respondeni—Decree on merits as to others—A pplicaiton for 
amendment by legal representatives of deceased respondent—Forum. 


When an appeal has abated so far as one of the respondents is concerned 
but has been decided on the merits so far as the other respondents are 
concerned, a subsequent application for an amendment of the decree under 
5. 152, Civil Procedure Code, at the instance of the legal representative of 


the deceased respondent should be made in the appellate Court and not in 
the trial Court. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the District Munsiff 
of Vellore dated 10th January, 1939 and made inI. A. No. 510 
of 1938 in O. S. No. 117 of 1934. 

T. L. Venkatarama Atyar for Petitioners. 

R. Thirumalat Thathachari for Respondents. 

The Court delivered the following 

JUDGMENT.—This revision petition raises the question 
whether when an appeal has abated so far one of the respon- 
dents is concerned but has been decided on the merits so far as 
the other respondents are concerned, a subsequent application 
for an amendment of the decree under S. 152, Civil Procedure 
Code, at the instance of the legal representatives of the deceased 
respondent should be made-in the trial Court or in the appellate 





1. (1933) 66 M.LJ. 43: LL.R. 57 Mad. 271 (FB). 
* C. R. P. No. 1034 of 1939. 23rd April, 1940, 
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Court. The question is apparently not covered by authority 
and is not without difficulty. Unfortunately, very few of the 
relevant documents are before the Court and there is a certain 
obscurity regarding the facts. 

So far as I have been able to gather them, the admitted 
facts are as follows: The suit was originally filed by one 
plaintiff alone for partition of his share in properties owned in 
common by members of a Muhammadan family. This plaintiff 
was entitled to a 7/24th share. By a clerical error the plaint 
was so drafted as to make it appear that instead of claiming 
7/24 of the whole of the properties, he was claiming only 7/24 
of 7/24 of the family properties. This error was not noticed 
till after the preliminary decree had been passed and an appeal 
had been filed by certain of the defendants. There was a large 
array of respondents, but the principal respondent was the original 
plaintiff. He died during the pendency of the appeal and no 
legal representative having been brought on record within the 
time allowed, the appellate Court ordered that the appeal so far 
as he was concerned, abated. Apparently, the appellant made 
out no case against the other respondents, and the appeal as 
against them was dismissed with costs. There was no order as 
to costs in respect of the deceased respondent. After this 
decision the present petitioners, legal representatives of the 
deceased first plaintiff were impleaded in the final decree 
proceedings as the second and third plaintiffs and it was at this 
stage that the error in the plaint which had been incorporated 
in the preliminary decree was discovered and an application 
was filed before the District Munsiff to rectify this error both 
in the plaint and in the preliminary decree. It was rejected by 
the District Munsiff on the ground that he had no jurisdiction 
to modify the decree of the appellate Court. This is the order 
against which the present revision petition has been filed, but 
the judgment contains no reference to the fact that the appeal, 
so far as it related to the first plaintiff under whom the 
petitioners claim, had abated before the dismissal of the appeal 
as against the other respondents. A review application was filed 
calling the attention of the District Munsif to this abatement. 
The District Munsif declined to modify the previous order and 
there is no petition to revise the review order. 


The contention of the petitioners is that when an appeal 
abates, the position of the deceased respondent is just the same 


— 


1a THE MADRAS LAW JOURNAL REPORTS. 395 


as it would have been had no appeal been filed and his legal 
representatives are entitled to treat, as the only decree affecting 
them, the decree of the trial Court. Therefore, it is contended, 
if a clerical error is discovered in this decree, they must look to 
the trial Court to amend that decree and they have no locus 
standi to approach the appellate Court for the same relief. This 
being a matter of first impression and one which is not free 
from difficulty, it is, in my opinion, necessary to dispose of it 
with reference to the special facts of the case and it is not 
desirable to attempt to adjudicate on the hypothetical case in 
which an amendment is sought of a decree in a case when the 
appeal has abated as against the sole respondent. In many 
respects, the abatement of an appeal has the same effect as the 
dismissalof an appeal Under O. 22, r. 9, Civil Procedure Code, 
the abatement of a suit or appeal prevents the filing of a fresh 
suit or appeal raising the same contentions and it is established 
that when an appeal has abated, limitation runs from the date 
of the order of abatement and not from the date of the 
preliminary decree. It is obviously necessary that one Court or 
other should have the power to rectify clerical errors affecting 
the process of execution in which the legal representatives of 
the deceased respondent are interested. There is a decision of 
a Bench of the Allahabad High Court reported in Deoki v. 
Jwala Prasad! to the effect that when the appellate Court 
merely allows an appeal to be withdrawn, this order has not 
the effect of a decree superseding the trial Court’s decree and 
any amendment is to be carried out by the trial Court. It is of 
course arguable that when an appellant allows the appeal 
against the deceased respondent to abate, the effect is very 
much the same as if the appeal had been withdrawn as against 
that deceased respondent. But even assuming this to be so if 
the appeal is withdrawn as against one respondent but prosecuted 
as against other respondents until it results in a decree on the 
merits in the appellate Court, in such circumstances should the 
respondent in respect of whom the appeal has been withdrawn 
be required to go to the trial Court for his amendment or to 
the appellate Court. My attention has been drawn to two 
deMisions of the Madras High Court which have some slight 
bearing on the question before me. One is the decision of a 
single Judge repogted in Muthu Bhattar v. Mrithunjaya Bhatlar2, 





1. (1928) I.L.R. 50 All. 608. 2, (1917) 7 L.W. 8. 
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The actual decision was to the effect that when there is a 
second appeal pending, it is the lower appellate Court which has 
jurisdiction to amend the decree.. The correctness of that 
proposition is not disputed, but it is contended that a conse- 
quential order of the learned Judge on a Civil Miscellaneous 
Petition, filed contemporaneously with the Civil Revision 
Petition against the District Judge’s refusal to amend by 
implication recognises the power of the High Court to carry 
out an amendment in the case of an appeal which has been 
withdrawn. -It does appear that the second appeal in that case 
was eventually withdrawn; but it does not appear that the 
second appeal had been withdrawn at the time when this Civil 
Miscellaneous Petition was filed. If as seems likely, the second 
appeal was still pending, the order on the Civil Miscellaneous 
Petition, consequential upon the order in the Civil Revision 
Petition, thatthe amendment was to becarried out by the District 
Judge, would have no more effect than to implement the decision 
that the pendency of an appeal did not affect the power of 
the lower Court to amend. The other case is one reported in 
Pankajammal v. Seshadri Aiyangar1. That was a revision against 
an order of amendment carried out by the lower appellate Court 
when there had been a second appeal which had been dismissed. 
One of the learned Judges held that the lower appellate Court had, 
the power of amendment because the second appeal had been 
dismissed merely onthe ground that no appeal lay and therefore 
there was no decree of the second appellate Court confirming 
the decree of the lower appellate Court. The other learned 
Judge does not appear to have adopted this view, for he agrees 
with the decision on another groundand refrains from comment- 
ing on the theory that the dismissal of a second appeal on the 
ground that no appeal lies is not tantamount to a decree. There 
is alsoa decision of a Benchof the Allahabad High Court 
reported in Pitam Lal v. Balwant Singh?, in which it was held 
that when an appeal was dismissed for default, there is,- pro- 
perly speaking, no superseding decree of the appellate Court and 
an amendment application lies to. the lower Court. This deci- 
sion, like that in Deokt v. Jwala Prasad’, already referred to, 
does not'deal with the difficult question which arises when ‘the 
appellate Court actually gives a decision on the merits so far as 


A (1912) 16 F.C, 933. 0S 
2. A.I.R.1925 All. 556. 3. (1928) ILL.R 50 AIL 608. 
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some of the parties are concerned though the appeal fails for 
‘want of prosecution or some similar cause as regards another 
party. a 

Whatever the position may be when an appeal abates in its 
entirety and there is no possibility, in consequence, of conflicting 
decrees, it seems to me that there are obvious grounds for 
limiting the power of amendment to the appellate Court when 
an appeal has abated only in part and a decree on merits has 
been given as against the other respondents. In such circum- 
stances, there is clearly a decree capable of execution passed by 
the appellate Court. The legal representatives of the deceased 
respondent would presumably be required when filing an appli- 
cation to execute the trial Court’s decree, to produce a copy of 
the appellate Court’s decree in order to prove that the appellate 
Court had not modified the decree so far as the deceased decree- 
holder was concerned. When the decree in question, like that 
which is now under consideration, is a preliminary decree for 
partition and possession of a fractional share, the result of 
allowing an amendment in the trial Court altering the fraction 
of the deceased respondent’s share would necessarily be that 
there would be two conflicting decrees. The preliminary decree 
of the trial Court gave to the plaintiff 7/24 of 7/24 of the entire 
properties. The amendment suggested would give him 7/24th 
of the whole properties—a very different share. The appellate 
Court’s decree which binds all the parties, except perhaps the 
legal representatives of the deceased respondent, confirms the 
former decree for the lesser share. It seems to me to follow 
that if there is to bean amendment which has the effect of 
enlarging the plaintiff’s share, that amendment must necessarily 
be carried outin the appellate Court’s decree ifa eae between 
the two decrees is to be avoided. 


It is objected that this would put the legal representatives 
of the deceased respondent in the position having no locus 
standi to pray for the amendment of a decree affecting them, 
such decree being clearly vitiated by a clerical error. I do not 
think that this objection is insuperable. Granted that for ‘the 
purpose of coming on record in a pending appeal, there is a 
special period of limitation provided, when we are at the execu- 
tion of the final decree stage, the legal representatives of the 
deceased decree-holder can be brought on record at any time 
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of prosecuting their rights. If once it is conceded that the 
decree which is to be executed is in substance the appellate 
Court’s decree, there being no statutory prohibition against the 
amendment of this decree at the instance of the legal representa- 
tives of a deceased decree-holder, it seems to me to follow 
ex debito justitiae that the appellate Court must have the power 
to carry out the necessary amendments at the instance of the 
legal representatives of the deceased party. 

And in this view I dismiss the revision petition with costs. 

B. V. V. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, Justice HORWILL. 


Jagadambal and another .. Petitioners* (Defendants 
1 and 2) 
Uv. , 
Minor Sundarammal by next friend, 
Ponnusami Chettiar and others .. Respondents (Plaintif and 
x Defendants 3 to 5). 


Civil Procedure Code (V of 1908), S. 115 and O. 23,r. 1 (2) (a) and (b) 
—Leave to file fresh susti—Order granting—Need for exercising power spar- 
ingly—Court not considering question of jurisdiction in making -order— 
Interference by High Court in revision. 

As O. 23, r. 1, Civil Procedure Code, lays down a principle which is an 
exception to the general rule that a fresh suit cannot be filed on the same 
cause of action it should be exercised very sparingly. And the grounds 
referred to in r. 1 (2) (b) of O. 23 must be, if not ejusdem generis with the 
ground specified in r. 1 (2) (a), at any rate analogous to it. 

If the lower Court has considered whether there was a formal defect 
or not and had decided it wrongly the High Court will not interfere in 
revision. Where, however, the trial Court not onl¥ acts without jurisdiction 
in granting leave in a case in which it has no power to grant such leave, but 
further never purports to consider whether it had jurisdiction to do so, the 
High Court will interfere in revision and set aside the order granting leave 
to file a fresh suit. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Cuddalore dated 13th December, 1938 and made in I. A. No. 
299 of 1938 in O. S. No. 68 of 1933. 

K.V. Sesha Atyangar and T. E. Ramabhadrachariar for 
Petitioners. 

"A. C. Sampath Aiyangar for Respondents, 





* C. R. P. No. 84 of 1939.. 17th April, 1940. 
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The Court delivered the following 

J UpGMENT.—The plaintiff is a minor represented by a next 
friend; and she has brought this suit as a reversioner against 
the widow of the last male owner, in possession, alleging acts 
of waste and mismanagement. A number of specific acts of 
waste and mismanagement were set out in the original plaint, 
which was filed on 2nd October, 1933. In 1934 an application 
was put in by the plaintiff to be allowed to amend the plaint on 
the ground that fresh acts of waste had come to the notice of 
the next friend. That petition was allowed in the High Court. 
In 1938, another application was put in to amend the plaint, 
alleging further acts of waste and mismanagement. That 
petition was refused on the ground that it was very belated 
and that the facts alleged must have come to the notice of the 
plaintiffs next friend long before the time alleged. The order 
dismissing the second application to amend was brought to the 
High Court in revision; and the revision petition was dismissed. 
The plaintiff has now filed an application to withdraw the suit 
with permission to file a fresh suit on the same causes of 
action. That petition was allowed and the defendants have 
preferred this revision petition against that order. 

Permission can be given to a plaintiff to file a fresh suit on. 
the same cause of action where, in the words of O. 23, r. 1 (2), 
the Court is satisfied (a) that a suit must fail by reason of 
some formal defect; or (5) that there are other sufficient 
grounds for allowing the plaintiff to institute a fresh suit for 
the subject-matter of a suit or part of a claim. It has been 
consistently held by this Court that the sufficient grounds. 
referred to inr. 1 (2) (b), must be ejusdem generis with the 
ground specified in r. 1 (2) (a), that is, there must be some 
formal defect. Sadasiva Aiyar, J., sitting with Oldfield, J., in 
Kannusami Pillai v. Jagathambalt, doubted whether this was. 
the case; but Oldfield, J., reviewing the previous decisions of 
this Court, was satished that that was the rule. In all the 
Madras cases since then, as well as in the decisions of other 
High Courts, it has been held without exception that the 
grounds in r. 1 (2) (b) must be, if not ejusdem generis with. 
the ground in r.1 (2) (a), at any rate analogous to it. 
Palikanjs Chettiar v. Krishna Atyar®, Venkataramayya v.. 
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Veerasamil, Niamathulla Khan'Sahib v. Abdul Rasack Sahib3. 
Cherukuri Nagamma v. Cherukuri Lakshminarasus, Ramrao 
Bhagwantrao v. Babu Appanna Samaget and Jumma v. Ram 
Saha, are among the cases quoted, where this principle has 
been laid down and confirmed. No cases to the contrary have 
been cited. It is true that a Bench of this Court in Krishnan 
Somayajipad v. Raman Nair& allowed an amendment of a 
plaint where the defect was apparently not a formal one; but 
the question whether such an amendment could be allowed or 
not, did not there come up for decision and the point was not 
considered. In Doratsams Pilati v. Thungasami Piilai7, where 
a suit of a minor was withdrawn because the next friend was 
not possessed of sufficient funds to further conduct the suit, 
the Court set aside the order dismissing the petition to review 
the order of dismissal of the suit on the ground that the minor 
ought not to be prejudiced by making it impossible for him to 
agitate a genuine grievance therely because his next friend did 
not have any money. The suit was restored. Whether or no 
an application was put in to withdraw the suit with permission 
to file a fresh one we do not know; but that was acasein which 
it might be said that there was a formal defect or something 
analogous to it. 

The principal argument of er Aiyangar for the res- 
pondent is that this Court has no jurisdiction to interfere with 
the learned Subordinate Judge’s order. He very rightly points 
out that the mere fact that the lower Court made a mistake in 


. law is not a sufficient ground for interference by this Court. I 


also with respect agree with the learned Judges in Balthasar & 
Son v. E. M. Abowath8 and Jhunku Lal v. Bisheshar Das®, that 
if the lower Court had considered whether there was a formal 
defect or not and had decided it wrongly, this Court should not 
interfere in revision—although Mr. Sampath Aiyangar has not 
been able to find any Madras decision that goes so far. I am, 
however, satisfied that not only did the lower Court act with- 
out jurisdiction in granting leave in a class of case in which 
he had ‘no power to grant leave to file a fresh suit; but 





1. (1924) 21 L.W. 282. j 
2. (1924) 22 L.W. 535. 3, AIR. 1928 Mad. 1085. 
_ A. (1939) 42 Bom.L.R. 143 (F.B.). 5. ALR. 1934 AH. 137, 
6. “A LR. 1929 36. 


7. (1903) 14 M L.J. 159: TLR 
8. (1919) I L.R. 5 Rang. 1:63 I. 
9. (1918) I.L.R. 40 ALL 6 


— 


II] THE MADRAS LAW JOURNAL REPORTS. 401 


that he never purported to consider whether he had juris- 
diction or not. If he had been aware of the fact that he 
could only grant leave to file a fresh suit if there had been 
something like a formal defect and he had come to the conclu- 
sion that there was only a formal defect in the plaintiff’s case, 
then I would have doubted whether I had jurisdiction to 
interfere with the lower Court’s order. The petition asking 
for permission to withdraw with permission to file a fresh suit 
is very vague in its terms; and the learned Subordinate Judge 
does not really attempt to consider whether a case had been 
made out for granting permission or no. He merely says: 

“It is stated in the afidavit that numerous matters came to be known 
to plaintiffs next friend by proceedings taken after the suit was instituted 
and that these have to be shown in the plaint. Under these circumstances, I 
hold that plaintiff should be given leave to withdraw the suit regarding A 
schedule properties with liberty to sue afresh.” 

It is therefore seen that the learned Subordinate Judge did 
not indicate any ground for granting permission; and there was 
no finding that there was a defect in the suit which prevented 
the plaintiff from going on. This is therefore a case in which 
_ this Court can interfere in revision. 

The remaining question is whether this Court should 
interfere in revision. In the many cases cited above, the learned 
Judges of this Court felt that they ought to interfere. No 
doubt in some of those’ cases the case for granting permission 
was even weaker than in the present case. Evidence had been 
Jet in or there was some action on the part of the plaintiff 
which amounted to a fraud on the Court. But as O. 23, r. (1) 
Jays down a principle which is an exception to the general rule 
that a fesh suit cannot be filed on the same cause of action, it 
should be exercised very sparingly. In the present case, the 
object of ibe plaintiff’s next friend in asking for permission to 
withdraw the suit and to filea fresh one is undoubtedly to cir- 
cumvent the orders passed by the lower Court on the second 
amendment application and of this Court in revision. It would 
be impropet, I consider, to allow a fresh suit to be filed under 
these circumstances. As pointed out in the order on the amend- 
ment application, the plaintiff can file a fresh snit on such 
causes of action as have arisen since the filing of hig earlier 
suit, and evidence regarding them may even be relevant in-the 
present suit, althdugh I do not purport to decide that point. I 
am therefore satisfied that this is a proper case for interference. 
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The petition is therefore allowed with costs in this Court 
and in the Court below and the suit restored. This necessitates 
that the order of the lower Court that the plaintiffs should pay 


, the costs of the suit to the defendants should be cancelled. It 


is ordered accordingly. 
B. V. V. Petition alowed. 


‘ 
—— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Sir ALFRED Henry Lionet Leaca, Chief 
Justice AND Mr. JUSTICE KRISHNASWAMI AIYANGAR. 


The President, Co-operative Credit 
Society, Kaikaran .. Appellant (3rd Defen- 
l dant) 
om 
Sanam Narasimha Rao and others.. Respondents (Plaintif 
and Defendanis 1 and 
2 and 4 to 6). 


Civil Procedure Code (V of 1908), O. 21, r. 63—Aitachment in execution 
—Mortgagee’s petition praying that sale may be subject to mortgage—Order 
that existence of mortgage should be notified to bidders—S mi on morigage 
against auction purchaser after one year of order—If barred—Limiiaton 
Act, Art, 11—I f applicable. 

In proceedings before the Registrar of Co-operative Societies the appel- 
lant obtained an award entitling him to recover Rs. 1,116-6-2 from the 
second respondent. On 18th May, 1931, the appellant attached in execution 
two items of property which the second respondent had mortgaged to the 
third respondent. The third respondent on 15th December, 1932, filed a 
petition praying that the attached properties may be sold subject to his 
mortgage. On 25th January, 1933, an order was passed saying "The mortgage 
is said to be collusive. Its existence and decree-holder’s allegation about it 
will be notified at the time of the sale which comes on on 2/th February, 
1933.” The property was duly sold and purchased by the appellant. The 
assignee of the interests of the mortgagee fileda suit on 7th April, 1936, to, 
recover the amount due on the mortgage. The appellant contended that the 
mortgagee’s petition in the execution proceedings was a claim petition and 
that the order of the 25th January, 1933, amounted to an order within the 
meaning of O.21, r.63 and the suit not having been filed within twelve 
months of the order the rights under the mortgage were lost. | 


Held, the order in the execution merely directed that the existence of 
the mortgage should be brought to the notice of the bidders at the auction. 
The order does not fall within the purview of O. 2%, r.63, Civil Procedure 
Code and is not within Limitation Act, Art. 11. The assignee of the mort- 
gagee is entitled to a mortgage decree. 


Venkaterainam v. Ranganayakomma, (1917) 35 M. L. J. 335: LL. R41 
Mack 985 (F.B.), distinguished. 


t 
e ‘ 
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Appeal against the decree of the Court of the Subordinate 
Judge of Ellore in O. S. No. 8 of 1937. 

V. Suryanarayana for Appellant. 

Ch. Raghava Rao and M. Sriramamurthy for Respon- 
dents. 

The Court delivered the following 

JuvocmMents. The Chief Justice.—On the 7th April, 1936, 
the first respondent filed the suit out of which this appeal arises 
in the Court of the Subordinate Judge of Ellore to recover the 
sum of Rs. 7,248-10-8, which he claimed to be due on a mort- 
gage created by the second respondent in favour of the third 
respondent, who had assigned his interest to him. On the 2nd 
March, 1931, the appellant, who was the third defendant in the 
suit, obtained in proceedings before the Registrar of Co-opera- 
tive Societies an award entitling him to recover Rs. 1,116-6-2 
from the second respondent. On the 18th May, 1931, the 
appellant attached in execution proceedings in the Court of the 
District Munsif of Ellore two items of the properties covered 
by the mortgage in suit. On the 15th December, 1932, the 
third respondent filed a petition asking that the District Munsif 
should direct the properties attached by the appellant to be sold 
subject to his mortgage. On the 25th January, 1933, the 
District Munsif passed this order on the third respondent’s 
petition : 

“Teard pleaders. The mortgage is said to be collusive. Its existence 


and decree-holder’s allegation about it will be notified at the time of the sale 
which comes on on 27th February, 1933. No further order.” 


The attached properties were in due course put up for sale 
by auction and the appellant purchased the second respondent's 
equity of redemption in them. The appellant defended the 
mortgage suit on the ground that the first respondent had lost 
all interest in the two items by reason of the fact that the suit 
was not filed within twelve months of the order dated the 25th 
January, 1933. His argument was that the petition filed by 
the third respondent asking that the property be sold subject to 
his mortgage was a claim petition and that the order af the 
25th January, 1933, amounted to an order against him within 
the meaning of O. 21, r. 63. The Subordinate Judge rejected 
this contention and granted the first respondent a mortgage 
decree for Rs. 3, 475 with interest and costs. 

O: 212.08 provides that, where any claim is preferred, 
or any objection is made to an attachment on the ground that 


President, 
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the property attached is not liable to attachment, the Court shall 
proceed to investigate the claim or objection. R. 60 deals with 
the circumstances in which the Court shall release the property 
from attachment and r. 61 the circumstances in which it shall 
disallow the claim. R. 62 says that, where the Court is satis- 
fied that the property is subject to a mortgage or charge in 
favour of some person not in possession, and thinks fit to 
continue the attachment, it may do so, subject to the mortgage 
or charge. R. 63 says that where a claim or an objection is 
preferred, the party against whom an order is made may 
institute a suit to establish the right which he claims to the — 
property in dispute, but, subject to the result of a suit, the order 
shall be conclusive. Art. 11 of the Limitation Act provides 
that a suit to set aside an order falling within Q. 21, r. 63, shall 
be filed within one year from the date of the order. If the 
order of the 25th January, 1933, is an order which falls within 
the purview of r. 63, the suit is out of time. The first res- 
pondent, however, contends that the order of the 25th January, 
1933, is not an order against him and that therefore the case 
does not fall within Art. 11 of the Limitation Act. 


For the appellant great reliance is placed upon the decision 
of a Full Bench of this Court in Venkataratnam v. Ranga- 
nayakammal. In that case a Zamindarioi applied for. the 
removal of the attachment of property which was about to be 
sold in execution, claiming it as herown. The District Munsif 


” passed an order on this petition in these terms: 


“ As this petition was filed late, this claim is ordered to be notified to 
the intending bidders.” 


A further petition was then presented and the District 
Munsif passed this order: 

' The allegations of the Zamindarini will be notified to the bidders with 
the remark that the Zamindarini did not take steps for her claim being 
enquired into during the last ten months.” 

The Full Bench, which consisted of Wallis, C.J. and ° 
Oldfield and Seshagiri Aiyar, JJ., held that the second order 
amounted to a rejection of the Zamindarini’s claim on the 
ground that it had been filed late. The Court was there 
considering a particular order and the decision which it gave 
must be confined to the facts of that case. It is true that 
Seshagiri Aiyar, J., said that an order on a claim petition which 





“1. (1917) 35 M.L.J. 335: LL.R. 41 Mad. 985 (F.B.). ° 
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expresses no final judgment upon the right put forward, but 
simply directs the sale after notifying the claim, is an order 
against the claimant and the claimant is bound to institute a suit 
under Art. 11 of the Limitation Act, but that was not the 
decision of the Court. The decision of the Court was expres- 
sedin the concluding words of the judgment of Wallis, C.J., 
which are these: 


“Though the order only was that the allegations of the Zamindarini 
would be notified to bidders, we think it amounted, and was understood to 
amount, to a rejection of the claim onu the ground that it was filed too 
late.” 


Both Oldfield and Seshagiri Aiyar, JJ., agreed with this 
statement. This decision has been read in the same way in 
Abdul Kadir v. Somasundaram Chettiari, Altsasnma v. 
M oideen?, Kandasams Mudaliar v. Sitvagurunaitha Mudalsar3, 
Manicka Mudali v. Abdul Karim Sahibt and Seetaramayya v. 
Subramanyam”. . 

_ Before Art. 11 of the Limitation Act applies, there must b 
an order against the applicant, whether claimant or decree- 
holder. If the order is not adverse, Ant. 11 of the Limitation 
Act can have no application. The observations of Varada- 
chariar, J., in Manicka Mudali v. Abdul Karim Sahsb4, are 
very much in point. After he had discussed the Full Bench 
decision in Venkataratnam v. Ranganayakamma®, the learned 
Judge went on to say: 


“ Neither the learned Chief Justice nor any of the other Judges of the 
Full Bench suggested how a mere rule of conclusiveness as against a 
successful claimant is to be evolved or implied from a previous order which 
merely refused to investigate the claim. It seems reasonable to conclude 
that the conclusiveness even as against a defendant can arise only if an order 
on the merits had been passed under rr. 60, 6l and 62 Even assuming that a 
dismissal may be interpreted as an implied adjudication against a claim, it 
will be unreasonable to regard an order like thet passed on the first occasion 
in the present case merely recording the petition as an implied adjudication 
on the merits against the claim, so as to preclude the executing Court ona 
later occasion from investigating the claim on the merits.” 


Now, canitbe said that the order of the 25th January, 1933, 
passed in this case is an order dismissing the third respondent’s 
petition or an order prejudicial to him? It obviously cannot be 
construed as an order of dismissal and I am emphatically of the 





1. (1922) 43 M.LL.J. 467: IL.R. 45 Mad. 827. 
2. (1923) 45 M.L.J.690: LL.R. 47 Mad. 160. $ 
3. (1934) 41 L.W. 500. 4. (1935) 42 L.W. 710. 
e 5. (1934) 68 M.L.J. 518: I.L.R. 58 Mad. 936. 
6. (1917) 35 MLL.J. 335: I.L.R. 41 Mad. 985 (F.B.). 
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Opinion that it is not an order against him. The third respon- 
dent did not ask for the attachment to be removed. All that he 
wanted to make sure of was that his position as mortgagee was 
not going to be prejudiced by the sale. Whether the property 
was sold expressly subject to his mortgage or whether it was 
sold without reference to it would not be detrimental to him. 
All that the Court could confer upon the auction-purchaser was 
the right, title and interest of the judgment-debtor and all that 
the judgment-debtor possessed at the time of the sale was the 
equity of redemption in the property put up, for auction. The 
District Munsif satisfied the third respondent by directing that 
the existence of the mortgage should be brought to the notice of 
the bidders at the auction. AsI am of the opinion that the 
order does not fall within the purview of O. 21, r. 63 it follows 
that I do not regard it as being within Art. 11 of the Limitation 
Act. To hold otherwise would be to do immense injustice to 
the first respondent who is the assignee of the mortgage. Each 
case must be decided according to its own facts. If the order 
is of the nature of that considered in Venkataratnam v. Ranga- 
nayakammal, the Full Bench decision will be binding, but not | 
otherwise. ý 
I would dismiss the appeal of the first respondent with 
costs. r 
Krishnaswami Aryangar, J.—I agree. 
K. S. = Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JUSTICE WADSWORTH. 


Abdul Kudus and others .. Petitioners* (Appellants) 
v. 
Abdul Gani and others .. Respondents (Respondents). 


Court-fees—Suit for possession—Decree for possession subject to 
payment of a sum of Rs. 3,000 as share of debis binding the property—A ppeal 
against order for payment of the amouni—Court-fee payable. 

Plaintiff who sued for possession was awarded a decree for posseasion 
but subject to his paying Rs. 3,000 being his share of debts binding the 
property. In an appeal against the order requiring him to pay the amount, 

Held, the appellant-plaintiff who seeks only to get rid of an order for 
payment of a sum of money should value his appeal at the amount of that 
sum of money. : 

Case-law discussed. 





1.. (1917) 35 MLL.J. 335: I.L.R. 41 Mad. 985 (F.B.). 
* C. R. P. No. 1052 of 1938 : | lith April, 1940. 
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Petition under S. 115 of Act V of 1908 praying the High 
‘Court to revise the order of the District Court of Bellary dated 
Zoth March, 1938 and made in Appeal No. nil of 1938 (O. S. 
No. 153 of 1937, District Munsif’s Court, Bellary). 

D. R. Krishna Rao for Petitioners. 

The Government Pleader (B. Sttarama Rao), M.S. Rama- 
chandra Rao and A. Bhujanga Rao for Respondents. 

The Court delivered the following 

J UDGMENT.—-Fhis petition raises a question of the court-fee 
payable on an appeal preferred by the plaintiff against an order 
requiring him to pay a sum of Rs. 3,000 and odd being his 
share of debts binding the property, the possession of which 
has been decreed to him subject to this payment. The question 
is whether the plaintiff should value his appeal on the same 
basis as he valued his suit, namely, as if possession were the 
subject-matter, or whether he should value it on the basis of 
the value of the order which he seeks to get rid of in-the 
appeal. Obviously, a contention such as that which has been 
raised before me would never be raised were it not for the 
fact that the suit itself has been filed on a fictitious value much 
less. than its real value. Consequently, it is to the advantage of 
the petitioner to get the appeal relating to only a portion of the 
subject-matter of the suit valued at the value of the whole of 
the subject-matter of the suit. The absurdity of this position 
‘should not, in my opinion, govern the decision of the question 
at issue. 

What is it which the appellant seeks to get rid of by means 
of his appeal? Quite clearly, it is not a decree refusing him 
possession, but a decree which, while recognising his right to 
Possession, requires him to pay Rs. 3,000 and odd as a condition 
precedent to getting possession. Logically, therefore, the appeal 
should be valued at the value of the payment the necessity for 
which he desires to remove. Once this necessity is removed, 
the decree for possession which has already been granted to him 
remains, "e 

Numerous cases have been quoted before me. Those upon 
which the petitioner relies are all of them cases in which the 
dejendani has been granted `a certain sum as compensation 
and appeals againŝt the decree generally, asking for a larger sum 
of compensation or alternatively for the dismissal of the suit. 


408 THE MADRAS LAW JOURNAL REPORTS: [1940 


In such cases, quite clearly since the defendant asks for the dis- 
_ missal of the suit the subject-matter of the appeal must be the 

subject-matter of the suit, the amount payable as compensation 

being merely incidental thereto. Such cases are: In re Seetha- 
yamma! and Pathumma Umma v. A. Mohideen®. The frst case 

quoted contains an-obtter dictum to the effect that even though 

the only question raised in the appeal is the value of improve- 
ments the subject-matter of the appeal would be the possession 

of the property. The decision has been frequently quoted and in 

several instances, it has been pointed out that his observation is 

obiter and need not be followed. On the other hand, I have 

been referred to three cases in which the plaintiff is the appellant 

and seeks to get rid of that portion of the decree which 

requires him to pay a sum of money as a condition precedent to 

the enforcement of his decree for possession which amount has 

been held to determine the value of the appeal. The case in 
In re Porkods Achi3 is the decision of a single Judge on facts 
almost identical with those before me. The decision of the 
Bench in Mahadev v. Veerarayan* relates to a Malabar 
Compensation case, but the point is essentially the same, the 

plaintiff being the appellant. The learned Judges who decided 

this case criticise the obiter dictum in the case in 
Reference under Court-Fees Act, S.5.5 They also follow 

another bench decision in a case arising out of the redemption 
ofa kanom where the plaintiff appealed against the order 
requiring him to pay compensation for improvements—vide 
In re Paidat Nayar8. This latter decision also criticises the 
obiter dictum referred to and approves the decision of Kumara- 
swami Sastri, J., in In re Porkods Acht® that the value of the 
appeal'is the value of -the payment to which the appellant 
objects. 


Thus it will be seen that there is ample authority for 
adopting that which appears to me to be the logical view, 
namely, that the appellant-plaintiff who seeks only to get rid of 
an order for payment, of a sum of money should value his. 
appeal at the amount of that sum of money. This is the view 
taken by the Court below. The revision petition therefore is. 





1. (1924) 47 MLL.J. 919: LL.R. 48 Mad, 652, 
2, AIR. 1928 Mad. 929. - 3, (1921) 41 MLJ. 587: ILR. 45 Mad, 246. 
4. (1938) 2 M.L.J. 840: I.L.R. (1939) Mad. 328, « 
5. (1899) I.L.R. 23 Mad. 84. 6, ADR. 1926 Mad. 225: 22 L.W. 69L 
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dismissed with costs of the Government Pleader. Time allowed 
till the reopening day of the lower Court after the summer 
recess for payment of the deficit courtt-fee. 


KS; Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief 
Justice AND MR. Justice KUNHI RAMAN. 


Gokuldoss Jamnadoss & Co. .. Appellants* (Defendants) 
U. ` 
M. Lakshminarasimhalu Chetti and 
others .. Respondents (Plaintiffs). 


Trust—Completed dedication of property—Effect of misapplication of 
wicome by domor—Limitation Act (IX of 1908), Art. 134—Applcability— 
Simple mortgage of trust property and sale to mortgagee in 1924 in discharge 
of the debi—Smit for recovery of the property on behalf of the trust— 
Art. 134 as amended in 1929 applicable. 

Where there is a complete divestiture by reason of an absolute dedica- 
tion of properties for religious purposes, the subsequent misapplication of 
the income by the donor would not affect its validity and reinvest the pro- 
perty in the donor. 


Sunder Singh-Mallah Singh Sanatan Dharam High School Trust, Indoura 
v. Managing Committee, Sunder Singh-Mallah Singh Rajput High School, 
Indaura, (1938) 1 M.L.J. 359: L.R. 65 LA. 106: I.L.R. (1938) Lah. 63 (P.C), 
followed. 

Certain properties dedicated by a father for religious purposes, were 
mortgaged in 1916 and 1921 by his son as his absolute property. There was 
a mortgage decree on 7th March, 1924 anda sale of the properties to the 
mortgagees on 11th October, 1924, in satisfaction of the decree and the mort- 
gagees were put in possession, A suit was filed by the sons of the mortgagor 
on 23rd April, 1934, claiming possession of the properties as endowed proper- 
ties. It wascontended on behalf of the defendants that-Art 134 of the 
Limitation Act as it stood before the amendment of 1929 was applicable and 
the 12 years’ period of limitation began to run from the dates of the mort- 
gages. 

Held, as the mortgages were simple mortgages and the mortgagees 
were not put in possession until lith October, 1924, when the property was 
conveyed to them the old Art. 134 is not applicable and the article as amend- 
ed is applicable. 

Mulla Veetil Seeti Kuttiv. K. M. K. Kunhi Pathusma, (1917) 33 ML.J. 
320: I.L.R. 40 Mad. 1040 (F.B.), relied on. ° 


On appeal from the judgment and decree of the Honoura- 
ble Mr. Justice Wadsworth dated 21st September, 1937 and 
passed in the exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 257 of 1934 (Pauper). 





 *0.S,. A. No. 84 of 1937. 22nd August, 1939. 
52 


- 
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T. R. Venkatarama Sastriar and V. Radhakrishnayya for 
Appellants. 

K. E. Rajagopalachari and K. S. Champakesa Aiyangar 
for Respondents. 

The judgment of the Court was delivered by 

The Chief Justice.—There are two questions raised in this 
appeal The main question is whether certain immovable pro- 
perty has been dedicated absolutely for religious purposes or 
only made subject to a charge. The second question is whether 
the suit out of which the appeal arises is barred by the law of 
limitation. The plaintiffs in the suit were the first and second 
respondents, both of whom were minors at the time of the 
institution of the suit on the 23rd April, 1934. The first res- 
pondent attained majority soon after the plaint was filed. The 
grandfather of the first and second respondents one Munnalur 
Narasimhalu Chetti, was a resident of Madras and possessed 
three lots of immovable property within the City, namely, a 
house known as Nos. 101 and 102 in the Devaraja Mudali 
Street, seven houses and shops known as Nos. 133 to 139 in the 
Same street, and a garden known as Nos. 27 and 28, Munda- 


kanniamman Temple Street. The suit was filed to recover 


possession of the property known as Nos. 101 and 102 in 
Devaraja Mudali Street. It was the respondents’ case that this 
property was dedicated by their grandfather in 1890 to the 
deity Sri Tholasingaperumal Swami of the Sri Parthasarathi 
Temple, Triplicane, and that he constituted himself the trustee 
of the property. The grandfather died in the month of 
December, 1892, leaving a widow and an adopted son Venkata- 
raghavalu Chetti, the father of the first and second respondents. 
All the properties owned by the grandfather came into the 
hands of the adopted son, who by a deed of mortgage dated 
28th September, 1916, mortgaged the property in suit for 
Rs. 10,000 to the appellants, treating it as his own property. 
On the 10th January, 1921, he mortgaged the same property to 
the appellants to secure a further advance of Rs. 15,000. : He 
was uħable to discharge these mortgages and the appellants 
filed a suit to enforce them. A mortgage decree was passed on 
the 7th March, 1924. On the lith October, 1924, -with the 
consent of the Court the mortgaged property was conveyed to 
the appellants absolutely, the consideration beirtg the satisfaction 
of the mortgage decree. The appellants were unaware that 


Ld 
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there had been any dedication of the property for religious 
purposes, but admittedly nothing turns on this. 


_ On the 21st October, 1890, the grandfather applied to the 
Deputy Collector of Madras for the issue of an ‘A’ form certi- 
ficate declaring the title to the property to be in the deity. Such 
a certificate is of the nature of a patta and sets out the name of 
the owner of the property and the land-tax payable to Govern- 
ment. The application was made because the grandfather had 
decided to dedicate this property to the deity mentioned. The 
application has been put in evidence and prays: 

“That an A form certificate may be issued to Tholasingapernmal of 


Triplicane after the usual enquiry under the rules of the Registration 
Department.” 

The application also embodies the following statement: 

“ The certificate of the house herein mentioned is im my name and as I 
set apart this house as a perpetual gift to Tholasingapernmal of the Partha- 
sarathi temple, Triplicane, I request your honour to issue the certificate in 
the name of Tholasingapernmal of the Parthasarathi Temple of Triplicane. 
The property herein mentioned is one of my self-acquired properties and the 
income (deducting the taxes and the necessary repairs) to be derived from 
the house herein mentioned is to be used and spent to the daily charities and 
the second Vidayati Utsavam of the aforesaid Tholasingaperumal of 
Triplicane. The abovementioned charities are to be conducted by me till 
my death and afterwards by my heirs, executors, administrators, assigns or 
legal representatives under the supervision of the aforesaid Tholasinga- 
perumal's Trustees or Dharmakarthas.”’ 

The application was granted and on the 21st February, 
1891, the grandfather “for Tholasingaperumal Swami Temple, 
Triplicane’”’ executed a deed in favour of the Secretary of State 
undertaking to pay the land-tax due to Government in respect 
of the property. This document constituted the ‘A’ form 
certificate. There can be no doubt that this deed was executed 
by the grandfather as trustee of the temple. In addition to 
there being the words which I have just quoted the witness 
clause is in the following terms: 

“* Signed, sealed and delivered by the abovenamed Munnalur Narasimhalu 


Chetti for Tholasingaperumal of Parthasarathiswami1 Temple, Triplicane, 
in the presence of ....... a ° 


The grandfather at the same time made a similar applica- 
tion in respect of the property known as Nos. 27 and 28, 
Mundakanniamınan Temple Street and although the document 


has not been produced it is not disputed that he also signed a 
similar dted in respect of that property. 
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The grandfather died leaving a will dated, 26th November, 
1892. The appellants claim that the will shows that there was 
not an absolute dedication of the property to the deity, but that 
the property was only charged for the purpose of providing 
funds for specified religious services. It is therefore necessary 
to examine in some detail the provisions of the will on which 
this argument is based. In the first paragraph of the will the 
testator sets out and describes his immovable properties. The 
second paragraph reads as follows: 


“The Deputy Collector’s Office Certificate bearing No. 2826 for 
the houses and bazaars having door Nos. 101 and 102 in Devaraja 
Mudali Street, and the Deputy Collector’s Office Certificate bearing No. 
2825 for the garden having door Nos. 27 and 2 in Mundakanniammal’s 
Street, Mylapore, out of the above immovable properties were issued 
in the name of Triplicane Singaperumal on 2lst February, 1891 A.D. 
In the aforesaid Singaperumal’s temple shall he conducted from and out of 
the balance left after deducting from the income coming from these 
aforesaid houses, bazaars and gardens, expenses for repairs, taxes, gumastas 
and others, Nityapadi or daily offerings of three-fourths of a measure of © 
sandal or boiled Bengal gram including the offering at Thirumalvada time 
at a cost of Rs. 4 (Rupees four) per mensem, one palam of Chandanam or 
sundal paste at a cost of Re. 1 (Rupee one) per mensem, thirtham or blessed 
water and spices therein and light at Tholasujammah plant at acost of 
Rs. 1-8-0 (Rupeds one and a half), cardamoms and ¢loves ata costof As. 8 
(Annas eight) per mensem, and Netti Pushpamala or garland of flowers round 
the head of the Swamı at a cost of Rs. 2 (Rupees two) per mensem. These 
charities shall be conducted daily. Moreover, in the second Vidayati 
Utsavam in Vidayati festival following Brahma Utsavams the offerings of 
eight gunus of Akkaravadisal (sugar rice), eight gunus of Bakalabath (curd 
Tice), six Pongal Taligas, three-fourths of a measure ofDosays (rice cakes), 
two measures of sumdals, three-fourths of a measure of Vadapadi, one 
measure of Vedapappu, one viss of jaggery for panakam, and pattis, 
chandanam, spices and abbishekam and all the expenses shall be conducted 
at a cost of Rs. 125 (Rupees One hundred and twenty-five). From and out 
of the balance left after deducting from the income of immovable properties 
which are in the name of the aforesaid Triplicane Tholasingaperumal, the 
taxes, repairs, gumasta and other charges, the charities written above shall 
be performed permanently and without obstruction by my heirs, executors. 
and administrators. Should there arise any increase or decrease in the 
income of the said houses, shops and gardens by any reason other than the 
default of the said persons it shall on such occasions be conducted suitably to- 
such amounts as are realised.” 


In the next paragraph the testator directs the money required 
to defray the costs of other religious charities which are 
specified should be paid out of the income of the house and 
shop known as No. 138 in Devaraja Mudali Street. As I have 
indicated in this block of property are seven “houses and shops. 
but only one of the buildings is charged with these expenses. 
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Any excess of income from this property is to be enjoyed by 
the testator’s “heirs”, etc. The testator then directs that if his 
adopted son should prove to be wise and behaved properly the 
estate should be delivered to him upon his attaining 25 years 
of age. If at that time he was in “wicked ways” he should only 
be paid Rs. 15 per mensem for his maintenance. In paragraph 7 
the testator gives these directions :— 


“My wife Lakshmamma should enjoy for her life the balance left after 
deducting taxes and other charges from the income of the houses and 
bazaars having Nos. 133 to 139 in Devaraja Mudali Street and she may 
appropriate as she pleases the jewels which she is at present wearing.” 


There are other provisions but these have not been stressed 
in the arguments. 

The suit was tried by Wadsworth, J., who held that the 
testator before his death had made an absolute dedication of 
the property in suit and that the will so far as the dedicated 
property is concerned should only be read as containing 
directions for the guidance of future trustees in the administra- 
tions of the trust. The plea of limitation was raised by the 
appellants before the learned Judge but rejected. The appellants 
admit that if the property has been dedicated absolutely the 
only other question is that of limitation. 

There is no evidence of the manner in which the income of 
the property in suit was applied from the date of the “A” form 
certificate, namely, 21st February, 1891, to the date of the 
testator’s death, nor is there any evidence as to what became of 
the income after his death until about the years 1919 or 1920. 
There is evidence that for five or six years before 1926 the 
income was applied for the purposes declared by the testator 
but it is not disclosed whether the income was applied in whole 
or only in part. If the grandfather’s application for a certificate 
in form “A” and the certificate can be read as completing the 
dedication it matters not what became of the income. If there 
was a completed dedication the misapplication of the income 
would not affect its validity. In Sunder Singh-Mallah Singh 
Sanatan Dharam High School Trust, Indaura v. M anaging 
Committee, Sunder Singh-Mallah Singh Rajput High School, 
Indaural, the Judicial Committee accepted, subject to a qualifica- 
tion, the following statement of the law made by the Lahore 
High Court: 

“It is not dispujed that for the foundation of a charitable endowment 
by a Hindu in the province no writing is required. What is necessary is that 
1. (1938) 1 M.L.J. 359: L.R. 65 LA. 106: I-L.R. (1938) Lah. 63 (P.C). 
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the purpose be clearly specified and that the property intended for the 
endowment should be set apart as dedicated to that purpose. It is necessary 
that the donor should divest himself of the property. Whether he has done 
so is to be determined by his subsequent acts and conduct. AL these pro- 
positions are well established, It is not disputed that a valid endowment 
once created cannot be revoked by the donor.” 


The qualification of the Board was in these terms :— 
“Their Lordships agree with this statement, except that the evidence of 
divestiture may be contemporaneous, as in this case, and, in such a case, the 
subsequent acts and conduct of the donor are irrelevant and cannot reinvest 
him.” 

Now what is the position here? The grandfather, the 
absolute owner of the property in a written application to the 
Collector stated that he had set apart the property as a perpetual 
gift to the deity and asked that a certificate should be issued 
showing that the title to the property was in the deity. -This 
application was granted and a deed was drawn up and executed 
by the grandfather as the trustee of the property vested in the 
deity by which he covenanted for himself, his heirs, executors, 
administrators, personal representatives, and assigns to pay the 
land-tax to the Secretary of State for India. These documents 
clearly show that the grandfather had divested himself of all 
personal interest in the property and obtained from the Secretary 
of State recognition that the title was in the deity. This is not 
a case of a colourable transaction. It is true that here we do 
not know whether the grandfather utilised the income for the 
trust purposes but this does not matter as there was complete 
divestiture. 


Mr. Venkatarama Sastri on behalf of the appellants has 
contended that in view of the provisions of the will the proper 
construction to be placed on the application to the Collector and 
the “A” form certificate is that there was merely an intention to 
dedicate. He hasargued thata contrary construction would mean 
that there would be nothing left for the heirs and the testator 
could never have intended this. Lam unable to agree that this would 
be the case. Of the seven shops and houses known as Nos. 133 to 
139 only one was charged for religious purposes and the wording , 
of the will indicates that it was anticipated that there would 
be surplus income even from this one item of property. In any 
event there were six houses and shops entirely uncharged. It. 
is trne that the testator directed that his widow should enjoy 
the income of this property for her life and there is no refer- 
ence to any provision for the adopted son. .The adopted son 
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was at that time a boy arid it may very well be that the testa- 
tor considered that the income from the uncharged property 
was sufficient to support both the mother and son. But be this 
as it may, the second paragraph of the will is in itself opposed 
to the contention that there was to be merely a charge. The 
words “should there arise any increase or decrease inthe income 
of the said houses, shops and gardens, by any reason other than 
the default of the said persons it shall, on such occasions, be 
conducted suitably to such amounts as are realized” mean 
in my opinion that if there was more income than was 
anticipated more should be spent on the religious objects which 
the testator had in mind and if the income showed a 
decrease less should be spent. Then in paragraph 3 where the 
charge on No. 138, Devaraja Mudali Street, is created there is 
a special direction that the balance left over after meeting the 
expenses referred to should be enjoyed by the testator’s heirs. 
There is no such provision in the clause relating to the property 
in suit. For these reasons I am unable to accept Mr. Venkata- 
rama Sastri’s argument that the will shows that in 1890 and 
1891 the grandfather had only an intention of dedicating the 
property and that the dedication which only amounted toa 
charge was given by the will. The application to the Collector 
itself negatives this argument and by the deed of the 21st 
February, 1891, the intention was carried into effect. Accord- 
ingly I hold that there was a completed dedication and that the 
appellants acquired no title to the property. There is no doubt 
that they were misled. The father of the first and second 
respondents when the property came in his possession, succeeded 
in getting an A form certificate which disclosed merely a title 
in him, but the appellants if they had taken the prudent course 
of searching the registers in the Registrar’s office before accept- 
ing his title would not have been in the predicament which they- 
are now in. 


The point of limitation does not require much discussion. 
as there is the authority of this Court which bound the learned. 
Judge and binds us. The appellants say that the article ‘of the- 
Limitation Act which applies in this case is Art. 134 as it stood 
before its amendment by the Indian Limitation Act, 1929, which 
came into force on the 1st January of that year. Before. the: 
amendment the @rticle provided that the period of limitation 
for a suit to recover possession of immovable property con- 
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veyed or bequeathed in trust or mortgaged and afterwards 
transferred by the trustee or mortgagee for a valuable considera- 
tion was twelve years from the date of the transfer. The am- 
ending Act makesthe period run from the date when the transfer 
becomes known to the plaintiff. It is conceded that if the 
article as it now stands applies the suit was in time but it is 
said that it cannot apply and that the mortgages stand as the 
suit was filed more than twelve years after the mortgages had 
been entered into. The mortgages were simple mortgages and 
the mortgagees were not put in possession until the lith 
October, 1924, when the property was conveyed to them. In 


` Mulla Veetil Seeti Kutti v. K. M. K. Kunhi Pathummat, which | 


was decided before the amendment of the Limitation Act, a Full 
Bench of this Court held that Art. 134 of the Limitation Act 
did not apply to a transfer from a trustee or mortgagee under 
which possession was not taken by the transferee. Mr. Venkata- 
rama Sastri has conceded that in the face of this ruling he 
cannot maintain in this Court that the old Art. 134 applies. 

The appeal fails and must be dismissed with costs in 
favour of the-first and second respondents. The fourth and 
fifth respondents will be granted their costs out of the trust pro- 
perty and we fix the amount at Rs. 50. 

K. S. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE WADSWORTH. 





Vedala Vallabhacharyulu .. Petitioner® (Petitioner) 
v. 
Vedala Rangacharyulu§ and 
another .. Respondents (Respondents). 


Madras Agriculiurists Relief Act (IV of 1938)—Court hearing appeal 
from decision in a swit wherein plaintif seeks to escape liability from a 
decree of another Court—If has jurisdiction to scale down the decree 
attacked. 

The Court hearing an appeal from a decision in a suit wherein the 
plaintiff seeks to escape liability from a decree of another Court, has no 
jurisdiction under S. 19 or any other section of Madras Act IV of 1938 to 
scale down the decree which is being attacked at the instance of the 
plaintiff. 

Petitions under S. 115 of Act Vof 1908, praying the High 
Court to revise the orders of the District Court of Kistna dated 


1. (1917) 33 M_L.J. 320: LL.R. 40 Mad. 1040 (F.B.). | 
* C. R. Ps. Nos. 1123 and 1124 of 1939. 23rd July, 1940. 
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27th January, 1939 and made in I. A. No. 89 of 1939 in A. S. 
No. 133 of 1938 and I. A. No. 88 of 1939 in A. S. No. 110 of 
1938 respectively (O. S. Nos. 431 and 212 of 1935 respectively, 
District Munsif’s Court, Masulipatam). 

C. Rama Rao for Petitioner. 

P. V. Vatlabhacharyulu for Respondents. 

The Court delivered the following 

JUDGMENT.—It seems to me apparent that the Court hear- 
ing an appeal from a decision ina suit wherein the plaintiff 
seeks to escape liability from a decree of another Court, has no 
jurisdiction under S. 19 or any other section of Madras Act IV 
of 1938 to scale down the decree which is being attacked at the 


instance of the plaintiff. The petitions are dismissed with costs. 


in C. R. P. No. 1123 of 1939. 
K. S. ——— Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. | 


Thiravia Nadar .. Petitioner*  (Petitioner-1st 
Defendant) | 
v. 
Paulraj Chelliah Nadar and 
others .. Respondents (Respondents- 
Plaintiffs 1 to 3 and. 3rd 
Defendant). 


Madras Agriculiurists Relief. Act (IV of 1938)— Iudgment-debtor 
depositing under O.21, r. 89, Civil Procedure Code, the amount necessary to 
have sale sei aside and decree-holder drawing amount in full satisfaction of 


decree—A pplication for scaling down—Susiainability—De posit on date when- 


Act IV of 1938 came into force—Effect. 

The petitioner deposited under O. 21, r. 89 of the Code of Civil Proce- 
dure the amount necessary to have the sale set aside and this amount was 
withdrawn by the decree-holder in full satisfaction. The deposit was made 
on the date when Act IV of 1938 came into force but the application for 
scaling down was made long after. 

Held, there no longer remained a debt to found an application under 
Act IV of 1938 or a decree to scale down. Thereis no subsisting sale to set 
aside and the fact that the deposit was made on the day the Act cathe into 
force has no bearing as the application was made long after. 


Petition under Ss. 115 and 151 of Act Vof 1908 and 
S. 224 of the Government of India Act, praying the High Court 
to revise the order of the Court of the District Munsif of 
ED 


* C. R P. No. 131 of 1939. i 29th July, 1940. 
53 


Vallabhe- 
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Srivaikuntam dated 9th August, 1938 and madein I. A. No. 318 


oÍ 1938 in O. S. No. 347 of 1934. 


J. S. Vedamanickam for Petitioner. 
Respondents not represented. 
The Court delivered the following 


JupGMENT.—The petitioner having deposited under O. 21, 
r. 89 of the Code of Civil Procedure the amount necessary to 
have the sale set aside and this amount having been withdrawn 
by the decree-holder in full satisfaction, there no longer remains 
a debt to found an application under Madras Act IV of 1938 
or a decree to scale down. No refund of amounts paid can be 
ordered except under provisions of Ss. 22 to 25, which have no 
application when there is no subsisting sale to set aside. And 
the fact that the deposit under O. 21, r. 89 of the Code of Civil 
Procedure was made on the day when the Act came into force 
has no bearing, when once it is conceded that the application 
under the Act was made long after the decree had been satisfied. 

The petition is dismissed. 

There will be no costs. 

K. S. —— Petition dismissed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—-MR. JUSTICE LAKSHMANA RAO. 


The Public Prosecutor .. Appellani*™ 
v. 
Chelliah Tevan and another .. Respondents (Accused). 


Madras Borstal Schools Act (V of 1926), S. 7—Swubmsthing proceedings 
to Joint Magistrate under S.7 (1) with opimon that the convicted persons 
were proper persons to be detained tna Borstal School—Joini Magistrate's 
powers under S.7 (2). 

A conviction has to be recorded before the proceedings are submitted by 
a Sub-Magistrate under S.7 (1) of the Madras Borstal Schools Act and 
when the proceedings reach the Joint Magistrate he has to deal with a 
person who hasbeen convicted. The powers conferred by S.7 (2) of the 
Act are neither appellate nor revisional and only such order as can be 
passed upon a convicted person is permissible. It is not permissible for the 
Joint Magistrate to acquit the accused, 

Appeal under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid respondents 
(accused) by the Joint Magistrate of Tuticorin in C.C. No. 173 


of 1939 on his file. 
N. T. Ragunathan for Accused. : 


NR ne ee ———— TT 


* Cri. App. No. 172 of 1940. 9th August, 1940. 
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The Court delivered the following 

JUDGMENT.—The respondents were convicted by the Sub- 
Magistrate of Tuticorin fon offences punishable under Ss. 323, 
324 and 114 of the Indian Penal Code and the proceedings were 
submitted to the Joint Magistrate of Tuticorin under S. 7 (1) 
of the Madras Borstal Schools Act with the opinion of the Sub- 
Magistrate that the respondents who are adolescent offenders as 
defined in S. 2 (1) of the Act are proper persons to be detained 
in a Borstal School. The Joint Magistrate acquitted the respon- 
dents and the question is whether this is permissible. 

The proceedings were submitted under S. 7 (1) of the 
Madras Borstal Schools Act which provides that when a Magis- 
trate not empowered to pass sentence under that Act is of 
opinion that an adolescent offender is a proper person to be 
detained in a Borstal School he may without passing sentence 
record such opinion and submit his proceedings and forward the 
adolescent offender to the District Magistrate or Sub-Divisional 
Magistrate to whom he is subordinate and the Joint Magistrate 
to whom the proceedings were submitted has to dispose of the 
case as prescribed in S.7 (2) of the Madras Borstal Schools 
Act. That section provides that he may make such further 
enquiry if any as he may think fit and pass such sentence or 
order dealing with the case as he might have passed if the 
adolescent had been tried by him, and as pointed out in The 
Public Prosecutor v. Malaipatht Gurappa Natdul, with reference 
to the analogous provision in S. 380 of the Code of Criminal 
Procedure, it is not permissible to the Joint Magistrate to 
acquit the accused. A conviction has to be recorded before the 
proccedings are submitted under S. 7 (1) of the Madras Borstal 
Schools Act as otherwise there would be no “adolescent 
offender’ and when the proceedings reach the Joint Magistrate 
he has to deal with a person who has been convicted, The 
powers conferred by S. 7 (2) of the Madras Borstal Schools 
Act are neither appellate nor revisional, and the order permis- 
sible under S. 7 (2) is only such as can be passed upona 
convicted person. The order of acquittal is therefore set aside 
and the case will go back to the Joint Magistrate for disposal 
according to law. 

K. S. Order of acquittal set aside. 








Die ieee 


1. (1933) 65 M.L.J. 405: IL.R 57 Mad. 85. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR, JUSTICE WADSWORTH. 
Katachikandi’ Thiyyathikandi 
Abdulla Kaka . ~ Appellani® (Respondent) 
Vv. 
Kadumandra K. Muthanna .. Respondent (Petitioner). 
Civil Procedure Code (V of 1908), Ss. 40 and 67 (2)—Rwle promulgated 
in Coorg province embodying restrictions on sale of land in execution—If 


applicable to Coorg decree transferred io Courtin Madras Presidency for 
execution, 


Under S. 67 (2) of the Civil Procedure Code the Chief Commissioner of 
Coorg has promulgated a rule to the effect that ‘lands, houses and other 
buildings and al] immovable property shall not be liable to attachment or 
sale in execution of decrees of Civil Courts in Coorg with the exception of 
such immovable property as shall have been mortgaged or otherwise speci- 
fically pledged as security for the debt which is the subject-matter of the 
decree sought to be executed.” 


Where a decree from Coorg was transferred to the Court of the District 
M unsif of Cannanore for execution, 


Held, the rule embody the restriction upon sales of land in execution of 
decrees of Civil Courts, applies only to sales of land within the jurisdic- 
tion of the local Government of Coorg. Therefore a decree-holder can 
execute his decree in the Madras Presidency by the sale of land situated 
there in spite of the restrictions under the special rule upon its execution 
within the province of Coorg. 


Appeal against the order of the District Court-of North 
Malabar. dated 29th October, 1936 and made in A. S. No. 134 
of 1936 preferred against the order of the Court of the District 
Munsif of Cannanore dated 8th June, 1936 and made in R. E. 
P. No. 196 of 1936 (O. S. No. 48 of 1935, Coorg Sub-Court). 


O. T. G. Nambiar and C. K. Kerala Varma for Appellant. 
B. Sitarama Rao for Respondent. 
The Court delivered the following 


JUDGMENT.—This appeal raises the question of the effect 
of a special rule-promulgated by the local Government of Coorg 
to govern the execution of decrees in that province, upon the 
execution of such decrees when transferred to a Court in British 
India. The appellant is the judgment-debtor. The Subordi- 
nate Judge of Coorg passed a money decree against him and 
that decree was transferred for execution to the Court of the 


* A. A. A. O. No. 42 of 1937.. 15th August, 1939. 
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District Munsif of Cannanore. Under S. 67 (2) of the Code 
of Civil Procedure, the Chief Commissioner of Coorg has 
promulgated a rule to the effect that ‘lands, houses and other 
buildings and all immovable property shall not be liable to 
attachment or sale in execution of decrees of Civil Courts in 
Coorg with the exception of such immovable property as shall 
have been mortgaged or otherwise specifically pledged as secu- 
rity for the debt which is the subject-matter of the decree 
sought to be executed.’ The-argument of the appellant is that 
this rule must be read as restraining the execution of a Coorg 
decree for money by the sale of lands even when the decree has 
been transferred for execution in British India. As the rule 
stands, the words ‘in Coorg’ might be read either as qualifying 
‘decrees of Civil Courts’ or as qualifying the words ‘shall not 
be liable to attachment or sale in execution.” The former inter- 
pretation is possibly the more natural reading of the English 
words. But I am of opinion that it cannot be the proper inter- 
pretation of the clause. The reason for the rule is doubtless 
the curious tenures in Coorg whereunder the person in separate 
enjoyment of land commonly has no power of alienation without 
the consent of distant relatives, who are all notionally regarded 
as having an interest in land given for enjoyment to each 
member of a large family. Sub-S. (1) of S. 67, Civil Procedure 
Code, expressly restricts the power of making special local rules 
regarding the sale of any class of interest in land in execution 
of decrees for money, to those cases in which the interests are 
so uncertain or undetermined as, in the opinion of the local 
Government, to make it impossible to fix their value. Sub- 
S. (2) does not contain any such restriction but it empowers 
the local Government to re-enact any special rule already 
in force before the Code came into operation in the Pro- 
vince. It is reasonable to suppose that the object of the second 
sub-section is to deal with cases substantially similar to 
those dealt with in the first sub-section. Having regard to the 
language of S. 67 (2), one must, I think, read this rule as a 
rule merely governing the execution of decrees withih the 
province of Coorg, for the power to re-enact such special rules 
seems to contemplate only the enactment of rules restricting 
execution of money decrees within the local area. One may 
even doubt whether any local rule purporting to restrict or 
control the execution of decrees in another province would 
have any validity, having regard to the provisions of S. 40 


Abdulla 
Kaka 


y. 
‘Muthanna. 


Abdulla 
Kaka 


v. 


Muthanna, 


422 | THE MADRAS LAW JOURNAL REPORTS. [1940 


which prescribes that where the decree is sent for execution in 
another province, it shall be sent to such Court and executed in 
such manner as may be prescribed by rules in force in that pro- 
vince. Clearly the Code contemplates the exercise of the rule- 
making power with reference to execution in any province by, 
the Government of that province. One must therefore read this 
special rule in the light of the general provisions of the Code of 
Civil Procedure and in so far as it is ambiguous, it must be 
interpreted having regard to the powers which the local Govern- 
ment of Coorg could legally exercise under the Code of Civil 
Procedure. In my opinion, the local Government of Coorg had 
not the power, nor is it likely to have intended to frame rules 
to restrict the execution of its decrees when transferred io a 
Court in the Madras Presidency. 


I am therefore of opinion that the rule embodying the 
restriction upon sales of land in execution of decrees of Civil 
Courts, applies only to sales of land within the jurisdiction of 
the local Government of Coorg. It follows therefore that the 
Courts below are right in holding that the decree-holder can 
execute his decree in the Madras Presidency by the sale of land 
situated there, in spite of the restrictions under the special rule 
upon its execution within the province of Coorg. The appeal 
is therefore dismissed with costs. Leave to appeal is refused. 

KD: Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—SIR ALFRED HENRY LIONEL LEACH, Chief 
Justice AND MR. JUSTICE KuNHi RAMAN. 

M. L. N. Mahalingam Chettiar, minor 
by Rao Sahib R. Krishna Atyar, 
interim Guardian .. Petitioner” (Defendant) 





Uv. 
Raja Srimanthu Muthu Vijia Raghu- 
-natha Doraisingam alias Gowri 
Vallabha Thevar Avergal, Zamin- 
dar of Sivaganga, through his 
Diwan and authorized agent, R.M. 
Sundaram, Esq., I.C S. `.. Respondent (Plaintiff). 
Madras Elementary Education Act (VIII of 1920), Ss. 34 and 36— 


Education-tax levied by District Board—If tax levied by Governmeni—Local 
authority if Government. 


* C. R. P. No. 1262 of 1936. 19th July, 1939. 
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Where a lease deed leasing five villages in a Zamindary, provided that 
the lessee should be liable for the road cess and the mahimas payable in 
respect of the villages and further provided that the lessee “shall deliver the 


account asked for as well as the tax, etc, levied from time to time by the | 


Government”, the lessee is not bound thereby to pay the education-tax 
imposed by the District Board under the powers vested in it by the Madras 
Elementary Education Act, 1920, as the District Board is not “the Govern- 
ment” and the tax is levied not for the benefit of the Government but for 
the purpose of elementary education in the particular district, 


Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Sivaganga dated 28th July, 1936 and made in 
S.C.S. No. 462 of 1935. 

T. M. Ramaswami Atyar for Petitioner. 


C. Narasimhachari and M. E. Rajagopalachari for 
Respondent. 

The judgment of the Court was delivered by 

The Chief Justice —On the 20th March, 1887, the respon- 
dent’s predecessor-in-title granted to the petitioner's predecessor- 
in-title a lease in perpetuity of five villages in the Sivaganga 
Zamindari in the Ramnad District at an annual rental of 
Rs. 5,000. The deed provided that the lessee should be liable 
for the road cess and the mahimai payable in respect of the 
villages. It contained the further provision that the lessee 
should “deliver the account asked for as well as the tax, etc, 
levied from time to time by the Government.” At the time of 
the execution of the document the only local tax was the road 
cess, but as the result of the passing of the Madras Elementary 
Education Act, 1920, the District Board imposed an education- 
tax. The respondent was compelled by the local authority to 
pay this tax and he filed the suit out of which this revision 
application arises in the Court of the Subordinate Judge of 
Sivaganga to recover from the petitioner what he had paid by 
way of education-tax for faslis 1342, 1343 and 1344. He 
averred that by reason of the terms of the document the 
petitioner was bound to pay the tax. The Subordinate Judge 
held in favour of the respondent and granted him a decree for 
Rs. 250, This suit was a small cause suit and as no appeal lay 
the petitioner filed this application in revision. His contention 
ig that the Subordinate Judge has misread the document. He 
says that it imposes no liability on him to pay the education-tax. 

The .petitioner’s case is Well founded. The document states 
what the petitioner shall pay. He has to pay the road cess and 
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any tax levied from time to time by the Government. ‘The 
education-tax is not a tax levied by the Government. It is 
levied by the District Board. It is true that S. 34 (2) of the 
Madras Elementary Education Act, 1920, provides that a 
District Board must obtain the previous sanction of the local 
Government, unless it is directed by the local Government to 
levy the tax, but in any event the levy is by the District Board 
and not by the Government. The tax is levied not for the 
benefit of the Government, but for the purpose of elementary 
education in the particular District. S. 36 read with S. 34 (2) 
provides that the tax shall be deemed to be an addition toa 
tax levied under all or any of the following heads, namely, 
land cess, profession-tax and house-tax. But in no sense is the 
tax levied by the Government. 

Mr. Narasimhachariar bas asked the Court to hold that the 
word “Government” should be interpreted as including the 
District Board. To do so would in my opinion be to distort 
the true meaning of the word. Moreover S. 3 (21) of the General 
Clauses Act, 1897, says that “Government” or “the Govern- 
ment” shall include the local Government as well as the Govern- 
ment of India. No reference is made to local authorities. There 
is a further answer to Mr. Narasimbachariar’sargument. If one 
turns to the sentence which precedes the provision in the deed 
with regard to the levy of tax by the Government one sees that 
the parties used the word “Government” in its proper sense. 
The lessee shall “monthly, deliver in the taluk cutcherry the 
accounts relating to Avari (indigo), cotton, etc., regarding the 
said villages to be submitted to the Government.” These 
accounts have not been submitted to a local authority. No 
provision having been made in the document for the payment 
by the lessee of any local tax other than the road cess the res- 
pondent cannot in law claim to recover his payments in respect 
of the education-tax from the lessee by virtue of the deed, and 
the decree passed against the petitioner on the basis of the deed , 
is contrary to law. 

Mr. Narasimbachariar has asked that he be given leave to 
amend his plaint in order to plead the right to recover half the 
amount under the provisions of S. 88 of the Madras Local 
Boards Act, 1920. Mr. T. M. Ramaswami Ajyar, the learned 
advocate for the petitioner, has no objection to the amendment 
being allowed provided he is allowed to plead to the amended 
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plaint. As a matter of fact, in the grounds of appeal he raised 
the same contention himself as an alternative to his plea of 
complete non-liability. In these circumstances we will grant 
the respondent leave to file an amended plaint in the trial Court 
with liberty to the petitioner to amend his written statement 
should he so desire. 


The case will be remanded to the trial Court to be dealt 
with according to law after amendment of the pleadings. The 
decree which has been passed is set aside and the petitioner is 
entitled to his costs in this Court. The costs in the trial Court 
will abide the further hearing. 

Da VeV. ; Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SiR ALFRED Henry LionEL LEAcH, Chief 
Justice AND Mr. JUSTICE KRISHNASWAMI AIYANGAR. 


Chidambaram Chettiar .. Appellant® (Plaintif). 


Court-Fees Act (VII of 1870), S.12 (ii) and Sch. II, Art. 17-4—Suit for 
declaration filed before Disirict Munssf—Transferred to Subordinate Judge's 
Court to be tried with another sutt—Dismissal of the suits by the Subordi- 
nate Judge—Appeals therefrom, one to District Court and another to High 
Court—Court-fee under Art, 17-A tf payable as a District Munsif's decree or 
a Subordinate Judge’s decree—Disirict Comrt accepling fee paid as correct 
—High Court if can call upon appellant to pay additional Comrt-fee when the 
appeal comes before tt—Scope of S. 12 (+), Court-Fees Act. 


C filed a suit in a District Munsif’s Court for a declaration that a 
certain alienation was 2 fraud on creditors anda similar suit in respect of 
another alienation in the Subordinate Judge's Court. The suit. filed in the 
District Munsif’s Court was transferred to the Subordinate Judge’s Court 
and both the suits were tried together and both were dismissed by a com- 
mon judgment. C then filed an appeal to the High Court against the Sub- 
ordinate Judge’s Court suit and an appeal was filed to the District Court 
against the decree in the suit originally filed in the District Munsif’s Court 
paying a Court-fee of only Rs, 15 under Art. 17-A treating it as a decree of 
the District Munsif. The District Judge accepted the Court-fee paid as being 
correct. The appeal was transferred to the High Court for being heard 
with the other appeal and the High Court then called on the appellant C to 
pay deficit Court-fee of Rs. 85 treating the decree as one of the Subotdinate 
Judge only. 

Held, that the decree was a decree of the Subordinate Judge and not that 
of the District Munsif though passed in a suit first instituted before the 
District Munsif and the proper Court-fee is Rs. 100 under Art. 17-A ofthe 
Court-Fees Act, as thé value of the suit is less than Rs. 10,000, 
Ie AA 

* Appeal No. 251 of 1939. 21st November, 1939,” 
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Held, further, that the High Court as an appellate Court has got power 
under S, 12 (18) to correct a mistake made below and that even though the 
District Court decided that the fee paid was proper. 


Appeal against the decree of the Court of the Subordinate 
Judge of Coimbatore dated 22nd November, 1937, in O. S. 
No. 176 of 1937. 

K. V. Ramachandra Atyar for Appellant. 

T. Krishna Rao for The Governmeni Pleader (B. Sttarama 
Rao) for Government. 

The Order of the Court was delivered by 

The Chief Justice —This appeal has been placed before us 
to-day on a question raised with regard to the Court-fee paya- 
ble. The memorandum of appeal bears a Court-fee stamp of 
Rs. 15 and the Deputy Registrar has called upon the appellant | 
to day an additional fee of Rs. 85. onthe ground that the 
memorandum should be stamped with a fee of Rs. 100 under 
the provisions of Art. 17-A'of the Second Schedule of the 
Court-Fees Act. As the appellant questioned the validity of 
the Deputy Registrar’s decision a notice was issued to the 
Government Pleader. The facts are these. The appellant filed 
a suit in the Court of the District Munsif of Dharapuram fora 
declarationthat a certain alienation was a fraud on creditors. 
He filed a similar suit in respect of another alienation in the 
Court of the Subordinate Judge of Coimbatore. The suit 
filed in the Court of the District Munsif was subsequently 
transferred to the Court of the Subordinate Judge and tried 
along with the suit which the appellant had filed in that Court. 
By acommon judgment the two suits were dismissed. The 
appellant then filed an appeal to this Court against the decision 
in the suit which he had filed in the Court of the Subordinate 
Judge and filed an appeal to the Court of the District Judge of 
Coimbatore in respect of the decree of the Subordinate Judge 
in the suit which was originally filed in the Court of the District 
Munsif. This is the appeal which has given rise to the question 
of stamping. 

The memorandum of appeal was stamped with a fee of 
Rs. 15 when it was presented to the Court of the District Judge 
and the District Judge accepted it as being correct. Art. 17-A 
provides that the Court-fee on a memorandum of appeal in a 
suit for a declaration without consequential relief in a District 
Munsif’s Court shall be Rs. 15:- The District Court, however, 
erred in accepting the memorandum as having been properly, 
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stamped. The decree which was challenged was a decree of the 
Court of the Subordinate Judge and not of the Court of the 
District Munsif and Art. 17-A clearly states that in the caseof a 
memorandum of appeal against a decree of a District Court or 
a Sub-Court the fee shall be Rs. 100 if the value for purposes of 
jurisdiction is less than Rs. 10,000, as in this case. The argu- 
ment of the appellant that the fact that the suit was originally 
filed in the Court of the District Munsif makes it a decree of 
that Court cannot be accepted. The decree was passed by the 
Court of the Subordinate Judge and is rightly declared to be a 
decree of that Court. 


The learned Advocate for the appellant has suggested that 
this Court has no jurisdiction to require payment of the differ- 
ence between Rs. 15 and Rs. 100 by reason of S.12of the 
Court-Fees Act. He says that there was no question raised 
when the appeal was filed in the Court of the District Judge and, 
not having been raised there, it cannot be raised here. This 
argument ignores the facts and the wording of the section. 
The District Court in accepting the memorandum of appeal at 
Rs. 15 did decide that that was the proper fee. S. 12 (44) gives 
an appellate Court power when an appeal comes before, it to 
correct a mistake made below, and this mistake was corrected 
by the direction of the Deputy Registrar. There is no sub- 
stance in the appellant’s objections and they must be overruled. 
As he has insisted on these questions being argued and as the 
Government Pleader has been served the appellant must pay 
costs which we fix at Rs, 50. The appeal will not be accepted 
until both the Court-fee and the costs which we have now 
awarded have been paid. l 

S.V.V. Court-fee question answered against the appellant. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE PANDRANG Row AND MR. Justice 
ABDUR RAHMAN, 


Venugopal Pillai and others .. Appellants* (Defentants 
í and 3 to 6) 
v. 
Thirugnanavalli Ammal .. Respondent (Plaintiff). 


Civil Procedure Code (V of 1908), O. 2, r. 2 and S,149—Earker suit for 
canceling a lgase in respect of swit properties—Later swit for past mesne 
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profits—Whether barred—Cwvil Procedure Code, 5. 149—Grant of time for 
payment of deficit court-fee after clasm barred by limitation—E fect. 

After an earlier successful suit for cancelling a certain lease the plain- 
tiffs filed a suit for past mesne profits. It was contended that this suit was 
barred by Civil Procedure Code, O. 2, r. 2 on the ground that the claim for 
mesne profits should have been included in the earlier suit inasmuch as it 
arose out of the same cause of action, In the plaint in the earlier suit the 
plaintiff had stated that he intended to bring a separate suit in respect of 
past mesne profits. 

-Held, following Ponnammal v. Ramamirda Aiyar, (1914) 28 ML.J. 127: 
LL.R. 38 Mad. 829 (F.B.) and Khuddus v. Mahammad Hussain, (1926) 51 
M L.J. 252, that the claim for mesne profits need not be included in & suit for 
recovery of possession of property in respect of which mesne profits are 
claimed by reason of O. 2, r. 2, Civil Procedure Code. l 

Naba Kumar Hasra v. Radhashyam Mahis, (1931) 61 M.L.J. 294 (P.C), 
distinguished. 

Held, further, whatever the reasons for the Courts granting time for 
payment of deficit court-fees, the efect of the grant of time, even if it is 
after the claim is barred by limitation, is that the plaint takes effect 
as if it had been presented along with the full court-fee on the date of its 
first presentation. 

Basavayya v. Venkatappayya, (1926) 51 M-L.J. 90, relied on. 


Appeal against the decree of the Court of the Subordinate 
Judge of Cuddalore in O. S. No. 4 of 1933. 

K. Bashyam Aiyangar and J. R. Gundappa Rao for 
Appellants. 

T. R. Venkatarama Sasiriar and T, E. Ramabhadrachari 
for Respondent. 


The judgment of the Court was delivered by 

Pandrang Row, J.—This is an appeal by defendants 1 and 
3 to 6 from the decree of ihe Subordinate Judge of Cuddalore 
dated 11th October, 1937, in O. S. No. 40f 1933, a suit to 
recover mesne profits for fasli 1333 in respect of certain pro- 
perties together with interest thereon. ‘There was an earlier 
suit between the parties which related to these very properties 
for cancelling a certain lease granted in respect of them by the 
plaintiff’s great-grandmother (second defendant) on the 8th of 
August, 1923, for three years in favour of the first defendant. 
The properties in question belonged to the plaintif who was 
then a minor under the testamentary guardianship of the second 
defendant, the great-grandmother who had been appointed to 
manage the properties by the will of the plaintifi’s father, one 
Thangaswami, dated 6th July, 1915. The testator died a few 
days later and in the previous suit there wag no dispute as to 
the genuineness of the will That suit was decreed and the 
appeal from the decree of the first Court was dismissed by the 
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High Court on 30th August, 1932. There was some attempt 
made to take the matter to the Privy Council but the idea was 
finally abandoned and the decree of the High Court which 
dismissed the appeal with costs was the final detision in that 
suit. The present suit was instituted on the 14th of October, 
1932, that is to say, one and a half months after the High Court 
had decided the suit in favour of the plaintiff who claims to 
have attained majority, being till then a ward of the Court 
under the Guardian and Wards Act, only after attaining her 
21st year which, according to her, was on the 15th October, 
1929. The present suit was thus instituted just before the lapse 
of the period of three years after attaining majority. The suit 
has been decreed by the Subordinate Judge and the present 
appeal is, as stated already, by defendants 1 and 3 to 6. 


As in the Court below, in this appeal also, a good deal of 
argument has been directed to the point of the alleged bar 
imposed by O. 2, r. 2, Civil Procedure Code, to the present suit, 
the appellants’ contention being that the present claim for mesne 
profits for fasli 1333 should either have been included or had 
actually been included in the earlier suit inasmuch as it arose 
out of the same cause of action. This point has been discussed 
by the Court below somewhat briefly and rightly so because the 
point is really concluded by the Full Bench decision in Ponnam- 
mal v. Ramamirda Aiyar|, which has been subsequently followed 
in Khuddus v. Mahammad Hussain® and it may also be added 
that no other High Court has taken a different view, and on the 
other hand there are several decisions of other High Courts 
which take the same view, namely, that a claim for past mesne 
profs need not be sued for ina suit for recovery of posses- 
sion of the property in respect of which mesne profits are 
claimed by reason of O. 2, r. 2, Civil Procedure Code. The 


only important reason given to us by the learned advocate for . 
the appellants for not accepting the view of the lower Court on. 


this point which merely followed the Full Bench decision in 


Ponnammal v. Ramamirda Atyar! is that in view of certain. 


observations and the decision in a later Privy Council case 
Naba Kumar Hasra v. Radhashyam Moahis®, it must be held 
that the view taken by the Full Bench in Ponnammal v. Ramia- 
mirda Atyar! is not correct. No doubt, it was also argued 
tp lt gr "PS td PaCS 


e 1. (1914) 2B M L.J. 127: LL.R. 38 Mad. £29 (F.B.). 
2, (1926) 51 M.L.J. 252. 3. (1931) 61 M.L.J. 294 (P.C.). 
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that as a matter of fact the claim+to past mesne profits had 
been made in the earlier suit and therefore the present claim 
was not maintainable. There is, however, no substance in this 
contention. A perusal of the plaint‘in the former suit makes 
it perfectly clear that in so many words the past mesne profits 
due to the plaintiff in respect of the plaint properties was not 
included in the suit and that the plaintiff intended to bring a 
separate suit in respect of the same. In view of this specific 
statement, and in the absence of any language in the prayer 
portion of the plaint to show that any claim to past mesne pro- 
fits was included in the plaint, it is impossible to accept this 
contention. 

As regards the main argument, namely, that the 
Full Bench decision in Ponnammal v. Ramamirda Aiyari 
is not good law, it is enough to say that nothing in the Privy 
Council judgment in Naba Kumar Hasra v. Radhashyam 
Mahis? is really contrary to what has been stated by the 
Full Bench decision in Ponnammal v. Ramamirda Atyarl, 
The Privy Council case does not deal with a claim to mesne 
profits in the first place. Secondly, it is a case in which the 
prayer that was made in the subsequent suit, namely, for taking 
accounts, was a prayer that could have been made on the same 
foundation of fact and law as the claim in the earlier case which 
was to declare that a certain trust existed and for reconveyance 
of certain properties. It is not as if this contention that the 
Full Bench decision in Ponnammal v. Ramamirda Atyar is 
not correct in view of the Privy Council decision ‘in Naba 
Kumar Hasra v. Rudhashyam Mahis? is a new argument put 
forward for the first time. A similar contention appears to 
have been pressed in Ramiah v. Thathiah3 and repelled in that 
case by Venkataramana Rao, J. It is not necessary to repeat 
the reasons given by the learned Judge for repelling this conten- 
tion. We are in general agreement with what he has said in 
that case and we need only repeat some of the references which 
he has made in the judgment, namely, In re Kantheeswaram 
Ekanathalingaswami Koil through its trustee Vedanayagam 
Pillait, Rama Kallappa v. Saidappa Sidrama5 and Ram Karan 
Singh v. Nakchhed Ahir’. In the last of these cases, there is a 


1. (1914) 28 M L.J. 127: LL.R 38 Mad. 829. (F.B.). 
2. (1931) 61 M.L.J. 294 (P.C). 3. A.I.R. 1937 Mad. 849. 
4. (1936) 71 M.L.J. 677: I.L.R. (1937) Mad. 284. ° 
5. (1934) I.L.R. 59 Bom. 454. 6. (1931) LL.R. 53 All, 951 (Œ.B). 
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comparatively full discussion of the subject. It is enough to 
add that the law as laid down by the decision in Ponnammeal v. 
Kamamirda Atyar! merely reiterated and reaffirmed the law 
prevailing in Madras since Tirupati v. Narasimha, which isa 
case of 1888 and the Full Bench decision in Ponnammal v. 
Ramamirda Atyarl, which is a case of 1914 has held the field 
without any judicial expression of any doubt regarding its 
correctness all these years. A further point is that no other 
High Court has sounded a different note, and on the other 
hand there are several decisions which take the same view. In 
these circumstances and having regard to the state of the 
authorities which are practically unanimous for so many years, 
it is impossible for us to accept the contention put forward on 
behalf of the appellants in this case. We therefore find that 
there is no bar imposed by O. 2, r. 2, Civil Procedure Code, on 
the plaintiff’s claim for mesne profits in this case. 


The other points raised in this appeal on behalf of the 
appellants can be disposed of somewhat briefly because there is 
really no substance in them. One of the two points is one of 
limitation which was sought to be based on two grounds. 
These are dealt with in paragraphs 64 to 86 of the lower Court's 
judgment and paragraph 88 respectively, and there is little to 
add to what the lower Court has said on these points. The first 
ground is a pure question of fact, namely, the date of the birth 
of the plaintiff. There is an extract from the Birth Register 
which is not attacked on the ground of forgery or the like 
which shows that the plaintiff was born as alleged by her on 
15th October, 1908. This practically unimpeachable evidence 
and other evidence which points in the same direction has been 
sought to be attacked on the ground that the Birth Register 
extract relates not to the plaintiff but to a younger sister of 
hers who died a few days after birth. This story has been 
sought to be established by the evidence of witnesses who were 
not accepted by the lower Court as witnesses of the truth. No 
attempt was made to file any extract of the Birth Register or 
Death Register relating to this alleged younger sister of the 
plaintiff, and as the learned Subordinate Judge points out, if 
for any reason such an extract could not be got, it was open to 
the appellants to have examined at least the Village Muns#f of 
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Venugopal the village in which the plaintiff, according to the appellants, is 
Pillat alleged to have been born, namely, the village of Movur. On 
THirugnana- the whole, we see no reason to differ from the conclusion come 


l , i t 
Anaal to by the trial Judge on this pure question of fact and in 
Pandraaige OSPEC: of which the unimpeachable documentary evidence is 


Row, J. all on the side of the plaintiff ahd there is only unreliable oral 
evidence on the side of the appellants, 

As regards the other ground, very little was said to us in 
support of the contention and obviously the contention is 
without force. The contention is that the suit is barred by 
limitation because the Court gave improperly and without 
sufficient cause time for payment of court-fee after the plaint 
had been presented. Whatever might have been the reasons for 
the Court’s granting time, the effect of the grant of such time 
is clear, namely, that the plaint takes effect as if it had been 
presented along with the full court-fee on the date of its first 
presentation, a proposition put beyond doubt by 5. 149 of the 
Code—vide also the decision in Basavayya v. Venkatappayyat. 
The contention therefore that this claim is barred by limitation 
has no substance and must be repelled. 


The remaining point of any substance is that the value of 
paddy fixed by the Court below is excessive. The value has 
been fixed at Rs. 2-10-0 per kalam, a kalam being said to be 
24 measures. This estimate is, in our opinion, in accordance 
with the weight of the evidence which has been fully discussed. 
There has been no omission on the part of the Court below to 
deal with any material part of the evidence bearing on this 
point and we do not see any error of judgment in assessing the 
value to be given to the evidence on both sides. It is a point 
worthy of mention that the first defendant himself when he 
claimed rent in respect of these very properties from his 
sub-tenants claimed the value of paddy at Rs.4 and at Rs. 3-8-0, 
Even allowing for some exaggeration, it is impossible for it to 
be contended now that Rs. 2-10-0 is excessive. The estimate is 
mainly based on the evidence given in the previous suit by a 
clerk of a paddy merchant whose disinterestedness is not 
questioned and his evidence was obviously based on the accounts 
which he had in his possession. That is really the best evidence 
available in the present case on this point, and the lower Court 
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‘could not be said to have gone wrong in relying mainly on that 
evidence. 

Something was said to us on the award of interest on the 
amount of mesne profits, calculated on this basis, namely, at 
Rs. 2-10-0 a kalam in the lower Court’s decree. The definition 
of ‘mesne profits’ in the Civil Procedure Code itself shows that 
interest is included; in other words, interest can rightly be 
awarded by the Court as mesne profits. 

It was also stated that by the delay in the filing of the 
present suit, the claim on the score of interest has proved to be 
much larger in amount than it would otherwise have been. 
This does not, however, show that the plaintiff is not entitled to 
the interest which she claims. On the other hand, the appel- 
lants, have, in our opinion, not the slightest claim on the indul- 
gence of this Court. Their, conduct as found in the previous 
Suit was extremely reprehensible. There was a conspiracy to 
defeat the rights of the plaintiff who was then a minor to which 
her testamentary guardian herself was a party. A grosser case 
of fraud could hardly be imagined and the present suit is 
practically for mesne profits in respect of the very property 
which was attempted to be alienated by means of a lease for a 
very low rent in favour of one of the appellants, namely, the 
first defendant. 

We see therefore no reason whatever to interfere with the 
decree of the Court below. That decree is affirmed and this 
appeal is dismissed with costs of the respondent (plaintiff). 
We are informed that an application has been made to scale 
down the decree debt in the Court below, and it is enough to 
say in connection with this that the decree in this appeal will 
not prejudice in any way the oe pees of the application, if any, 
to scale down the debt. - 

KOS. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 





PRESENT :—MR. JUSTICE PANDRANG Row AND MR. JUSTICE e 


ABDUR RAHMAN. 
Haji Muhammad Shadak Koyi Sahib.. Petitioner* (Appellant) 


v. : 
Burra Venkata Komaraju and others.. Respondents (Respon- 
dents). 
Civil Procedure Code (V of 1908), S. 110—Leave to appeal to Privy 
Counciil—Question in appeal not one raised in the High Court or trial Couri— 
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If leave can be granted—Minor—lIf can set aside a decree on ground of mere 
gross negligence of guardtan ad litem. 

Leave to appeal to Privy Council could not be given where the sale: 
question sought to be raised before the Privy Council was one which was 
not raised at any time in the trial Court or in the appeal before the High 
Court. 

Semble—A minor can challenge a' decree passed against him on the 
ground of the gross negligence of his guardian ad litem without proof of 
fraud and collusion. 

Krishna Doss v. Vithoba, ILL.R. (1939) Bom. 340 (F.B.), doubted. 


Petition under Ss. 109, 110 and O. 45, rr. 2, 3 and 8 of 
the Civil Procedure Code praying that the High Court will be 
pleased to grant leave to the petitioner herein to appeal to His 
Majesty in Council against the judgment and decree of the 


“High Court in A. S. No. 330 of 1936 preferred to the High 


Court against the decree of the District Court of Vizagapatam 
in O. S. No. 13 of 1936. = 


K. V. Krishnaswamy Aiyar and P. Panini Rao for 
Petitioner. 
Y. Suryanarayana for Respondents. 


The judgment of the Court was delivered by 


Pendrang Row, J.—This is an application for leave to 
appeal to’ His Majesty in Council from the decree of this High 
Court made in Appeal No. 330 of 1936 on the 14th February, 
1939. ‘That decree merely confirmed the decree of the trial 
Court, the finding of both the Courts being concurrent on the 
main question in the suit, namely, whether there was gross 
negligence on the part of the Court guardian appointed to 
defend the suit in which a decree had been passed against the 
minor, the present litigation being one to have that decree set 
aside as against the minor. The entite litigation proceeded in 
the ‘trial Court as well as in this Court on the basis that gross 
negligence, if proved, would be sufficient to entitle the plaintiff 


- to have the earlier decree set aside, and neither i in the grounds 


of appeal in this Court nor during the arguments at the hearing 
of the appeal was it stated that gross negligence by itself would 
not be sufficient in the absence of fraud and collusion. But it 
is this point and this point alone that is sought to be raised in 
the present application for leave to appeal. The petitioner wants 
an ‘opportunity of having this question settled by the highest 
judicial tribunal and it would appear that they have been 
emboldened to do that by reason of a Full Bench decision of 


— 
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the Bombay High Court reported in Krishna Doss v. Vtthobal, 
which appears to have been reported only after the High Court’s 
judgment was pronounced. That however jis a detail which 
need not affect our decision in this matter. Even in that case 
it is pointed out that there is a preponderance of authority 
among the High Court Judges in India in favour of the view 
that a minor can challenge a decree passed against him ‘on the 
ground of the gross negligence of his guardian ad litem. This 
majority view appears to have been dissented from by the Full 
Bench of the Bombay High Court on the ground that the 
majority view was based mainly on the consideration that such 
an action would lie under the English law, and the Full Bench 
of: the Bombay High Court was of opinion that under the 
English law itself no such action would lie. We find however 
that apart from the dictum in Gregory v. Molesworth? of Lord 
Hardwicke which is quoted in some of the reported cases in 
India, ‘at least since 1874 when In re Hoghton® was decided 
by the Vice-Chancellor Malins, it has been understood to be 
well settled law in England that such an action would lie. It 
is sufficient to refer in this connection to the passages quoted 
from Macpherson on Infants and Simpson on :the Law of 
Infants in Bry Raj v. Ram Surup* and also to the passage 
from Halsbury’s Laws of England, Vol 17, page 138 on the 
same page. We find also in the later edition, that is, the 
Hailsham edition of the Laws of England, the same proposition 


. of law laid down; that is to say, that an infant is as much | 


bound as an adult by a judgment unless there has been fraud 
or gross negligence on the part of his next friend. We feel 
therefore some hesitation in expressing the view that under the 
English law an action would not lie in the case of gross 
negligence only of the guardian. We are unable to accept the 
position as being one in which any real doubt remains about 
the maintainability of a suit of this kind. We however do not 
base our final decision which is to dismiss the petition on this 
ground. ‘It is enough for our purposes to say that leave to 
appeal could not be given in a matter like this for the simple 
reason ithat leave is asked for for the purpose of raising for the 
first time a question which was not raised at any time while the 
litigation was pending in this country ; that is to say, either in the 
$$$ aaas 


1. IL (1939) Bom. 340 (F.B.). 2. (1747) 26 E.R. 1160. 
3. - (1874) L.R. 18 Eq. 573. 4. (1925) I.L.R. 48 All. 44 at 53. 
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trial Court or in this Court. The resort to the provisions which 
permit a party to apply for leave to appeal for a purpose like 
this, namely, for raising a point for the first time after the 
whole case has been disposed of, would be, in our opinion, an 
abuse which should not be encouraged. It might also be 
mentioned that if this new point had been raised earlier, the 
plaintiffs would have had an opportunity of meeting this point 
by alleging as an additional ground of claim actual fraud and 
collusion. 

_ In the circumstances we feel that there is no other alternative 
than to refuse leave to appeal. The petition is therefore 
dismissed with costs. 


S. V. V. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
VENKATARAMANA RAO. 


Khaji Muhammad Hussain Sahib .. Appellant* (Defendant) 
v. 
The Masjiday Mahmood Jamait 
Managing Committee of Pudupet, 
by its Secretary Shahul Hamid 
Marakkayar .. Respondent (Plaintif). 

Societies Registration Act (XXI of 1860)—Charitable purposes—One of 
the objects of the society to manage affairs of a mosque—Valid registration— 
Committee can hold muthavalli’s rights—Adverse possession—Righi to 
manage acquired. 

Where there can be no doubt that the paramount object of a society 
registered under Act XXI of 1860 is charitable, the fact that one of the pur- 
poses is the management of the affairs of a mosque cannot take away from 
it the character of the society as a charitable society. 

Where the objects of the plaintiff society were the following :-— 
“ Towards the expenses for conducting all the affairs of the said Masjiday, 
the jamaiidars capable of giving subscriptions for ever, must pay subscrip- 
‘tions for the maintenance of the Masjiday. From the amoant of the 
subscriptions received from the jamaidars the expenses mentioned in 
columns 1 and 2 should be met with, and the remaining balance amount should 
be utilised for the propaganda of Islami education, for rendering possible 
pecuniary help to the poor, mussafars and worthy Alims and Ulemas, for 
removing their difficulties, for other necessary and proper charities, settled 
then and there by Hanafi and Shafi and for conducting all affairs and for 
purchasing immovable properties for the perpetual maintenance of the said 
Masjiday”. : ~ æ 

Ia 

C.C C A No. 36of 1935. 6th September, 1939, | 
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‘Held, that it could not be denied that the improvement of Islamic educa- 
tion and rendering of pecuniary help to the poor musaffars, etc, were charit- 
able purposes. The fact that one of the objects of the society was also to 
conduct the affairs of the mosque which did not involve the performance of 
auy religious service by the members of the society could not render the 
society,a society formed for religious purposes. Therefore the plaintiff 
society was a charitable society within the meaning of the Act and the regis- 
tration thereunder was perfectly legal and valid. 


-A muthavalhshtp can be held bya single individual or two or more 
individuals [vide Mahomed Ghouse Siddikhk v. Sheik Moideen Siddikh, 
(1913) 18 M.L.T. 48 at 53] or by a body of persons constituting a committee 
(vide Tyabji’s Muhammadan Law, 2nd edition, S. 499 at p. 607). There is 
nothing to prevent an incorporated society performing functions of a 
muthavalls, A corporation can be a trustee of a charity (Tuder on Chari- 
ties, p. 284). 

Held, further, the plaintiff society having been for a period of 14 years 
in undisputed management of the mosque in derogation of the right of the 
defendant should be deemed to have acquired that right. Having surrendered 
his right in favour of the plaintiff society and lost it, the defendant was not 
entitled to interfere with plaintiff's management (vide Jamiat Dawat v. 
Mohammad Shariff, A.I.R, 1938 Lah. 869 at 877). 

Appeal against the decree of the Court of the City Civil 


Judge, Madras, in O. S. No. 926 of 1932. 
K. Rajah Aiyar and K. Subramaniam for Appellant. 


V. T. Rangaswami Atyangar for P. Viswanatha Asyar and 
S. K. Ahmed Meeran for Respondent. 


The judgment of the Court was delivered by 

Venkataramana Rao, J.—This is an appeal from the judg- 
ment and decree of the learned City Civil Judge restraining 
the defendant by a perpetual injunction from inierfering with 
the plaintiff’s right of management, control and possession of 
the mosque, Masjiday Mahmood Jamait, situate in Pudupet, 
Madras. The facts relating to the suit out of which this appeal 
arises may be briefly stated. The said mosque was founded 
about 85 years ago. It is the plaintiffs case that it was built out 
of public subscriptions collected from the residents of Pudupet 
and was primarily intended for the benefit of the residents of 
the said locality. The defendant’s case is that it was built 
by one Gulam Mohammad, but there is no feliable evidence 
in support thereof except some evidence of tradition. But it 
is immaterial who founded it because the evidence establishes 
that it was the Mohammadan residents of the locality who 
were taking interest in the said mosque and contributing to’ its 
upkeep. here is no deed of foundation prescribing any rules 
for the management of the affairs of the mosque or for the 
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appointment of a mutkavalli or any servant of the mosque. 

From a document of 1863 (Ex. VII), it is evident that there was 
a muthavalk to the mosque and he was one Kasim Ali who was 
maternal grandfather of the defendant. Kasim Ali appears to 
have died in 1888. ‘The defendant states that a year before his 
death the said Kasim Ali executed a will (Ex. I) in favour of 
the defendant in and by which he appointed the defendant as the 
muthavalli and on the death of Kasim Aliin pursuance of the 
will the defendant succeeded to the office of muthavalli and was 
functioning as such. It appears from the evidence that Kasim 
Ali was the Pesh Imam of the mosque and on his death the 
defendant continued to be the Pesh Imam and was doing the 
duties as such till the date of suit. The genuineness of Ex. I 
is challenged by the plaintiff. The learned City Civil Judge did 
not record any finding in regard to it but in a later suit between 
the parties it was found not to be genuine. Itisno doubta 
document more than thirty years old, but there are certain 
improbabilities which cast some doubt on the genuineness of the 
document. It is stated that the defendant was appointed 
muthavalli with the consent.of Ghulam Mohammad who is 
alleged to have signed the document. From the stone inscrip- 
tion, a copy of which has been filed as Ex. B in the case, the 
mosque appears to have been built in 1849, and Ex. I is dated 
August, 1887. It is very improbable that Ghulam Mohammad 
was alive on that date and there is no reliable evidence of his 
having been alive oh that date. The defendant was admittedly 
a minor of 12 or 13 in 1887 and it is hardly likely that a minor 
was appointed either as a muthavalls or Pesh Imam and under 
Mohammadan Law such an appointment would be invalid. 
Further, if Ghulam Mohammad had been alive, there is no 
necessity for Kasim Ali to make the appointment and the 
appointment could have been made by Ghulam Mohammad 
himself. Some of these improbabilities render it unsafe for 
any Court to act on it. If this document cannot be relied on, 

there is nothing to show how the defendant came to be appoint- 
ed add was functioning as muthavalls and Pesh Imam. The 
probabilities are that he, being the daughter’s son of Kasim Ali, 

was permitted by the congregation of Pudupet to do the duties 
ofthe said offices. There is no denying the fact that, a? any, 
rate from 1890 until 1918, for a period of nearly 3Q years the 
defendant was managing the affairs of the mosque and collect- 
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ing subscriptions and making disbursements thereof and generally 
attending to the affairs of the mosque. He was also function- 
ing as Pesh Imam. In 1918 the then circumstances necessitated a 
change of management of the mosque and it was thought desir- 
-able by the jamait or congregation of Pudupet to have the 
management put on a sound and legal basis. The main reason 
‘which apparently led to it was the trouble they had from the 
Hindu residents of the locality who wanted to put up a Bajana 
Mandir near the mosque im respect whereof a litigation was 
commenced, O.S. No. 484 of 1918 on the file of the High Court, 
Madras. The plaint in the said suit was filed. on the 11th 
November, 1918. In view of this common danger everybody 
including the defendant conceived the idea of forming a society 
and getting it registered under the Societies Registration Act 
and vesting the management of the mosque in a governing body 
-of the society. Accordingly a society was formed and regis- 
tered under the name and style of Masjiday Mahmood 
Jamait Managing Committee with twelve members, the defen- 
dant being one of them. It was registered on 2nd December, 
1918. The memorandum of association is marked as Ex. A-2 
in the case and the rules and bye-laws as Ex. A-3. It is clear 
from them that one of the main objects of the association was 
to conduct the affairs of the mosque by collecting subscriptions, 
pay the salaries of the servants and incur expenses for the 
upkeep of the mosque and do everything which a manager of a 
mosque is required to do. From the date of the incorporation 
down to the date of the suit the said society was in undisputed 
management of the affairs of the mosque and the defendant 
‘ceased to function as muthavalls. It was the society that was 
collecting subscriptions, paying salaries of the Pesh Imam, 
Muzzein Sahib and the sweeper and directing the performance 
ef the services in the mosque and paying taxes, effecting repairs 
and generally doing everything which a manager or a muthavallt 
of a mosque would do. The defendant was only acting as a 
Pesh Imam under directions given by the society from time to 
time and he or his son was for sometime acting as,a bill 
collector. In`or about June, 1932, misunderstandings arose 
between the defendantand the Secretary of the Society, apparent- 
{y due to the fact that the Shafi element in the Committee 
became predominant and wanted to control the institution. At 


the incepfion of the society and for some time thereafter the 
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Committee members consisted of equal number of representa- 
tives from each of the two sects, namely, Hanafi and Shaf. Jo 
consequence of the preponderance of the Shafi element in the 
Committee, there seemed to have been some attempt at innova- 
tion in regard to the recitation of prayers which was resented 
by the Hanafi section to which the defendant belonged. 
Ultimately the disputes between the Committee members led to- 
the resignation of the defendant from the membership of the 
society. He tendered his resignation on the 5th July, 1932 and. 
began to dispute the authority of the Committee and purported 
to abolish it. It may-also be noted that meetings and counter- 
meetings were held by the two factions in the Committee and. 
one of the factions purported to call a meeting of the Jamait and. 
abolish the Committee—vide Ex. XXXI. In consequence of 
these disputes the plaintiff had to file this suit because the- 
defendant began to interfere in the management of the affairs. 
of the mosque by asserting his powers as muthavalli. The- 
defendant’s case is that it was only with his consent that the 
society was formed and it could not have been constituted the- 
sole and exclusive manager of the mosque in derogation of his 
right as miuthavalls, that he was the duly constituted muthavalls 
and continued to be such. The society according to him was. 
not a validly incorporated society and the initial registration 
thereof under Act XXI of 1860 was illegal and wira vires; 
further he says that, as the Committee had been abolished, even 
if he ceased to function as muthavalit during the period the 
Committee was ip management, his powers of muthavalli 
never terminated and therefore he could function as such and 
nobody -has any right to interfere with his management.. 
He further submits that the Committee has also become 
defunct because the original members who formed the society 
are all dead and they have not been validly replaced. The 
plaintifi’s case is that the society is a duly incorporated 
body and that the defendant not having exercised the 
management. for a period of six years from 1918 his rights 
as muthavalit, if any, were lost, that he accepted the subordi- 
nate position of a servant under the mosque while continuing 
to be a member of the Committee and that he is estopped from: 
questioning the right of the plaintiff to manage the mosque. On 
the evidence the learned City Civil Judge camé to the conclusion 
that the plaintiff society was properly registered under Act XXL 


an 
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of 1860, that the defendant lost his rights as muthavalli and 
that the plaintiff would therefore be entitled to the injunction 
prayed for. 


The main ground on which Mr. Rajah Aiyar the counsel 
for the defendant-appellant assailed the decision of the learned 
City Civil Judge is that the plaintiff society is not competent to 
sue for or claim the relief sought in the plaint. He formulated 
his contention thus: (1) the society was a religious society and 
therefore incapable of incorporation under the Societies Regis- 
tration Act as only charitable societies could be incorporated 
thereunder; and (2) even if the society was a validly incorpor- 
ated society it could not acquire by prescription the office of 
muthavalli, asthe right of a muthavall: is a personal right 
which the muthavals is incapable of surrendering or relinquish- 
ing and the defendant never divested himself of it. In regard 
to the frst contention Mr. Rajah Aiyar submits that both 
according to the preamble and S. 20 of Act XXI of 1860, it is 
only a society formed for a charitable purpose that could be 
validly registered under the Act, that the plaintiffi’s society was 
formed for a religious purpose, namely, the management of the 
affairs of the mosque and that the purpose being solely religious, 
the society can in no sense be considered to be a society formed 
fora charitable purpose or a charitable society within the 
meaning of the Act. He was frank enough to bring to our 
notice a decision of the Allahabad High Court reported in 
Anjuman Islamia of Mutira v. Nasir-ud-din1, which is against 
the view he is contending for. That was a case of a religious 
society called the Anjuman Islamia of Muttra registered under 
Act XXI of 1860. It was contended in that case that the regis- 
tration of the society was not legal because it was a society 
formed for religious purposes and not for charitable purposes. 
This contention was negatived and it was held that a society 
for religious purposes would ordinarily be a society for chari- 
table purposes and the society in question was a society for 
charitable purposes and therefore the registration of the said 
society was legal. Mr. Rajah Aiyar however submitted that that 
case proceeded upon a view which is not tenable, namely, that 
the Indian Legislature made no distinction between religious and 
charitable purposes. In support of his contention that this view 
is erroneous he referred to a number of statutes framed by the 
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Indian Legislature subsequent to 1860 where the Legislature 
drew a distinction between charitable and religious purposes in 
drafting for the purpose of those enactments. The question 
therefore for our decision is whether the plaintiff society is a 
charitable society or a society formed for charitable purposes 
within the meaning of Act XXI of 1860. We are not sure that 
the Legislature in using the word ‘charitable’ in the Act meant 
to draw a distinction between a charitable purpose and society 
and a religious purpose and society. The Act was passed in 1860 
when according to English Law a gift for the advancement of 
religion or promotion of public worship or providing or main- 
taining a place of public worship would be a charitable punpose 
and a society formed for such a purpose would be a charitable 
society. According to that law therefore a religious society 
would be a charitable society, the only condition required was 
that it should be for the benefit of the public. Most of the 
enactments relating to that period were framed by English 
lawyers well conversant with English law. The Indian enact- 
ments which related to the charitable and religious endowments 
before 1860 were the Bengal, Bombay and Madras Regulations, 
the Madras Regulation being Regulation VII of 1817. In the 
heading of the Madras Regulation, the language used is “for 
the support of the mosques, Hindu temples and ‘colleges or 
other public purposes” and in the preamble “for the support of 
mosques, Hindu temples, colleges and choultries, and for other 
pious and beneficial purposes.” It will be seen from the 
context that the words ‘public’ and ‘pious’ were meant to connote 
both religious and charitable institutions. In 1817 according 
to the law of England public purposes connoted charitable 
purposes including religious purposes and the word ‘pious’ was 
not confined purely to religious purposes because religious 
purposes were one class of charitable purposes. (Vide Com- 
missioners for Special Purposes of Income-iax v. Pemsel.) 
No doubt in statutes enacted subsequent to Act XXI of 1860 
the legislature used both the words ‘charitable’ and ‘religious’ 
but the definition of those words was expressly stated to be 
for the purpose of those Acts. The subsequent legislation 
could-hardly therefore be a guide for the interpretation of 
the term ‘charitable’ in Act XXI of 1860. The question is, 
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what did the’ term mean in 1860? We however think it un- 
necessary to go into the question whether an exclusively 
religious purpose is a charitable purpose and whether a society 
formed for such a purpose would -be a charitable society 
within the meaning of the Act, because in our opinion where a 
society is formed for certain purposes whose paramount object 
is charitable, the fact that some of the purposes may not be 
strictly charitable but religious would not render the society 
any the less a charitable society, if the purpose was one 
intended to benefit the public or a considerable portion. of the 
public. In the present case the objects of the society are 
outlined in paragraphs 2 and 3 of Ex. A-2 thus: 

“ Towards the expenses for conducting all the affairs of the said Masji- 
day, the jamaitdars capable of giving subscriptions for ever, must pay 
subscriptions for the maintenance of Masjiday. 

From the amount of the subscriptions received from the jamaitdars the 
expenses mentioned in columns 1 and 2 should be met with, and the remain- 
ing balance amount should be utilised for the propaganda of Islamic 
education, for rendering possible pecuniary help to the poor, mussafars and 
worthy Alims and Ulemas, for removing their difficulties, for other necessary 
and proper charities, settled then and there by Hanafiand Shafi and for 
conducting all affairs and for purchasing immovable properties for the 
perpetual maintenance of the said Masjiday.”; 

It-cannot be denied that the improvement of Islamic edu- 
cation and rendering pecuniary help to the poor mussaffars, 
etc., are charitable purposes. The fact, that one of the objects of 
the society was also to conduct the affairs of the mosque which 
does not involve the performance of any religious service by 
the members of the society cannot render the society, a society 
formed for religious purposes. The society concerns itself only 
with the management of the secular affairs of the institution. 
So far s religious services are concerned which only consist in 
the recitation of prayers in the mosque, they are done through 
the Pesh Inam who is paid a salary. What the society does is 
‘what exactly a muthavalli could have done and a muthavalis is 
only concerned with the management of the secular affairs of 
the mosque. The society itself does not concern itself with the 
performance of prayers. There can therefore be no doubt that 
the paramount object of the society is charitable and therefore 
the fact that one of the purposes*is the management of the 
affairs of the mosque cannot take away-from-itthe character of 
the society as‘a charitable society. We are therefore of the 
opinion that the, plaintiff's society is a charitable society within 
the meqning of the Act and the. registration thereunder is ‘per- 
fectly legal and valid. . 4 
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In regard to the second point that the plaintiff’s society has 
not acquired right of management we are equally of the opinion. 
that it is also untenable. A muthavalli according to Mahomedam 
Law is only a manager or a superintendent of a. religious in- 
stitution. As already pointed out, he administers the temporal 
affairs of the institution, His liability is that of a trustee. A 
muthavalliship can be held by a single individual or two or more 
individuals, Afahomed Ghouse Siddikth v. Sheik Moideen 
Siddtkhl, or by a body of persons constituting a Committee. 
(Vide Tyabji’s Mohammadan Law, 2nd Edition, S. 499 at 


‘p. 607). In the Advocate-General of Bombay v. Moulvi Abdul 


Kadır Jitakers, a committee of ten persons was entrusted with 
the management of a mosque with rules framed to fill up: 
vacancies on the death or removal of any one of them. There- 
fore there is nothing to prevent an incorporated body perform- 
ing the functions of a muthavalli. A corporation can be 2 
trustee of a charity. (Vide Tudor on Charities, page 284.) It 
is conceded by Mr. Rajah Aiyar that the right of muthavalli 
can be.... lost by adverse possession. There can be no doubt 
in this case that the defendant has lost his right. It is also not 
disputed by Mr. Rajah Aiyar that the right to manage a religious. 
institution is a right which is recognisable and enforceable in a 
Court of law. Such a right can be acquired by prescription. 
The plaintiff society, having been for a period of 14 years in 
undisputed management of the mosque in derogation of the 
right of the defendant must be deemed to have acquired the said 
right. Having surrendered his right in favour of the plaintiff 
and lost it, the defendant is not entitled to interfere with the 


plaintiff's management. (Vide Jamiat Dawat v. Mohammad 
Sharif. )3 


Another contention that was advanced was that the society 
must be deemed to have become defunct because most of the 
original members died and there ig no rule providing for filling 
up vacancies in case of death. It was contended that the only, 
rule for filling up vacancies was r.6 which does not provide 
for the contingency of death. We are not inclined to agree with 

? 
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this contention. R. 6 runs thus: 

“ At the desire of two-thirds of the members of the Committee, and on 
a motion made by one jamaitdar and seconded by the others, the Committee 
shall have power to remove one person from one of such sides and appoint 
another person in his place.” 

What is contended is that this only confers power of 
removal and appointment in the vacancies resulting from that 
removal. It seems to us that the principle underlying this rule 
is that a power is vested in the Committee to co-opt members 
who are liable to be removed,.no matter for what cause; it may 
‘be death. In fact from time to time vacancies were filled up 
and the Registrar of the Joint Stock Societies was informed of 
the change in the membership. The defendant himself was a 
party to several resolutions filling up vacancies in case of death. 
We must presume that it was done in pursuance of the power 
conferred on the Committee by r.6. We must therefore over- 
rule this contention also. 


Lastly it was urged that the understanding come to when 
the society was formed was that equal numbers of Shafis and 
-Hanafis should be members of the Committee but now the Shafi 
element preponderates and dissensions have arisen which if 
allowed to continue would be the ruin of the society and it was 
contended that there is no provision in the rules as to what 
should be done in case of dissensions and how the matter 
should be regulated. Al these are matters with which we have 
no concern. They may be properly agitated before the learned 
Judge who would be trying the suit which has been filed under 
S. 92 for framing a scheme for the proper management of the 
mosque. It is open to the learned Judge to take note of all the 
facts and circumstances and consider whether it would be in the 
interest of the mosque that this society should be allowed to 
‘continue in management or whether any scheme should be 
framed vesting the management in a committee of individuals 
instead of in an incorporated society. (Vide Tudor on Chari- 
ties, p. 581.) ; 


In the result the appeal fails and is dismissed with costs. 
K. C. Appeal dismissed. 
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IN THE HIGH COURT OF.JUDICATURE AT MADRAS. 


PRESENT :—Mr. JusTICE WADSWORTH AND MR. JUSTICE 
VENKATARAMANA Rao, 


M. M. Shahul Hameed Marakayar 
and others .. Appelants* (Defendants 1 
to 6 and 10, 11 and 12) 
v. 
Kazi Mohammad Hussain Sahib 
and others .. Respondents (Plaintif and 
Defendants 7 and 9). 


Mahomedan Law—Mohammadan Mosque—O fice of peish imam— 
Registered soctety—Power of dismissal whether vesting in the comm ties of 
the members of the mosque staff—Nature and the powers of the committee. 

In a mosque founded by a Muhammadan and financed from its inception 
by public subscriptions, a committee began to exercise the functions of 
muthavallias a result of the action of the leading members of the congrega- 
tion forming themselves into a registered society for the purpose of manag- 
ing the affairs of the mosque and raising subscriptions to finance it. The 
plaintiff, one of the petshimams of the mosque was dismissed by the 
committee for having repudiated the authority by the committee. On the 
question whether such a disciplinary action over a peish imam of the mosque 
was permissible under the circumstances, 

Held, that in spite of the surrender originally of the functions of mutha- 
valli by the plaintif himself to the committee, as alleged, it could not vest 
the committee with a power of dismissal over the plaintiff, which he himself 
could not have exercised. 

The committee having been an independent self-constituted society 
owing no formal allegiance to any general body, it could not therefore have 
any disciplinary powers over the staff of the mosque by force of the 
Mohammadan Law. Í 

Ameer Ali ‘Mahomedan Law’ (4th Ed.), p. 485, referred to. . 

Moreover there having been no acquisition during the period in which 
the committee had been functioning of a power to dismiss a peish imam of 
the mosque, the committee was not clothed with sucha power. The plaintiff 
was entitled to restrain the committee by injunction which he sought of the 


Court. ° 


Appeal against the decree of the Court of the Additional 


City Civil Judge, Madras, in O. S. No. 651 of 1936. 


P. Viswanatha Atyar and S. K. Ahmed Meeran for 
Appellants. l . ; 

C: Srinivasachari and C. A. Muhammad Ibrahim for 
Respondents. 

The judgment of the Court was delivered by : 

Wadsworth, J.—This appeal arises out ofa svit brought by 
tbe first respondent for an injunction restraining the defendants 


* C.C. C A. No. 39 of 1937, 6th September, 1939. 
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(appellants) from interfering with him in performing his 


services as peish imam in the Masjiday Mahmood, Pudupet, w 


Madras. He also prayed for damages. The suit was decreed 
and the defendants appeal. 


We are this day‘ passing judgment in a connected appeal 
(C. C. C. A. No. 36 of 1935 Muhammad Hussain v. M. M. 
J. Managing Committee, Pudupet!) from a suit brought by the 
present defendants against the present plaintiff for an injunc- 
tion restraining him from interfering with the defendants’ 
management of the same mosque and from collecting subscrip- 
tions in the guise of muthavallt of that mosque. It is alleged 
that the Pudupet Mosque was founded by one Ghulam 
Mohammad in 1849 and has been financed from its inception by 
public subscriptions. It was founded to serve the needs of the 
Mohammadans living in the neighbourhood of Pudupet. The 
_ first muthavalls was the maternal grandfather of the plaintiff. 
The plaintiff bases his title to the offices both of muthavall: and 
peish imam on what is called a towliatnama (Ex. 1) of the year 
1887 in which the plaintiff’s grandfather purports to assign to 
the plaintiff the offices of muthavalls and peish imam. The 
instrument purports to be attested by Ghulam Mohammad, the 
original founder of the mosque. The lower Court has given 
various reasons for rejecting this document as a forgery. 
Besides those reasons set forth by the learned Judge, there are 
two circumstances which in our opinion go to confirm this con- 
clusion. One is the improbability that Ghulam Mohammad who 
founded this mosque in 1849 would have been alive in 1887. 
There is of cotirse no evidence of his death, but ordin4rily the 
founder of a mosque would be a man of some standing in the 
community and itis unlikely that in 1849 he was very young. 
Even if he was in early middle age, it is hardly probable that he 
would have beenalive 38 years later. The more decisive circum- 
stances is the fact that the plaintiff at the time of his towlsat- 
nama appears to have been only about 12 years old and it is not 
very probable thatthe offices of muthavalls and peish imam would 


have been conferred upon an immature boy. The probability- 


therefore seems to be that this document is not genuine. 


In our opinion, however, this does not seriously affect the 
plaintiffs case, for it is common ground that the plaintiff did 
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exercise the functions of muthavall: and petsh imam of this 
mosque without challenge to his title for very many years up to 
the year 1918, when the leading members of the congregation 
including the plaintitf himself formed themselves into a register- 
ed society for the purpose of managing the affairs of the 
mosque and raising subscriptions to finance it. It is indubitable 
that this society known as the Masjiday Mahmood Jamait 
Managing Committee was in control of the business affairs of 
the mosque from 1918 until the quarrels started in 1932. During 
this period it appears that the office of muthavalli was treated as 
having lapsed, the function of the muthavalli being performed 
by the Committee. The plaintiff, though he ceased to describe 
himself as the muthavalli and ceased to exercise the functions of 
that office, continued to be one of the two peish imams of the 
mosque and in that capacity he was paid a salary by the Com- 
mittee. He also functioned for a considerable period as the 


Assistant Secretary of the Committee and received additional ' 


emoluments for that office. In 1932 quarrels began and the 
plaintif resigned from the Committee and repudiated its 
authority. He also attempted to revive the office of muthavalli 
which he had not in fact exercised for a period of about 
14 years. In the connected appeal we have held that the 
Jamait Committee, whatever be the defects of its original con- 
stitution, has prescribed for the right to manage the secular 
affairs of the mosque and.to perform those functions which had 
hitherto been performed by the muthavalli and that itisnot open 
to the present plaintiff to revive the lapsed office of muthavalli by, 


‘virtue @f which he claims the right of exercising those functions 


which have in effect been established as the legitimate functions 


of the Jamait Committee. 


It is contended for the appellants in the’present appeal that 
once their Committee is recognised as the legitimate successor 
of the muthavall with his powers of control over the mosque 
and its servants, it follows that the Committee has the right to 
dismiss the plaintiff from his office of peish imam of the 
mosqtfe; and that the plaintiff having repudiated the authority 
of his master, there can be no question as to the propriety of 
his dismissal. It seems to us that this argument overlooks the 
weakness of the position of the Committee based as it is on 
prescription. It does not appear that any powers were conferred 
upon the Committee at its inception otherwise than by the 
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general consent of the congregation of the mosque including 
the plaintiff himself. The nature of the objects with which 
this Committee started its work can be ascertainéd from 
its memorandum of association. Quite clearly it was intended 
firstly to collect subscriptions for the maintenance of the mosque 
and secondly to pay the expenses of the Committee and of the 
mosque and utilise any balance for religious, educational and 
charitable purposes connected with the mosque and for the 
creation of endowments for the mosque. The rules purport to 
carry out these objects, but do not expressly confer upon the 
Committee any disciplinary powers. The proceedings of the 
Committee throughout the following years indicate that the 
Committee has exercised a general control over the servants of 
the mosque including the two peish imams, bas required that 
they should not absent themselves without leave, has reproved 
them for unpunctuality and has paid the wages and when 
` subscriptions were insufficient to meet the wages, has decided 
on the proportionate reductions. There is a record of the 
removal from service of an acting muazzin, but even that is 
not clearly shown to have been a disciplinary act. Taking the 
history of this period as shown in the records, it must be 
conceded that there is no instance of an assertion by the 
Committee of a right to punish the petsh imam, though there 
are instances of the exercise of a general supervision over him 
along with other servants. 


It is contended that if the Committee has power to 
supervise and control, it must necessarily have a power of 
dismissal in case its authority is flouted. It is doubtful whether 
this proposition is sound. The peish imam was certainly not 
appointed by this Committee. Whatever be the origin of the 
plaintiffs appointment, he had certainly been in unquestioned 
enjoyment of the office of peish imam for very many years 
before the Committee came into being. Although the Com- 
mittee took over the functions hitherto exercised by the mutha- 
valli, it never described itself as a muthavali of the mosque’ and 
there are obvious difficulties in asserting that the surrender by 
the plaintiff himself of the functions of muthavalli to the Com- 
mittee automatically. invested this Committee with the power of 
dismissal of the peish i imam. Doubtless it is customary in many 
mosques for the muthavalli to exercise full disciplinary powers 


over the servants of the mosque. But this power cannot have 
57 
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vested in the muthavalli of the suit mosque, for the muthavalls 
was himself the peish imam and it is absurd to contemplate the - 
exercise of the power of dismissal by the individual who is 
himself liable to be dismissed. It seems therefore necessary to- 
postulate that at the time when the plaintiff was the muthavalls, 
the disciplinary control over him in his capacity of peish imam 
must ultimately have resided elsewhere, whether in the con- 
gregation as a whole or in the descendants of the founder or in 
the Court as representing the Kazi. The natural conclusion: 
therefore is that the surrender by the plaintiff of his functions 
as muthavalli to the Committee cannot have invested that 
Committee with a power of dismissal over the plaintiff, which 
he as muthavalis could not have exercised. . 


Ameer Ali in his Mohammadan Law (4th Edition, p. 465) 
states that in the absence of a muthavalli the power of nomina- 
tion and appointment of an tmam to a mosque is given to the 
wakif’s descendants and the members of his family preferen- 
tially to others, At p. 467 it is suggested that if the person. 
appointed by the wakif is incompetent or unfit, the congregation. 
have a right to select a more fit person but with the proviso that 
an application will have to be made to the Kazi for the removal: 
of the incompetent servant and the appointment of the persom 
selected by the congregation. Now, in this case though the 
Committee has doubtless for many years functioned with the 
consent and approval of the congregation, it is not constitution 
ally a representative body acting for the congregation, but an 
independent self-constituted society owing no formal allegiance 
to any general body. It cannot therefore have any disciplinary 
powers over the staff of the mosque by the force of Moham-- 
madan Law. Any powers which it has must have been acquired 
by prescription or by grant. There is no evidence of any valid 
grant of powers to this Committee. The extent of its powers 
must therefore be governed by the extent to which it has. 
established those powers by the exercise of them during the 
fourteen years during which those powers were unquestioned. 
There having been no acquisition during this period of a power 
to dismiss a peish imam of the mosque, the necessary conclusion. 
is that the Committee is not clothed with such a power. 


° It is contended that the absence of such 3 power will make 
the proper control of the mosque impossible. The answer to- 
that contention is that ‘there is now pending a suit for framing 
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a scheme for the proper control of the mosque in which any 
defects in the system whereunder it is administered can be put 
right. For the present we are onlv concerned with the powers 
of the parties as they stood at the time when these disputes 
began. Our conclusion must be that the plaintiff was in lawful 
possession of the office of petsh imam and was entitled to 
perform its functions andreceive its emoluments and that the 
defendants were not clothed with any authority to remove 
him from that office. 

It follows therefore that the dismissal of the plaintiff was 
without authority and that the plaintiff is entitled to the 
injunction which he seeks. It is represented that the plaintiff 
does not press for the nominal damages of Rs. 25 awarded by 
the trial Court. The decree will therefore be modified by the 
exclusion of the relief of damages. In other respects the appeal 
ig dismissed with costs. We desire to observe that this judg- 
ment in no way affects the relation between the Committee and 
the other peish imam who is not a party. 

Kc. Appeal dismissed but decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE KING. 


Puthanveettil Cheeru .. Appellant” (Petitioner) 
v. 
Chenenkeel Punnoron Chathu | 
Nambiar and another .. Respondents (Respondents). 


Madras Agriculiurists’ Relief Act (IV of 1938), S. 15—Assignee from 
original tenani noi personally kable for rent prior to assignment to him—If 
enitiled to benefit under S. 15. 

The appellant was an assignee of the original tenant and in.a claim for 
arrears of rent by the lessor he claimed that by his payment of the rent due 
for Faslis 1346 and 1347 all the arrears were wiped out under S. 15 o0f Act 
IV of 1938. 

Held, though the arrears are not payable personally by the assignee he 

can take full advantage of S. 15 and an assignee is in no worse positon than 
an original lessee. 

Appeal against the order of the District Court of North 
Malabar dated 7th January, 1939 and made in A. S. No. 237 
of 1938 preferred against the order of: the Court of the District 
Munsif of Badagara dated 8th August, 1938 and made in R. J. 
A. No. 344 of 1938 in O. S. No. 673 of 1937. 


C. K. Viswahatha Atyar for -Appellant. - 
* C. M.S. A. No. 14 of 1939. 24th July, 1940.- 
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P. Govinda Menon for Respondents. 
The Court delivered the following 


JUDGMENT.—This appeal relates to a claim for arrears of 
rent by the respondent and a claim by the present tenant (the 
appellant) that by his payment of the rent due for Faslis 1346 
and 1347 all those arrears have been wiped out under S. 15 of 
the Madras‘ Agriculturists’ Relief Act’ The appellant was not 
the original tenant but an assignee from him in 1936. The 
question is whether the arrears of rent claimed by the respondent 
are ‘rent payable’ by the appellant. It is true that appellant is 
not personally liable to pay rent for the period before the 
assignment to him, but itis to my mind clear that, apart from 
the Agriculturists’ Relief Act, respondent could in the final 
accounting between himself and appellant insist upon the 
appellant’s paying him the whole of the arrears asa set off 
against whatever might be payable to appellant as compensa- 
tion for his improvements. Ina very real sense therefore the 
whole of the arrears is ‘payable’ by appellant; and I cannot accept 
respondent’s further argument that money claimed by him as rent 
and payable by appellant ceases to be rent when he pays it merely 
because he was never personally liable to pay it Lam of 
opinion that S. 15 of the Act is a section of which the appellant 
can take full advantage and regard it as clearly in accordance 
with the policy of the Legislature that an assignee should be in 
no worse position in this respect than an original lessee. The 
appeal will be allowed and the order of the District Munsif 
restored with costs throughout. 

Leave to appeal granted. 

K. S. Appeal allowed. 

PRIVY COUNCIL. ~; 
[On appeal from the High Court of Judicature at Allahabad. ] 

PRESENT :—LorD THANKERTON, LORD JUSTICE GODDARD 
AND Mr, M. R JAYAKAR. 

Thakur Bhagwan Singh and others .. <Appellants* 
: v 


Bishambhar Nath (minor) and others.. Respondenis. 


Hindu Law—Debts—Mortgage by father—S mt agamst father and sons— 
Plea that mortgage was not supported by consideration—Legal necessity— 


Omt of proof. 
et S EEE A 
* P, C. Appeal No. 24 of 1938. -> 2nd May, 1940. 


Allahabad Appeal No. 15 of 1936. 
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In a suit to enforce a mortgage by a Hindu father against the father and 
his sons, 


Held, the onus of proof on the question whether there was considera- 
tion or whether the full consideration stated in the mortgage had in fact 
passed is wholly on the defendants and it is not for the plaintiffs to prove 
this matter affirmatively; on the other hand when the question is whether 
there was legal necessity for the borrowing, the onus of proving that there 
was is on the plaintiffs. 


C. Stdney Smith for Appellants. 
L. P. E. Pughand T. B. W. Ramsay for Respondents. 


2nd May, 1940. Their Lordships judgment was delivered 
by l 

LORD Justice GoppaBp.—This is an appeal from a judgment 
of the High Court of Allahabad dismissing an appeal by the 
present appellants and allowing an appeal by the first three 
respondents from a judgment of the Subordinate Judge of 
Agra. The action was brought to recover Rs. 44,000 the 
principal sum secured by a mortgage dated 17th August, 1924, 
with interest thereon at 54 per cent. This mortgage was in 
fact the last ina series by way of renewal of an original 
mortgage dated 22nd July, 1892, whereby Durjan Sal, the 
father of the first appellant and great grandfather of the second 
and third appellants, had mortgaged some of his ancestral 
lands to one Bhoraj the father of the fourth respondent, for 
Rs. 25,000. The consideration for the mortgage is stated in 
the deed to be the discharge of two promissory notes with 
interest amounting to Rs. 6,221-8-O and Rs. 18,778-8-0 cash, 
for payment of a debt due under a bond. On the same day the 
mortgagor executed a bond for Rs. 2,000 payable in two years 
in favour of the mortgagee. This mortgage was renewed on 


26th April, 1895, again on 29th July, 1910 and finally on 17th. 


August, 1924, by the mortgagee which is the subject of the 
present suit. The execution and completion of the original 
mortgage and the receipt of Rs. 6,221-8-0 were admitted by the 
mortgagor in the presence of the Sub-Registrar, who certified 
that the cash payment of Rs. 18,778-8-0 and the two promissory 
notes were given to the mortgagor in his presence. Between 
August, 1912 and January, 1917, various payments, four in all, 
were made on account of interest due on the mortgage. On 
30th September, 1932, the respondent Khetpal in whom. the 
mortgage was then vested assigned all his rights therein to the 
father of the first and third respondents. 


Lord 
tis tice 
ddard. 
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Seven issues were framed, but for the purpose of the present 
appeal, only the first is material and was the only one argued, 
namely: “Was the bond in suit executed for consideration and 
is it not binding on the defendants?” The case made for the 
defendants was that the original mortgage was not made for 
any legal necessity, but-to procure money to enable the mort- 
gagor to pursue a course of immoral living and debauchery, 
and that the true consideration was not Rs. 25,000 in as much 
as the promissory notes were merely fictitious documents, the 
sum of Rs. 6,200 never having been advanced at all, nor had 
the Rs. 2,000 ever been paid to the mortgagor. The Subordinate 
Judge found against the defendants on their plea as to there 
being no legal necessity for the borrowing, and his finding on 
that point was upheld by the High Court and is not now the 
subject of appeal. But the Subordinate Judge held that the 
sum of Rs. 6,221-8-0 never was advanced on the promissory 
notes and that there was no consideration for the bond for 
Rs. 2,000, and there was thus a failure of consideration to the 
extent of those two sums. He accordingly granted a decree 
for the amount of the principal and interest less these two 
sums, and, having recalculated the interest, he deducted in:all 
Rs. 25,488. On this point the High Court reversed the learned 
Subordinate Judge and granted a decree for the full amount 
claimed. 


Now there seems to have been some misunderstanding as 
to the onus of proof in this case. In their judgment the High 
Court said: “We are of opinion that the burden of showing 
that consideration had passed under the mortgage of 1892 had 
been discharged by the plaintiffs and the defendants did not 


produce any satisfactéry evidence to show that the money was 


returned to the mortgagee”. But in the opinion of their Lord- 
ships the onus of proof on the question whether there was 
consideration, or whether the full consideration stated in‘the 
mortgage had in fact passed,'is wholly on the defendants and it 
is not for the plaintiffs to prove this matter affirmatively; on 
the other.hand when the question is whether there was legal 
necessity for the borrowing, the onus of proving that ‘there was 
is on the plaintiffs. Now the only evidence that part of the 
consideration stated in the mortgage was not in fact paid, was 
that of a witness named Ganesh Prasad, a man, 73 years old, 
formerly in the service of the mortgagor, who stated that he 
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had been present when the transaction was completed. In 
substance he deposed to three matters, firstly as to the immoral 
life of the mortgagor ;' secondly that the money which the Sub- 
Registrar certified was paid over to the mortgagor in his 
presence was never paid at all and thirdly that the Rs. 2,000 
secured by the bond for that amount was produced in two bags 
and given by the Sub-Registrar to the mortgagor who did not 
‘keep it but returned itto the mortgagee. The learned Subordinate 
Judge rejected this witness’s evidence on the first two matters 
to which he deposed and accepted it as to the Rs. 2,000. The 
High Court rejected this witness’s evidence entirely and their 
Lordships do not think it necessary to add anything to the 
reasons they gave for so doing as it is obvious that no reliance 
could be placed upon it. So far as the fictitious character of 
the two promissory aotes was concerned, there was really no 
evidence of this at all, but the learned Subordinate Judge 
appears to have based his findings on certain circumstances 
which appeared to him suspicious and which need not be set out 
in detail because even if they gave rise to suspicion there was 
no evidence which would justify a finding that the sums secured 
by the notes had not in fact been paid. Ganesh Prasad’s evidence 
having been rejected as untrustworthy there was nothing left in 
the case, and it was really unnecessary for the plaintiffs to have 
called any evidence on the issue as to consideration, for, as has 
already been pointed out, the burden of proof was entirely on 
the defendants. Not only did they wholly fail to discharge this 
onus, but the evidence which was called by the plaintiffs was 
indeed overwhelming. Had the defendants led any evidence 
sufficient to shift the onus of proof, that produced by the 
plaintiffs would, in their Lordships’ opinion, have afforded a 
complete answer. 

The second appellant who was a minor when the suit was 
heard has presented a petition asking that the case might be 
remitted for rehearing. He bases his application on the ground 
that his guardian was negligent in failing to make proper 
inquiries into the facts of the case and to procure evidence to 
‘prove that a part of the money was borrowed for gambling in 
litigation, and for immoral purposes, in not taking steps in 
time to procure the examination of the first defendant 
and in failing to apply for a summons for’ the 


productign of the mortgagee’s account books. Both the petition 
and the affidavit in support are in the vaguest possible terms. 


Venkata- 
chalam 
Chetti 

v, 
Venkatrami 
Reddi. 
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There is not the smallest indication of the identity of the 
witnesses whom it is alleged might have been called, nor to 
what they could have deposed if they had been. The first 
defendant deliberately abstained from giving evidence and to 
pretend that it was the duty of the guardian to have forced 
him to testify is fantastic. Nor is there any substance in the 
complaint as to the mortgagee’s account books more especially 
as during the case the defendant Khetpal, who ought to have had 
them had there been any, swore they were not in existence. 

It is impossible to entertain an application for re-trial on 
such vague and unsubstantial grounds as these. 

In the result their Lordships will humbly advise His. 
Majesty that both the appeal and the petition should be 
dismissed. The appellants will pay the costs of the respondents 
Nos. 1 to 3 (plaintiffs), who alone appeared. 

Solicitors for Appellants: Douglas Grant and Dold. 

Solicitors for Respondents: T. L. Wilson & Co. 


KS; Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-MR. JUSTICE VENKATARAMANA RAO AND MB. 
JUSTICE ABDUR RAHMAN. 





Chinni Venkatachalam Chetti .. Appellant” (Plaintiff) 
v. 
Athivarapu Venkatrami Reddi .. Respondent (6th Defen- 
g dant). 


Morigage—Mortgage of crops—Incidents—Righis of morigagee. 

Under S, 3 of the Transfer of Property Act immovable property does 
not include growing crops. Therefore deeds of mortgage in respect of 
produce on the land will operate as a mortgage of movable property which 
is valid under the Indian Law. The moment the crop comes into existence 
the mortgagee gets title to the crop in equity. 


No person who takes an assignment with notice of such mortgage can. 
defeat the mortgagee’s title to the crops or its value deposited in Court by a 
receiver appointed at the instance of the mortgagee in his suit on the mort- 
gage. 

Appeal against the decree of the Court of the Subordinate- 
Judge (Additional) of Nellore dated 25th January, 1937 and 
passed in O. S. No. 138 of 1936 (O. S. No. 33 of 1936, Dis- 
trict*Court, Nellore). ; 





e 
* Appeal No. 253 of 1937. 26th April, 1940. 
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V. Govindarajachars for Appellant. 


M. S. Ramachandra Rao and D. R. Krishna Rao for Res- 
pondent. 


The judgment of the Court was delivered by 

Venkataramana Rao, J.—This appeal arises out of a suit to 
enforce two deeds of mortgage dated 24th June, 1924 and 24th 
April, 1930, executed by the deceased father of defendants 1 to 
3 to the plaintiff. Both the deeds of mortgage not only gave 
security to the plaintiff over the immovable property comprised 
therein but also over the produce realised therefrom every year. 
The operative portions in the deeds of mortgage run thus: 

“The produce realised therefrom every year bave been hypothecated 
to you.” 

The question for decision in this appeal is whether the 
plaintiff is not entitled to enforce his mortgage security over a 
sum of Rs. 364 which was deposited into Court during the 
pendency of the suit being the net sale proceeds of the crops of 
Fash 1345 on lands which are items 1, 2, 8, 9, 10 and 11 of 
Schedule A to the plaint comprised in the deeds of mortgage. 
The question arises in this way. On the 14th of May, 1933, 
the father of defendants 1 to 3 executed a registered lease deed 
of the said lands in favour of defendants 7 and 8 for a period 
of five years commencing from Fasli 1343. The rent reserved 
thereunder was 10 putties of paddy and 80 bundles of hay 
worth Rs. 10. The sixth defendant in execution of a money 

“decree obtained by him against defendants 1 to 3 as repregenta- 
tives of their father in O. S. No. 149 of 1934 on the file of the 
District Munsif’s Court of Nellore attached the immovable 
properties, which were comprised in the deeds of mortgage. 
Objections were raised as regards the sale of the properties in 
pursuance of that attachment and the matter was compromised 
by the mother of defendants 1 to 3 executing a deed of transfer 
of the said lease in favour of the sixth defendant for the un- 
expired period of three years in satisfaction of his decree and the 
sale and other proceedings were stayed. The deed of transfer 


is dated 24th September, 1935. The sixth defendant full well- 


knew that the property comprised in the lease deed was subject 

to the two mortgages in favour of the plaintiff because it was 

distinctly recited in the counter-affidavit filed by the guardian of 

defendants 1 to 3 objecting to the sale that the property was 

subject to two mortgages in favour of the plaintiff. The plain- 
58 


Venkata- 
chalam 
Chetti 
v. 
Venkatrami 
Reddi. 
Venkata- 
ramana 
Rao, J. 


458 THE MADRAS LAW JOURNAL REPORTS. [1940 


tiff also obtained a money decree against defendants 1 to 3 in 
S. C. S. No. 117 of 1934 on the file of the District Munsif’s 
Court of Nellore in respect of an unsecured debt due by their 
father and in execution of that decree attached the standing 
crops on the lands which were the subject-matter of the lease. 
Two claim petitions were put in, one by the tenants, defendants 
7 and 8 and the other by the sixth defendant. Both the claims 
were allowed on the ground that the possession of crops was 
not with the plaintiff. The crops were thereafter harvested 
and before they could be removed they were again attached by 
the eleventh defendant in execution of a money decree. The 
plaintiff filed the present action and applied for the appointment 
of a receiver to take possession of the said crops. By an order 
‘dated 7th Jaly, 1936, the crops were directed to be sold and 
after meeting certain outgoings the balance was directed to be 
deposited into Court and from and out of the amount so depo- 
sited defendants 7 and 8 were asked to take their lessees’ share. 
It is with respect to the remaining amount that a controversy 
has arisen between the plaintiff and the sixth defendant. Under ` 
‘both the deeds of mortgage the plaintiff is given security over 


the produce. Under S.3 of the Transfer of Property Act 


immovable property does not include growing crops. Therefore 
the deeds of mortgage will operate in respect of the produce on 
the land as a mortgage of movable property. Under the Indian 
Law there can be a valid mortgage of movable property. (Vide 
Misri Lal v. Mosher Hossaini.) The moment the crop comes _ 
into existence the mortgagee gets title to the crop. The principle 
of law that is usually applied is that enunciated by Jessel, M.R., 
in Collyer v. Isaacs*, namely: 


“ A man can contract to assign property which is to come into existence 
in the future, and when it hes come into existence, equity, treating es done 
that which ought to be done, fastens upon that properiy, and the contract to 
-assign them becomes a complete arrangement.” 


This principle was applied in a case reported in Baldeo 


- Parshad Sahu v. A. B. Miller3, where the validity of a mortgage 


of the produce of a factory, namely, indigo cakes that were 
manufactured, came into question. The learned Judges Brett 
and Mitra, JJ., referring to Collyer v. Isaacs2, observed thus: 


"“ The property hypothecated was the indigo cakes manufactured every 
season by the Pupri Indigo Factory from the crops grown on the lands of 
OE E S E, O E eee en 


1. (1886) I.L.R. 13 Cal. 262, 2. (1881) 19 Ch. D a342. 
- 3. (1904) LL.R. 31 Cal. 667. 
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the factory from the date of the mortgage deeds, until such time as the total 
mortgage money with interests and costs of Court shall be paid by the mort- 
gagor.” 

They held in that case that the title secured under such 
mortgage would prevail over the title of a purchaser under a 
later mortgage of the said cakes. The facts of that case wene 
as follows: On the 22nd September, 1891, there were two 
mortgages executed of the factory and its produce by the 
proprietor Mr. Wilson in favour of one Chowdhry Mahadeo 
Pershad who obtained decrees thereon and thereafter assigned 
his interest in those decrees to Messrs. Moran & Co. Messrs. 
"Moran & Co. subsequently became bankrupt and the interest of 
the frm was represented by the Official Assignee. In 1896 
Mr. Wilson mortgaged only the indigo cakes to be manufactured 
in 1895 and 1896 and in 1896 and 1897 to the plaintiffs who 
were aware of the prior mortgage in favour of Chowdhry 
Mahadeo Pershad. Subsequent to the date of the mortgage in 
1896 Mr. Wilson made over to the plaintiffs in that case a 
quantity of indigo cakes manufactured in 1896 and 1897. The 
Official Assignee intervened and claimed them -and the question 
of title was made the subject-matter of a legal proceeding. 
Pending the adjudication the cakes were sold and the money 
was brought into Court. It was held that the Official Assignee 
was entitled to the money in preference to the plaintiffs. The 
ground on which the learned Judges decided is thus put: 


“ We think that it is clear that where, as in this case, there were mort- 
gages to the creditor of property which was to come into existence in future, 
and when the creditorhad already paid the consideration, the property, that 
1s to say, the indigo cakes, were bound from the moment that Mr. Wilson 
acquired them, and from that moment he became the trustee of the property 
for the creditor, who as cestw gue trusi acquired an equitable estate or 
interest in the property. The delivery after acquisition of the cakes to the 
plaintiffs servant, if there wasin fact such a delivery, could not have 
destroyed the equitable interest of Messrs. Moran & Co. already existing 
in them, unless thdeed the plaintiffs were bona fide transferees for value 
without notice.” 


It seems to us that the panel of this aon would 
apply to the present case. The' sixth defendant took the assign- 
ment with notice of the mortgages in favour of the plaintiff. 
The standing crop on the land before it was removed was 
claimed by the plaintiff. Therefore the plaintiffs title to the 
moneys in Court must prevail over that of .the sixth defendant. 

But it is contended by Mr. Ramachandra Rao that so long 
as the plaintiff as mortgagee did not take possession of the 
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crop, the mortgagor would be entitled to deal and dispose of it 
and in this case as the mortgagee never interfered with the 
possession of the mortgagors the sixth defendant was entitled to 
recetve the rent from the crop and in lieu thereof its value in 
preference to the plaintif and he relied on a case in Ex parte 
National Mercantile Bank: In re Philipsi, where Jessel, M. R., 
stated that under the ordinary law prevailing in England rents 
and profits of land in mortgage belong to the mortgagor so long 
as he is allowed to remain in possession and therefore the mort- 
gagor is entitled to sever the crops, which when severed became 
chattels under the deed and vested in his trustee in bankruptcy. 
It seems to us that before applying the principle of the English 
decision we must make note of the fact that in England the 
growing crop is treated as an interest in land and therefore 
immovable property. Jessel, M.R, recognises this in the 
decision relied on. A mortgage of land operates as an absolute 
conveyance of the property. But in India mortgages such as 
these in question in the suit do not operate as an absolute con- 
veyance of the property mortgaged. Further the mortgagee is 
not entitled to possession of the property unless possession is 
stipulated for as in the case of a usufructuary mortgage. 
Having regard to these differences let us see how far the con- 
tention of Mr. Ramachandra Rao is well founded. Even in 
English Law in the case of a mortgage of a growing crop on 
the land a mortgagee is not entitled to claim the crop when it 
has been removed by the mortgagor but before removal if the 
mortgagor intervenes and claims it and takes appropriate pro- 
ceedings, the mortgagee will become entitled to it. (Vide 
Fisher on Mortgage, 8th Edition, page 716.) In Wilson v. 
Wilson®, Vice-Chancellor Malins defines the right of a mort- 
gagee thus: 


“We know perfectly well that a mortgagee of land has a right, from 
the very day of his mortgage, to receive the rents. We also know that if he 
does not choose to enter into possession or give notice to the tenants, but 
regards his security as sufficient and allows the mortgagor to receive the 
rents, those rents can never be recovered back again as rents. The mortga- 
gor has e continuing right to receive the rents until the right is intercepted 
by some action on the part of the mortgagee.” 

Here the mortgagee has really intercepted the sixth defen- 
dant from removing the crops. Again, the argument based on 
the question of possession is not sound. Evep in English Law 


1. (1880) 16 Ch. D. 104. 2. (1872) L.R. 14 Eq. 32 at 40, 
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a distinction is drawn between a case of mortgage of chattels 
and a case of mortgage of lands. In Ex parte Official Recetver: 
In te Morriti, Cotton, L.J., in considering the exact rights of 
sale which a mortgagee of personal chattels possesses remarked 
thus: 


“ A pledge of personal chattels as a rule is and must be accompanied by 
delivery of possession. Itis out of the possession given him under the 
contract that the pledgee’s rights spring ....... A mortgage of personal 
chattels involves in its essence, not the delivery of possession, but a convey- 
ance of title as a security for the debt.” 


Much more so in India where, as pointed out above, the 
plaintiff mortgagee will not be entitled to claim possession. 
His right is only to enforce the mortgage by suing for a sale of 
the property or by the appointment of a receiver to secure 
possession of it in order that his security may be realised. He 
applied for the appointment of a receiver before the crops were 
removed from the land and it was on this application for the 
appointment of a receiver that a consent order was made by 
which the crops were sold and the sale proceeds deposited into 
Court. It may be that so long as he allows the mortgagor to 
remove the crops and does not secure them during the year the 
crops were raised, he loses his right to them. His rights will 
not also prevail against a bona fide assignee from the mortgagor 
without notice of the mortgage in favour of the plaintiff. 
Therefore the case in 16 Ch. D. is not of much assistance to 
the sixth defendant. 


In the result we set aside the judgment of the lowen Court 
in this behalf and allow the appeal with costs Rs. 100 to be paid 
by the respondent in the appeal. He will pay back whatever 
costs were paid by the appellant to the respondent in the lower 
Court. 

K. S. Appeal alowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. JUSTICE WADSWORTH. 
T. P. Chandrasekara Aiyar.. Petitioner* (40th Defendant) 

v. ; 
The Official Receiver, West . 

Tanjore .. Respondent (Decree-holder). 

_ Madras Agriculturists Relief Act (IV of 1938), S. 3—“Jodi, kattubadi 
and poruppu or the like’—If include payments for “kaval”, “road-cess” and 
“twaier-cess”. ” f 


° 1. (1886) 18 Q.B,D. 222, 
* C. R. P. No. 1257 of 1939. 23rd July, 1940. 
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The petitioner admitted possession of eight villages in respect of which 
he pays as jodi Rs 6-4-0 only, though he pays approximately Rs. 72, Rs. 33% 
and Rs. 244, respectively for kaval fees, road-cess and water-charges. In an 
application for scaling down a debt by the petitioner claiming to bean 
agTiculturist, 


Held, in “jodi, kattubadi and porwpps or the like” the words ‘or the like’ 
must be taken to denote any other payment in the nature of quit rent on an 
inam, whatever be the names by which they are denoted and doesnot 
include charges for police (kaval), for roads, for water and similar dues 
levied for services rendered by the State or by a local authority. The 
petitioner is therefore an agriculturist. 

Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the District Court of West 
Tanjore at Tanjore dated 7th July, 1938 and madein E. A. 
No. 149 of 1938 in E. P. No. 25 of 1934 in O. S. No. 3-of 


1919. 
S. Panchapakesa Sastri and T. K. Sundararaman for 
Petitioner. 


. K. S. Desikan for Respondent. 


The Court delivered the following 


JupGMENT.—The only question for decision in this Civil 
Revision Petition is whether the petitioner can be deemed to be 
an agriculturist with reference to the definition in S 3 of 
Madras Act IV of 1938. The objection raised was that he was 
the landholder of an estate in respect of which a sum exceeding 
Rs. 100 was paid as “quit rent, sods, katiubadt, poruppy or the 
like.’ The learned District Judge has not given a precise 
finding as to the amount payable by the petitioner in respect of 
the eight villages of which he admits possession but has come 
to the conclusion that on his admissions the petitioner is 
disqualified from claiming to be an agriculturist. In the Memo- 
randum dated 6th July, 1938, the petitioner has admitted posses- 
sion of eight villages in respect of which he pays as jods, 
Rs. 6-40 only, though he pays approximately Rs. 72, Rs. 339 
and Rs. 244 respectively for kaval: fees, road-cess and water- 
charges. The learned District Judge has lumped all these four 
charges together and bas treated them as coming within the des- 
cription of “quit rent, jodi, Rattubads, poruppu or the like”, so as 
to disqualify-the petitioner from claiming to be an agriculturist. 
I do not know the source from which the phrase just quoted 
was taken in drafting this Act, but a similar phrase is found 
in the Full Bench ruling of this Court reported at Lakshms- 
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narayana Pantulu ‘v.- Venkatrayanaml, where- Mr. Justice 
Subramanya Aiyar refers to “the amount of quit rent or kattubads, 
jodi, poruppu, or by whatever other name it may. be known, 
payable by them to Zamindars or-others under grants creating 
inams.”  Wailson’s Glossary defines fodi, kattubads and poruppu 
all as meaning quit rent; and it is, I think, a matter of common 
knowledge that in revenue parlance these four terms are used 
according to precedent or local custom without any appreciable 
difference in their significance, that is to say, all four terms 
denote quit rent on inams payable to a superior landlord or to 
the Government. When it is conceded that the four specified 
terms all mean quit rent, I think it follows that the phrase “or 
the like” must also be taken to denote any otber payment in the 
nature of quit rent on an inam. If it had been the intention to 
take into consideration payments to Government for services 
rendered such as kaval fees, payments to local authorities for 
the maintenance of communications such as road-cess or pay- 
ments to the Revenue Department for the supply of additional: 
water such as water cess, the Legislature would have indicated 
more clearly that such charges had to be taken into considera- 
tion. I am therefore of opinion that the phrase “quit rent, jodi, 
katiubads, poruppu or the. like” refers only to payments in the 
nature of quit rent on inams, whatever be the name by which 
they are denoted and does not include charges for police, for 
roads, for water and similar dues levied for services rendered 
by the state or by alocal authority. The revision petition is 
therefore allowed with costs and the District Judge will be 
directed to dispose of the petition after recording findings on 
the several contentions raised. Both sides will be permitted to 
adduce evidence. Costs here will come out of the insolvent’s 
estate. 

K S. . Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
l PRESENT :—SIR ALFRED HENRY /LIONEL LEACH, Chief 
Justice AND MR. JUSTICE KRisHNASWAMY AIYANGAR. 





Seth Balakisonlal Jankiprasad _.. Petitioner" 
U. 
The Debt Conciliation Board, Kovvur,’ fate Y 
„by its Chairman and others .. Respondents. 


_ Madras Debi Concihation Act (XI of 1936)—Crediiors representing more 
than 50 per cent. of the debts objeciing to setilemeni—Proper procedure. 


a RME. pie 43: IL.R. 21 Mad. 116 at 122 (F.B:). 


ECM P o. 4929 of 27th March, 1940: ` 


Ta 


“Leach, C.J, 
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It is the duty of the Board to dispose of the application with reasonable 
promptitude and if it becomes apparent that there are creditors representing 
more than fifty per cent. of the debts who object to the settlement and there 
is no hope of an amicable settlement, it will be the duty of the Board to 
dismiss the application of the debtor for settlement of his debts. 

Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to 
direct the issue of a writ of certiorari calling upon the first 
respondent herein to submit to the High Court the records 
relating to D. C. B. Application No. 144 of 1939 on the fle of 
the Court of the Debt Conciliation Board, Kovvur, West 
Godavari District, and to quash the order of the said Board 
dated 11th August, 1939 and passed in the said D.C.B. Applica- 
tion No. 144 of 1939 on its file refusing to dismiss the petition 
of the second respondent and adjourning the matter for further 


enquiry. 
V. V. Srinivasa Atyangar and P. K. Subramaniam for 
Petitioner. 


C. A. Vaidyalingam and P. Somasundaram for Respon- 
dents. 


The order of the Court was delivered by 

The Chief Justice.—The second respondent in these proceed- 
ings applied to the Debt Conciliation Board of Kovvur for the 
settlement of his debts under the provisions of the Madras Debt 
Conciliation Act, 1936. His application disclosed fourteen 
creditors of whom the present petitioner is one. According to 
the petition of the second respondent the total amount owing by 
him was Rs. 1,51,000 and of this Rs. 1,25,000 was owing to 
the petitioner. The amount due to the petitioner was payable 
under a mortgage decree dated 16th November, 1937, passed by 
the Court of the Subordinate Judge of Ellore. The petitioner 
obtained an order for sale of the mortgaged property on the 
14th April, 1939 and the sale was fixed for the 17th July, 1939, 
A fortnight before the date fixed for the sale the second respon- 
dent made his application to the Debt Conciliation Board. 
Notice of the application was served upon all the creditors, who 

appeared before the Board on the 11th August, 1939, 
The petitioner and another creditor, the Standard Bank of 
k a preliminary objection. They said that in as much 
represented more than fifty per cent. df the debts owing 
en respondent and they objected there coid be no 
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settlement of his debts under the Act and therefore the petition 
should be dismissed in limine. The Board overruled the preli- 
minary objection and decided to proceed with the hearing of 
the second respondent’s application. The reason given for this 
decision was that it was nowhere stated in the Act that if fifty 
per cent. of the creditors did not agree the application should be 
rejected. Here the Board erred because S. 17 expressly 
provides that if no amicable settlement is arrived at under sub- 
S. (1) of S. 14 within twelve months from the date of the 
application under S. 4, the Board shall dismiss the application. 
The petitioner asks the Court to quash the order of the 11th 
August, 1939, on the ground ‘that it has passed it without 
jurisdiction. It is not suggested that the Board has in any way 
acted mala fide and it cannot be said that the Board had no 
jurisdiction to pass the order objected to. All that the Board 
decided was that the application of the second respondent should 


be heard. We have been informed by the learned Counsel. 


appearing for some of the other creditors that the amount 
claimed by the petitioner is disputed. By virtue of the proviso 
to 5. 12 (2) the fact that the Subordinate Court has passed a 
decree fora sum of Rs. 1,22,000 cannot be disputed, but the 
Court has been given to understand that there is some question 
as to whether the decree-holder has not received payment in 
part of the decretal amount. In these circumstances the 
petitioner is clearly not entitled to an order quashing the Board’s 
order of the 11th August, 1939. At the same time we would 
point out that itis the duty of the Board to dispose of the 
application with reasonable promptitude, and if it becomes 
apparent that the petitioner, and other creditors who support him 
represent more than fifty per cent. of the debts and that there is 
no hope of an amicable settlement, it will be the duty of the 
Board to dismiss the application. The petitioner has got an 
order for sale of the mortgaged properties and that order should 
not be stayed a moment longer than is necessary. 


The application will be dismissed but there will be no order . 


as to costs. i 
K. S. i Application dismissed. 


59 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 


Sundara Reddiar .. Petttioner® (Petitioner) 
v. 
Alagappa Chettiar, by agent Veera- , 
raghava Aiyangar .. Respondent (Respondent). 


Madras Agriculturists’ Rekef Act (IV of 1938), Ss.19 and 20—Death of 
judgment-debtor just before expiry of the sixty days time allowed under 
5.20 for applying for scaling down—Legal representative—If entitled to file a 
fresh application for stay under S. 20—Procedure. 


A judgment-debtor died on 4th June, 1938, just before the expiry of the 
sixty days time allowed under S, 20 of Act IV of 1938 without an applica- 
tion under S. 19. His son was impleaded as legal representative on 19th 
October, 1938, when he asked for time to oppose the execution. On 14th 
December, 1938, he filed a fresh application under S. 20. 


Feld, the fresh application did not lie. The son succeeds to the rights 
and liabilities of his father in the litigation. His father had already exhaust- 
ed his remedy under S. 20 and by express terms of that section the decree 
must be executed against him as it stands. The legal representative is 
subject to the same liability. 


Petition under Ss. 115 of Act V of 1908 and 224 of the 
Government of India Act, praying the High Court to revise the 
order of the Court of the Subordinate Judge of Cuddalore in 
M. P. No. 534 of 1938 in E. P. R. No. 85 of 1938 in O. S. No. 
94 of 1926. l 

T. E. Ramabhadrachariar for Petitioner. 

S. Panchanatha Mudaliar for Respondent. 

The Court delivered the following 


JUDGMENT.— Petitioner is the son and legal representative 
of -the 19th defendant against whom the decree was being 
executed when he got a stay by means of an application dated 
Sth April, 1938, under S. 20 of Act IV of 1938. The 19th 
defendant did not follow up his stay application with an appli-- 
cation under S. 19, but he died on 4th June, 1938, just before 
the expiry of the sixty days time allowed under S. 20. 
Petitioner was impleaded as legal -representative on 19th 
October, 1938 and on that day asked for time to oppose the 
execution. On 14th December, 1938, he filed a fresh applica- 
tion under S. 20. I am of opinion that the application does not 
lie. , The petitioner succeeds to the rights and liabilities in the 
litigation of his father. His father had alrehdy exhausted his 





* C. R. P. No. 15 of 1939, 23rd July, 1940, 
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remedy under S. 20 and by the express terms of that section the 
decree must be executed against him as it stands. The legal 
representative is subject to the same liability. The petition is 
dismissed with costs, 


K.S. Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KING. 


Gandikota Kamanna .. Petitioner” (Defendant) 
v. 
Tondapu Satti Reddy .. Respondent (Plaintiff). 


Madras Agriculturists’ Relief ‘Act (IV of 1938), S.3 (#), Proviso B— 
Exclusion from definition of “ agriculiurist "—Assessment to profession tax 
for four consecutive half years from October, 1935—If necessary—lf 
debtor should be validly ‘assessed’ to exclude him from definition of 
‘agriculiurist’. ae, 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Subordinate 


. Judge of Cocanada in S. C. S. No. 15 of 1938. 

P. Somasundaram and P. Suryanarayana for Petitioner. 
K. Kameswara Rao for Respondent. 

The Court delivered the following ni 


JUDGMENT.—I see no ground for revision. It is quite 
clear from the language of S. 3 (i#), Proviso B of Act IV of 
1938 that assessment for four consecutive half years from 
October, 1935 to September, 1937, is not required—as if that 
were so, the word ‘throughout’ would be found in the place of 
the word ‘within’. The second argument is that it is only a 
person who has been validly assessed who is excluded from 
the definition of agriculturist. I see nothing in the language of 
the proviso to support this view. The words are simple ‘has 
been assessed’ and they - are qualified by no adverb relating to 
the correctness or validity of the assessment. 


The petition is dismissed with costs. 


K. S. — Petition dismissed, 





* C. R. P. No. 863 of 1939. 24th July, 1940, 


Sundara 
Reddiar 


v. 
Alagappe 
Chettiar. 


Satti 
Reddy. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUsTICE WADSWORTH. 


Kamakshi Chetti .. Pettttoner® (1st Defendant- 
Petitioner) 
v. 
A. S. Alaganan Chettiar .. Respondent (Plaintif-Res- 
pondent). 


Madras Agriculturist? Relief Act (IV of 1938), S. 27—Certificate given 
by Local Board—If conclusive of the facts which it states. 


A certificate given by a Local Board is not conclusive of the facts which ! 
it states. Itis open to the other side to let in evidence that the certificate is 
not trbe—whether the error alleged relates to the amount of the tax or the 
nature of the income in respect of which it was levied. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Dindigul dated 29th July, 1938, in M. P. No. 117. of 
1938 in O. S. No. 17 of 1935. 


S. Panchapagesa Sastri and K. R, Krishnaswami Aiyar for 
Petitioner. 

T. P. Gopalakrishna Aiyar for Respondent. 

The Court delivered the following 

J UDGMENT.—There is nothing in S. 27 of Madras Act IV 
of 1938 to warrant the view that a certificate given by a local 
board is conclusive of the facts which it states. It isopen to 
the other side to let in evidence that the certificate is not true— 
whether the error alleged relates to the amount of the tax or the 
nature of the income in respect of which it was levied. The 
petition is allowed and remanded to the trial Court for disposal 
in the light of this judgment after receiving such evidence as 
the parties may adduce. The costs of this petition will abide 
by the result. 

K. 8. | Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT :-—MR. JUSTICE LAKSHMANA RAO, 
Kesava Reddi and another .. Appellanist (Accused 1 
and 2). 
Criminal trial—Comviction founded on evidence -of approver—Jury not 


told that the evidence of accomplice must be corroborated in material parti- 
cular- Sustoinability of conviction. 


- GC R. P. No. 9. 5 of-1938. ~ 29th July? 1940. 
t Crl. Ap. No. 170 of 1940. 24th July, 1940, 


IL] THE MADRAS LAW JOURNAL REPORTS. 469 


A conviction was founded on the evidence of the approver which was 
not corroborated in any material perticular bearing upon the implication of 
the first accused. The jury was not told that the evidence of an accomplice 
must be corroborated in some material particular bearing upon the implica- 
tion of the accused in the crime. 


Held, the conviction cannot be sustained. 
Appeal against the order of the Court of Session of the 
South Arcot Division in Case No. 47 of the Calendar for 1939. 
N. Somasundaraim for Appellants. 
A, S. Sitvakaminathan for The Public Prosecutor for the 
Crown. 


The Court delivered the following 

JUDGMENT.—The appellants have been convicted under 
Ss. 457 and 395 read with S. 1090f the Indian Penal Code and 
sentenced to rigorous imprisonment for 5 and 3 years respec- 
tively. 

The trial was by jury and the verdict was unanimous, But 
the conviction is founded on the evidence of the approver and 
as rightly conceded it is not corroborated in any material parti- 
cular bearing upon the implication of the first appellant. The 
only piece of corroboration against the second appellant is the 
finding of an umbrella in his family house, and the jury was not 
told that the evidence of an accomplice must be corroborated in 
some material particular bearing upon the implication of the 
accused in the crime. The conviction of the appellants cannot 
therefore be sustained and having regard to the evidence on 
record a re-trial is not desired. The appellants are ' therefore 
acquitted and their bail bonds will be cancelled. 


K. S. Abeal alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Horwi, 
Vemuri Ramjee Rao .. Appellani® (Plaintif) 
T 
The Municipal Council, Masulipatam 
represented by its Commissioner.. Respondent (Defendant). 


Indian Contract Act (IX of 1872), S.72—Person paying Property tax 
to Municipality upon demand in a wrong belief that he was bound to pay~If 
entitled to recover it in‘Coxrt of law. 


OS ,, 
* S, A, No. 70 of 1937, 29th February, 1940. 


Kesava 
Reddi, 
In re. 
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A person who makes a payment of tax under a misapprehension as to 
his liability to do so cannot recover it in a Court of law, although one would 
expect a corporate body to refund voluntarily any amount which had been 
paid to it in error. 


Appeal against the decree of the Court of the Subordinate 
Judge of Masulipatam in A. S. No. 89 of 1936 preferred against 
the decree of the Court of the District Munsif of Masulipatam 
in O. S. No. 24 of 1935. 


Ch. Raghava Rao and V. V. Sastry for Appellant. — 

V. Govindarajachari for Respondent. 

The Court delivered the following ~ 

JupGMENT.—The only question that arises in this appeal is 
whether tbe plaintiff, who had paid property tax to the defen- 
dant municipality upon demand in a wrong belief that he was 
bound to pay that tax, is entitled to have it refunded. Both 
the lower Courts held that as the payment was a voluntary one, 
he is not entitled to have any such refund. His suit was 
therefore dismissed and his appeal to the Subordinate Judge, 
Masulipatam, was also dismissed. 


Mr. Raghava Rao, in his very able argument, has put 
forward two contentions. They are that under S. 72 of the 
Indian Contract Act the plaintiff is entitled to a refund of 
money paid by mistake of law and that even though S. 72 
would debar a person from recovering money paid under a 
mistake of law in a quasi-contract, there would still be open to 
such a person the equitable relief that a Court can give toa 
person who has wrongly parted with money independently of 
any contract. 


Municipal Council, Dindigul v. Bombay Co., Lid.1, is a 
decision on which Mr. Raghava Rao has placed great reliance. 
It discusses the English principles to be applied in a case 
somewhat similar to the present one, in which a person made a 
payment to a corporate body under protest and then claimed it 
back. The question that arose was whether the suit was in 
time; because it had been filed more than six months after the 
payment had been made, six months being the period allowed 
by S. 350 of the Madras District Municipalities Act for 
bripging a suit against a Municipality in certain classes of guits. 
Both Coutts-Trotter, C. J. and Madhavan ‘Nair, J., held that 
rn aa amaaħŮĖõĖ 

1. (1928) 56 M.L.J. 525: I.L.R. 52 Mad, 207. 
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the suit claim was not one arising out of a contract and that 
therefore principles of the English Courts of Equity could be 
applied; for in Indian Courts no distinction had ever been 
drawn between equitable jurisdiction and legal. Such equitable 
principles being applied, it was considered by these learned 
Judges that the suit was one for “money had and received” and 
“not an action for damages and compensation. It was held 
therefore that S. 350 of the Madras District Municipalities 
Act did not apply, but Art. 62 of the Limitation Act. It has 
therefore been argued by Mr. Raghava Rao thatitis unnecessary 
to apply the principles of the Common Law Courts of England, 
which, he says, have been reproduced in S. 72 of the Indian 
Contract Act and that this suit may be looked upon as one in 
the general equitable jurisdiction of Civil Courts. Municipal 
Council, Dindigul v. Bombay Co., Lid, may be regarded as 
an authority for the position that either a cause of action arises 
independently of S. 72 of the Contract Actor that when applying 
S. 72 of the Indian Contract Act, one should not be bound by 
the somewhat narrower principles of the Common Law Courts 
of England; but may well have regard to the decisions of the 
Court of Equity. 

That a suit for “money had and received” will lie apart 
from S. 72 of the Contract Act, has been held in Narayanasami 
Reddi v. Osuru Reddt®, where a person was obliged to pay his 


landlord some money which was really not due, in order to . 


avert a summary sale of his land. It was held that although 
the money was not paid by mistake, yet the person who paid it 
was entitled to have it back. But even if we regard this suit as 
one to which S. 72 of the Contract Act does not apply, I do not 
consider that the plaintiff’s claim would be any stronger; 
because Courts have generally held that where a payment is 
made by mistake of law, there is no room for the application 
of equitable principles. The person who makes the payment is 
under no obligation to do so; and if he, of his own free will 
and accord, having the same opportunity of knowing the 
general law as the person to whom he pays it, makes sucha 
payment, there is no injustice done which Courts of Equity 
should remedy. It is pointed out in Halsbury’s Lawsof England 
(Vol 23 at page 168, in paragraph 246 and Vol. 7 at page 278 





° 1. (1928) 56 M.L.J. 525: I.L.R. 52 Mad. 207, 
2. (1901) LL.R. 25 Mad, 548 (F,B.), 
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-in paragraph 249) that it is not an absolute rule that a payment 


made under a mistake of law cannot be recovered. A few 
exceptions do exist, especially where the person who makes the 
payment has much less opportunity of knowing the law than 
the person to whom he pays it and relies on the word and 
experience of the person paid. It has however never been held, 
even by Courts of Equity, that a payment made under circum- 
stances like the present is recoverable in a Court. Mr. Raghava 
Rao has been at some pains to point out-that in more recent 
decisions in England there has been a tendency to interpret 
more liberally the rule against the recovery of money paid by 
mistake of law; but Ramesam, J., who was apparently dealing 
with the same argument in Appavoo Chettiar v. The South 
Indian Railway Co.1, thought that the recent decision of the 
House of Lords and the remarks of Lord Justice Scrutton 
indicated that there had been no modification of the general 
principle against forcing a person to return money paid under a 
mistake of law. 

Returning to §. 72 of the Contract Act, it has been held in 
a number of cases that payments made in India by mistake of 
law cannot be recovered. Appavoo Chettiar v. The South Indian 
Rattway Co.1, is a direct authority with regard to a payment 
of the kind here made. In Rajah of Ramnad v. Secretary of 
State for India®, it was held that a wrong payment of income- 


tax could not be recovered for the same reason. In recent’ ` 


cases the principle that a person who makes payment under a 
mistake of law cannot recover it back again has been accepted 
without question—see The Municipa Council, Tuticorin v. 
Ralli Brothers’ and Chairman, Municipal Council, Rajahmundry 
v. Subba Raot. 

l have therefore no doubt that as the law stands at present, 
a person who makes a payment of tax under a misapprehension ` 
as, to his liability to do so cannot recover it in`a Court of Law, 
although one would expect a corporate body to refund voluntarily 
any amount which had been paid to it in error. 


The appeal is accordingly dismissed with costs. 
KS: Appeal dismissed. 


Nees 
® 








1. (1928) 56 M.L.J. 269. 
2, (1928) 55M.L.J. 770: I.L.R. 52 Mad. 12. : 
3. (1933) 67 M.L.J. 566. 4, (1937) 1 M.L.J, 496, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :-—MR, JUSTICE WADSWORTH. 


Kannabhiran Pillai .. Pettiitoner® (Petitioner) 
v. 
Govindaswami Pillai .. Respondent (Counter-Petitioner). 


Madras Agriculiurists’ Relief Act (IV of 1938), S. 19-—Appeal after Aci 
came into force declaring a liability for the first ime—Appellate judgment 
reserving debtor's right to apply under Act when there was no formal applica- 
tion before hims—Effect on debtor's right to apply under the Act—Procedure. 

An appeal was filed after Act IV of 1938 came into force against a 
dismissal of a suit before the Act came into force. But there was no appli- 
cation for scaling down before the appellate Court. But the appellate 
judgment reserved the defendant’s right to apply for relief under Act IV of 
1938. This reservation was not included in the appellate decree. Thereafter 
the petitioner applied to the trial Court to scale down the appellate decree 
under S. 19 of the Act. 

Held, a decree passed after the Act came into force cannot be scaled 
down. 

Kotayya v. Punnayya, (1940) 2 M.L.J. 202, followed. 

Held, further, when a liability is being declared in the appellate Court’s 
decree for the first time and a plea is open to the defendant under the Madras 
Act (IV of 1938), there should be a written application raising this plea 
before the appellate Court and on such application the appellate Court 
should either give its own decision or reserve in its decree the right to have 
the matter decided by the Court below. But in the absence of reservation in 
the appellate decree, the proper course for the defendants to have the 
appellate decree brought in accordance with the judgment embodying a 
direction to the trial Court to deal with the application for relief under 
Act LV of 1938. 


Petition under S. 115 of Act V of 1908, praying the High © 


Court to revise the order of the Court of the District Munsif 
of Trichinopoly dated 5th August, 1939 and made in I. A, 
No. 1281 of 1939 in O. S. No. 776 of 1935. 

A. V. Viswanatha Sastri and S. Amudachart for Petitioner. 


K. V. Srinivasa Atyar for Respondent. 


The Court delivered the following 

JupGMENT,.—This revision petition raises the question of 
the proper procedure in a matter arising under Madras Act IV 
of 1938. The present petitioner was a defendant in a suit 
which was dismissed on 30th November, 1937, that is to say, 
before the Act came into force. There was an appeal by the 
plaintiff and the appellate Court after Act IV of 1938 came 
into force reverstd the decision of the lower Court and gave a 


——* 





* C. R P. No. 903 of 1940. 16th August, 1940. 
60 
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decree. The last sentence of the judgment of the appellate 
Court is as follows: 


“This judgment will not preclude the defendants from applying to the 
lower Court for scaling down the debt under the provisions of Madras 
Act IV of 1938 if they are entitled to have such relief.” 


It is common ground that no formal application under 
Madras Act IV of 1938 was before the learned Judge when he 
disposed of the appeal It is not clear whether any oral 
representation was made at the time of passing judgment that 
the defendants’ rights under Act IV should be reserved. But 
it seems to me probable that something must have been said to 
cause the learned Judge to make this reservation in his judg- 
ment. After the pronouncement of this judgment a decree was 
drawn up which contains no provision for a reservation such as 
the judgment contains. Thereafter the present petitioner applied 


to the trial Court to scale down the appellate Court’s decree 


under S. 19 of Act IV. At the time when this application was 
made there was a good deal of difference of opinion on the 
question whether a decree passed after the Act came into force 
could be scaled down. That doubt has, I hope, been finally set 
at rest by our decision reported in Kotayya v. Punnayya. In 
the light of that decision, it must be held that the application to 
the lower Court to scale down the appellate Court’s decree 
under S. 19 was not the proper procedure. At the same time 
it does not seem equitable merely because the petitioner has 
adopted a wrong procedure and has not understood what is the 
right procedure to leave him without a remedy if a legal remedy 
is open to him. 

Now it is doubtful whether the order of the Subordinate 
Judge reserving a plea under Act IV of 1938 for subsequent 
adjudication should have been passed in the absence of an 
express prayer for the benefits of the Act. Assuming, however, 
that the Judge had the intention of reserving a plea which was 
open to the defendants and which would have been taken in writing 
had the necessity therefor been made plain, the irregularity, if 
irregularity it be, should not deprive the defendants of their 
remedy when both parties have treated the order of the 
Subordinate Judge as binding upon them (vide Hriday Nath 
Royv. Ramchandra Barna Sarma? and Tuljaram Rowv. Gopala 
seca The Subordinate Judge having granted the defendants 





1. (1940) 2M LJ. 202. y 
2 (1920) I.L-R. 48 Cal. 138 (F.B.). 3. (1916) 32 M.L.J. 434. 
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leave to raise in the trial Court the question of the relief to 
which they may be entitled under Act IV- of 1938 this order 
binds both parties and cannot be treated as void merely. by 
reason of an alleged irregularity. I would, however, observe 
that, though no procedure has been laid down in the Act, ina 
case of this kind when a liability is being declared in the appel- 


late Court’s decree for the first time and a plea is open to the | 


defendants under Madras Act IV of 1938 there should bea 
written application raising this plea before the appellate Court 
and on such application the appellate Court should either give 
its own decision or reserve in its decree the right to have the 
matter decided by the Court below. On the facts of the present 
case it seems to me clear that the-Court below could not proceed 
with the enquiry under Act IV of 1938 in the face of the 
appellate Court’s decree which makes no provision therefor. 
The proper procedure therefore appears to be for the petitioner 
to apply to the appellate Court to have the decree brought in 
accordance with the judgment by embodying therein a direction 
to the trial Court to deal with the application for relief under 
Act IV of 1938 and amend the decree according to its decision. 
If and when the petitioner makes such an application to the 
appellate Court it will of course be open to the respondent to 
urge any objections which may be available to him to the 
amendment of the decree. Should the appellate Court carry out 
the desired amendment, the petitioner will then be at liberty to 
apply to the trial Court—not under S. 19 which really has no 
application to a decrée passed after the Act came into. force— 
but under Ss. 8 and 9 as in a pending litigation, the matter 
having been reserved in the appeal for separate disposal. 


The revision petition against the order of the District 
Munsif must be dismissed, his order being correct on the frame 
of the petition, though he might perhaps have given to the 
petitioner some guidance as to the course which he should 
follow. In the circumstances I make no order as to costs. 


K. S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PATANJALI SASTRI. 


Karanan Syama Rao .. Petitioner” (Petitioner- 
Defendant) 
v: 
V. Hanuirantha Rao, minor by 
guardian and maternal grand- 
father Nittur Ramaswamayya .. Respondent ( Respondent- 
Plaintiff). 
Madras Agriculiurists’ Relief Act (IV of 1938), Ss. 11 and 19—Compro- 
mise decree—Gross amount agreed to be payable in full satisfaction of smit 


clam and costs—If can be reopened and scaled down—Appropriaiion to- 
wards costs which would have been payable—Permissbility. 


Where parties enter into a compromise agreeing that a certain sum 
should be payable in full satisfaction of the suit claim and costs without 
allocating any part of that sum specifically to the costs of the suit, the pro- 
visions of Ss. 1l and 19 cannot be invoked by the creditor. The Court has 
no power in a case of that kind to reopen the compromise, tax the costs that 
would have been awarded if the suit had succeeded after contest and direct 
its payment, when the judgment debtor applies for scaling down a decree 
under S. 19 of the Act. f ` 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the District Court of Kurnool, 
dated 13th February, 1939 and made in M. P. No. 37 of 1939 
in O. S. No. 14 of 1936, Sub-Court, Kurnool. 


K. S. Jayaram for Petitioner. 
4. C. Sampath Aiyangar for Respondent. 
The Court delivered the following 


JUDGMENT.—This is a petition to revise the order of the 
District Court of Kurnool scaling down the amount due to the 
tespondent under a compromise decree passed on 3lst August, 
1936, in O. S. No. 14 of 1936 on the file of the Subordinate 
Judge’s Court, Kurnool. The compromise decree, so far as it 
ig material here, runs as follows: 


“In full satisfaction of the suit claim and costs, besides the sum of 
Rs. 1,000 received by the plaintiffs next friend on 22nd August, 1936, the 
defendant has to pay Rs. 2,100....... Each party shall bear the costs 
incurred by him.” 

It was admitted that the principal sum originally advanced 
was Rs. 2,800, and the lower Court, applying 5. 8 of the 
Madras Agriculturists’ Relief Act, deducted the amount paid by 
the petitioner Rs. 3,980-8-0 from twice the principal amount 


i a a 


“C R P, No. 1256 of 1939. 26th July, 1940, 


IT] THE MADRAS LAW JOURNAL RETORTS. 477 


and found that the balance payable on the date of the decree 
was Rs. 1,619-8-0. So far there is no dispute between the 
parties. The learned Judge, however, proceeded to apply the 
proviso to S. 19 to a payment of Rs. 140 made after the decree 
was passed and for this purpose taxed the respondent’s costs of 
the suit at Rs. 347-3-0, and deducting Rs. 140 held that the 
balance Rs. 207-3-0 was also payable by the petitioner in addi- 
tion to Rs. 1,619-8-0 with interest on the latter sum at the 
statutory rate. The learned Judge observed: 


“Since the decree passed was a compromise decree and the terms of the 
compromise were ‘in full satisfaction of the suit claim and costs, when the 
decree is reopened, naturally the defendant cannot have the best of both the 
worlds and claim reduction under the Act by reopening and amending the 
decree and also state that the provision of the Act that all costs lawfully 
expended by the decree-holder should be reimbursed io him should not come 
- into operation.” 


The petitioner contends that this view of the learned Dis- 
trict Judge is erroneous, and I am inclined to agree with him. 
Having regard to the definition of ‘debt’ in S. 3 (4%) which 
expressly includes sums payable under a decree, it is clear that 
all amounts payable under decrees are also liable to be scaled 
down under the provisions of the Act.- S. 11, however, excepts 
‘any sum decreed as costs by any Court’ and S. 19 which pro- 
vides the machinery for the scaling down of decree debts gives 
effect to this exception by providing that all payments made or 
amounis recovered in respect of a decree should first be applied 
in payment of ‘all costs originally decreed to the creditor.’ 
Reading these provisions together as they should be, it is clear 
to my mind that they are applicable only to cases where any 
specific sum is decreed as costs by the Court. It follows there- 
fore that where parties enter into a compromise agreeing that a 
certain sum should be payable in full satisfaction of the suit 
claim and costs without allocating any part of that sum speci- 
fically to the costs of the suit, the provisions of Ss. 11 dnd 19 
cannot be invoked by the creditor. The Court has no power in 
a case of that kind to reopen the compromise, tax the costs that 
would have been awarded if the suit had succeeded after.contest 
and direct its payment, when the judgment-debtor applies for 
scaling down the decree debt under S. 19 of the Act. When a 
suit is compromised by the parties agreeing to pay and receive 
a gross sum without any allocation, they do not ordirfarily 
contemplate any specific gum as being payable by the one side or 
the other towards the costs of the proceedings; and it is beyond 
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the province of the Court io allocate any portion of the consoli- 
dated amount agreed to be paid to such costs or impose any 
fresh liability for costs as a condition of scaling down thé, debt. 
In the present case, though the compromise referred to the 
defendant’s liability to pay Rs. 2,100 in full satisfaction of the 
suit claim and costs, in another place, it provided that each 
party shall bear the costs incurred by him. This shows, what 
is usually the case, that the parties had no definite idea in their 
mind that any part of that sum represented the liability for 
costs. , 


For these reasons, I hold that the view taken by the learned 
District Judge is wrong and the sum of Rs. 140 paid after the 
decree should go in reduction of the total sum payable under the 
compromise decree. With this modification, the order of the 
learned District Judge is confirmed. 


As the petitioner also raised another point which was not 
however seriously pressed, I direct each party to bear his own 
costs of this revision petition. 

K.S. Order modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KING. 


V. Srinivasachariar and another .. Petitioners* (Defendants 
I and 2) 
v. 
The Conjeevaram Hodgsonpet 
Dharmarakshaka Nidhi, Limited.. Respondents (Plaintiffs). 


Madras Agriculturists’ Relief Act UV of 1938), S. 10 (2) (1)—Apph- 
cability—Liability to ‘public company’ as defined in Companies Act—Rate of 
interest together with default interest exceeding 9 per cent. per annum— 
Benefits under Act if available to debtor. 


In respect of a mortgage loan to a Nidhi, the interest stipulated was 
6} per cent payable every month. The bond also provided for default 
interest in case the interest and certain subscriptions to the Nidhi were not 
paid on due dates. In respect of the transaction it was found that towards 
a sum of Rs 1,500 borrowed in February, 1927,a sum of Rs. 1,396-3-3 had 
been credited as part payment and the balance of Rs. 807 13-2 was gued for 
on closing of accounts in March, 1932 This was due to further interest 
imposed under the contract for default in payment of interest and subscrip- 
tions The actual payments worked out at more than 9 per cent. per annum 
though the primary rate of interest was only, 6% per cent Inan 
application for scaling down, 








"C.R.P. No 1841 of 1939, 14th August, 1940, 
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Held, as the interest works out at more than 9 per cent. per annum alr 
S. 10 (2) (iš) of the Act cannot apply. The debtor can claim to have the ariar 
debt scaled down under S. 8 of the Act. When money is borrowed and a Canes: 
larger sum is repaid the excess over principal must be treated as interest. varam 
re . : Hodgsonpet 
Petition under S. 115 of Act V of 1908 praying the High Dharma- 
Court to revise the order of the Court of the District Munsif of Nin ted 
Chingleput dated 4th October, 1938 and made in E. A. No. 824 


of 1938 in O. S. No. 245 of 1932. 

D. Ramaswami Atyangar for Petitioners. 

M. E. Rajagopalachari for Respondents. 

The Court delivered the following 

JUDGMENT.—The question involved in this Civil Revision 
Petition is the interpretation of“ S. 10 (2) (si) of Madras 
Act IV of 1938. The respondent is the Conjeevaram Hodgsonpet 
Dharmarakshaka Nidhi, Ltd., from whom the petitioner 
borrowed Rs. 1,500 in February, 1927, upon a mortgage bond. 
The suit is brought upon this mortgage bond in March, 1932, 
and a decree has been granted to the respondent and the mort- 
gaged property has been sold. The petitioner has applied under 

JS. 23 of the Act to have the sale set aside. He will not be 

entitled to this relief if in the words of the sub-section with 
which we have to deal the interest payable in respect of his 
liability is not more than 9 per cent. per annum as the respondent 
here is a public company as detined in the Indian Companies 
Acct. 


The terms of the bond are somewhat complicated. The 
interest chargeable upon the money borrowed is only 64 per 
cent. in the first instance but it is payable at the end of every 
month and there are provisions also that subscriptions are to be 
made to the company and those subscriptions are to be credited 
towards repayment of the principal. If there is no default in 
the payment of interest and the payment of those subscriptions 
there is no question but that the rate of interest will be only 
6; per cent. but on default further interest is chargeable on 
both interest and the amount due for subscriptions. The learned 

. District Munsif who tried the suit in the first instance has held 
that S. 10 (2) ($$) prevents the petitioner from taking 
advantage of the provisions of the Act. He says that the 
Legislature in drafting this sub-section is dealing only with’ the 
primary gate of interest charged and that the section cannot 
apply to any rate which is chargeable in case of default. I am 
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unable to accept this view of the section as correct. It seems 
to me contrary to all logic and all principles of interpretation 
to limit so general a word as liability toa liability incurred 
only by a borrower who is guilty of no act of default. Clearly 
the liability in my opinion must mean whatever liability may 
fasten upon the borrower under the terms of the bond. 


I am prepared however to concede that this matter should 
not be disposed of merely upon a strict interpretation of the 
terms of the bond and the liability which might arise in certain 
hypothetical circumstances but should be determined upon an 
examination of the actual state of accounts as between the two 
parties. I proceed therefore to such an examination and I find 
that towards the sum of Rs. 1,500 borrowed in February, 1927, 
a sum of Rs. 1,396-3-3 has been credited as part repayment. 
The suit is for the balance, namely, Rs. 807-13-2 and the 
accounts have been closed shortly before the filing of the suit 
in March, 1932. The result then is that for a debt of Rs. 1,500 
incurred in February, 1927, a total sum of Rs. 1,396-3-3 plus 
Rs. 807-13-2, that is, Rs. 2,204-0-5 has to be repaid and this 
repayment is related to a period of just over five years. Of 
this sum, Rs. 1,500 of course represents the principal and the 
remaining Rs. 704 represents what is claimable in addition to 
the principal. It is argued fòr the respondent that this may 
not be interest in the strict sense of the word because of the 
provision relating to the monthly payment of subscriptions. 
But when we probe into the heart of the transaction it seems to 
me clear that is in all respects analogous to the payment of 
interest. When money is borrowed and a larger sum is to be 
repaid the excess over the principal must in my opinion be 
treated as interest. ‘Therefore in this matter the sum of 
Rs, 704 represents the interest charged under the terms of this 
bond on a debt of Rs. 1,500 for a period of just over five 
years. Arithmetical calculation will show that this interest 
represents a rate of slightly more than 9 per cent. per annum. 
It seems to me therefore that with respect to the present claim 
as the interest works out at more than 9 per cent. per annum 
the respondent cannot successfully argue that S. 10 (2) (sii) 
applies. If it does not apply, then of course the petitioner on 
the’ assumption that he is an agriculturist cap claim to have the 
debt scaled down under S. 8 and being thus entitled to the 
benefits of this Act can make an application under 5:25. 
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In the result therefore this petition will be allowed and the 
petitioner’s application remanded to the learned District Munsif 
for being allowed or dismissed according as he finds the 
petitioner to be an agriculturist or not. The respondent must 
pay the costs of the petitioner in this petition. 

KS. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice Horwi Lu, 


G. Chokkappa Chetty | .. Petitioner* (Plaintiff- 
Petitioner) 
v. l 
M. Santhubava Rowther .. Respondent (Defendant- 
Respondent). 


Ciil Procedure Code (V of 1908), Sch. II, para. 8—Time for making 
award—Estension of—Applcation made before award—Order thereon made 
after passing award—Vakhatty of order. 

ere the dispute between the parties was referred to arbitration, and 
as the award was not made on the prescribed date extensions of time were 
granted by the Court and the award was actually written on 26th August, 
1936, but the order of Court allowing the last extension of time was not 
passed until 27th August, 1936, though the application for extension of time 
had been filed in Court some days before the award was made. 


' Held, that the Court was competent to pass the order for extension of 
time although the award was made the previous day, and that such an order 
related back to the date on which the application had been made. 


Jetha Lal Laymi Chand Shah v. Amrita Lal Ofka, I.L.R. (1938) 2 Cal. 482, 
telied on. 

Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsif 
of Tiruppur dated 16th November, 1936 and made in I. A. No. 
852 of 1936 i in O. S. No. 130 of 1936. 

A.C. Sampath Aiyangar for Petitioner. 

T. M. Krishnaswamt Atyar and A. Bdlasubramania Aiyar 
for Respondent. 

The Court delivered the following 

JUDGMENT.—The dispute between the petitioner and the 
respondent was referred to arbitration. The award was not 
made on the date prescribed, but extensions were asked for from 
time to time. The award was actually written on 26th August, 
1936; but the order of Court allowing the last extension of 
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Chokicappa time was not passed until 27th August, 1936, although the 
ii application had been filed in Court some days before the award 
Santhubava was made. The principal question argued in this,Court and in 
~ the Court below was whether the Court became functus oficio 
in this matter on the day the award was made and was incom- 
petent to pass the order on 27th August, 1936, extending the 
time. 

It seems to me that the order passed by a Court on an 
application must refer back to the date on which the application: 
is put in; for it is the state of affairs on that date that the Court . 
has to consider in making an order. If on the date of the 
application the Court had jurisdiction to extend the time, I can- 
not see how it lost jurisdiction because in the interval between 
the fling of the petition and the passing of orders the award is 
actually made. There is nothing in Schedule II of the Code of 
Civil Procedure which says so, and no decision has been pointed 
out to me in which a Court has gone so far as to say that a 
Court loses jurisdiction to extend the time when once the award’ 
has been made. Raja Har Narain Singh v. Chaudrain Bhag- 
want Kuari is a Privy Council decision upon which much: 
reliance has been placed by the learned Counsek for the 
petitioner. The facts of that case do not resemble those of the 
present nor was an order there made under the same provision 
of lawas here; but Mr. Sampath Aiyangar relies ona few words 
contained in that judgment without reference to the facts of 
that particular case.’ There, the award was actually made at a 
time beyond the period to which the date had been extended, 
and their Lordships remarked that when once an award was. 
made and delivered, the power of the Court under S. 514 was 

spent. The reason they gave was that | 


“that contention (thatthe award isnot valid) has to support it the 
express statutory enactment that no award shall be valid unless made within. 
_ the period allowed by the Court.” s 


S. 521 of the old Code did in fact say: 


“ No award shall be valid unless made within the period allowed by 
Court.” 


There is no such clause in the present Act and, as has. 
already been remarked, in the case before their Lordships the 
award was not made even within the extended time. In Anna- 
malai Chethar v. Annamalai Chettiar’, Curgenven, J., doubted 


1. (1891) 18 I.A. 55: I.L-R. Del 300 (P.C.). œ 
2. (19 a <2 
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whether Raja Har Narain Singh v. Chaudrain Bhagwant 
Kuarl was any longer good law. In Gopalji Kallianji v. 
Chhaganlal Vithalji2, where an application was put in by con- 
sent for extending the time for making the award, it was held 
that the date of the application must be referred back to the 
date when it was filed in the office of the Prothonotary and not 
to the date when it was signed by him. That case is not similar 
to the present one; but it lays down the principle that an appli- 
cation dates back to the day of its presentation which has, I 
think, a wide application. Moreover, if the contention of the 
learned Counsel for the petitioner is correct, then the arbitrators 
were functus officto on the date on which they should have 
made the award expired, and they had no power to continue 
the arbitration proceedings while the application was pending. 
If that were so, then there was no valid award made at all. It 
would also follow from this proposition that applications for 
extension would become largely fruitless because the applicants 
could do nothing before the applications were granted and so 
proceedings would drag on indefinitely. Needless to say, there 
is no authority, either for the original contention of Mr. Sam- 
path Aiyangar or for any of the principles that have been 
deducted from it. It seems to me that the arbitrators had 
jurisdiction to continue the arbitration subject to the result of 
their application to extend the time. 


It has been argued on behalf of the respondent, on the 
authorjty of Annamalas Chettiar v. Annamalai Chettiar3, that a 
revisional Court has no jurisdiction to interfere with an award 
passed in these circumstances; but I do not find that Annamalai 
Chettiar v. Annamalai Cheitiar3, goes so far. There were 
special circumstances there which led the learned Judge to hold 
that the order of the lower Court filing the award was Tight 
and could not be interfered with in revision, and that the only 
remedy of the aggrieved person was to take separate proceedings 
to have the award set aside. 


Jetha Lal Laymi Chand Shah v. Amrita Lal Ojhat is 3 very 
important decision on the present paragraph 8 of Schedule II: 
for it holds that the section is so widely worded that an appli 
cation for extension of time put in even after the award is made. 
IIi 

1. (1891) 18 I.A. 55 : I.L.R. 13 AIL 300 (P.C). 


2. (1920) LL.R. 45 Bom. 1071, 3. (1933) 65 ML. J. 376. 
4, I.L.R. (1938) 2 Cal. 482. 
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can be granted; and that if it is granted the award can be filed. 
The wording of paragraph 8 is certainly wide enough to carry 
this meaning and with due respect I agree. I find no reason in 
the present provisions relating to arbitration for supposing that 
once an award is made the Court ceases to have jurisdiction to 
extend the time. The old Code did contain such a provision; 
but that is absent in the present Act. 

The learned District Munsif has supported his finding on 
another ground; and that was that one must not suppose that 
because ihe award was written on 26th August, 1936, it was 
necessarily made on that day. Arumugam Chetti v. Aruna- 
chalam Chetti}, .pointed out that filing is not making—fling 
being a mere administrative act; but it was held in Harbhajan 
Singh v. Mewa Singh’, that an award has to be pronounced 
before it can be said-to be made and that filing it in the Court 
is one of the ways of pronouncing it and that if the pronounc- 
ing of the award did not take place until the award was filed 
into Court, then the date of the making of the award was the 
date of the filing of it. It is unnecessary for me to consider 
whether this decision is correct; but it does seem to be true that 
the mere writing of an award would not amount to the making 
of the award. There can be no finality in the writing of an 
award andif the arbitrators choose to tearit up and write 
another, I can see no reason why they should not do so. It may 
however be argued that the signing of the award gives legal- 
effect to it, and if so, then the award was made on the 26th, the 
date of writing it. 

The petition fails and is dismissed with costs. 


B. V. V. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE KING. | 


Induru Pattabirami Reddi .. Appellani* (Plaintif). 
v. 
Kakarala Venkatappayya and 
others .. Respondents (Defen- 


dants 1 and 3 to 5). 
Transfer of Property Act (IV of 1882), S. &—Contract between assignes 
of mbrigagor and purchaser of equity of redemptian—Purchaser under- 


1. (1898) I L.R. 72 Mad. 22. : 2 ALR. 19284.ah. 753. 
*S, A. No. 30 of 1937. ; 12th April. 1940, 
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taking to discharge entire morigage debi—Binding also on subsequent pur- 
chaser from kim. 

A contract between an assignee from a mortgagor and the purchaser of 
a part of the equity of redemption certainly falls within S. 82 of the Trans- 
fer of Property Act. 

Ganeshi Lal v. Charan Singh (1939) 59 M.L.J. 177: L.R. 571. A. 189: I. L. 
R. 52 All. 358 (P.C.). followed. 

Where by a contract between the purchaser of a partof the equity of 
redemption and the mortgagor the consideration for the sale was the pro- 
mise by the purchaser to discharge the whole mori gage debt and the purchaser 
in his turn sold some items of the mortgage to the plaintiff who sued to 
recover the.balance of mortgage money, 


Held, that the plaintiff was bound by the contract of the original pur- 
chaser to discharge the whole debt. 


Appeal against the decree of the Court of the Subordinate 
Judge of Nellore dated 16th July, 1936 and made in A. S. No. 
71 of 1936 (A. S. No. 191 of 1935 on the file of the District 
Court of Nellore) preferred against the decree of the Court of 
the District Munsif of Nellore in O. S. No. 971 of 1934. 

Ch. Raghava Rao for Appellant. 

K. Umamaheswaram for Respondents. 

The Court delivered the following 

JupGMENT.—The facts of this case are simple. On 7th 
November, 1922, defendant 1 mortgaged three items of property 
to plaintifi’s father. In January, 1925, he settled the equity of 
redemption upon defendant 2 his mother. In September, 1925, 
defendant 2 sold item 1 to one Ademma, the main considera- 
tion for the sale being the promise by Ademma to discharge the 
whole of the mortgage debt. In 1926 and 1927 Ademma made 
two part-payments of Rs. 650 and Rs. 600 respectively. In 
January, 1932, Ademma sold item 1 to the plaintiff who had 
succeeded to his father’s rights as mortgagee for Rs. 3,000 a 
sum which did not suffice to discharge the mortgage. Plaintiff 
accordingly sued to recover the balance, and the question at 
issue is whether on these facts, and with reference to S. &2 of 
the Transfer of Property Act, items 2 and 3 which have 
remained since 1925 in the possession of defendant 2, can be 
called upon to contribute any sum to the satisfaction of the 
mortgage. It is found that item 1 is five times as valuable as 
items 2 and 3. 

The first question to decide is whether there is a ‘contract 
to the contrary’ within the meaning of S. 82. At one time it 
was held (see Rtumabhadrachar v. Sreenivasa Atyangar1), that 
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such a contract must be between mortgagee and mortgagor, but 
since the decision of the Privy Council in Ganeshs Lal v. Charan 
Singh, thatisno longer good law, and a contract, as here, 
between an assignee from the mortgagor, and the purchaser of 
a part of the equity of redemption certainly falls within the 
section. 

What is that contract? The contract clearly is that 
Ademma, the purchaser, shall pay the whole debt, which means 
that Ademma shall not be entitled to call upon items 2 and 3 
for contribution. | 

Is that contract still in forcer It would certainly be in 
force if this were an action between defendant 2 and Ademma. 
Does the sale to plaintiff make any differencer It is argued for 
the appellant that it does on the ground that contracts of this 
kind do not ‘run with the land’. I have been referred to 
Seshagiri Aiyar v. Vythilinga Pula? and other authorities for 
the position that the benefit of a contract of this kind does not 
automatically pass to an assignee but only if it itself be specifi- 
cally assigned. But here it is defendant 2 herself, and not any 
assignee, who is opposing plaintiff. I cannot agree that because 
the benefit of a contract such as this does not necessarily pass 
to an assignee from one party, the burden of it similarly does 
not pass to an assignee from the other who has full notice of 
its existence. In Muthiah Bhagavathar v. Venkatarama Aiyars, 
it is pointed out that such an assignment cannot give the 
assignee rights under S. 82 which his assignor did not possess. 

Muthiah Bhagavathar v. Venkatarama Aiyart is a decision 
ofa Bench of this Court which I think clearly binds me in 


deciding the present appeal. Not only on the proposition of 


law there laid down is plaintiff bound by the termsof Ademma’s 


contract with defendant 2, but also, on the arithmetic of this 


case he can have no claim. For it is further pointed out on 
page 137 that if plaintiff is not bound by his predecessor’s 
contract he cannot take advantage of payments which his pre- 
decessor has made. If in the present case, plaintiff cannot 
credit the sum of Rs. 1,250 as payments made by his item of 
property, defendant 2 will have fully discharged the 1/6th 
share of the mortgage debt due from her items. 


1. (1930) 59 M.L.J. 177: L.R. 57 I. A. 189: LL.R. 5@ All. 358 (P.C.). 
2. (1909) I.L.R. 33 Mad. 211. 
3. (1935) 69 M.L.J. 303: I.L.R. 59 Mad. 121 at 137. 
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The appeal fails‘and is dismissed with costg. 
Leave refused. 
1 om Appeal dismissed. 


————— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KING. 


Allamsetti Venkatappadu and 


others .. Appellants* ( Respondents- 
' Decree-holders) 
v. 
Manda Appalaswami .. Respondent (Petitioner- 
1st Judgment-debtor). 


Crow Procedure Code (V of 1908), S. 11 and O. 21, “r.92—Application by 
judgment-debtor for setiing aside sale on the ground that property was “in- 
-ahenable”—Order of confirmation of sale—If res judicata. 

Appeal against the order of the Court of the Subordinate 
Judge of Chicacole dated 17th July, 1939 and made in C. M. A. 
No. 14 of 1938 preferred against the order of the Court of the 
‘District Munsif of Rajam dated 8th December, 1937 and made 
in E. A. No. 310 of 1937 in E. P. No. 302 of 1935 in O. S. No. 
462 of 1926. 

V. Govindarajachars for Appellants. 

Ch. Raghava Rao for Respondent. 

The Court delivered the following 

JUDGMENT.—I am unable to see how Somasundaram v. 

Kondayya! can be distinguished. It is clear that the learned 
Judges in that case held that thedecision to confirm a sale was 
res judicata against a judgment-debtor who could have raised 
a plea, but did not, that the land was inalienable. If the deci- 
sion confirming a sale constitutes the adjudication which is 
binding it is clearly equally binding whatever be the nature of 
the subsequent proceedings in which the judgment-debtor 
attempts to have the sale set aside. Sitting singly I am bound 
to follow Somasundaram v. Kondayyal. I must therefore allow 
this appeal, set aside the order of remand and dismiss respon- 
dent's application with costs throughout. 

Leave refused. 

KS. l Appeal allowed. 





* Appeal against Order No. 398 of 1939. 30th April, 1940, 
1, (1926) 49 M.L.J. 401. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JUSTICE VENKATARAMANA RAO. 


R K. Presanna Venkatesa Rao .. Appellant* (Plamiff) 
v, A 
The Trichinopoly District. Co- 
operative Central Bank, Ltd., 
by. its President Rao “Bahadur 
T. M. Narayanaswami Pillai, 


and others .. Respondents (1st Defendant 
and 2nd Defendant's 
L. Rs.). 


Company—By-laws framed for gratuity to officers—Gratuity paid to an 
officer contrary to by-laws—Objection by Deputy Registrar of Co-operatwe 
Societies—Amendment of by-laws by Managing Board—General body resolu- 
iion, sanctioning the payment of gratuity under the amended rules— 
Sanction not ultra vires—Powers of Managing Board in internal matters. 


In a bank an ex-secretary was sanctioned a gratuity by the Board of 
Management. Under the existing rules and by-laws the gratuity could not 
have been sanctioned. On the objection by the Deputy Registrar of Co- 
operative Societies, the Board of Management was asked to get the sanction 
of the general body of shareholders. The Board passed new rules amending 
the existing rules. The general body also by a resolution of its meeting 
sanctioned the Board’s recommendation of gratuity to the retiring officer. 
On the objection that such a gratuity being wrong originally could not be - 
ratified by an amendment of the rules passed later and that the general 
body’s sanction was itself wira vires, 


Held, that the matter related only to the administration and management 
of the affairs of the company and so long as the general body acted within 
the ambit of the Articles of Association, any act done by them in regard to 
the management of the bank will be intra vires and not «Jira vires.. 


The fact that the Board of Management was delegated the power to 
frame by-laws did not take away the power of the general body to sanction 
any payment of gratuity in exceptional cases which had not been provided 
for by the by-laws framed by the Managing Board. 

Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly in A. S. No. 49 of 1937 preferred 
against the decree of the Court of the District Munsif of 
Trichinopoly in O. S. No. 669 of 1935. 


K. Rajah Aiyar and S. V. B. Row for Appellant. 
K.. V. Krtshnaswams Atyar and T. S. Krishnaswams 
Asyangar for Respondents. 








* S. A. No. 470 of 1937. 30th April, 1940. 
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The Court delivered the following 

JUDGMENT.—The question for decision in this second 
appeal is whether the award of the sum of Rs. 1,295 paid as 
gratuity to the second defendant by the first defendant Bank in 
pursuance of a resolution of the General Body dated 23rd 
November, 1935, is valid. The learned Judge in the Court 


below .answered the question in the ee The question 


is whether his view is sound. 


Mr. Rajah Aiyar canvasses this view on two grounds: (1) 
The Ex-Secretary was permitted to retire on 17th March, 1935, 
on production of a medical-certificate which stated that he was 
suffering from chronic bronchitis and would not be in a 
position to attend to his duties for a period of six months. 
Under the Gratuity rules which govern the payment of gratuity, 
the Ex-Secretary would not be entitled to claim any money as 
and by way of gratuity; because the rules contemplated certain 
conditions on fulfilment of which alone an ex-servant of the 
Bank can claim gratuity. However the Board of Management 
seems to have granted the-gratuity but exception was taken by 
the Deputy Registrar of Co-operative Societies and the Board 
of Management was requested to get the sanction of the General 
Body to the said payment. After the receipt of that letter 
from the said Registrar, the Board of Management seems to 
have amended the by-laws by providing that in cases where the 
Board comes io the conclusion that an officer will have to be 
permanently incapacitated, though not supported by a medical 
certificate, it might pay gratuity. On the strength of the 
amended by-law, the Board of Management wanted to grant 
the gratuity but however by way of abundant caution, they 
wanted to put the matter before the. General Body. ` They 
accordingly framed a resolution to the following effect :— 


“To sanction a sum of Rs. 1,295 as gratuity to the Ex-Secretary Mr. 
S. R. Subramania Aiyar as recommended by the Board in their Resolution 
No. 19, dated 2nd October, 1935.” 


The intended resolution was circulated to the shareholders 
and a General Body meeting of the shareholders was held on 
7th December, 1935, wherein they passed a resolution sanctioning 


the payment of the said gratuity. It is contended by Mr. Rajah 


Aiyar that the Board of. Management had no power to give 

retrospective operation to the amended by-law and any payment 

of gratuity in pursuance of such an amended by-law would be 

illegal. Therefore, when the General Body passed a resolution 
62 
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sanctioning the said sum of Rs. 1,295, they were simply sanc- 
tioning an illegal resolution of the Board of Management. It 
must therefore be held that the payment was stra vires. I am 
not inclined to agree with this contention. It cannot be denied 
that even though the by-laws did not provide for payment of a 
gratuity because under the rules, the Board of Management 
could not grant it, still, it is always open to the General Body 
to sanction a gratuity which an officer according to the'sense of 
the meeting of the General Body deserved. In the particular 
case, how I construe the resolution of the General Body is this. 
They intended to pay the gratuity of Rs. 1,295 and treat the 
resolution communicated to them by the Board of Management 
as a recommendation to them. It is perfectly competent to them 
to grant the gratuity or to decline it. There is a statement in 
the resolution circulated to the shareholders that it was recom- 
mended by the Board in Resolution No. 19 dated 2nd October, 
1935. But that would not invalidate the payment sanctioned 
by the General Body. At the meeting of the General Body, 
the General Body must have been apprised that according to 
the old by-laws, that is, before they were amended, the payment 
of gratuity to the Ex-Secretary was not proper, that objection 
was taken by the Registrar of Co-operative Societies and that 
therefore the sanction of the General Body was sought. 
Considering all these facts, the General Body chose to pass the 
resolution which it is perfectly competent to do and Mr. Rajah 
Aiyar has not placed before me any authority to show that it 
was ultra vires of them to doso. The matter only relates to 
the administration and management of the affairs of a company 
and so long as the General Body acts within the ambit of the 
Articles of Association, any act done by them in regard to the 


. Management of the Bank will be intra vires and not sitra vires. 


It is next contended by Mr. Rajah Aiyar that the power to 
frame by-laws in regard to the payment of gratuity was 
delegated to the Board of Management and once they passed 
by-laws, both the Board of Management and the General Body 
were bound by them. I am not prepared to agree with this 
contention. The fact that the Board of Management is 
delegated the power to frame by-laws does not take away the 
power of the General Body to sanction any payment of gratuity 
in exceptionat cases which have not been provided by the 
by-laws as framed by the Board of Management. This power 
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is always vested in the General Body and by the mere fact of 
delegation, it cannot be taken away. Mr. Rajah Aiyar has 
again not placed before me any authority in support of his 
contention. Only these two contentions were advanced by 
Mr. Rajah Aiyar and I am clearly of opinion that both the 
contentions are unsustainable. l 

The appeal fails and is dismissed with costs (one set). 

Leave to appeal refused. 

K. C. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE LAKSHMANA RAO. 





Ramaswami Konar .. Petiitoner® (Accused) 
v. 
Nachiar Ammal .. Respondent (Complainant). 


Criminal Procedure Code (V of 1898), S. 195—Applicabtlity—Complatnt 
in respect of allegations contained in petitions and siatement made to Magis- 
traie—O ffence under Ss. 182 and 193, Penal Code—Procedure. 


Where the complaint of defamation is founded on allegations in a 
petition and sworn statement made to a Magistrate and the allegations are 
stated to be false, the offence committed would fall under S. 182 or 193 of 
the Indian Penal Code, and S. 195, Criminal Procedure Code, will apply. The 
party cannot be allowed to evade the provisions of S. 195 by filing a 
complaint under another provision of law. 


ln re Appadurai Nainar, (1935) 69 M.L.J. 812: ILL R. 59 Mad. 165, relied 
-OD. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Sub-Divisional Magistrate of Tuticorin dated 
12th April, 1939 and made in C. C. No. 21 of 1939. 

N. Shanker Bhat for G. Gopalaswams for Petitioner. 

K. R. Rama Astyar for Respondent. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 


The Court made the following 

OrpDER.—The complaint of defamation is founded on 
allegations in a petition and sworn statement to the Sub- 
Divisional Magistrate and the allegations are stated to be false, 
The offence committed would therefore fall under S. 182 or 
S. 193 of the Indian Penal Code and as held In re Appadurai 
N ainarl, parties cannot be allowed to evade the provisions of 


cS ae en 
* Crl. R. C. No. 442 of 1939. 3rd October, 1939. 
(Crl. R P. No. 412 of 1939). 
1. (1935) 69 M.L.J. 812: IL.R. 59 Mad. 165., 
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S. 195 of the Code of Criminal Procedure by filing a complaint 
under another provision of law. The revision petition is there- 
fore allowed and the proceedings are quashed. 

B.V.V. Petition alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTiczE BURN AND MR. Justice MOCKETT. 
Karuppal alhas Chetty Boyachi .. Prisoner* (Accused). 


Penal Code (XLV of 1860), S. 302—Sentence—Extenuating circum- 
stances—Duty of Sessions Iudge to consider—Conviction based on confes- 
stons—Need for considering reason for crime. 

The law gives the Sessions Judge the option of sentencing a person 
convicted of murder either to death or to transportation for life. Where 
there are extenuating circumstances it is the duty of the Sessions Judge to 
award the leaser sentence and not to pass the sentence of death. When the 
only evidence that 'the accused took the lives of her children is derived from 
her confessions, it is necessary to teke into account the reasons which she 
alleged for the act. Where a woman killed her two children for the reason 


that she had been very harshly treated by her husband and was living a life 
of utmost misery. 





Held, that it was a proper case for awarding the’sentence of transporta- 
tion for life. 


Trial referred by the Court of Session of the Coimbatore 
Division for confirmation of the sentence of death passed on 
3rd April, 1940, upon the said prisoner in C. C. No. 33 of 1940 
and appeal by the said prisoner against the said sentence of 
death passed upon her in the said case on 3rd April, 1940. 


P. Stvarama Krishniah for Accused. 
The Public Prosecutor (V. L. Ethtraj) for the Crown. 
The judgment of the Court was delivered by 


Burn, J.—The appellant has been convicted by the 
learned Additional Sessions Judge of Coimbatore for the 
murder of her own two children, a little girlaged 5 and a little 
boy aged 2 on the 17th December, 1939. The evidence against 
the appellant consisted mainly of confessions of her own said to 
have been made to her aunt (P. W. 10) and to an acquaint- 
ance (P. W. 1, Rama Boyan) and also to the Village Munsif of 
Pattaramangalam, P. W. 12. The appellant according to these 
witnesses admitted that she had thrown her children into a well 
and said that she had jumped into the well herself but had 
afterwards, apparently repenting of her intention to take her 
——— ee 


"Referred Trial No. 77 of 1940. 18th July, 1940. 
(Criminal Appeal No. 358 of 1940). 
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own life, managed-to get out. She said that the reason why 
she had decided to take her children’s life and her own was that 
she had been very harshly treated by her husband and was 
living a life of the utmost misery. The learned Additional 
Sessions Judge has accepted these confessions of the appellant 
and has stated that in his opinion this was a fit case for award- 
ing as lenient a sentence as possible but, strangely enough, 
he goes on to say that, having found the accused guilty of 
murder, he has no option but to award her the extreme penalty 
under law. ‘This is of course quite incorrect. The law gives 
the Sessions Judge the option of sentencing a person convicted 
of murder either to death or to transportation for life. Where 
there are extenuating circumstances as in this case, it is the duty 
of the Sessions Judge to award the lesser sentence and not to 
pass the sentence of death. We agree entirely with the reason- 
ing of the learned Additional Sessions Judge. Since the only 
evidence that the appellant took the lives of her children is 
derived from her own confessions, it is only fair to take into 
account also the reasons which she alleged for taking such a 
terrible step. Her husband was examined as P.W. 5 and he 
said that his wife had not been right in the head for some years 
before, but it must be borne in mind that according to the 
woman herself it was her husband’s ill-treatment that drove her 
to take the lives of her children. There was no evidence of 
insanity such as would take away the criminality of the act; 
that is to say, there is no evidence that the woman was incapable 
by reason of unsoundness of mind of understanding what she 
was doing or the consequences of her act. The conviction for 
murder is correct and is confirmed. The sentence of death is 
in this case wrong. We set it aside and substitute a sentence 
of transportation for life. 


The learned Additional Sessions Judge has made a separate 
recommendation to the Government io reduce the punishment 
imposed upon this appellant to a sentence of three years’ rigor- 
ous imprisonment. The letter of the learned Additional 
` Sessions Judge has already been forwarded to the Government 
and they will take such action as they deem fit in the exercise of 
their prerogative. We do not associate ourselves with -the 
express recommendation that the sentence be reduced to three 
years’ rigorous imprisonment but we are in agreement with the 
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Karuppal. learned Sessions Judge that the sentence of transportation for 
2 life is excessive in the circumstances of this case. | 


Barn, J. B.V.YV. Sentence reduced. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
: PRESENT :—MR. JUSTICE PATANJALI SASTRI. 
S. P. Rm. M. Meyappa Chettiar.. Petitioner” (Plaintif) 





v. 
S. P. Rm. Rm. Ramaswami 
_ Chettiar .. Respondent (Defendant). 
Meyappa Limitation Aci (IX of 1908), Arts. 61 and 120—Stamps fora sale certifi- 


Chettiar cate purchased by one of the joint purchasers of property—Swusi for coniribu- 
v. — . tion—Limitation. 

The claim was for contribution in respect of a half share of the amount 
spent by the petitioner for purchase of stamps for a sale certificate issued in 
respect of properties jointly purchased by tbe petitioner and respondent. 
The stamps were purchased on 13th Febraary, 1933 and sale certificate issued 
by the Court on 20th February, 1933. The suit was brought on 18th 


February, 1936. 
Held, the cause of action did not arise immediately on the purchase 


of the stamps. Until the stamps are actually used the petitioner could not 
claim to recover any part of the purchase money of the stamps. Art. 61 
which presupposes the existence of a cause of action when the payment i5 


made cannot be applicable. 
Sundara Aiyar v. Anantkapadmanabha Atyar, (1922) 43 M.L.J. ol, 


applied. 
The proper article applicable is 120 and the suit is in time. 


Petition under S. 25 of Act LX of 1887, praying the High 

Court to revise the decree of the Court of the District Munsif | 
i of Sivaganga, dated 30th November, 1936, in S. C. S. No. 293 

of 1936. i 

V. Ramaswqms Atyar for Petitioner. 

A. C. Sampath Atyangar for Respondent. 

The Court delivered the following 

JupeMENT.—The only point for determination im this 
revision petition relates to the applicability of Art. 61 of the 
Limitation Act to the petitioner’s claim for contribution in 
respect of a half share of the amount spent by him for purchase 
of stamps for a sale certificate issued in respect of properties 
jointly purchased by the petitioner and the respondent. The 
stamps were purchased on 13th February, 1933. The sale 
certificate Ex. A,was issued by the Court on 20th February, 
1933. The suit was brought on 18th Febrtary, 1936. The 





*C.R.P. No. 562 of 1937. ‘24th July, 1940, 
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Court below applied Art. 61 of the Limitation Act and reckon- 
ing 3 years from 13th February, 1933, when the petitioner 
actually paid the money for the purchase of the stamps held the 
suit barred by limitation. I cannot agree with this view. Even 
assuming that Art. 61 is applicable to certain classes of suits 
for contribution, I am clearly of opinion that it cannot apply to 
a suit of this description. For it is obvious that the petitioner 
could not have a cause of action against the defendant as soon 
as he purchased the stamps though he might have intended 
such purchase to enure to the benefit of the defendant also by 
the stamps being utilised for the purpose of engrossing the sale 
certificate to be issued jointly in the name of both the parties. 
Until the stamps were actually utilised for the-purpose the 
petitioner could not, as it seems to mt, claim to recover any 
part of the purchase money from the respondent. To a case of 
this kind Art. 61 which presupposes the accruing of a cause of 
action when the payment is made cannot be applicable. 
(cf. Sundara Atyar v. Ananithapadmanabha Aiyar1). It is not 
disputed that if Art. 61 does not apply, the proper article 
applicable is 120, and the suit was filed in time. 


The Civil Revision Petition succeeds and the petitioner’s. 
suit will be decreed with costs here and in the Court below. 


K. S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED Hewry LionzL Leaca, Chief 
Justice AND Mr, JusTicE Horwmu, 
H. M. Ebrahim Sait .. Appellant” (Debtor) 
v. 
The Mettupalayam Narayani Bank, 
Limited, by its Director in 
charge V. Palaniappa Chettiar 
- and others .. Respondents (Creditors). 
Powers—Construction—Authority “to attend to all the affairs ond Court 
proceedings” —If confers power to present a petition in insolvency—Presi- 
dency Towns Insolvency Act, S. 9 (e)—Earlier attachments continuing for 
more than three weeks—Laier similar act of tnsolvency—If can be relied on 
for adjudication. 
The secretary of a banking company was authorized to attend to all 
the affairs of the Bgnk including Court proceedings relating to the Bank. 





. 1. (1922) 43 M.L.J. 271. 
* O. S. A. No. 17 of 1939. 2th July, 1940. 


Leach, C J. 
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It was contended that the secretary had no ey to act in insolvency on 
behalf of the Bank. 


Held, a petition in insolvency involves proceedings in Court and the 
secretary bad full authority to file a creditor’s petition in insolvency on 
behalf of the Bank. 


Held, further, that a debtor can commit more than one act of insolvency 
and even where there is an act of insolvency committed as the result of a 
previous attachment continuing for more than three weeks there could be a 
second act of insolvency of the same nature which can be relied on for ad- 
judicating a debtor. 


On appeal from the order and judgment of the Hon’ble 
Mr. Justice Mockett, dated 1st May, 1939 and passed in the 
exercise of the Insolvency Jurisdiction of the High Court in 
I. P. No. 64 of 1932. — 

V. Ramaswami Atyar and T V. Srinivasan for Appellant. 


E. R. Krishnan, M. S. Venkatarama Aiyar, M. Krishna 


Bharathi, R. Karunakaran and U. Lakshmanna for Respondents. 


The judgment of the Court was delivered by 


The Chief Justice —This is an appeal against an order 
passed by Mockett, J., adjudicating.the appellant an insolvent. 
It is said that the person who filed the application for adjudica- 
tion bad no authority in law to do so and that there was no act 
of insolvency. Both these questions were raised before the 
learned Judge who has dealt with them fully in his judgment 
and we agree with bis conclusions. 


The petitioning creditor was the Mettupalayam Narayani 
Bank, Limited, which had obtained a decree against the appellant 
in the Court of the Subordinate Judge of Coimbatore for a sum 
of some Rs. 56,000. The decree was transferred to Madras 
for execution and execution proceedings were duly instituted. 
On the 4th March, 1939, the Bank attached the appellants 
residence. The attachment continued until the 30th March, 
1939, when the petition for adjudication was filed. The applica- 
tion was signed by V. Palaniappa Chettiar, who was the 
Director in charge of the Bank and also held the office of 
Secretary. On the 20th October, 1937, the Board of Directors 
passed this resolution :— g 

“M. R. Ry. The Director, V. Palaniappa Chettiar Avergal shall take 
charge on 28th November, 1937, as Director-in-charge, Secretary and 
attend to the duties. It has been decided that, till appSintment of another 


Secretary, the said V. Palaniappa Chettiar Avergal himself shal} attend to 
-all the affairs and Court proceedings relating to the Nidhi.” 
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This resolution remained in force at the time of the fling 
of the insolvency petition in this case. The first contention of 
the appellant is that this resolution gave Palaniappa Chettiar no 
authority to act in insolvency on behalf of the Bank. 

It is difficult to imagine what wider power could be given 
than was given here. Palaniappa Chettiar was authorized to 
attend to all the affairs of the Bank, including Court proceedings 
relating to the Bank. Therefore he had the authority to attend, 
to institute, and conduct all proceedings in Court with which 
the Bank was concerned. A petition in insolvency involves 
proceedings in Court and we agree with the learned Judge that 
Palaniappa Chettiar had full authority to file the petition. 

Mr. Ramaswamy Aiyar has suggested that this view is 
inconsistent with the decisions of the Courts in England in 
In re, 4 Debtorl, In re A Debtor: Ex parte The Petitiomng 
Creditors v. The Debtor? and Guthrie v. Fisk3. A glance at 
these cases shows that they have no bearing here. In the first 
case it was held that a resolution of an incorporated company 
authorizing one of its officers to present a petition in bankruptcy, 
against a particular debtor did not authorize the officer to 
present a petition founded on an act of bankruptcy committed 
after the date of the resolution. The decision in Inre A Debtor: 
Ex parte The Petitioning Creditor v. The Debtor’, far from help- 
ing the appellant is against him. There a Division Bench held 
that a company could give general authority to one of its officers 
to present a petition in bankruptcy in the future in respect of 
acts of bankruptcy which might not have been committed at the 
date when the authority was given. It was pointed out that 
the decision in In re A Debtor}, dealt with the particular set of 
‘facts and did not militate against the contention that there 
could be a general authority to act in bankruptcy proceedings. 
In Guthrie v. Fisk3, authority was given “to sue”. It was held 
that this did not give authority to institute bankruptcy proceedings. 
In the resolution now under consideration the authority ig not 
confined to the institution of suits. There is no limitation on 
the agent’s powers to institute proctedings in Court. . 

The second contention is that inasmuch as there were two 
previous attachments subsisting when the Bank presented its 
attachment it-coultl not rely- on its own attachment. In other 





1. (1915) 1 K.B. 287. 2. (1917) 2 K.B. 88, - 
3. (1824) 3 B and C, 178: 107 E.R. 700, 
63 


Sivathia 
Pillai. 


498 THE MADRAS LAW JOURNAL REPORTS. (1940 


words it is said that because there had already been an act of 
insolvency committed as ‘the result of a previous attachment 
for more than three week, there could not be a second act of 
insolvency of the same nature: S: 9 (e) of the. Presidency 
Towns Insolvency Act says that a debtor commits an act of 
insolvency if any of his property has been sold or attached for 
a period of not less than 21 days in execution of the decree of 
any Court for the payment of money. A debtor can commit 
more than one att of insolvency and the three attachments here 
constituted three different acts of insolvency. There is no 
substance whatever in this contention. 

The appeal will be dismissed with costs in favour of the 
opposing creditors, one set. 

K.S. i :; Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 
- Present:—Mer, Justice WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Periasami Pillai .. Pettttoner* (Pettitoner-3rd 
E ~ Defendant) 
v. 
Sivathia Pillai l .. Respondent (Respondent- 
Plaintiff). 


Madras Anaoa Relief Aci (IV of 1938), S. 3 Gi), Proviso— 
Burden of Proof as to whether a person comes under the exception in the 
Proviso to S.3 (ii). 

The initial burden is on the petitioner (the debtor) to prove that he is 
an agriculturist. Thep the burden shifts on the respondent to prove that 
the debtor falls under any of the Provisos to S.3(#). Again the burden 
shifts on the petitioner to prove that he does not pay a sum of Rs. 100 as 
porupps or the like. 


Petition under S. 25-0f Act IX of 1887 praying the High. 
Court to revise the order of the Court of the Subordinate 
Judge of Sivaganga dated 20th December, 1938 and made in 
LA. No. 94 of 1938 in S. C. S. No. 830 of 1933. 

A. Sundaram Aiyar for petitioner. 

Respondent not represented. 

The Court delivered the following 

‘JUDGMENT. —With reference to the question of the burden 
of Ppt dee tinder S. 3 (ii) of Madras Act IV of-1938 and its 
ie na ae 


* C.R,P. No. 1482 of 1939. iz ‘* 20th August, 1940, 
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provisos, it seems to us clear that the applicant has first to 
establish a prima facie case that he falls under one of the 
categories enumerated in Ss. 3 (#) (aj to (d). Then the 
burden shifts to the respondent to show prima facie that the 
applicant is excluded by one or other of the provisos. When 
this has been done the burden again shifts. to the applicant to 
adduce materials which are specially within his knowledge and 
have a bearing on the applicability of the provisos. The lower 
Court does not appear to have grasped the principles on which 
the onus should lie and a fresh finding is necessary on the 
question whether the applicant is an agriculturist. 


If he is an agriculturist the position is clear with reference 
to our decision in C. R. P. No. 1607 of 1938. All interest 
outstanding on Ist October, 1937, has to be wiped out. There- 
after interest will have to be calculated as under S. 12 of the 
Act and the various payments credited as and when made. 
There can be no question of appropriating payments made after 
Ist October, 1937, to interest which was outstanding on that 
date. 


The petition is allowed with costs and the application is 
remitted to the lower Court for disposal in the light of this 
judgment. 

KS: Petition alowed. 


< 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 


Karnam Subramanya Rao .. Petitioner* (Peiitioner- 
1st Defendant) 
Uo 
-Pulla Rami Reddi : .. - Respondent (Respondent- 
- Plaintsff). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 19—Finding that there 
mas no vendor's lien in respect of liability songht to be scaled down and 
adjournment for further enquiry—Succeeding Judge—If can go behind the 
finding in further enquiry. 

Where the presiding Judge detided that there was no vendor’s lien in 


respect of the liability, sought to be scaled down and adjourned the applica- 
tion for further enquiry_the succeeding Judge must-proceed with the matter 





* C. R. P. No. 1252 of 1939.. ©. | -  @nd August, 1940. 


Periasami 
Pillai . 
v. 
Sivathia 
Pillai. 


——_- 
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where his predecessor left it and cannot reopen the issue and give a contrary 
finding. ’ 

Petition under S. 115 of Act V of f 1908 praying the High 
Court to revise the order of the Court of the District Munsif 
of Kurnool dated 14th July, 1939 and made in I. A. No. 638 
of 1938 in O. S. No. 139 of 1937. 


P. C. Parthasarathy Aiyangar for Petitioner, 
` P. Chandra Reddi for Respondent. 
The Court delivered the following 


JuDGMENT.—In this case a former District Munsif heard . 
arguments on the question whether the petition under Madras 
Act IV of 1938 would lie under S. 19, having regard to the 
' provisions of S. 10 (2) (ii) and he passed a considered order 
that there was'no vendor’s lien in respect of the liability'and 
no obstacle under that ‘section to the application. He then 
adjourned the matter for further enquiry. He was transferred 
dnd his successor instead of proceeding with the matter where 
his predecessor left it, reopened the issue which had been 
decided and gave a contrary finding and dismissed the applica- 
tion on that finding. Iam of opinion that he had no jurisdic- 
tion to do that. Granting that the matter is not precisely 
covered by S. 11, Civil Procedure Code, that section is not 
‘exhaustive of the applicability of the principle of res judicata. 
Hook v. Adiministrator-General of Bengall. When an issue 
has,been made the subject of a final order by a Court, that 
order cannot be ignored by a succeeding Judge nor has the 
Court jurisdiction to alter its decision except of grounds which 
would justify a review (vide Basanta Kumar Das v. Kusum 
Kumari Dast4), If the correctness of this order is to be 
attacked otherwise, it can only be done by way of appeal against 
the final order on the application, which remedy is still open. 
The petition is allowed with costs and the application is 
remitted to the trial Court for disposal on the merits. 


K. S. Petition allowed. 








1. OY) OM) 423: L.R. 48 LA. 187: LL.R. 48 Cal. 499 (P.C); 
2, (1916) ILL.R. 44 Cal. 28B. > 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


V. S. Singarachariar .. Petitioner* (Respondent-decree- 
holder) 


Vv. 
Pappathi Ammal .. Respondent (Petstioner-2nd De- 
fendant). 


Madras Agriculturists Relief Act (IV of 1938), S. 3 (i) (a)—Holder of 
vendor's lien—If “agriculturtst’. 

The holder of a vendor’s lien in agricultural Jand has a saleable interest 
ip land and is qualified to be an agricultorist under S. 3 (it) (a) of Madras 
Act IV of 1938. 


Subbaramier v. Venkatachalapathi Aiyar, (1940) 2 M.L.J. 515, applied. 
Petition under S. 115 of Act V of 1908, praying the High 
‘ Court to revise the order of the Court of the District Munsif 
of Trichinopoly dated 14th December, 1938 and made in E. A. 
No. 1318 of 1938 in O. S. No. 167 of 1936. 

K. S. Desikan and K. Raman for Petitioner. 

C. S. Rama Rao Sakib and A. Sunderam Atyar for 
Respondent. 

The Court delivered the following 

JupGMENT.—In view of our decision in Subbaramter 
v. Venkatachalapatht Atyar1 that a simple mortgagee 
of agricultural land has a saleable interest therein 
sufficient to satisfy S. 3 (4) (a) of Madras Act IV 
of 1938, it would seem to follow that the holder of a vendor’s 
lien in agricultural land is equally qualified to be an agriculturist. 
But the trial Court has not gone fully into the question whether 
in fact the lien subsists. The transferee did not admit his 
liability to pay to his transferor, as the learned Judge seems to 
think, but to the plaintiff the holder of the incumbrance over 
the right transferred. Whetheror notthe vendor’s lien subsists 
will in our opinion depend largely on the circumstances of the 
transfer—for instance, if the transferee has the right to hold 
the unpaid money for the protection of his own interest against 
the incumbrances, there can hardly be a debt due to the 
transferor in respect of which the lien may be said to subsist. 
But this question can best be investigated by the trial Court in 
disposing of the pending application under S.19. With these 
observations the’petition is dismissed with costs. 


* C. K. P. No, 656 of 1939. 19th August, 1940. 
1. (1940) 2 M.L.J. 516, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
= PRESENT :—MR. JUSTICE KING. 


Nanjunda Chetty ... Appellant? ` (Appelant-1si 
oe | Respondent-1st Defen- 
dant) 
v. 
Y. P. R. L. M. L. Lakshmanan 
Chettiar and others .. Respondents (Respondeni— 
Petitioner-Assignee decree- 
holder). 


Execution—A pplication in accordance with law—Decree awarding reheft 
against properties—A pplication for arrest of judgmeni-debtor—E fect—Civil 
Procedure Code (V of 1908), S. 52 (2). 

_ Thegranting of a decree against the assets ina judgment-debtor’s 
hands does not necessarily preclude execution against him personally. In 
certain circumstances which are set ont in S.52 (2), Civil Procedure Code, 
such a mode of executionis permitted. Where the prayer in the execdtion 
application was for the arrest of the defendant although the decree was only 
against the family properties in his hands and not against him personally. 

Held, that the execution application was in accordance with law. 

Ramachandra Naidu v. Tirupathi Naidu, (1916) 35 I.C. 614 followed. _ 

Ramakrishna Kadirveluswami v. Eastern Development Corporation, Lid., 
(1917) 431C.537 (Mad) and Pandarinath Bapujiv. Lilachand Hatibhas, 
(1888) I.L.R. 13 Bom. 237 considered. 


g Appeals against the orders of the District Cotirt of 


Coimbatore respectively dated 28th October, 1939 and 27th 


October, 1939 and made in C. A. Nos. 255 and 252 of 1939 


(E. P. R. No. 160 of 1938 in O. S. No. 233 of 1927, and E. A. 


No. 396 of 1938 in O. S. No. 234 of 1927 Sub-Court, Coimba- 


tore) respectively. 
| K. S. Desikan and C. D. Venkataramanan for Appellant. 
A. C. Sampatht Atyangar for Respondent. 


The Court delivered the following 

. JUDGMENT —The question at issue in these two appeals is 
whether two applications for execution fled by the decree- 
holder ọn 17th February 1936 were or were not in accordance 


with law. The prayer in each application was for the arrest 
of defendant 1. The decrees as they then ‘stood amended did 
not in either case make defendant 1 personally liable, but were 


only against the family properties in his hands. Both Courts 


ree Nees 
e 


*A. A, ALO. Nos. 21 and 22 of 1940. ` 8th August, 1940, 
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below have held that these applications were in accordance with 
law. 


In appeal it is argued that the applications were not in 
accordance with law as the relief asked for was one which the 
decree did not permit of being granted. If this premise is 
correct, I think the conclusion must follow. Ramakrishna 
Kadirveluswami v. Eastern Development Corporation Lid.1, 
and Pandarinath Bapuji v. Lilachand Hatibhai,® are instances 
in which this legal principle has been applied. But I am 
bound by a Bench decision of this Court to hold that the 
premise is not correct. That decision is Ramachandra Naidu 
v. Tirupathi Naidu, and it deals with precisely similar facts. 
It is there held in effect that the granting of a decree against 
assets in a judgment-debtor’s hands does not necessarily pre- 
clude execution against him personally. In certain circum- 
stances which are provided for by S. 52 (2) of the Code of 
Civil Procedure such a mode of execution may be permitted. 
It is also pointed out that the judgment-debtor in that case was 
not asked to explain whether such circumstances existed or not 
which is also true here. I find that in Rustomji’s Commentary 
on the Limitation Act it is doubted whether this decision is 
good law—but as it has never been overruled in Madras or, so 
far as I am aware, dissented from in any reported decision, it 
is binding upon me. The result is then that these appeals must 
fail and are dismissed with costs. 

Leave refused. 


B. V. V. Appeals dismissed. 


al 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WADSWORTH. 


Gudipati Brahmanandam  .. Petitioner* (2nd Respondent) 
v., , 
Gudipati Sarveswara Rao and 
others .. Respondents (Petitioner and 


Respondents 1 and 3). 


Civil Rules of Practice (Madras), r. 183—Sale of attached debt—Validity 
Setting andè Linditakion Aci, Art, 166.. 
1. (1917) 43 I.C. 537,(Mad.). 2. (1888) LL.R. 13 Bom. 237. 
i 3. (1916) 35 I.C. 614. 
* C R. P. No. 1543 of 1937. Sth August, 1940, 
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There is nothing in r. 183 of the Civil Rules of Practice which would 
justify the conclusion that a sale of a debt which was attached in execution 
is void, merely because the Court would have been better advised to have 
fealised it by the appointment of a receiver having regard to the terms of 
r. 183. It can be set aside only by an application and Art. 166 of the 
Limitation Act will apply. ‘ r f 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order dated 17th July, 1937 and made in C, 
M. P. No. 2295 of 1936 in 5: C. S. No. 868 of 1934 on the file 
of the Court of the District Munsif of Gudivada. 


P. Satyanarayana Rao for Petitioner. 
K. Venkatarama Raju for Respondents. 
The Court delivered the following 


JupGMENT.—The present petitioner was the purchaser in 
Court auction of a mortgage-debt due to one Krishnayya who 
was the judgment-debtor in a money suit. The decree-holder, 
havipg attached this mortgage-debt, brought it to sale and it 
was purchased by the present petitioner on'14th October, 1935. 
More than a year later, the son of the mortgagee, who by this: 
time is dead, filed an application which recites O. 21, r. 90, 
Ss. 47 and 151 of the Code of Civil Procedure and S. 18 of 
the Limitation Act, praying the Court to set aside the sale and 
direct the mortgagor, who was made a party, to deposit ‘the 
amount due on the mortgage, out of which the decree debt was 
to be satisfied and the balance paid to the applicant. The lower 
Court has dealt with this application in a somewhat summary 
manner. The learned District Munsif recites r. 183 of the 
Civil Rules of. Practice as laying it down that a debt attached 
in execution of a decree should be realised by appointment of 
receiver and not by sale, unless the attached debt is very 
insignificant. He then states, wrongly, that the decree debt was 
not over Rs. 100 whereas in fact it was three times this figure 
and that the sale fetched less than Rs. 100, whereas the price 
was Rs. 251 and, without going into the question of limitation 
at all, the learned District Munsif sets aside the sale and directs 
the decree-holder to take steps under r. 183 of the Civil Rufes 
of Practice. 

It seems to me that this order cannot be upheld. Granted 
that r. 183 directs the Court to realise an attached debt by the 
appointment of a receiver and not by sale, tinless this is un- 
desirable from the smallness of the amount of the debt or 
otherwise, there’ is nothing in r. 183 which would justify - 
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ois yit did 
the conclusion. that a sále of the debt in execution js void, merely, 
because the Court would- have been better advised ‘to have: 


realised it by the appointment,of a receiver having regard to the 
terms of r. 183. If once it is conceded that the sale in question— 
however ill-advised it may be—cannot be regarded as void, it 
must be set aside in some manner known to law. There must 
be an application and presumably the law of limitation governing 
that application will be Art. 166. If for any reason, the applicant 
can bring himself within time in respect of an application 
which 1s prima facie time-barred, by calling in aid the provisions 
of S. 18 of the Limitation Act, the grounds upon which limita- 
tion is saved must be proved and definitely fdund before the 
Court can go into the question of the validity of the sale. Here, 
there is a sale which may or may nòt have been well-advised 
and which may possibly be attacked on other grounds. But the 
sale is’certainly not ab initio void and there must be an applica- 
tion to get it declared invalid. The application. filed by the 
son of the judgment-debtor is apparently time-barred. Before 
the Court can adjudicate on the validity of the sale, it must 
necessarily give a finding regarding the limitation of the appli- 
cation. I say nothing about the merits of the application, having 
regard to the other contentions raised by the parties. But I dø 
hold that the order of the lower- Court setting aside the sale 
without giving a finding on the question of limitation cannot be 
sustained. = o 

The Civil Revision Petition is therefore allowed with costs: 
the order of the lower Court is set aside. The lower Court is 
directed to deal with the contentions of the parties and dispose 
of the application afresh in the light of this judgment. 


Ke5, Petition allowed. 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at 
Fort William in Bengal.] 


PRESENT :—LorD THANKERTON, Lorp ROMER, SIR GEORGE 
RANKIN, LORD JUSTICE LUXMOORE AND Me. M. R. FAYAKAR ` 


Hem Chandra Roy Chaudhury Appellani* 





v. 
Spradhani Debya Chaudhurani and others .. Respondents. 
Mor gage—Invalidity as against purdapashin morigagor—Enforcibility 
against the other mortgagor who is competent—Purdanashin—Tronsackions 
wnth—Tests of vahdwy “4 | 


= * P.C. Appeal No. 80 of 19388 n. 
- Bengal Appeal No. 15 of 1937. 


2 


23rd May, 1940: 
64 i 
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_ Though a mortgage is found to be not binding on one of the mortgagors- 
a purdénashin on the ground that the deed was not explained to her, the 
other mortgagor who was competent to mortgage his interest is bound by- 
the mortgage. 

Tests for determining the validity transactions with purdanashins 

reviewed. 

. Appeal from a judgment and decree of the High Court of 
Judicature at Fort William in Bengal. 

The appellant, Hem Chandra Roy Chaudhury, was the first- 
defendant in a suit brought by the first.respondent in the Court of 
the Subordinate Judge at Mymensingh to enforce a mortgage.. 
The suit was filed on thẹ 6th- March, 1931, and the mortgage deed. 
(exhibit 1) was dated 18th August, 1918. The property. mort-. 
gaged thereby was a taluk (Gangaram Rai) numbered 237 in the 
books of the Mymensingh Collectorate and comprising ten mouzas;. 
also another taluk (Sambhu Chandra Roy) numbered 239 in the- 
same Collectorate and comprising seven mouzas. The mortgage 
deed had been executed in favour of the plaintiff by two persons. 
as mortgagors—the appellant and his paternal grandmother, an old 
lady whose name was Sm. Nabin Kishore Chaudhurani. 

The appellant had inherited the mortgaged properties, together > 
with other properties, from his father at some date before 1914 while- 
he was yet a minor. ` The father’s will, made in 1891, states that. 
Nabin Kishore, the testator’s adoptive mother, had managed and 
administered his zemindari and other properties during his minority- 
and was efficient in doing all business relating thereto. The appellant. 
in 1913, on attaining majorjty, executed, a trust deed (grd Falgoon. 
1320 B.S.) vesting all his properties in her so that she might continue 
to manage them. Between 1914 and 1917 they had jointly borrowed 
considerable sums from the Maharaja of Mymensingh on four mort:. 
gage deeds. The first of these mortgages dated in 1914 was paid off” 
by moncy raised from one Ananth Bandhu Guha by means of a 
mortgage (exhibit. S) entered into on 18th March, 1918, a few 
months before the mortgage in suit. The other three mortgages 
were paid off by means of the mortgage in suit which was for the. 
sum of Rg. 1,20,000-——Rs. 1,00,423-4-6 due on the three mortgages 
already mentioned, Rs. 4,000 due on a note of hand to the plaintiff 
(respondent No. 1) and Rs, 15,576-11-6 cash advanced. The appel- 
lant and his grandmother in 1920 and. 1923 had borrowed further 
sums from Ananth Bandhu Guha under two mortgage deeds exhibits 
R and T. — . 

The properties comprised in the respective mortgages to Ananth 
Bandhu Guha were as follows. His prior mortgage of 18th March, 
1918+ (exhibit S) comprised four out of the sevenjeen mouzas mort- 
gaged to the plaintif.. His subsequent mortgage of 1920 (exhibit R) 
comprised the same seventeen mouzas and his last mortgage af 1923: 
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(¢xhibit T) comprised in addition to these. seventeen mouzas a hduse 
and lands known as Bailor House. | -.- , 

Ananth had died before suit and the present ronda 2 6 5 
were impleaded as his representatives. They were defendants 3 to 
6 and may be referred to as the Guha defendant. 

Nabin Kishore was impleaded as the second defendant in the 
suit. She died on 8th September, 1932, before the trial and the 

appellant was substituted in her place on 13th September, 1932. The 


time originally allowed by the Subordinate Judge to the defendants 


for filing written statements was extended by him until 4th June, 1931, 
on which day the Guha defendants put in a written statement. The 
appellant was given further time until thé 25th. On that day he 
asked for still more time. The Subordinate Judge gave Him ‘two days 
only, remarking that he had had two and a half months already ; 
also that he had no right to look into the Guha defendants’ written 
statement before filing his own. > (This may have meant no more than 
that he should file his own written statement independently in the 
first instance.) On the 29th June, Nabin Kishore filed her written 
statement and on the 6th of July the Guha defendants filed an amended. 
pleading in which for the first time they sought to have their prior and 
subsequent mortgages enforced in the plaintiff’s suit. On the 18th 
July issues’ were framed, including an issue as to the sums due on the 
respective mortgages in favour of: the ‘plaintiff and of the Guha’ 
defendants. On 29th August an issuc, not now of importance, was 
amended at the instance of Nabin Kishore. After her death in 
September, 1932, the appellant, who had filed no ‘written statement 
on his own account, asked leave on ist November, 1932, to file a new 
written statement as her representative. He was given leave, but as 
he applied late, leave was only given on the terms that he could 
take no fresh ground of defence apart from those already raised by 
her previous written statement. He filed a written statement on 14th 
November, 1932, of which paragraphs 5 to’ 7 setting up an interest 
of third parties in the mortgaged property was struck out by ordér 
of 19th November. 

S. P. Khambatia for Appellant. 

C. Bagram for Respondents. l 

23rd May, 1940. Their Lordships’ judgment was delivered’ 


t 


by . | l 
SIR GEORGE RANKIN.—[After setting out the facts as above. ] 


The first and main contention of the appellant throughout 


has been that Nabin Kishore was a purdanashin lady, that the: 


mortgage.deed sueg upon was not explained to her, and that-for 
this reason the mortgage is invalid even against him. Both 
Courts in ‘India held on very convincing evidence that though an 


Sir George 
Rankin. 


v 
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rani. 
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old lady, Nabin Kishore had considerable capacity for business; 
that the deed was read over to her, though it was not explained ; 
that she understood its effect except that she did not understand 
that.she was making herself personally liable to repay the money 
borrowed from the plaintiff. Neither Court in India appears to 
have appreciated that if for want of explanation the lady did not 
understand an important feature of the transaction, it cannot be 
held that her mind and free consent went with her act in 
executing the deed. A purdanashin woman is not required to 
understand every technical detail of a bargain. In the judg- 
ment of the Board delivered by Lord Buckmaster in Sunitabala 
Debt v. Dhara Sundari Debi Chowdhwrans1, this is pointed out 
and the “proper and necessary test” was held to have been 
applied by the Subordinate Judge who had found “that the 
lady had sufficient intelligence to understand the relevant and 
important matters, that she did understand them as they were 
explained to her, that nothing was concealed and that there was 
no undue influence or misrepresentation.”? And in Farid-un- 
nissa v. Mukhtar Ahmad®, the Board stated the requirement 
as being “that the disposition made must be substantially under- 
stood and must really be the mental act as its execution is the 
physical act of the person who makes it.” Though there may 
not be “a clear understanding of each detail of a matten which 
may be greatly involved in technicalities’’—to use Lord Buck- 
master’s words—there may still be an intelligent comprehension 
of the bargain on the part of the lady. In such a case the 
bargain is good and is good asa whole. But if a feature of 
the transaction affecting in a high degree the expediency of her 
entering into it is not understood by the lady the bargain 
cannot be divided into parts or otherwise reformed by the 
Courts so as to uphold certain portions of it while rejecting 
others. Her answer to a suit upon the deed is not that she has 
an equitable defence to the enforcement of a certain stipulation 
but that it is not her deed. The protection extended toa person 
in her situation is protection against being held bound by a 
transaction which never had her {ree and intelligent. consent. 

Their Lordships must accept the concurrent finding of the 


Indian Courts that the lady did not understand that she was 
incurring personal liability for the loan and on this view must 
dispose of the case on the footing that the mortgage deed did 


1. (1919) 37 M.L.J. 483: L.R. 46 I.A. 272, 278: I.L.R. 47 Cal. 135 (P.C.). 
2. 19285 49 M.L.J.758: L.R.521.A. 342, 350: LL.R. 47 All. 703 (P.C). 
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not bind her at all. What defence is that to the appellant? 
That-he had the beneticial interest in the property is agreed, 
though the trust deed of 1913 is not before the Board. He was 
competent to mortgage his interest. No doctrine of the law of 
India has: been indicated to their Lordships which „prevents a 
beneficiary under a trust from dealing with his interest by way 
of mortgage, though it is true enough that in India such an 
interest is not technically regarded as an equitable estate. If 
Nabin Kishore had a life interest in one of the villages, as she 
would appear from her son’s will to have had under her 
husband’s permission to adopt, that in no way affects the 
present.suit. The life interest has come to an end. The mort- 
gage is not being enforced against it, but is good and enforcea- 
ble against the appellant’s' interest in the village—an interest 
which came to him as his father’s heir, though subject, it’ may 
be, to certain life interests outstanding in his father’s mother 
and widows. The plaintiffs mortgage is plainly enforceable 
against the appellant, whose defence is neither honest nor sub- 
stantiah . 3 

a . The-only other question raised by the appeal has reference 
to the relief ‘granted to the Guha defendants in respect of their 
subsequent mortgages of 1920 and 1923 (exhibits R and T} 
No relief whatever was given to them in respect of their prior 
mortgage of- 18th ‘March, 1918 (exhibit S) and no personal 
decree was given to them in respect of either of the subsequent 
mortgages. Under O. 34, r. 4, cL 4 of the Civil Procedure 
Code, they were at least entitled to redeem the plaintif or to 
receive their own mortgage money under exhibits R and T out 
of the surplus sale proceeds remaining after satisfaction of the 
plaintiff’s mortgage. If they pay off the plaintiff they become 
entitled to apply for a final decree for sale in the plaintiff's 
stead. They have been given this relief and nothing more. The 
appellant claims to have a grievance that some objection to the 
validity.of these subsequent mortgages was taken by him, but 
has not been’ tried. But their’ Lordships ‘Have not succeeded in 
ascertaining the nature of the objection which requires still to 
be tried”’ The execution of the deeds is not disputed, there is 
no ground for objecting’ to, the “Tate” of interest, the sums due 
upon the deéds have been enquired into and ascertained. The 
trial Judge ‘rightly refused to allow the’ appellant to get up’ the 


interest of his father’s widows and. the decree will not bind 
them. ‘The, appellant has not shown to their Lordships any 
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ground fer dissatisfaction with the orders of the trial Judge 
upon his belated written statement of November, 1932—orders 
which have been already detailed in this judgment. On this 
part of the case also the appeal must fail. 

Their,Lordships will humbly advise His Majesty that this 
appeal, be dismissed. The appellant will pay the costs of respon- 
dent No. 1. 

Solicitors for Appellant: T. L. Wilson & Co. 

Solicitors for Respondents: W. W. Box & Co. 

Kyo: Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE PANDRANG RoW AND MR. JUSTICE 
ABDUR RAHMAN. 

Tiruchendur Sri Subramaniaswami Temple, 
through its Dharmakartha A. C. S. 
Pa Reddiar | Appellani* (Plamiff) 





P. PAE A Pillai 
wife and guardian 
others 


Carne through his r 
Muthammal and 
Respondents (Defendants <, 
' 9, 12, 14,15 and 23)! 

W ill—Bequest to son of all properties—Subsequent clause directing “Tf 
son or his son has no child, the said properties shall pass to Subramama- 
swami at Tiruchendur’ —Construction. 

A will provided “. . . ... I have bequeathed to my son the right 
to all my properties and moneys, etc. and he shall alone enjoy them. If he 
or his son has no child, the said properties shall pass to Subramaniaswami 
at Tiruchendur”. 

Held, the will conveyed an absolute estate on the son and the saines 
quent clause did not impose any condition affecting the character of the 
bequest in favour of the son. 

Appeal against the decree of the Court of the Subordinate 
Judge of Tuticorin dated 23rd February, 1937 and made in 
O. S. No. 57 of 1932.’ . 

K. V. Sesha Atyangar for. Appellant. 

K. R. Rama Atyar for Respondents. 

The judgment of the Court was delivered by 

Pandrang Row, J.—The main point argued in this appeal 
is that the finding of the Court below on a question of construc- 
tion of a will is wrong. The will is one about which there is 
no dispute so far as its execution and validitv are concerned. 
The testator was a retired Deputy Collector, Minakshisundaram 
Pillai, who was lying very ill in hospital at the time he made 
the will and died the very next day. The will is very short, 





* Appeal No. 360 of 1937. ‘Ist May, 1940. 


Ii]: THE MADRAS LAW JOURNAL REPORTS. 511 


being in fact, a model of brevity and it runs as follows: 


“T am now an in-patient 1 in the hospital at Madura, having undergone an 
operation. for carbuncle. As I have suspicions about my surviving, I have 
bequeathed to my' son Pichai Pillai the right to all my properties and 
moneys, etc, and he shall alone enjoy them. If he or his son has no child, 
the said properties shall pass to Subramanias wami at Tiruchendur.” 


This was executed on the 20th May, 1919. The next day 
a codicil was added to the effect that with. the money due to 
the testator his elder brothers should purchase immovable. 
properties such as lands, etc., in the name of his son. The 
testator died on the same day soon after the codicil was 
executed. The question is whether there is anexecutory devise 
in favour of Subramaniaswami under the will. If it can be 
regarded as containing an executory devise in favour of the 
deity, it is obvious from Soorjeemony’s case1 and the subsequent 
cases which are all referred to in a recent judgment of their 
Lordships of the Judicial Committee in Gadadher Mullick v. 
Official Trustee of Bengal, that there is nothing in the Hindu 
Law which makes such a devise void or invalid. The real point 
therefore for our determination is whether on a proper construc- 
tion of the will it can be regarded as containing only a 
-conditional bequest in favour of the son or, in other words, 
whether there is an executory devise in favour of the deity. 
The words used in the will are very simple and there is mno 
‘dispute about the correctness of the translation of the will 
which is in Tamil. The two sentences are not connected with 
‘each other except that one follows the other. In other words 
there is no connecting conjunction and there is nothing to show 
that the last sentence was intended to operate as a condition 
affecting the character of the bequest made in the previous 
sentence in favour of the son. The bequest to the son in the 
-earlier sentence is unconditional and appears to convey an absolute 
-estate to him. There is nothing improper or unreasonable in 
this construction, because the bequest is one madé by the 
testator on his death-bed to his only son, a minor, the testator’s 
-wife having predeceased him and there being no other child. 
There is thus no reason to suppose that it was intended to give 
only a‘limited estate to the son who, it must be remembered, 
would have taken an absolute estate of inheritance if there had 


been no will at all. The question therefore would arise whether,. 


1. (1862) 9 M.LA. 123, 
2. (1940) 1 MLL.J. 834: L.R. 67 I.A. 129: IL.R. (1940) 1 Cal. 415 (P.C.). 
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in spite of these considerations, the last sentence in the will 
must be read as if it imposed a condition affecting the character 
of the bequest in favour of the son. ‘After careful considera- 
tion we see no reason to take this view which has been pressed 
before us on behalf of the appellant’ It seems to us as if the 
testator merely as an after-thought wanted to determine the 
devolution of the property in case his son died without issue 
and not in any way to limit either the character of the estate 
that was given by the earlier bequest in favour of the son or to 
make it conditional and liable to be divested at his death 
without issue. In this view of the case which, though supported 


‘by other reasons, is the view which has commended itself to 


the Court below, it is not necessary to consider whether, if the 
bequest in favour of the son is to be regarded as conditional or 
if it. should be assumed that there is an executory devise in 
favour of the deity, the conditions which the law imposes on 
such devises have been satisfied in the present case. We may, 
however, add that we are not satisfied that any such condition 
has been violated in this case. In view of the construction 
which we find it impossible to avoid, it follows that the principal 
ground of appeal must fail. 


It is, however, sought to be argued that, even though the 
appeal has to fail on this ground, nevertheless the lower Court 
ought to have given a decree for actual partition in respect of 
these shares of the plaint property which are covered by the 
compromises between some of the defendants and the plaintif- 
appellant. There -might have been a good deal to be said in 
support of this contention if these defendants who had com- 
promised and whose shares are now sought to be partitioned 
and handed over to the plaintiff-appellant had been made parties 
to this appeal. The plaintif-appellant, however, deliberately 
refrained from making them parties because the case had been 
compromised so far as they were concerned. Such being the 
case, it is not now open to the plaintiff-appellant to ask that 
any decree should be made for the purpose of actual partition 
when these defendants are not parties to the appeal. And we 
may as well add that a belated oral application made after this 
defect was pointed out is certainly not deserving of serious 
attention. The result is the appeal fails and it is dismissed, 
with costs. 


KS. l —— Appeal dismissed. 
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IN THE-HIGH COURT OF JUDICATURE AT MADRAS. 


_' PRESENT:— MR. JUSTICE WADSWORTH AND Mri’ Justice 
PATANJALI SASTRL ` i 


Periaswami Chettiar and another ; . Peiitioners* (Respondents- 
Plaintiffs) 
v. ; l oe . 
S. A. RamaswamiGoundan __... Respondent (Petitioner). 
Madras Agricultwrists’ Relief Act (IV. of 1938), Ss. 3 (4) (a), 7 and 19— 
Simple morigagee—If ‘agriculturis?—Puisne mortgagee—If entitled to have 
debt dua to first mortgagee decree-holder scaled down— ne Court—Power 
to scale down decree passed by appellate Court. i 
A simple mortgagee has such a saleable interest in agvicalturist land as 
to qualify him for the benefits of the Act. 
' Subburama diyar v. V enkaiachalapathi Aiyar, i 2 M.L,J.-516, 
followed. 
A.puisne mortgagee wedi whom a decree has ‘ee passed in a suit by 


the first mortgagee, is a person who is liable to pay the debt and anned to 


have the debt scaled down. ; 
Narayanachari v. Annamalai Chettiar (1939) 2 M.L.J. 225 peer 


_ Perianna v. Sellappa, (1938) 2 M.L.J. 1068: L-L.R. (1939) Mad. 218, 


applied. 

Askaram Sowcar v. Venkataswomi Naidu, (1920) 40 M.L.J. 218: LL.B. 
44 Mad, 544 and diii Chettiar v. Krishna Rao, (1939) 5LL.W. 453 at 
460, referred to. " 

The trial Court has power to scale dowd a decree passed by the appellate 
Court. Rantala Ganga Raju v. Btkktia Bulls am ATI: (1939) 1 MLJ. -329 : 
I.L.R. (1939) Mad. 520, followed. Se 


Petition under Ss. 115 of Act V-of 1908 and 224 of-the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate- Judge of Coimbatore 
dated 14th February, 1939 -anid made i in I. A. No. 1588 of 1938 
in O.'S. No. 247:of 1933. 

K. S. Sankara Atyar for Petitioners. 

K, Bhashyam Atyangar and T. R. ‘Srinivasan for Respon- 
dent. . 

The judgment of the Court was delivered by x 

W adsworth, J.—This petition arises out of an application 
under S. 19 of Madras Act IV of 1938 to scale down a mort- 
gage decree. i: “ 

The applicant (respondent here) was an assignee Pom Mé 
fourth defendant who.was a third mortgagee. .The petitioners 
before us represent the plaintiffs who were the first mortgagees. 
The mortgagor wàs the first defendant. The plaintiffs got a 
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decree in 1935 which they executed and realised the full amount 
by the sale of the hypotheca. Plaintiffs also filed an appeal 
claiming an additional sum by way of interest and on 17th 
March, 1938, the appellate Court gave a decree for this addi- 
tional sum. The plaintiffs then applied for payment of the 
amount of this decree out of the balance in Court deposit, and 
it was this application which gave rise to the application by the 
representative of the fourth defendant who had been brought 


= on record in execution to scale down the decree. 


In revision a number of points have been taken. The first 
was whether the applicant by virtue of his mortgage can be 
said to have a saleable interest in agricultural land which would 
qualify him for the benefits of the Act having regard to the 
definition in S. 3 (ii). This point is covered by our decision in 
Subburama Aiyar v. Venkatachalapatht Atyar1, in which. we 
have held that a simple mortgagee has such a saleable interest 
as to qualify him for the benefits of the Act. 

The second point taken relates to the power of the trial 
Court under S. 19 to scale down a decree passed by the appel- 
fate Court. This question is covered by the decision of a Bench 
of this Court in Rantala Ganga Raju v. Bikkina Bulls Ramayya4, 
with which we are in respectful agreement. 

A more substantial question is whether a puisne mortgagee 
impleaded in a suit by the earlier mortgagee can be deemed to 
be a ‘debtor’ entitled to the benefits of the Act; that is to say, is 
he a person who is liable to pay the amount of the debt.due to 
the first mortgagee. There is a decision of Newsam, J., in 
Narayanachari v. Annamalai Chettiar3, to the effect that a 
puisne mortgagee is not a debtor of the first mortgagee 
decree-holder, the reason being that he is a person in whose 
favour the privilege of ‘redeeming the first mortgage debt 
has been recognised but not one who is under an obligation 
to pay. This judgment, which is very short, fakes no refer- 
ence to the earlier case, Pertanna v. Selappat, in which the 
Bench had to consider the position of the purchaser of the 
equity of redemption impleaded in a mortgage suit and they 
held that the purchaser had such a liability as would fall within 
the definition of ‘debt’ under S: 3 (if) of the Act and that ` 


. 1. (1940) 2 M.L.J. 516. à 
2. (1939) 1 MLJ. 329: LL.R. (1939) Mad. 520. 
3. (1939) 2 MLL.J. 225. ° 


4. (1938) 2 M.L.J. 1068: I.L.R. (1939) Mad. 218. 


II] THE MADRAS LAW JOURNAL REPORTS. 515 


certainly it was not the intention of the Legislature to lithit the 
relief under the Act to cases where a judgment-debtor was 
personally liable. An attempt has been made to distinguish this 
decision on the ground that it emphasized the possessory interest 
which the purchaser had to protect by discharging the mort- 
gage-debt, whereas in the case of the puisne mortgagee, it is 
possible for the latter to await the result of the sale and collect 
his dues from the proceeds thereof, if sufficient balance remains. 
We are unable to accept this distinction as valid. Under the 
mortgage decree, the debt is made payable by the judgment- 
debtor who is a puisne mortgagee. It is true that be need not 
pay it, if he is prepared:to risk the loss of his interest in the 
hypotheca or if he is confident that the sale will produce ‘suff- 
cient to satisfy his mortgage as well as that of the first mort- 
gagee. Surely the purchaser of the equity of redemption 
impleaded in a mortgage suit is in a very similar position. 
He need not pay the debt if he is prepared to risk the loss of 
his property, or if he is confident that the sale will realise 
Sufficient to pay him a fair compensation for the money 
he‘has spent in acquiring the equity of redemption. In each 
case, there is in fact a liability to pay the debt of the first 
mortgagee. It is not a personal liability, but it is none- 
theless a liability. The fact that a puisne mortgagee is a 
person under a liability to pay the debt of the first mortgagee 
has been recognised in other decisions apart from those under 
this Act—vide Askaram Sowkar v. Venkataswami Naidul and 
Thinnappa Chettiar v. Krishna Rao®, We have no doubt that 
the principle governing the decision in Perianna v. Sellappa’, 
must also govern the decision of the present case and we must 
hold that the puisne mortgagee-against whom a decree has been 
passed in a suit by the first mortgagee is a person Hapen to pay 
the debt of the plaintiff. 

In the result therefore the petition is dismissed with costs 
of the contesting respondent. 


KS. | l Petition dismissed. 





= 1. (1920) 40 M L J. 218: LL.R. 44 Mad. 544. 
$ 2. (1939) 51 L.W. 453 at 460. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR, JUSTICE -_WADSWORTH AND MR. e 
PATANJALI SASTRI. 


Subburamier ` |.. Petitioner” (Petitioner? 
ane Defendant). 
v: 
Venkatachalapathi Aiyarand others . . Respondents ( Respon- 
l dents-Plaintiffs). | 


Madras Agriculimrists’ Relief Act (IV of 1938). S.3 (4) (a)—Simple 
mortgagee of agriculiural land—If an ‘agriculturis?. 


A simple mortgagee is a person having a saleable interest in land and so 
an ‘agriculturist’ within the meaning of the Act. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Court of the Subordinate 
Judge of Madura dated 6th October, 1938 and made in I. A. 
No. 213 of 1938 in S. C. S. No. 154 of 1936. 

O. V. Balaswamy for Petitioner. 

K. Vydhtanathan for Respondents. 

The Court delivered the following 

JupcmMeEnts. Wadsworth, J.—The question in this revision 
petition is whether a simple mortgagee of agricultural land has 
a saleable interest therein, so as to bring him within the defini- 
tion of the term, en in S. 3 (i) (a) of Madras Act 
IV of 1938. 

A mortgage is certainly an interest in immovable property 
and it is certainly saleable, so that, on the plain language of the 
section, it would seem to follow that a simple- mortgagee of 
agricultural land is an agriculturist. The contention which has 
found favour with the lower Court and which is urged- before 
us is, that the words, “has a saleable interest in land”, mean, has. 
a right to sell the land, and it is argued that it could not have 
been the intention of the legislature to give to a money-lender 
the rights and benefits of an agriculturist debtor. - With refer- 
ence to this argument, it need only be said that possibly the 
definition of the word ‘agriculturist’ has been framed too widely 
so as to bring within the benefits of the Act those whom the 
legislature did not intend to benefit, but if so, the remedy is to 
amend the Act and not to qualify its words by putting in words 
we do not find in the section. As the definition is drafted, we 
take it to include a simple mortgagee. THe Civil Revision 


* C. R. P. No. 513 of 1929, : = 19%th August, 1940, 
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Petition is therefore:allowed with costs and the application is 
remitted to the trial:Court for disposal, , a ge E eas 

{ Patanjali Sastri, J.—I agree with my-learned brother, and 
only wish to add: that I was first inclined to think ‘that the 
opening words of the section, “unless there is anything repugnant 
in the subject or context,” might serve to exclude the petitioner 
in this case from the scope of the definition, as it does seem 


somewhat repugnant to the natural sense of -the -word, - 


‘agriculturist’ to hold that it includes a simple mortgagee who. is 
only a creditor holding immovable property as security for his 
debt; but, having regard to the various classes of persons. who 
cannot be said to be:agriculturists in the strict sense of. the 


term, but who are clearly intended to be benefited by the Act, 


I hesitate to base any conclusion on the repugnancy clause. 
KS. l + Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. ` l 
Neelappa Reddiar .. Petitioner" (Respondent-Plaintiff) 
vz. 4 
Solaimuthu Udayan and 
- another .. Respondents (Petitroners-Defendants). 

Madras Agriculturists’ Relief Act (IV of 1938), S. 8, Explanation—Debt 
due by A discharged on substitution of debi due by B to the same creditor 
—B’s debi, if one in “renewal or inclusion of A’s debt”. 

A promissory note of 1918 by 4 was discharged and in lieu of it on the 
same day (3rd October, 1924) a fresh promissory note was executed by B (a 
distant relative of the original debtor) who renewed it by a series of docu- 
ments terminating in the suit promissory note. 


` Held, that the debt under the promissory note of 3rd October, 1924, was 
not in renewal or inclusion of the promissory note of 1918. 


Barber v. Mackrell, 68 L.T. 29 and In re een Chettiar, (1939) 
2 M.L.J. 609, followed. 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the District Munsif 
of Ariyalur dated 29th August, 1938 and made in I. A. 
No. 198 of 1938 in S. C. S. No. 918 of 1937. 


K. Aravamuda Atyangar for Petitioner. Ea 
Y. Venkatasubramanyan for Respondents. _ eee 





* C, R. P. No. 113 of 1939. °. `. , 2lst August, 1940, 
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The judgment of the Court was delivered by 

Wadsworth, J.—This revision petition raises the question 
of the meaning of the explanation to S. 8 of Madras Act IV 
of 1938. Does the term “renewed or included in’ a fresh 
document” cover the case in which a debt due by 4 is discharged 
on a debt due by B to the same creditor being substituted for 
it? l 

The facts are that one Arunachala was indebted to the 
plaintiff under a promissory note Ex. E of the year 1918. 
That promissory note was discharged and in lieu of it onthe same 
day (3rd October, 1934) a promissory note Ex. D was executed 
by the defendant who is a distant relative of Arunachala: 


.This has’been renewed by a series of documents terminating 


in the suit promissory note by defendant to the plaintiff dated 
19th August, 1936. There is a missing link in 1925, but the 
lower Court has found that the evidence 1s sufficient to prove 
that the missing promissory note of 1925 was part of the chain 
of renewals. It follows therefore that in scaling down the debt 
the defendant is at least entitled to go back to Ex. D of 1924. 
The lower Court has found that he is also entitled to go back 
to Ex. E of 1918 executed by his relative Arunachala and the 
plaintiff seeks to revise this order. ; 


It was held by Somayya, J., in Inre Ramaswami Chettiar, 
that when B takes over a debt due by 4, the hew document is 
not a renewal of 4’s debt nor is it an inclusion ina ftesh 
document so as to bring in the explanation to S. 8. There is a 
very brief judgment of Stodart, J., in C.R.P. No. 1962 of 1939 
where our learned brother held that in the case of a debt by 4 
renewed by his legal representative B, the explanation to 5.8 
applies and that B’s debt wasa renewal of that of A. It is possible 
that different considerations may govern the case of two debts, 
one incurred by the legal representative of the debtor under the 
earlier debt. . We are not, however, concerned with such a case 
here. The defendant was not the legal representative of’ 
Arunachala. The fact seems to be that by some private arrange- 
ment the debt due by the defendant was substituted for the debt 
due by his relative Arunachala. Can it be said in such circum- 
stances that the defendant’s debt is a renewal of the debt of 
Arunachala? We have no doubt that in drdinary parlance, 


a a 
L (1939) 2 M L.J. 609. 
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when we speak of a renewal of a debt, we ordinarily mean the 
substitution of a fresh contract between the same parties for 
the same amount or the same amount plus accrued interest. 
That is the view taken by the Court of Appeal in the case of 
Barber v. Mackrelll. Lord Justice Lindley says: 


“ A bill is renewed when another bill is taken in its place, the parties to 
the biil and the amoünt of it being the same, though perhaps in some cases 
the interest due on the one bill is added.” 


It seems to us clear that this is the sense in which the 
word ‘renewed’ is employed by the Legislature in the explana- 
tion to S. 8. 

It has been contended that though the defendant’s debt may 
not be a renewal of the debt of Arunachala, it may be said to be- 
an inclusion in a fresh document of Arunachala’s debt and that. 
the explanation can therefore be applied. We consider that this 
interpretation of the explanation to S. 8 involves violence to the- 
language. Reading that explanation asa whole, we have no 
doubt that it was intended to cover the case of a debt by 4 in. 
favour of X renewed by another debt by A in favour of X or 
included in a fresh document executed by A in favour of X for 
the original advance plus some further sum. This view is con— 
firmed by reference to the later words of the explanation 
regarding the principal originally advanced with such sums, if 
any, as have been subsequently advanced and especially by 
teference to the tinal words ‘principal sum repayable by the 
agriculturist’. Obviously, the Legislature was dealing with the- 
same debtor throughout. We say nothing on the question: 
whether when 4 dies and B inherits his liability and executes a 
new promissory note in substitution for that executed by A, the- 
explanation would or would not apply. 


In the result therefore we hold that the defendant will be- 
entitled in scaling down the debt to go back only to the promissory: 
note Ex. D dated 3rd October, 1924. l 


There is one other point with respect to which the lower- 
Court’s order appears to be defective. No provision is made in 
the lower Court’s order. for the costs in the suit. This is not a 
case to which S. 18 (1) applies as the suit appears to have been: 
filed before Ist October, 1937. The omission to provide for the 
costs in the suit seems to have been due to inadvertance. This. 
will be remedied by the trial Court if the petitioner’s statement 


a 
‘ 
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that the suit was filed before 1st October, 1937, is found to ‘be 
correct! The Civil Revision Petition is therefore allowed with 
costs ‘and the application is remitted to the trial Court for 
disposal in.the light this a Z - oe 
K. S. : |» Petition allowed, 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
_ Present:—Mr. JUSTICE, MocKETT AND MR. JUSTICE 
KRISHNASWAMI AIYANGAR, ` 


Madipalli Venkatachellam ' .. Appellani* (1st Defen- 
dant) 
v. 
Madipalli Suryanarayanamurty and ` 7 
others .. Respondents (Plaintif 
f and Defendants 2 and 
3). 


Civil Prociduri Code y of 1908), Sch. II, Para 20(2)—Applications 
under—Appkcability of procedure prescribed for suits —Jurisdiction—Pro- 
perty situate nihin two courts in British India—Applicabiity of principle of 
S. 17, Crvil Procedure Code—Reference to arbitration—Death of ome party 
joining tn reference—Continuance of pro ceeding —Permtssibiltty. 


The intention of paras 20 (2) of Schedule II of the Code of Civil 
Procedure is that applications coming thereunder should in every way be 
treated as suits and the procedure applying to suits should apply to them. 
And S. 17 of the Code 18 one of the sections which the Court may take into 
account for deciding the question of jurisdiction in a case under para. 20 (2). 
Consequently, where an application under para. 20 (2) relates to property 
within the jurisdiction of two courts in British India it is open to the. Court 
within the jurisdiction of which part of the property is situate to entertain 
the application, 

Gangappa v. Kaptnappa, (1869) 5 M.H.C.R. 128; Ratnamalat Sarvas v. 
Ramaswamt Servat, (1919) 10 L.W. 57; Rimabnades Raju Bahadur v. 
Maharaja of Jaipur, (1919) 37 M.L_J. 11: 46 I.A. 151; LL.R. 42 Mad. 
813 (P.C); and Krishna Atyar v. Subbarama Aiyar, (1932) 62 M L.J. 550; 
I.L.R. 55 Mad 689, considered. 

Where certain family disputes are referred to arbitration and the par- 
ties intend to proceed with the arbitration to a decision the death of one of 
the parties to the reference will not bring the arbitration to an end. 

Satyanarayana v. Venkaia Rangayya, (1903) 13 M.L-J. 311: I.L.R. 27 Mad. 
112, relied on. 

Appeal against the decree of the District Court of East 
Godavari at Rajahmundry in O. S. No. 34 of 1926, etc. 
V. V. Srinwasa Atyangar, Ch. Raghava Rao and T. Satya- 


narayana for Appellant in Appeal No. 52o0f 1936 and Res- 
pondent in C. R. P. No. 921 of 1936. 2 


+ 





* Appeal No. 52 of 193% and - 16th A 1939. 
CRP . No. 921 of 1936. ; ne 


ij THE MADRAS LAW JOURNAL REPORTS. 521 


Py. Vallabkacharyulú and K. Bhimasankaran for Res- 
pondents in Appeal No. 52 of 1936 and Petitioner in C. R. P. 
No. 921 of 1936. 


The Court delivered the following 


JupcMENnts, Mockett, J—The first defendant is the appel- 
lant. He is the son of one Chelamiah who died on the 
loth October, 1925, at a great age. The second defendant 
is the brother of the first defendant and the plaintiff is 
the third brother. The following facts were stated from 
-the bar and were accepted. In ‘April or October, 1917—at 
this stage itis mot necessary to be more precise about the 
date—the family became divided in status. In 1920, the 
second defendant filed, but subsequently withdrew, a suit 
for partition, but on May 22nd, 1921, there was a imuchtlska 
entered into between the parties with a view to dividing the 
property. On that there was a reference to arbitration by the 
plaintiff and the defendants and it is on that reference that this 
matter comes before this Court, having been first of all decided 
by the District Judge of East Godavari. That is all that is 
- necessary at present with regard to the facts, because what’ is 
now being dealt with may’ be called a preliminary point. It can 
' be shortly stated. Mr. V. V. Srinivasa Aiyangar for the first 
defendant has raised a point which was referred to but not 
decided by the Judicial Committee of the Privy Council in Ram- 
lal Hargopal v. Kishanchand1, The point iù question is dealt 
with by Lord Phillimore at page 372. His Lordship said: 

“It was contended on behalf of the appellant that if an award relates to 
more than one subject-matter and only one is within the jurisdiction of the 
Court, it cannot be filed in that Court; in fact, that it can be filed in no Court, 
because no one Court would have jurisdiction over the whole subject-matter. 
Their Lordships deem it unnecessary to rest their judgment on any auch 
general proposition.” 


Lord Phillimore went on to point out why it was unneces- 
sary to decide that point. His reason was this, namely, that it 
was evident to their Lordships that the property concerned in 
the case before them was property wholly outside British India 
and that in the words of their Lordships there was no dispute 
concerning the ownership and management of properties within 
the jurisdiction. It must, therefore, be emphasised in that case 
that what was befqre the lower Court was an application under 
S. 20 of the Second Schedule of the Code of Civil Procedure 





1, (1923) 46-M.L.J. 628: L.R. 51 L.A. 72: LL.R. 51 Cal. 36T €P.C.), 
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relating to property wholly outside the jurisdiction of the 
Courts of British India. What is the procedure set out in the 
second schedule? Clause 20 is headed “Arbitration without the 
intervention of a Court” and it says: 


“Where any matter has been referred to arbitration without the inter- 
vention of a Court, and an award has been made thereon, any person inter- 
ested in the award may apply to any Court having jurisdiction over the sub- 
ject-matter of the award that the award be filed in Court.” 


And in the case to which I have just referred there was 
an application to the Court to file an award with regard to pro- 
perty wholly outside British India. In this case it is not- 
necessary to say more than this, that admittedly this award 
dealt with property and part of it was immovable property 
within the jurisdiction of the District Judge of East Godavari 
and part of it outside his jurisdiction, as that term is ordinarily 
understood. Mr. Srinivasa ‘Aiyangar has argued before us 
exactly the point that was referred to by Lord Phillimore. His 
argument is that clause 20 of the second schedule to the Code 
states that the person interested in the award may apply to any 
Court having jurisdiction over the subject-matter of the award 
and that means “to a Court having jurisdiction over the whole - 
of the subject-matter of the award” and that, as admittedly 
part of the subject-matter of this award is situated outside Last 
Godavari judicial District, the District Judge had no jurisdiction. 
And Mr. Srinivasa Aiyangar hasalso not recoiled from the posi- 
tion that no judge had any jurisdiction to make an order under 
clause 20 in regard to this matter, because once it is conceded 
that the subject-matter is in more than one jurisdiction, it must 
follow that no Judge in any one jurisdiction can have jurisdic- 


tion over it. That seems to me to be a startling proposition and 


it is difficult to suppose that the legislature can have contemplated 
the results it would produce in numerous cases—for it naturally 
and frequently happens—especially on the borders of districts 
that family lands are partly in one district and partly in 
another. But authorities have been cited to us which, according 
to the learned Counsel for the appellant, are said to support the 
proposition. It is as well to state that no authority has been 
cited to us covering facts similar to the facts now under con- 
sideration. There is no authority which has been brought to our 

notice in which it has been decided that, When an application 
under cl. 20 relates to property im two jurisdictions in 
British India, no Court has jurisdiction to hear the appli- 
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cation. But there is clear authority that, when part of the 
subj ject-matter is in British India and part of the subject-matter 
is in a foreign state which naturally in this country usually 
means “in a native state”, the Court in British India cannot exer- 
cise jurisdiction over the award. I respectfully agree that that 
must necessarily beso, because, once it is conceded, and especially 
in the case of immovable property, that the property in question 
is wholly outside the jurisdiction of the British Courts, it must 
tollow that a British Court cannot deal with an award because 
the award could not be enforced in a foreign state and moreover 
very curious results must follow, if the award was divided. The 
following result would follow; that is to say, 4 has awarded to 
him lands in British India and B lands in a foreign state. A 
partial enforcement of that award would mean that A would 
get something and B would get nothing. It is obvious that, in 
order to make an award effective, the whole of it must be 
enforced except possibly in such cases in which it appears that 
the award may be equitably divisible and that is a topic on 
which I desire to express no opinion. This particular topic— 
severability—has been discussed in one or two cases but does 
not in this case require any decision from us. Mr. Srinivasa 
Atyangar relies very strongly on a decision of this High Court 
which is reported in Krishna Aiyar v. Subbarama Atyarl. The 
learned Judges in that case, Reilly and Anantakrishna Aiyar, 
JJ., held that the expression “the subject-matter of the award” 
in para. 200f Sch. II of the Civil Procedure Code means 
“the whole” and not “the whole or portion of the subject-matter 
of the award” and a Court within whose jurisdiction a-portion 
of the immovable properties forming the subject-matter of an 
award is situated has therefore no jurisdiction to entertain an 
application to file the award made under that paragraph. That 
is a very general proposition and, if accepted by us, undoubtedly 
covers this case and is a clear authority in favour of Mr. 
Srinivasa Aiyangar’s argument. But it is most important to 
emphasise that in that case the properties over which the 
Subordinate Judge of Palghat in this province purported to 
exercise jurisdiction were partly within the Madras Presidency 
and partly in Travancore, a state under the ruleof His Highness 
the Maharaja of T ‘ravancore. There was some discussion with 
regard to certain property situate in Bangalore. It is not 
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necessary to go into that as it is sufficient if partof the property 
concerned lay within Travancore. That judgment therefore . 
deals with the position which I have previously indicated, 
namely, where it is obvious that the Court in British India can 
have no jurisdiction to make any order it is to be emphasised 
that there were immovable properties in Travancore State. It 
does not seem that in that case any argument was addressed to 
the Court with regard to the position before us now, namely, 
where the whole of the properties are in British India. At 
page 694 Anantakrishna Aiyar, J., who gave the leading judg- 
ment of the Court says: 


“Prima facie the expression ‘over the subject-matter of the award’ would 
seem to imply over the whole of the subject-matter of the award. The 
words ‘whole’ or ‘in part’ occur in para. 11 of the second schedule, and 
in S. 17 of the Code, the words ‘any portion of the property’ occur. If 
therefore, the intention of the legislature was that the words ‘subject-matter 
of the award’ should mean the whole or a portion of the subject-matter of 
the award, then it is reasonable to expect that it would have said so 


, expressly.” 


As to this, there seem to me to belittle relation between S. 11 
and S, 20 which deal with very different topics and with respect 
I am not able to agree that they can be usefully compared. 

The learned Judges relied on two decisions, both of this 
High Court. The first was a decision of Scotland, C.J., and 
Collett, J., reported in Gangappa v. Kapimappal and secondly 
reference ig made to certain observations of Kumaraswami 
Sastri, J., referred to in Ratnamalai Servas v. Ramaswams 
Servai2.. Reference is also made toa decision in Rangoon 
reported in S. A. Nathan v. S. R. Samsons. But in that latter 
case also the subject-matter was immovable properties within 
the jurisdiction of British Courts and immovable properties in 
the French territory of Pondicherry. In the case reported in 
the Madras High Court Reports the Court observed as follows: 


“The application must be made toa Court having jurisdiction in the 
matter to which the award relates ...... From this it appears quite clear 
that the Court applied to must be one having jurisdiction in respect of the 
whole matter.” 

We have had the advantage of seeing the original docu- 


ments in that case. It was a reference by the Judge of the 


. Small Cause Court, Chittoor and it is,clear from that reference 


that what the arbitrators had done was to adjudicate on debts 


L (1869) 5 MELCR. 128. 2. (1919) 10 L.W. 57° 
3, (1931) LL.R. 9 Rang. 480 (F.B.). 
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payable between the parties, the aggregate thereof being beyond 
the jurisdiction of the Small Cause Court but the amount of one 
of them within the jurisdiction. In other words, what was 
raised in that reference was, could a Court of Small Causes 
deal with an award which dealt with matters beyond its pecuni- 
ary jurisdiction? And the learned Judges took the view that 
the Court applied to must be one having jurisdiction in respect 
of the whole matter. That seems to me to mean “having 
jurisdiction in the sense that it is understood, the measure of 
pecuniary jurisdiction” and that, if the award dealt with a 
matter that was beyond that jurisdiction, it was a clear case 
when the award as a whole could not be enforced by that Court. 
The judgment of Kumaraswami Sastri, J., does not seem to me 
to touch the question which we have to decide, because ‘his 
observations are very general. What had happened in that case 
was that an arbitrator had joined in an award an order for dis- 
solution of marriage and also for the payment of money. What 
Kumaraswami Sastri, J., held was that the jurisdiction of the 
Court would depend upon the reliefs awarded by the award and 
that it was not open to the parties to confer jurisdiction on the 
Subordinate Judge to deal with matters over which he had no 
jurisdiction at all. It should in this appeal be remembered that 
the District Court of East Godavari has unlimited jurisdiction. 
It is well to mention that the decision to which we have just 
referred in Krishna Aiyar v. Subbarama Aiyar! has been con- 
sidered by a Bench, Broomfield and Sen, JJ., of the Bombay 
High Court in Gangadhar v. Dattatraya? and their Lordships 
at page 212 express the view that: 

“If the decision in Krishna Aiyar v. Subbarama Aiyar' is correct, it could 
mean that in many cases private arbitrations could never be made effective 
in the manner contemplated by the legislature, since there would be no Court 
to which the application could be made. With all deference to the learned 
Judges who decided this case I am not satisfied that this is the law”. 

In my view the learned Judges in Bombay have not noticed 
what seems to me the key to the whole position, namely, that, 
however general the words in that decision, the decision itself 
actually only deals with references in which property in British 
India and property in a foreign jurisdiction is concerned. If 
the decision of the Court was intended to go further than the 

: ; 
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actual facts before it, I personally should be disposed to share 
the doubt expressed by the Bombay High Court. But I take 
the view that that decision extends no further than the actual 
facts and that it is only due to the generality of the observations 
of the Court while dealing with those particular facts that it 
has been possible to attempt to extend the decision so as-to bring 
about the deadlock which the appellant seeks to establish in this 
case in applications under cl. 20 of Sch. I]. In my view 
there is a complete answer to the argument which has been put 
before us by Mr. Srinivasa Aiyangar. It must be observed in ` 
cl. 20 that any person interested in the award may apply to any 
Court having jurisdiction over the subject-matter of the award, 
How is the Court to determine whether it has or has not juris- 
diction? What procedure is laid down? In the case of an 
ordinary Court, in an ordinary suit, the Civil Procedure Code, 
Ss. 15 to 25 give guidance to the Courts as to how they should 
decide whether they have jurisdiction or not and it seems to me 
that it is by reference to S. 16 that the appellant contends that 
the Court -has no jurisdiction. But it is argued that these 
sections do not apply to proceedings under cl. 20. The nature 
of those proceedings is dealt with in sub-cl. 2. It is stated that 
the application should be in writing an1 shall be numbered and 
registered asa suit between the applicant as the plaintiff and 
the other’ parties as defendants. A reference to the record in 
this case shows that the pleadings are described as in an 
ordinary suit. It is numbered as such. There is the document 
headed a “plaint.” There are three written statements and 
additional written statements and there were issues. From where 
is all that procedure derived? It has not been possible for me to 
understand how, ifthe Civil Procedure Code does not apply, it is 
possible for the Court to which application is made under cl. 20 
to decide any matters atall, Once again how can it decide whe- 
ther it has jurisdiction? It seems to methat the curious position 
referred to by Lord Phillimore and argued before us to-day is 
met by the answer that the intention of sub-cl. 2 of cl 20 is 
that these applications should be in every way treated as suits: 
and that the procedure applying to suits should apply to them; 
and I am fortified in that view by the position which at the risk 
of repetition I will again state that, if it is not: so, then appa- 
rently there is no procedure and no methods whatever provided 
by which the Court can deal with those matters. If that is so, 
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S. 17. of the Code provides that where a suit is to obtain relief 
respecting, or compensation for wrong to, immovable property 
situate within the jurisdiction of different Courts, the suit may 
be instituted in any Court within the local limits of whose 
jurisdiction any portion of the property is situate. If S. 17 
applies, it is obviously open to the plaintiff as they are described 
in the pleadings in this case to file their plaint in East Godavari 
and the East Godavari Court would have jurisdiction to hear 
that case not only with regard to the property immediately 
within its jurisdiction but with regard to any other property, the 
subject of that suit; and the result would be that by the applica- 
tion of S. 17 the East Godavari Court would have jurisdiction 
over the whole of the subject-matter when the trial starts. If 
that is so, much of the argument in this case will have been 
unnecessary. I hold that for the reasons I have given, the 
District Judge had jurisdiction to deal with the whole of the 
subject-matter which is situate in the first place outside his 
jurisdiction but by the filing of the syit included the other 
matters in the plaint over the whole of the subject-matter. The 
arguments which 1 just referred to were directed from another 
aspect of the case altogether. It was contended by the learned 
Counsel for'the respondent that it was not open to Mr. Srini- 
vasa Aiyangar to raise this objection at all. It had never been 
argued in the Court below that the Court had no jurisdiction 
and therefore, says the learned Counsel for the respondent, 
S. 21 of the Civil Procedure Code is in the appellant’s way. It 
has never been raised asa ground of appeal and therefore, 
again says the respondent, O. 41, r. 2, prevents the appellant 
from raising it. As the argument was originally put to us by 
Mr. Srinivasa Aiyangar, I inclined to the view that he was not 
prevented from raising the point for the same reason that the 
appellant was not prevented from raising the point in the case 
before the Judicial Committee to which I have referred, because 
what he was arguing was that this was a case of no jurisdiction 
whatever. But in view of what I have held aboye I think 
technically this is a matter relating to the place of suing which 
should have been raised in the lower Court and that therefore 
both the provisions of.the Civil Procedure Code stand in Mr. 
Srinivasa Aiyangar’s way and, speaking: for myself, I should 
not be disposed to grant him any indulgence here to allow him 
to.raise it. All this, however, is purely academic, because, in 


. Venkata- 


chellam 
v 


Surya- 
narayana- 
murty. 


Mockett, J. 


Krishna- 


swami 


Aiyangar, J. 


528 THE MADRAS LAW JOURNAL REPORTS. [1940 


order to arrive at a decision with regard to the whole matter, it 
has been necessary for us to hear it argued in full and I there- 
fore only record my above view for the sake of completeness. 
For the reasons I have given 1 consider that the objection by 
the appellant that the lower Court had no jurisdiction to hear 
this application under cl. 20 of the second schedule of the Civil 
Procedure Code must fail. 


Arishnaswami Atyangar, J—I agree. It is unnecessary 
for me to refer to the facts which have been sufficiently set out 
in the judgment of my learned brother just now delivered. In 
the memorandum of appeal before us the appellant has taken a 
number of points. We are not now dealing with any of those 
points but with a question of jurisdiction not raised in the Court 
below and not mentioned in the grounds of appeal before us. 
O. 41, r. 2 leaves a discretion in the Court as to whether an 
appellant may be allowed to urge in support of his appeal a 
ground of objection not set forth in the memorandum of appeal. 
I may also mention that, beyond giving the respondent notice 
that the objection was going to be taken, the appellant has not 
chosen to follow the procedure indicated by r. 42 of the 
Appellate Side Rules for obtaining leave to raise an additional 
ground of appeal. Ordinarily speaking, we should not object 
to a new ground of appeal being raised and argued if the res- 
pondent is not likely to suffer any prejudice thereby. But it 
seems to me that the facts of this case render it extremely 
dificult for us to exercise our discretion in favour of the 
appellant. The application for filing the award was made in 
the Court below in September, 1926, and it was heard and dis- 
posed of on the 30th October, 1935, The application therefore 
appears to have been pending for a period of nearly nine years 
in the Court below and the hearing itself before the learned 
Judge seems to have occupied a period of twelve days. The 
appeal to this Court was filed about 34 years back and, after all 
this long lapse of time and after all the expense which must 
have been incurred, one feels naturally reluctant to allow a 
point to be raised which had never been taken before. But, in 
view of the large stakes involved and the possibility of the case 
proceeding further, it is perhaps proper that we should deal 
with the merits of the objection. 


The objection is that the Court below had no jurisdiction 
to entertain the application because the whole of the” property 
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which formed the subject-matter of the award did not lie with- 
in the local limits of its territorial jurisdiction. It is not 
disputed that except for a house in Innespet, Rajahmundry and 
a share in a rice factory in the same place the rest of the large 
properties, mostly immovable, dealt with by the award were 
outside the Court’s jurisdiction. Mr. Srinivasa Aiyangar, the 


learned Counsel for the appellant, has contended that the Court - 


having jurisdiction over an application to file an award under 
para. 20 of the second schedule of the Code of Civil Pro- 
cedure is the Court having jurisdiction over the whole of the 
subject-matter of the award and, indsmuch as admittedly in this 
case a portion only of that subject-matter was within the juris- 
diction of-the Court below, it had no jurisdiction 
to entertain the application. In other words, a Court 
having territorial jurisdiction over a part only of the subject- 
matter is wholly incompetent to deal with an application filed 
under the paragraph. If the award should be sought to be 
enforced in a suit it is not disputed that the suit could be 
entertained by a Court having jurisdiction over part only of the 
subject-matter of the award. The contention, however, is that 
an application coming under para. 20 is not governed in 
matters of jurisdiction by the rules in the Code which deter- 
mine the venue for the purpose of a suit. There are two 
objections to this contention. In the first place, though 
para. 20 speaks of a Court having jurisdiction over the 
subject-matter of the award, neither it nor the second schedule 
contains any rules for determining the Court invested with 
jurisdiction in matters within the second schedule. We would 
be left entirely without any guidance on the point unless we 
can refer to the provisions of Ss. 15 to 25 in the Code as pro- 
viding the necessary machinery. S. 89 of the Code is not to 
be regarded as implying a prohibition to this course. That 
section provides that: 

“ Save in so far as is otherwise provided by the Indian Arbitration Act, 
1899, or by any other Jaw for the time being in force, all references to arbi- 


tration whether by an order in a suit or otherwise, and all proceedings there- 
under, shall be governed by the provisions contained in the second schedule.” 


There is nothing in the language of the section to warrant 
our holding that the sections of the Code or the rules in the 
First Schedule do not apply to matters arising under the second 
schedule. For instance, the question whether the procedure of 
O. 23, r. 3 could be made applicable to matters arising under 
the second schedule was considered in Subbaraju v. Venkat- 
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ramarajul and it was ruled that the Code was applicable to the 
second schedule which is really a part of it and that there was 
no justification to regard it as a self-contained chapter in itself. 
So it seems to me that it is not only permissible but obligatory 
upon the Court to take note of the provisions of Ss. 15 to 20 
and with their aid to ascertain which Court is the proper Court 
to entertain an application under para. 20. Among those 
sections is S. 17 which furnishes a valuable guidance for the 
determination of the point raised. It enables a party to institute 
a suit relating to immovable property if a portion at least, 
though not the whole of the’property is situate within the limits 
of the Court to which he resorts. Where the property is situate 
within the jurisdictions of different Courts, the plaintiff has the 
option of choosing any one of those Courts, and when he has 
once chosen it, he is entitled to bring before it'not only so much 
of the dispute as relates to the property within its jurisdiction 
but the entire dispute covering tbat property, and ‘other 
property in other jurisdictions as well. In other words, 

where, by reason of S. 17, a Court is given jurisdiction by 
reason of part alone of the property being within its local 
limits that jurisdiction extends over the entire subject-matter 
of the suit. I am quite unable to accede to the argument 
that S. 17 does not govern the consideration of the question 'as 
to which Court is to be held for the purpose of para. 20 
of the second schedule to have jurisdiction in a given case. If: 
this construction is not to be accepted, it would lead, as my 
learned brother has observed, to startling results; it would 
really result in denying altogether to a litigant an easy and 
inexpensive remedy by way of application in every case where 
the subject-matter of the award lies in more jurisdictions than 
one. In fact, if such were the case no Court whatever would 
have jurisdiction to deal with an application under the ‘paragraph. 
If this was the intention of the Legislature, one would expect 
to find more explicit language to have been used. In my opinion 
it is a forced construction that is sought to be placed upon the 
word subject-matter in para. 20. It is not to be forgotten 
that the primary object of the Legislature is to place in,the 
hands of litigants an easy, speedy and inexpensive remedy by 
resort to a domestic tribunal of their own choice without the 
necessity of having to institute a suit with all the delay, 
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expenses, worry and trouble it might entail Para. 20 
appears to my mind to be conceived with the objectof promoting 
such a beneficient pufpose and I am of opinion that if I accede 
to the contention of the appellant, it would result, in an 
appreciably large number of cases, in the frustration of the 
very Object behind the paragraph. Beyond stating that such 
was the law and the plain construction of the language the 
appellant’s learned Counsel was unable to point to any intell1- 
gible or rational basis for the distinction that he drew between 
a suit and an application for enforcing an award. And I find 
it difficult for my part, more especially when the language is 
not plain, to give my assent to a construction which, far from 
advancing justice, has the effect of hindering it. 


It is true that para. 20 speaks of any Court having 
jurisdiction, jurisdiction may be territorial, or pecuniary and 
may also depend on the nature of the dispute brought up for 
settlement before the Court. Whether or not an objection 
to jurisdiction which is based upon the limits of pecuniary 
jurisdiction or has reference to the nature of the disputed 
-matter can be waived, it seems to me that an objection having 
reference to the local or territorial jurisdiction of the Court is 
capable of being waived. This furnishes the second ground 
for repelling the contention. S. 21 of the Code of Civil Procedure 
enacts that no objection as to the place of suing shall be allowed 
by any appellate or revisional Court unless such objection was 
taken in the Court of first instance at the earliest possible 
opportunity. Some argument—lI confess it was a little too 
subtle for me—was advanced on behalf of the appellant to the 
effect that there was a distinction recognised by the Code 
between what was called ‘the place of suing’ which is the heading 
under which Ss. 15 to 25 appear, and the jurisdiction of the 
Court to take cognizance of a matter although that jurisdiction 
may turn on its local or territorial limits. To my mind the 
determination of the place of suing is the same thing as the 
determination of the local or territorial jurisdiction of the 
Court. If, either by reason of S. 17 of the Code or by reason 
of the omission of the party to take the objection to the terri- 
torial jurisdiction of the Court at the proper time, the Court 
entertains or deals with a litigation it seems to me that itis a 
case where there was either no initial defect of jurisdiction, or 
if there was such a defect it is one that must be deemed to 
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have been waived. As my learned brother has pointed out, 
para. 20, c. 2 makes it fairly clear that the procedure 
applicable to the determination of applications coming within 
it is the procedure relating to suits, and, if I understood the 
appellant’s learned Counsel aright, he seemed to concede this 
proposition. The considerations adverted to above incline me 
to the opinion that the District Court of East Godavari which 
had admittedly jurisdiction over a part of the subject-matter of 
the award had ample jurisdiction over the whole, and was 
therefore competent to make the order it has made. 


li has been contended that there are judicial pronounce- 
ments in this Court and in the Privy Council which make it 
obligatory on us to hold that where the whole of the subject- 
matter is not within the jurisdiction of a Court but only a 
part of it that Court has no power to entertain the application. 
Before referring to the cases relied upon for the appellant it is 
perhaps well to remember that in S. 16 of the Code which lays 
down the essential test for fixing the venue there is an important 
explanation added, namely, that ‘property’ in the section means 
‘property situate in British India’. S. 16 is the most important 
section of the group of sections relating to the place of suing. 
S. 17 and the later sections in the group-proceed to widen and 
enlarge the scope of S. 16 by enacting other and more liberal 
rules. However that may be it is not permissible in view of 
the explanation to S. 16 to extend the jurisdiction of the Court 
beyond British India or even to any place within it to which 
the Code of Civil Procedure does not extend. In Ramabhadra 
Raju Bahadur v. Maharaja of Jaipuri, the question was 
whether a mortgage decree for the sale passed by the Subordinate 
Judge of Vizagapatam comprising properties not only within 
his jurisdiction but also in the Agency tract governed by the 
Scheduled Districts Act could be held to be valid. The Civil 
Procedure Code did not extend tothe Agency andthe Subordinate 
Judge who was only exercising jurisdiction under the Code had 
no power whatever to deal with, or pass any decree relating to 
propetty in the Agency. That being so, the objection to the 
jurisdiction of the Court was held to be one which went to the 
very root of the matter and the decree was held to be null and 
void. so far as that property was concerned, For the term 
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‘Courts’ in S. 17 of the Civil Procedure Code, as their Lord- 
ships point put, could have reference only to Courts to which 
the Code applies and where the Code did not apply, it was no 
use referring to S. 21 or any other provision in it for validating 
an invalid order. The importance of this decision lies in this, 
that a distinction must be made between cases where the 
property lies within British India though in different jurisdiction 
to which the Code applies and a case where some portion of 
the property is within British India and some portion out of it, 
in a Native state or in any other place to which the Code as 
such is not, and could not be made applicable. 


. It is on the decision in Krishna Aiyarv.Subbarama Atyarl 
that the appellant relied almost exclusively for the argument 
that the Court below not having jurisdiction over the whole of 
the subject-matter had no jurisdiction at all to deal with the 
application. A reference to the facts of the case makes it clear 
that the award in that case comprised property partly situate in 
British India and partly in Travancore. The Court held that 
the application could not be entertained as the word subject- 
matter in para. 20 of Sch. II, Civil Procedure Code, 
meant the whole matter dealt with and decreed by the award 
abd not any particular portion of it only and that the Court 
being incompetent to pass a decree in respect of the whole of 
the award property, could not split it up and deal with only 
those portions of it that were within its jurisdiction. The 
learned Judges were concerned as pointed out by Anantakrishna 
Aiyar, J., at page 696 with the question whether the Court in 
British India had jurisdiction to passa decree in accordance with 
the award when that award dealt with property outside British 
India. The actual decision was thus circumscribed by reason of 
the inapplicability of the Code to part of the award property 
and the consequential incompetency of the Court to deal with 
it. It is thus clear that S. 17 can be displaced only in a case 
where part of the property is situate outside British India and 
not in a case where as here the whole of it is in British India 
though in different jurisdictions and therefore governed by the 
Code. In fact neither side has been able to point to any precedent 
governing a case like the one before us. There are however 
observations in thé judgment which tend to support the appel- 
age 2 ee ea E EEO E 
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lant though the actual decision as I understand it, does not. 
We have examined the facts in all the cases referred to by the 
learned Judges who decided Krishna Aiyar v. Subbarama 
Atyar! and we find that there is none among them which can be 
said to furnish a parallel to the present case. It will be found 
on examination thateither they are cases where the question did 
not turn upon territorial jurisdiction at all as for example, 
Gangappa v. Kapinappa® and Ratnamalat Servai v. Ramaswanis 
Servat®, or where a single inseparable award had dealt with 
property situate partly in British India and partly outside. 
Anantakrishna Aiyar, J., has also expressed the opinion that 
para. 20 provides a special procedure and confers an -extra 
and special statutory right under special conditions imposed by 
that paragraph. He thinks that there is no hardship in constru- 
ing S. 20 in the way he does as there is an alternative remedy 
available to the partyby a regular suit which he can by virtue 
of S. 17 institute in any one of the several Courts within whose 
jurisdiction the property or any part of it is situate. I regret 
that with great respect I am unable to agree that this aspect of 
the question affords a true guidance to the construction of 
para. 20 which, as I have indicated, must receive a liberal 
rather than a restricted construction. The Bombay High Court 
bas expressed a view contrary to the one which has found 
support in Krishna Atyar v. Subbarama Aiyart. The latest case 
in Bombay brought to our notice is that reported in Gangadhar 
v. Dattatraya4, to which I shall not referas it has been already ~ 
dealt with in detail by my learned brother. 


Reference was made to the decision of the Privy Council 
reported in Ramlal Hargopal v. Kishanchand5, In that case an 
award relating to the management of three Hindu temples for 
the support of which three villages had been endowed two of 
which were in Berar, was sought to be filed in the District 
Court of East Berar. Two of the temples were in the Domi- 
nions of the Nizam, and the third in British India but not in 
Berar. The objection to the jurisdiction taken before the 
District Judge himself ın the first instance though not pressed 
afterwards was allowed to prevail in the Privy Council. The 
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ground of the decision was that all the temples were outside 
Berar and although two of the endowed villages were within 
the jurisdiction there was no dispute concerning their owner- 
ship or mdnagement or the application of their revenues to the 
upkeep of the temples. In otber words, the award did not in 
fact deal with properties outside the jurisdiction, or as the 
Board pointed out, there was no substantial question decided 
by the award which affected property within the jurisdiction of 
the Berar Court. It was no doubt contended that if an award 
relates to more than one subject-matter and only one is within 
the jurisdiction of the Court, it cannot be filed in that Court; in 
fact that it can be filed in. no Court, because no one Court would 
have jurisdiction over the whole subject-matter. But their Lord- 
ships did not find it necessary to pronounce on any such general 
proposition. I am unable to treat this decision as containing 
any support for the appellant’s contention. The point is merely 
mentioned and not decided, and the relevant provisions of the 
Code were not noticed. 


For the reasons which I have endeavoured to explain I am 
tinable to see any substance in the objection to jurisdiction 
raised on behalf of the appellant and agree that it must be 
overruled. I 

Their Lordships delivered the following judgments on the 
merits of the appeal :— ' | 

_ Mockett, J—I will now deal with the objections to this 
award as stated by Mr. V. V. Srinivasa Aiyangar, who appears 
on behalf of the first defendant Venkatachalam. (1) Chelamiah 
having died in 1925 was not thereafter a party to the reference 
which was thereby revoked. (2) If the reference was not 
` thereby . revoked, Chelamiah’s legal representative should have 
been added. (3) Matters referred were not decided. (4) 
Matters not referred were decided. (5) The arbitrators mis- 
conducted themselves. (6) The award is bad in part on the 
face of it. 

As far as it is possible, | will deal with the arguments 
addressed separately on these points although many arguments 
overlapped. 

[His Lordship proceeded to consider the evidence and con- 
cluded. ] = 3 

In my opinion these charges of misconduct are wholly 
unfounded and are a pure after-thought on the part of a 
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disgruntled party to the reference, I think a reasonable latitude 
Should be allowed in examining awards such as these having 
regard to the people concerned and the circumstances. More 
especially would I be unwilling to assist a party who, with full 
knowledge of the circumstances, allows an arbitration to pro- 
ceed and takes part in it and then seeks to evade it later on by 
raising a number of objections which have never occurred to 
him before. The observations of their Lordships of the Judi- 
cial Committee on this topic in. Chowdhri AMfurtasa Hossein v. 
Mussumat Bibi Bechunntssal can clearly be called in aid by 
the respondent. This applies not only to that part of the case 
which I have dealt with but also with regard to what follows. 


The appellant has argued that in importing the terms of 
Ex. C into the award the arbitrators have gone outside the 
scope of the reference. Ex. C is dated 2nd October, 1917. 
The reference of muchilikais dated 22nd May, 1921. Ex. A 
is a curiously worded document. It does not say that the 
property should be divided equally among Chelamiah and his . 
3 sons. It says: 


" You should effect a partition as you think fit according to your plea- 
sure and give a decision, that you should give some property you think fit to 
Chelamiah of us—out of the properties mentioned above and make proper 
arrangements therefor as you please, that you should divide and give the re- 


maining property to Venkatachellam, Suryanarayanamurty and Ammiraju.” 


I do not think it has really been doubted in this case that 
the intention was, Chelamiah being over 90—so we are told—to 
make reasonable provision during his life and partition between 
the brothers. The history leading up to Ex. A is unfortu- 
nately not clarified in the evidence, IJ ‘think this has been one 
of those cases where knowledge of all the circumstances seems 
to have been assumed by those in chargeof the case in the lower ` 
Court and so not proved. According to Ex. III-B Chela- 
miah gave a notice to Venkatachellam calling on him to divide 
the property into four equal shares. Thatis dated 3rd July, 
1918, some 9 months after Ex. C. What happened I do not 
know but it seems to me that Ex. A replaced Ex. C. The 
arbitrators considered Ex. C very fully and they said 
regarding it: 

“ Considering the position and circumstances, status, etc, of this family 
we are of Opinion that the above arrangements subject to the alterations 
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specified hereunder are very proper. All the parties accepted the above 
terms and have given effect to them till now. The said terms.are hereby 
confirmed subject to the alterations hereunder and it ia decided that the 
same should be given effect to. The properties proposed to be given to the 
various individuals in pursuance of the above terms should be determined 
and the necessary alterations should be specified according to the partition 
which we are now effecting.” ' 


It seems to me that what the arbitrators did was to take as 
the frame work of their award a previous agreement which had 
been entered into between the parties but made certain adjust- 
ments which were necessary, for instance, Chelamiah had died 
and'so provision had to be made naturally for his wife, the 
mother of the plaintiff and the male defendants. It must 
again be remembered that long before then the immovable 
properties had been divided by consent. Ido not think it was 
outside the terms of the reference in a Hindu family for the 
arbitrators to make provision for charity and for the 
women members. In fact, that such a criticism could be 
directed to a family division of property caused me some 
surprise which was, I understand, shared perhaps even in a 
greater degree by my learned brother. But any difficulty 
over this disappears if the evidence of the arbitrator P. W. 2 is 
accepted, because he stated at the conclusion of his evidence 
that the allotment of the land to the sisters and to the choultry 
was agreed to by the parties. This witness’s evidence has been 
accepted throughout by the learned Judge and in my view 
rightly. In Ex. L dated 23rd April, 1926, Venkatachellam is 
writing with reference to the registration of the land for the 
choultry and for the sisters. No objection was taken to these 
matters in Ex. XV, the notice sent to the arbitrator. I think 
it is perfectly evident that this ground also is an after-thought. 
Apart from the affirmative evidence of the arbitrator the whole 
_ of the probabilities in this case point to members of the family 
assenting to the arrangement being made for pious purposes and 
for the ladies of their family. 

Considerable arguments have been addressed to us onthe 
following topic. It has been contended for the appellant that 
Chelamiah was one of the referring parties, that as he died on 
the 15th October, 1925, the award of the 25th August,'1926, is 
bad in law on the ground that the reference was wholly revoked 
by the death of *Chelamiah, a referring party. The Indian 
Arbitratiqa Act of 1899 applies only to Presidency towns and 


arguments have therefore been based on the commom law. 
68 


t 
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Mr. Srinivasa Aiyangar has argued that he is entitled to go 
back to the position as it was in England before legislation 
affecting arbitrations and reference is made to the case of 
Orphan Board v. Van Reenen!. We have been referred to- 
the judgment of Lord Wynford in the course of which the 
following observation is made: 

“If men who submit to arbitration in the instrument of submission. 
bind their representatives in a case where the action would survive to or 
against their representatives although one or both of the parties should die 
before the award be made, the arbitrators may proceed with the reference. 
They have provided for the event of death, and agreed, that those who take 
their property should take it, subject to the decision of the arbitrators 
appointed. But if the representatives are not included in the reference, and 
one of the parties dies, that reference is determined.” 

Mr. Srinivasa Aiyangar contends that in the absence of 
legislation the whole position turns on the relationship of 
principal and agent between the referring parties and the 
arbitrator, that as the death of the principal in this case one of 
the referring parties, determines the authority of the agent, so 
the arbitrator’s authority is withdrawn by the death of a 
referring party. In fact he relies on the general law as he 
claims it was and still is. 

It has been contended before us that an agreement to refer 
cannot be specifically enforced under the Specific Relief Act. 
This no doubt is so, but an arbitration, the subject of the 
second schedule to the Code of Civil Procedure can be enforced 
by the provisions of paras. 17 and 19. If this is a matter 
to be judged by a consideration of the relationship of principal 
and agent, it would seem that if the death of the principal 
revokes his authority, it is equally open to the principal during 
his lifetime to revoke it himself. But that view is negatived 
by a decision of this Court in Nagaswamy Naik v. Rangaswamy- 
Naika, in which a bench of this High Court held that in India - 
an agreement to refer an existing dispute to arbitration was as 
binding and capable of enforcement as any other lawful contract 
and a submission cannot be revoked without just and sufficient 
cause. The Court took the view that the English rule was not in 
consonance with the law of India and referred to the provisions 
of the then Code of Civil Procedure which are to-day reproduced. 
in .the present Code. The learned Judges pointed out that the- 
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dislike of private forums which prevailed in the early days in 


English Courts have never found favour in the Courts of 
British India where the policy of the Legislature was rather to 
promote references to arbitration than to discourage them. 
That case was decided in 1875. In 1868, the Judicial Committee 
in Pestonjee Nusserwanjee v. D. Manockjee & Co.1 had held 
that the appellant cannot at his own will and pleasure revoke 
the authority of an arbitrator in whose appointment he has 


concurred. Their Lordships took the view that an agreement ` 


to refer was by the Indian Legislature put on the same footing 
as any other lawful agreement. In 1903, in Satyanarayana 
v. Venkata Rangayya*, a Bench of this High Court again dealt 
with the subject more directly now under discussion. The 
learned Judges made the following observation :— 


“Tt follows therefore that contracts to refer to arbitration should not, 
in this country, be treated as standing upon the peculiar footing that such 
contracts are revocable at the mere will of a party so as to warrant the view 
that every such contract is essentially of a personal nature, as the District 
Judge seems to have thought, and the question whether a legal representative 
of a deceased party is or is not entitled to enforce the contract to refer isa 
question which would depend upon whether the right dealt with in the 
reference is of a merely personal nature or is one which survives to the legal 
representative.” 


In Dutta v. Khedu’, Kuramat Husain and Chamier, JJ., 
‘accepted the Madras view and stated: 
“Tt seems clear, however, that the authority of an arbitrator is not 
necessarily revoked by the death of one of the parties to a proposed arbitra- 
tion. In the present case the right to sue survived, and therefore after 


substitution of the representative of the deceased party the case should 
have been referred to the arbitration as prayed.” 


In the case reported in Sutyanarayana v. Venkata 
Rangayya*, the reference to arbitration had been filed in 
Court. i 


In Manindra v. Mahanandat, Mookerjee and Carnduff, JJ., 
had before them a case such as the present, namely, where 
there had been a private submission to arbitration and counsel 
in that case sought to distinguish between a reference filed in 
Court and a private submission. The learned Judges observe :— 


“ But, clearly there is no substantial difference in principle between the 
cases mentioned and the case before us; as pointed out by the learned Judges 
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of the Madras High Court in Satyanarayana v. Venkata Rangayyat, the 
rule of the English Common Law that a submission to arbitration 
stands revoked by the death of one of the parties, is not applicable to this 
country. The test to be applied here is, what is the true nature of the 
submission? Were the matters in difference personal questions in respect 
whereof it was not intended tbat the successors in interest of the parties 
should be affected by the decision of the arbitrators? If the intention of 
the parties was that not merely themselves but their representatives in 
interest should be bound by the decision of the arbitrators, the reference 
plainly does not stand revoked merely by the death of one of the parties.” 


The learned Judges go on to say: 

“Tf the hearing had not been completed, it would have been necessary to 
bring the representatives of the deceased party onthe record and to make 
them parties to the submission. Here, however, the hearing had terminated 
and nothing remained for the arbitrators to do but to deliver their award.” 

I cannot see in the case of a private submission to arbitra- 
tion how the legal representatives of a referring party can be 
brought on the record, there being no record in the ordinary 
sense. The only question that arises is whether the result 
would bind their personal representatives. 

In Binayakdasv. Sashi Bhushan?, Woodroffe and Ghose, JJ., 
observed :— 


“Tt is true as a general principle that a person who is not a party to, or 
properly represented in, any proceedings should not be bound by those 
proceedings. But proceedings before arbitrators are not intended to be 
carried on according to the rules of procedure contained in the Civil 
Procedure Code. If there is a binding reference to arbitration all that is 
necessary to be seen is that there is a substantial representation of the 
different interests before the arbitrators. The question whether the award 
would be binding or not must depend upon the circumstances of each case.” 


Tegha v. Ram Singh3 is a case of death of a party toa 


reference. “It is true,” says Sagar, J.: 


“ That if, before the death of a party, the hearing of the case has been 
completed and nothing remains to be done except the delivery of the award, 
and it is also shown that the intention of the parties was that not merely 
themselves but the legal representatives should also be bound by the deci- 
sion of the arbitrator, the award delivered after the death of the party 
would be binding upon his representatives in interest.” 


It is important to note that the objection here is not taken 
by the executor under the will of Chelamiah but by one of his 
sons and it is not suggested there are any merits in this objec- 
tion. It is frankly conceded to be purely technical. Personally 
I have very little doubt that by this muchiika Chelamiah 
oS 

1. (1903) 13 M.L.J. 311: I.L.R. 27 Mad. 112, 


2, A.LR. 1922 Cal. 226. ° 
3. AIR. 1924 Lah. 725. 


TI] THE MADRAS LAW JOURNAL REPORTS. 541 


intended that there should be a division of the property among 
his sons and provision for him during his few remaining years 
as he was then a nonagenarian must necessarily have been in 
his view. But taking all the circumstances into consideration 
and the absence of any serious objection by the legal represen- 

tatives or the executor, I-think that the underlying intention of 
this reference was a final division of the properties and the pro- 
bable early death of Chelamiah must have been in contempla- 
tion. That being so, I do not think it can lie in the mouth of 
one of the sons to argue that there was no intention that 
his legal representatives should be bound. Para. 11 of the 
judgment deals apparently with this topic which has been so 
fully developed here. I doubt very much whether it was argued 
in its present form before the lower Court. The objection, the 
learned Judge says, is that provision was not made for Chela- 
miah. This is a curious objection coming from the first 
defendant. On the date of Ex. L, Chelamiah had been 
dead six months. Nobody took any objection to the continuance 
of the reference. The conclusion I have arrived at with regard 
to this objection is that it is now clearly established that in India 
there is no rule that the death of a referring party of itself 
recalls the reference to arbitration, that is, brings it to an end. 
Whether it must continue must depend upon the special circum- 
stances of each case. I am satisfied in the circumstances of this 
case that it was the intentionof Chelamiah and of all concern- 
ed that it should go on and that was fully understood by the 
first defendant. So far as the will is concerned, I think it was 
no doubt completely lost sight of in the two partition proceedings, 
Exs. A and C. It has not even been printed in this appeal 
and I have not heard what its terms are. The first defendant 
at no time relied on its provisions. For the reasons which I 
have given, I think the learned Judge arrived at the right con- 
clusion and that he rightly disbelieved the evidence of Venkata- 
chellam on questions of fact which conflicted with that on the 
other side—and rightly held that the arbitrators acted in good 
faith throughout—and that they did nothing without the 
knowledge and consent of all concerned. 


Personally I should be very reluctant to interfere with 
these arbitrations relating to the adjustment of family disputes 
unless some real injustice or substantial divergence from the 
law can Þe proved, When, as in this case, the matter has gone 
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on without objection by anybody until after the result, it would 
be most undesirable to interfere especially in matters of pro- 
cedure unless the Court felt itself constrained to do so in the 
interests of justice. 

In the result this appeal must be dismissed with costs. We 
consider that we should exercise our powers under r. 46 of the 
Appellate Side Rules in fixing the fee for this case which we fix 
at Rs. 1,000. Our reason is this. In whatever form the case 
has been brought before us, it has in fact been in substance and 
has been argued as a first appeal. It has occupied six days of 
the time of this Court, it has involved investigation of a nice 
question of law and we think that it is a proper case for such 
an order to be made. 


The Civil Revision Petition and the memorandum of 
objections which have not been argued are also dismissed but as 
to these matters I would make no order as to costs. 

It is right that I should add that although objections 3 and 
4 set out in the first paragraph of this judgment are under 
para. 14 of the Second Schedule, Civil Procedure Code, 
grounds for remitting the award, not for setting it aside, this 
case has been argued before us throughout on the basis that the 
award should be set aside and no application to remit it was 
made. Indeed it seemed to me that headings 3 and 4 were 
really included as charges of misconduct rather than under 
para. 14 of the Second Schedule. 


Krishnaswami Atyangar, J.—I agree that there is no sub- 
stance in this appeal, but I would however like to add a word 
or two on some of the matters on which stress was laid in the 
course of the arguments of the learned counsel for the appel- 
lant. I may at once say that there is no ground for thinking 
that there is any error of law apparent on the face of the award 
so far as I can see, nor can I see any ground for attributing 
corruption or misconduct either in fact or in law to any of the 
arbitrators. Iam satisfied that the arbitrators did not decide 
any matter not referred to them or omitted to decide any matter 
referred to them. The objection under this head is that a share 
should have been allotted to the father, which was not done and 
that no property should have been set apart for the choultry or 
for the sisters, which is charged as an act outside the reference. 
The arbitrators were in this case appointed to effect a Partition 
of what was originally a joint family estate between the three 
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brothers, namely, the appellant and respondents 1 and 2. The 
‘father Chelamiah was alive at the time of the reference and was 
in fact himself a party to it though he was very, very old. 
Looking at the language employed in the muchilika, Ex. A, 
there is clear indication that he did not want a share to be 
allotted for himself but that he only desired that some property 
should in the discretion of the arbitrators be given to him 
apparently for the purpose of maintaining himself during the 
brief period during which he expected to live. The age of the 
father and the nature of the provisions to which he had himself 
agreed in the Samakhya deed, Ex. C, suggest, that such 
must have been his intention. Nor is there much substance in 
the contention that the arbitrators exceeded their powers in 
making certain other minor provisions which are usually made 
at the time when partitions in a joint family take place. A 
reasonable provision for charity or by way of portions to sisters, 
more especially when the family estate is large, is so common a 
feature of partitions in general that it isa rare thing to see 
parties raising a controversy about it at the time or later. Even 
in the present case the appellant does not object to the provi- 
sions themselves as being either improper or extravagant His 
learned Counsel has been quite frank when he said that he has 
a legal right to take advantage of any handy weapon that may 
be available to him in order that he might get rid of what, 
according to him, is a hateful award. In the special circum- 
stances of this case and in view of the very large discretion 
vested in the arbitrators by the words “you should effect a 
partition as you think fit according to your pleasure and give a 
decision.” I am unable to agree that in setting apart some 
property for the sisters of the appellant and some for the 
choultry the arbitrators travelled outside the reference. In fact 
it would seem that in this matter they had the consent, express 
or implied, of all the parties including the appellant who only 
thought of raising this objection in the appeal before us. 


It was strenuously urged that the death of Chelamiah 
‘during the pendency of the proceedings before the arbitrators 
brought about a complete termination of the arbitrators’ power 
to proceed further with the reference. The death of Chelamiah, 
it was contended, operated in law as a revocation of their 
authority. The principle relied on is the familiar one of an 
agent’s anthority coming to an end on the death of the principal. 
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Whether an arbitrator fills the position merely of an agent 
whose agency is revocable by the happening of those events’ 
which have the effect of determining an ordinary agency is a 
question not altogether free from difficulty at the first look. 
The theory of agency had apparently some support in the old 
common law of England, but it must be remembered that it had 
reference to the authority of the arbitrator rather than to the 
agreement to refer between the parties. The former was deemed 
revocable by the exercise of a legal power supposed to be impli- 
cit in the submission itself. The latter was irrevocable, being 
in the nature of a contract which could not be broken without 
giving rise to a claim for damages. Even in England the 
integrity of the common law seems to have been materially 
interfered with by the enactment of Statutes. In this country 


_ we are-governed by the statutory provisions on the subject and 


it seems to me that it is scarcely permissible to go in search of 
an ancient principle of the common law, when we find that it: 
has been definitely abrogated even in the country of its origin 


‘by S. 1 of Statute 24 and 25, George V, c 14, which 


enacts that: , 


“ An agreement shall not be discharged by the death of any party there- 
to either as respects the deceased or any other party but shallin such an 


event be enforceable by or against the personal representative ‘of the 
deceased.” 


The idea that the appointment of an arbitrator contemplat- 
ed in every case the exercise of personal judgment by the party 
which appears to be the, foundation on which the doctrine of 
revocability by death rested, would thus seem to have been 
definitely given up in England. We here are not bound by any 
rule of the common or statutory law of that country except in 
so far asit furnishes a standard of justice, equity and good 
conscience to be applied to the decision of questions arising for 
consideration by the Courts of this country. 

The question was considered by the Privy Council i in Pii 
tonjee Nusserwanjee v. D. Manockjee & Co.1, with special 
reference to S. 326 of the Code of 1859 wich, was the pre- 
decessor of the present para. 17 of Sch. II. At pages 130 and 
131 the following pertinent observations occur: | 

“ Their Lordships are of opinion, that according to the proper construc- 


tion of this Code, as previously explained, when persons have agreed to 
submit the matter in difference between them to the arbitration of one or 


1. (1868) 12 M.LA. 112, 
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more certain specified persons, no party to such an agreement can revoke 
the submission to arbitration unless for good cause, and-that a mere arbi- 
trary revocation of the authority is not permitted. Their Lordships do not 
think it necessary to refer to the English law on this subject further than to 
Point out, that the direction of recent legislation, both by English Acts and 
the Acts of the Indian Legislature, has been to pot an end to the distinction 
between the agreement to refer, and the authority thereby conferred, which 
formerly enabled a person who was a party to a binding agreement to revoke 
the authority thereby conferred, and by so doing, to put an end to the agree- 
ment for submission to arbitration; and to put such agreement for arbitra- 
tion on the same footing as all other lawful agreements by which the parties 
are bound to the terms of what they have agreed to, and from which they 
cannot retire unless the scope and object of the agreement cannot be execut- 
ed, or unless it be shown that some manifest injustice will be the conse- 
quence of binding the parties to the contract. Their Lordships are, therefore, 
of opinion, that it was not in the power of the appellant simply, at his own 
mere will and pleasure, to revoke the authority of the arbitrators in whose 


appointment he had concurred.” f 
The effect of this decision, as I understand it, was to get 

rid finally and for ever of the doctrine of revocability at will 
and the distinction supposed to exist between the agreement to 
refer and the authority of the arbitrators. It is in this sense 
that this important decision has been understood and acted upon 
in this Court. In Nagaswamy Naik v. Rangaswamy Naik1, the 
learned Judges expressed themselves at page 55 as follows: 

“The ‘horror’, which formerly prevailed in the English Courts of a 
domestic forum never found place in British India, where it bas always been 
the policy of the Legislature to promote the reference of disputes to arbi- 
tration ; and the framers of the Code in the chapter on Arbitration, embodied 
most of the existing law of the Company's Courts. Having regard, not only 
to the former law in force in this country, but to the provisions of the Indian 
Contract Act (S. 28) of 1872, we are incline to say that an agreement to 
refer an existing dispute to arbitration is as binding and capable of enforce- 
ment as any other lawful contract, and that a submission of such a dispute 
to arbitration once made is not, without just and sufficient cause, revocable.” 

When the Court was pressed with a previous contrary 

ruling in dua Atyappa v. Nundula Peratya®, to which’ Hollo- 
way, J., himself was a party he appears to have expressed 
himself in a somewhat pungent, and, if I may say so with res- 
pect, a refreshingly frank manner. He is reported to have 
observed at page 53 as follows: 

“ That decision is bad. It is one of the worst in the Reports. I then had 
the jargon of the English Common Law running in my head, and my atten- 
tion was not called to the fact that the Civil Procedure Code had completely 


altered the law out here. I would not have thought that the point could be 
doubted or that it was open to argument had not my attention been drawn by 





1. (1875) 8 M.H.CR. 46. 2. (1866) 3 M.H.C.R. 82. 
69 - 
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Mr. Mayne in Pestonjee Nusserwanjee v. D. Manackjee & Cot, to the 
change in the law made by Act VIII of 1859.” 

After this pronouncement it is scarcely possible to accede 
to the contention that the common law of England should be 
taken as a guide for our decision. Further in Satyanarayana 
v. Venkata Rangayya’, we have a modern decision of a strong 
Bench of this Court which has acted upon the principle recog- 
nised in the earlier case. In that case pending a reference by 
Court on an agreement filed under S. 523 of the Code of 1882 
corresponding to the present para. 17, one of the parties died 
and the question was whether the authority of the arbitrator 
became 7pso facto revoked and whether the legal representatives 
of the deceased could not continue the proceedings. The 
learned Judges adverted to the difference between the old 
English common law and the law as understood to be applicable 
in this country and ruled: 

“ That contracts to refer to arbitration should not, in this country, be 
treated as standing upon the peculiar footing that such contracts are revo- 
cable at the mere will of a party so as to warrant the view that every such 
contract is essentially of a personal mature ......... and the question 
whether a legal representative of a deceased party is or isnot entitled to 
enforce the contract to refer is a question which would depend upon whether 


the right dealt with in the reference is of a merely personal nature or is one . 
which survives to the legal representative.” 


This view was expressed after the relevant cases both in 
England and in this Court had been considered. The decision. . 
was that a right to partition which formed the subject-matter 
of the submission in that case as it is here, being of such a 
nature that it would survive to the legal representative, the 
death of a party could not cause a revocation of the arbitration. 
In view of these decisions to which no exception seems to have 
been ever taken since, it serves no purpose to pursue the matter 
further. It only remains to say that the fact that the remedy 
by way of specific performance has been limited to the mode 
indicated in the Code, is no reason for holding that the contract 
can be put an end to atthe will of one of the parties to it. 
It rather emphasizes its enforceability by the other, though not 
by suit but by the process of an application. The contention 
therefore that the death of Chelamiah put an end to the 
arbitration must be overruled. 


1. (1868) 12 M.I.A. 112. 2 (1903) 13 M.L.J. 311: LL.R. 27Mad. 112 
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It is however urged that Chelamiah had left a will dated 
Ist February, 1919, by which he had made a disposition of his 
property appointing his widow, the third respondent here, as 
executrix. The argument was that an award passed without 
notice to, and in the absence of, the executrix is bad and can- 
not be sustained. It is not necessary to deal with this conten- 
tion at any length as in my opinion it is enough to say that the 
only party who could be said to have had a grievance was the 
executrix herself who has not however chosen to challenge the 
judgment of the Court below. It seems to me that the appel- 
lant who never thought of this objection and never put it 
forward before the arbitrators cannot now be permitted to take 
advantage of a ground which might have been available to some 
party other than himself. Further the objection loses all its 
force when it is remembered that the fight all along was 
between the brothers and the mother seems never to have taken 
no real part in it at all. I also entirely agree in the view of 
my learned brother that, so long as a dispute is pending before 
arbitrators on a private reference, the proceedings before them 
are not governed by the provisions of O. 22 of the Civil Pro- 
cedure Code and there can be no question therefore of the legal 
representative of the deceased Chelamiah being brought on the 
record. Finally L may add that almost all the objections which 
have been pressed before us were objections that could well 
have been taken before the arbitrators themselves, had the 
appellant chosen to do so. It is now too late to entertain any 
of them. 
B. V. V. Appeal and Memo. of 
objections dismissed. 


ee es n] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. JusTICE WADSWORTH AND Mr. JUSTICE 
PATANJALI SASTRI. 


Itikala Suryanarayanamurthy .. Petitioner* (Petthoner- 
Defendant) 
v. 
Redi Viranna .. Respondent ( Respondent- 
Plaintiff). 


Madras Agricultyrists’ Relief Act (IV of 1938), Ss.8 (1) and 19—-Payr 
: menis after Ist October, 1937, towards decree on debt incurred before Ist 


“C.R.P. No 1602 of 1938. 20th August, 1940. 


Weads- 
worth, J. 
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October, 1932, appropriated towards interest and cosis—I f to be reopened and 
readjusted under S. 8 (1)—Reappropriation if barred as “refund” tetthin 
meaning of S. 8 (4). 

Appropriations made after 1st October, 1937 and before the Act came 
into force towards interest due before that date can be reopened and re- 
adjusted first towards the costs then interest due from Ist October, 1937 and 
next towards the principal. The word ‘refund’ in S. 8 (4) means only repay- 
ments in cash and itis no bar to readjustment of the debt according to 
S. 8 (1) of the Act. 

Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Rajahmundry dated 18th August, 1938 and made in I. A. 
No. 214 of 1938 in O. S. No. 3 of 1936. 


K. Bhimasankaran for Petitioner. 
Ch. Raghava Rao for Respondent. 


The judgment of the Court was delivered by 

Wadsworth, J.—This Civil Revision Petition raises the 
question of the way in which S. 8 of Madras Act IV of 1938 
should be interpreted in a case in which there have been 
payments made and appropriated after the Ist October, 1937 
and before the Act came into force. The essential facts 
are that there was a debt anterior to the Ist October, 1932, 
which resulted in a decree dated the 30th September, 1936. The 
decree was fora sum of Rs. 1,761-8-0 with interest at 6 per cent. 
and for costs amounting to Rs. 437-6-3 with interest thereon. 
After the decree had been passed there were three payments: 
(1) Rs. 500 on 25th January, 1938; (2) Rs. 200 on 23rd 
February, 1938; and (3) Rs. 300 on 2nd March, 1938. It is 
found by the Court below that these payments were all appro- 
priated towards costs and interest. The question is whether 
these appropriations are liable to be undone with reference to 
Ss. 8 and 19 of the Act. 


The petitioner contends that the plain way of working out 


‘the provisions of the Act in a case of this kind is as follows. 


Firstly, you appropriate payments under S.19 to costs as origin- 
ally decreed, that is to say excluding interest on costs. Then 
you look to the state of affairs as on Ist October, 1937, and 
you cancel so much of the debt as represents interest payable 
on that date, disregarding the fact that some of that interest is 
embodied in the decree for a fixed sum. Next you take the 
principal and work out the interest at the rate of the decree, six 
per cent., which is less than the maximum prescribed in §.12 and 
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appropriate the payments as on the date on which they were 
made, firstly, to the amount due for costs already mentioned; 
secondly, to the amount due for interest after 1st October, 1937. 
Any balance will be credited towards the principal. This inter- 
pretation of the Act gives full force to the provisions of the 
first clause of S.8. It is, however, contended for the respondent 
that the interpretation ignores the provisions of S. 7 and the 
fourth clause of S.8 The argument is that under S. 7 all that 
can be scaled down is the debt payable at the commencement of 
the Act and therefore to the extent to which there have been 
appropriations before the commencement of the Act there is no 
debt payable and the process contemplated in the first clause of 
5. 8 cannot be applied. It seemd to us that this is placing upon 
S. 7 an interpretation which is inconsistent with the provisions 
of S. 8 and the proviso to S. 19. The proviso to S. 19 quite 
clearly contemplates a re-appropriation and re-adjustment in 
respect of payments actually made either before or after the 
commencement of the Act. Thatis to say the debt to be scaled 
down is not the debt less payments made before the Act, but the 
debt having regard to the payments made before the Act which 
have to be readjusted in accordance with its provisions. Similarly 
the first clause of S. 8 does not say interest outstanding on the 
Ist October, 1937, less any amounts appropriated thereto be- 
fore the commencement of the Act. The section seems to 
contemplate the cancellation of all the interest as it stood on the 
Ist October, 1937, without regard to the subsequent appropria- 
tions. 


A further contention is that the fourth clause of S. 8 
protects the creditor from re-appropriation of any amount 
appropriated already. This seems to us to be an interpretation 
which is not in accordance with the plain meaning of this 
clause. The fourth clause appears to us to contemplate cases in 
which the literal application of the scaling down provisions 
would result in an obligation by the creditor to pay back in cash 
to his debtor something which the latter has voluntarily paid 
towards the debt. This, according to the clause, need not be 
done. If the debtor has paid something over and above that 
which would be due from him after the application of the Act 
the creditor keeps the excess. There ‘is nothing ip this clause 
which to our mind justifies the interpretation of it as giving 
sanctity to appropriations made after Ist October, 1937 and 


550 THE MADRAS LAW JOURNAL REPORTS. [1940 


before 22nd March, 1938. In our view therefore the debt-has 
to be scaled down in the manner for which the petitioner here 
contends that is to say by cancelling the interest payable on the 
Ast October, 1937, adjusting the payments made firstly to costs 
as decreed; secondly to the amount outstanding towards interest 
as on the dates of payments after cancelling the interest 
outstanding on the 1st October, 1937; and thirdly adjusting any 
balance towards the principal debt. 

The revision petition is therefore allowed and the applica- 
tion is remitted to the trial Court which will dispose of the 
matter in the light of this judgment. The respondent will pay 
the petitioner’s costs. 

KS: Petition ae 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


- PRESENT:—MkR,. JUsTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Anantharamakrishna Aiyar .. Petttroner* (Respondent- 
i Plaintif) 
v. 
V. Sundaram Aiyar .. Respondent (Petttioner- 
3 Defendant). 


Madras Agriculturisis Relief Act (IV of 1938), S. 8 (1)—Appropriation 
of paymenis towards tnterest—When can be reopened, and. APRE under 
S.8 (1). 

Appropriations towards interest made before 1st gass 1937, cannot 
be reopened and readjusted under S. 8(1) of Madras Act IV of 1938. 
Appropriations made after 1st October, 1937, will be available for readjust- 
ment towards the principal first under S. 8 (1). 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the Subordinate Judge 
of Tinnevelly dated 14th October, 1938 and made in I. A. 
No. 186 of 1938 in S. C. S. No. 46 of 1934. 


R. Ramasubbu and K. Venkateswaran for Petitioner. 
N. G. Krishna Atyangor for Respondent. 
The Court delivered the following 


JupGMENT.—The question whether the payment of 
Rs. 643-12-0, dated 29th December, 1934, was appropriated 
befdre 1st October, 1937; is a question of fact which does not 





*CR.P.No. 711 of 1939. ` 20th August, 1940. 
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appear to have been decided by the Court below. If from the 
materials available, it can be shown that tbere was an appro- 
priation towards interest made before 1st October, 1937, to the 
extent of that appropriation there cannot be any cancellation of 
interest and the appropriation will stand. Any appropriation 
made after 1st October, 1937, and before the commencement of 
the Act must be deemed to be available for readjustment in 
accordance with the provisions of the Act, vide our decision in 
C. R. P. No. 1602 of 1938. (Satyanarayanamurthy v. 
Viranndi.) 

The petition is allowed and the application is remitted to 
the trial Court for disposal in the light of this judgment. 

Costs in revision will abide by the result. 

K. S. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JustIcE BURN AND MR. JUSTICE MOCKETT. 
Thalappil Thithachumma ::' Prisoner* (Accused-Appellant). 





Penal Code (XLV of 1860), S. 302—O fence sunder—Accused being 


woman with young baby—Senience. 

Where the accused, a woman, is guilty of child murder and the crime is 
shown to have been committed after deliberation and in a brutal manner she 
is lable to be sentenced to death and the existence of an extremely young 
baby born to the accused since the murder might perhaps be taken into 
consideration by the Provincial Government when the accused prefers an 
application for clemency but that would not bea ground for passing the 
lesser sentence. 

Trial referred by the Court of Session of the South 
Malabar Division for confirmation of the sentence of death 
passed upon the said prisoner in C. C. No. 9 of 1940 on 4th 
April, 1940 and appeal by the said prisoner against the said 
sentence, passed upon her in the said case. 

P. Bast Reddi for Prisoner. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The judgment of the Court was delivered by 

Burn, J.—This is one of the many cases of murder of a 
child for the sake of jewels worn upon the person. An unusual 
feature of the case is that the murder in this case was 
committed by a young woman aged about 20. 

There is no possible doubt about the facts. On the 2nd 
January, 1940, the appellant decoyed a child named Katheesa 

1. (1940) 2 M.L.J. 547. 


* Referred Trial No. 69 of 1910. 
(Criminal Appeal No. 318 of 1940). 





17th July, 1940. 


Burn, Jp 
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aged twelve to her house, strangled her by putting a cloth 
round her neck and pulling it tight, took her silver jewels worth 
about Rs. 5 off and then threw the body into a well in the 
compound. With the jewels she went straightaway to a silver 
smith (P.W. 14) and requested him to make them over fot 
her. The silver smith deducted one rupee weight of silver for 
his own wages and turned the rest of the jewels into chitters 
which were recovered from the appellant by the police very 
shortly afterwards. There was no eye-witness of this crime 
and the evidence against the appellant consist almost entirely of 
confessions made by herself. When she was questioned on the 
3rd January by a member of the local Vigilance Committee 
(P.W. 11) it is alleged that she admitted the murder. She 
was sent immediately to the Village Munsif (P.W. 3) and to 
him also she admitted her guilt and she made a statement 
which the Village Munsif reduced to writing (Ex. E). She 
was sent to the Sub-Magistrate and on the 6th February, the 
police asked the Sub-Magistrate to record her confession. The 
Sub-Magistrate having given the woman time for reflection till 
the 11th January recorded her confession which is Ex. B and 
finally when the preliminary investigation was being made the 
appellant said to the Magistrate, “It is true that I killed 
Katheesa and took the jewels. I committed a folly. I bave 
nothing: else to state.” In the Sessions Court she retracted the 
confession before the Sub-Magistrate and she alleged that she 
had not made any confessions out of Court. 


Her story was confirmed by the evidence of the younger 
sister of the deceased (P.W. 6) who said that on the morning 
of the 2nd January the appellant came and asked her sister 
Katheesa to go with her to pick tamarind. Katheesa never 
returned.. The evidence of the silver smith (P.W. 14) also 
confirms her story. He produced the bits of silver (Material 
Objects 3, 3-a, 4, 4a and 5) which he had kept for his own 
remuneration and he spoke to M. Os. 6 to 26 which he said he 
had made for the appellant out of the silver jewels brought to 
him on the 2nd January. 


The appellant was advanced in pregnancy and has given 
birth to a child since this murder. This was apparently made 
a ground for urging before the learned Sessions Judge that the 
extreme sentence should not be passed; but the learned pessions 
Judge, we think, has dealt.with this matter in the proper 


“~~ 
` 
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manner. He has pointed out that the crime was, obviously 
committed after deliberation and in a brutal manner. There 
Was no suggestion that the appellant was in any way unbalanced 
in mind or that she was unaware of the nature of her act or 
the consequences of it. There was no suggestion made at the 
trial that the appellant might not have been in full control of 
her faculties. The learned Sessions Judge has therefore said 
quite rightly that the existence of an extremely young baby 
born to the appellant since the murder might perhaps be taken 
into consideration by the Provincial Government when the 
appellant prefers an application for clemency but would not be 
a ground for passing the lesser sentence. 

We agree with the learned Sessions Judge that the offence 
was clearly established. We confirm the conviction for murder 
and the sentence of death and dismiss this appeal. 


Be Ve V: Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE KING. 
Sanampudi Kodandaramayya .. Appellani* (Plaintiff) 
v. 
Gurrala Venkatareddi .. Respondent (Defendant). 


Madras Agriculiurisis Relief Act (IV of 1938), Ss. 3 (v) and 8&— 
‘Credtior'—If includes successive assignees of original creditor. 


The renewal of a debt to the assignee of the original creditor is a 
renewal to the ‘same’ creditor within the meaning of the explanation to S, 8 
of Madras Act IV of 1938. This definition of ‘creditor’ extends not only to 
a first assignee but to any subsequent assignee also. The ultimate assignee 
has, in respect of the debt succeeded to, the legal rights of the original 
creditor in exactly the same sense as the first assignee has. 

Appeal against the order of the District Court of Guntur 
-dated 20th day of March, 1939 and made in A. S. No. 493 of 
1938 (O. S. No. 229 of 1938, District Munsif’s Court, Guntur). 

K. Kotayya for Appellant. 

P. Satyanarayana Rao for Respondent. 

The Court delivered the following 


. JupGMEentT.—As I have already held in C. M. A. No. 207 
of 1939 the definition of the word ‘creditor’ in the Act is 
-conclusive in showing that ‘a renewal of a debt to the assignee 
of the original creditor is a renewal to the ‘same’ creditor 


C, M. A. No. 306 of 1939. 13th August, 1940. 
70 


Kodanda- 
ramayya 


v. 
Venkata- 
reddi. 


554 THE MADRAS LAW JOURNAL REPORTS. [1940 


within the meaning of the explanation to S. 8 of the Madras 
Act IV of 1938. I am now, however, asked to hold that the 
definition of the word ‘creditor’ in S. 3 (v) though it may 
extend to a first assignee cannot be extended to any subsequent 
assignee. The number of links in the chain of succession makes, 
in my opinion, no difference. The point is simply this that the 
ultimate assignee has, in respect of the debt, succeeded to the 
legal right of the original creditor in exactly the same sense as 
the first assignee has. The appeal is dismissed with costs. 


K. 8. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice HoRWIL. 


Boppana Rukminamma and another .. Petitioners” (Defendants 
2 and 3) 
v 


Maganti Venkata Ramadas .. Respondent (Plaintif). 


Madras Agricultwrists Relief Aci (IV of 1938), S. 4 (e)—Applicability— 
Registered society formed under Socteties Registration Act—If "corpora- 
tion” excluded from operation of Act IV of 1938. 

A registered society formed under the Societies Registration Actis a. 
corporation and a debt due to such a society cannot be scaled down. 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the decree of the Court of the Subordinate 
Judge of Masulipatam in S. C. S. No. 29 of 1938. 

This is a suit on a promissory note brought by a society formed! 
under the Societies Registration Act (XXI of 1860)- as. 
transferee from the payee, the third defendant. The promissory 
note was executed by the second defendant, who signed her name 
above the words as “guardian of the first defendant.” 

The suit promissory note was in. renewal of a promissory note 
dated the 10th June, 1933, executed by the mother (second defen- 
dant) in the same way. That promissory note was in renewal of a 
promissory note executed by the father of the first defendant 
on lOth June, 1930. 

Three points have been raised in this petition. The first is that 
the person really liable under the promissory note was the first 
defendant, who has now become a major, and not the second defen— 
dant, who executed the suit promissory note and the promissory 
note of 1936 as the guardian of the first deféndant. The lower- 





* C, R. P, No. 1673 of 1938. 16th August, 1940. 
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Court came to the conclusion from the terms of the promissory Rukmin- 
note that it was the mother and not the son who was liable. In an 
' this revision petition the mother has not chosen to make her son Venkata 
party, although it is clear that either the mother or the son would Ramadas. 
be liable. She has therefore sought to avoid liability altogether by 
the family by omitting to make the son a party. Even if it be true 
that the legal liability is against the son and not against the mother, 
I am not willing to interfere in revision to do an inequity. 
The second point is that the third defendant is not liable 
because the plaintiff did not give him any notice of the dishonour- 
ing of the promissory note by the first defendant when it was 
presented to him by the plaintiff for payment. As to these, there 
ig evidence by P. W. 2 that oral notice was given to the third defen- 
dant. That evidence hag not been controverted, the third defendant 
not having gone into the box. 
D. Suryaprakasa Rao for Petitioners. 
A, Lakshmayya for Respondent. 
The Court delivered the following 
JUDGMENT.—[After dealing with the other points on facts 
as set out above proceeds. ] 
The third point relates to the application of Act IV of 
1938. The lower Court found that as the plaintiff was really a 
registered society formed under the Societies Registration Act, 
the debt could not be scaled down. It is contended that this 
society is not a corporation; but I am unable to see why. A 
perusal of the Societies Registration Act makes it clear that a 
society formed under that Act is a corporation and that it has 
a separate existence apart from its members and can sue and 
be sued in its corporate capacity. On all the points therefore 
this petition fails and is dismissed with the costs of the plaintiff. 


K. S. Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—-MR. fUsTICE WADSWORTH. 
Mayandi Venkatesa Mudali and 
another .. Petitioners? (Respondents) 
v. 
Konne Desappa Mudali .. Respondent (Petitioner). 


Provincial Insolvency Act (V of 1920), S. 6 (e)—Sale of properties of  Venkatesa 
debtor for arrears of rent under Madras Estates Land Act--If act of Mudali 
insolvency. f f : Sps v. 
Mudali. 








*C. R. P. No, 550 of 1937. 22nd July, 1940: 


YVenkatesa 
Mudali 
oO. 

Desap 
Mu ; 
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A decree for rent is a decree for the payment of money notwithstanding 
the fact that the rent is charged on the holding. A sale of the debtor's 
property for arrears of rent under Madras Estates Land Act operates as an 
act of insolvency. 


Petition under S. 75 of the Provincia] Insolvency . Act, 
praying the High Court to revise the order of the District Court 
of Chittoor dated 4th December, 1936, in C. M. A. No. 42 of 
1936 preferred against the order of the Court of the Subordinate 
Judge of Chittoor dated 4th April, 1936 and made in I. P. 
No. 69 of 1935. 

V. V. Srinivasa Atyangar and S. Ramanujachariar for 
Petitioners. 

C. S. Venkatachartar and D. Ramaswami Aiyangar for 
Respondent. 

' The Court delivered the following 

JupGmENtT.—The question is whether the sale of the appel- 
lant’s property for arrears of rent under the Madras Estates 
Land Act operates as an actof insolvency under S. 6 (e) of the 
Provincial Insolvency Act. It seems to me clear that the decree 
for rent is a decree for the payment of money, notwithstanding 
the fact that the rent is charged on the holding. ‘The decree in 
question was passed before the. appointment of the ad-interim 
receiver in the previous insolvency. At the time of the sale, 
the receiver was apparently not in possession though he had 
been appointed. The property therefore not only vested in the 
debtor but was in his physical possession and there was nothing, 
except his poverty, to prevent him from paying the rent. The 
property was certainly “his property’ within the terms of 
S. 6 (e) of the Provincial Insolvency Act. The case reported in 
Lachmi Chand v. Bipin Behari has no application, for in that 
case, there had been an adjudication and the property no longer 
vested in the debtor. The view taken by the Courts below is 
correct and the petition is dismissed with costs. 

KES: ; Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE KING. 





Messrs. Bapalal & Co. .. Appellanis* (Defendants) 
Y. 
A. R. Krishnaswami Aiyar .. Respondent (Plaintif). 


Defamation—Letter to Police Inspector charging criminal breach of trust 
against plaintif —If absolutely privileged as seni to protect defendants interesi 


1. A I.R. 1928 Cal. 644. e 
*C.C.C. A. No. 52 of 1999. 2nd August, 1940. 
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The plaintif took some diamonds on approval in April, 1936. The 
defendant presented an invoice for its cost on 25th May and when by 
27th September the diamonds had not been paid for, the defendant sent a 
letter to the Inspector of Police and the plaintiff claimed the letter to be 
defamatory as being equivalent to a charge against him of criminal breach 
of trust. Defendant claimed privilege. 


Held, a complaint to a Police Officer from its very nature as a statement 
which the complainant is prepared later, if called upon to do so, to substan- 
tiate upon oath, is absolutely privileged. Case-law discussed. 


Appeal against the decree of the City Civil Court, Madras, 
in O. S. No. 787 of 1937. 


V.C. Gopalaratnam for Appellants. 
N. Panchapagesa Atyar for Respondent. 


The Court delivered the following 


JupcMuNT.—This appeal arises out of a suit filed by 
respondent against the appellants for damages for defamation. 
The facts may be stated very briefly. Respondent, a Medical 
Practitioner in Madras took some diamonds from the appel- 
lants, a firm of jewellers, on approval in April, 1936. On 25th 
May appellants presented him with an invoice for their cost. 
_ By 27th September, the diamonds had not been paid for. On 

that day the appellants sent a letter to the Inspector of Police, 
-Flower Bazaar Police Station, which is claimed by respondent 
to be defamatory, as being equivalent to a charge against him 
of criminal breach of trust. In their written statement appel- 
lants contended that this communication was privileged, having 
been sent dona fide with the sole purpose of protecting their 
own interests. The learned City Civil Judge held that the 
occasion was privileged and if the letter were in fact bona fide 
the suit must be dismissed, but he held further that the letter 
did not state the true facts; that there was an outright sale on 
25th May; and that the appellants were maliciously referring 
to the Police for investigation what they knew could be only 
the subject-matter of a civil claim. He accordingly decreed the 
suit. 


, In appeal an entirely new point has been taken with 
reference to the law of privilege. It is now contended that the 
letter in question was privileged absolutely, that is to say, that a 
Civil Court is precluded from adjudicating upon the question 
whether it was sent maliciously or not. On a careful consider- 
ation of fhe authorities I think this contention must prevail. 
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The principal authorities to which I have been referred to 
in the course of the arguments are Sanjivi Reddi v. Koneri 
Reddil, Golap Jan v. Bholanath Khetiry2, Madhab Chandra 
Ghose v. Nirod Chandra Ghose} and Majjuv. Lachman Prasad. 
All these authorities are unanimous in holding that the common 
law of England which grants an absolute privilege to all 
statements made in the witness-box should be applied in India. 
That privilege extends in England to the preliminary ex- 
amination of witnesses, ¢.g., by a solicitor to find out what 
they can prove (see Watson v. M’Ewan5). The question 
then is how far this principle derived from Watson v. M’Ewand 
should be extended. Sanjivi Reddi v. Koneri Redd dealt 
with a complaint to a Magistrate requesting him to take action 
under S. 107, Criminal Procedure Code, and to statements 
made by the complainant to a Police Officer investigating that 
complaint. Both were held to be absolutely privileged. No 
actual evidence was given in this case, as the Magistrate 
eventually refused to take any action under S. 107. In Golap 
Jan v. Bholanaih Khetiry3, a complaint laid before a Magistrate 
for criminal breach of trust which led to no trial but was 
dismissed under S. 203, Criminal Procedure Code, was held to be 
absolutely privileged. In Madhab Chandra Ghose v. Nirod 
Chandra Ghose, it was held that both a report to the police 
alleging the commission of a crime, and evidence given in 
Court in support of the accusation were absolutely privileged. 
In Majju v. Lachman Prasad4, a distinction was drawn between 
a complaint to the police which in fact led to judicial 
proceedings, and one which did not. A complaint in the latter 
case was held not to be privileged. 


Now there is nothing in the three other decisions referred 
to above to suggest that this particular ground of distinction 
would tind favour with the Madras or Calcutta High Courts. 
In Sanjivi Reddi v. Koneri Reddi! and Golap Jan v. Bholanath 
Khettry®, complaints to a Magistrate were held absolutely 
privileged, even though the Magistrate dismissed them. In 
Madhab Chandra Ghose v. Nirod Chandra Ghose3, the 
complaint to the police was no doubt followed by an actual 
trial, but there is nothing in the judgment to suggest that that 





: 1. (1925) 50 M.L.J. 460: ILL.R. 49 Mad, 315, 
2. (1911) I.L.R. 38 Cal. 880. 3. LL.R. (1939) 1 Cal. 574. 
4, (1924) I.L.R. 46 All. 671 (F.B.). 5. (1905) A. C. 480. 
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fact influenced the learned Judges in coming to their decision. 
Both Judges apply the principle of Watson v. M’Ewant, to a 
complaint to the police and Ghose, J., points out on page 580 
that the reason for the privilege is stronger in the case of a 
complaint to the police than in the case of statements to a 
solicitor for the question whether a prosecution shall follow 
upon the complaint is taken out of complainant’s hands by his 
own action. f 

I am accordingly of opinion that the weight of authority is 
in favour of the view that a complaint to a Police Officer from 
its very nature as a statement which the complainant is prepared 
later, if called upon to do so, to substantiate upon oath 1s 
absolutely privileged. I must accordingly allow this appeal, and 
dismiss respondent’s suit. As the main ground in the appeal 
was never pleaded in the Court of first instance I make no 
order as to costs. 

K. S. Appeal alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 
PRESENT :—Sik ALFRED Henry Lionex Leaca, Chef 
Justice AND Mr. JUSTICE HORWEL, 


The Nayar Modern Bank, Ltd., 
. Palghat, by its Managing Director 
M. Madhavan Nair .. Appellanti” (Applicant) 
V. 
Messrs. James Voce Pirrie, Cyril 
Gill and John Stanley Goodwin, 
the Official Liquidators of the 
Travancore National and Quilon 
Bank, Ltd. (in liquidation) .. Respondents (Respon- 
dents). 

Banker and cusiomer—Customer (another bank) depositing employees’ 
cash security as required by S. 282-B (1) of Indian Compames Act—Ligutda- 
tion of banker combany—Customer if entitled to priority. 

As the result of the statutory obligation under S. 282-B (1) of the Indian 
Companies Act imposed upon the appellant (a bank) the employees’ cash 
security, was deposited in a scheduled bank which subsequently went into 


liquidation. The depositor bank claimed priority on the ground that the 
money had been deposited for a specific purpose. 





. 1. (1905) A.C. 480. 
* O. S. A. No. 35 of 1939. 21st August, 1940. 


eF 


i is SE 


Leach, C. J. 
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Held, though the appellant held the moneys for a special purpose, the 
relationship with the bank in which the money is deposited is that between a 
bank and an ordinary customer, namely, that of debtor and creditor. The 
only obligation of the bank having notice of the trust, was not to participate 
in a breach of trust by the trustee. 


On appeal from the order of the Hon’ble Mr. Justice 
Venkataramana Rao dated 21st April, 1939 and passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the 
High Court in Application No. 2874 of 1938 in O. P. No. 158 
of 1938. | n i 

K. Kuttikrishna Menon for Appellant. 


C. Krishnaswamt Atyar instructed by King and Partridge - 


' for Respondents. 


The judgment of the Court was delivered by 

The Chief Justice.—The appellant is a company registered 
under the Indian Companies Act and carries on a banking 
business at Palghat in Malabar. The appellant requires certain 
employees to deposit sums of money with it as security for the 
due fulfilment of their duties. S. 282-B (1) of the Indian 
Companies Act states that all moneys or securities deposited 
with a company by its employees in pursuance of their contracts 
of service with the company shall be deposited by it in a speciat 
account to be opened for the purpose in a scheduled bank as 
defined in clause (¢) of S. 2 of the Reserve Bank of India Act, 
1934, and that no portion of the money shall be utilised by the 
Company except for the purposes agreed to in the contract of 
service. The Travancore National and Quilon Bank, Limited 
(I will refer to it for brevity as ‘the Bank’) was a scheduled 
bank as defined in the Reserve Bank of India Act, but it is now 
in liquidation as the result of an order for compulsory winding 
up passed by this Court on the 4th September, 1938. On the 
30th July, 1937, the appellant deposited with the Bank a sum of 
Rs. 1,000 received as security from an employee. On the 15th 
of January, 1938, and on the 21st of February, 1938, it depo- 
sited with the Bank Rs. 5,000 and Rs. 500 respectively, these 
sums also representing security received from employees. 
These moneys were credited to the appellant in an account 
headed ‘employees’ cash security’. They were, of course, 
deposited with the bank as the result of the statutory obligation 
imposed upon the appellant by S. 282-B (L) of the Indian 
Companies Act. The question involved in this appeal is 
whether the appellant is entitled to rank in the liquidation of 
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the Bank in priority to the ordinary creditors. The question 
was decided against the appellant by Venkataramana Rao, J., 
and this appeal is from his order. 


The learned counsel for the appellant frankly and rightly 
concedes that the Bank did not hold the moneys as a trustee for 
the employees of the appellant, but he says that his client is 
entitled to prior payment because it is recognised that property 
which has been delivered to a bankrupt for a specific purpose 
does not pass to his trustee in bankruptcy, and quotes a passage 
from Halsbury’s Laws of England where it is stated that pro- 
perty of this nature is clothed with a species of trust and is 
subject to the same principle as trust property. (Vol. 2, p. 228, 
Hailsham edn.) The learned Judge rejected this contention. 
He recognised that in such a case as the present one the depo- 
sitor is the trustee and the money deposited is trust money, but 
he held that this does not affect the relation which the law 
creates between a bank and an ordinary customer, namely, the 
relation of debtor and creditor. The learned Judge pointed out 
that the legal effect of the notice to the Bank that the moneys 
deposited were trust moneys was only to cast a duty on the 
bank not to participate in a breach of trust by the trustee. 


We agree with the opinion of the learned Judge. The 
appellant would be entitled to succeed only if the Bank was in 
the position of a trustee or if the money had been deposited for 
a specific purpose. The appellant has conceded that the Bank 
was not a trustee; and we think it is equally clear that these 
moneys were not deposited with it for a special purpose so far 
as the Bank was concerned. The appellant held the moneys for 
a special purpose and was required by statute to deposit them in 
a Bank, but the section makes no difference in the position of 
the Bank. Its position was still that of a banker keeping an 
account for a customer. The Bank, having notice of the trust, 
could not be a party to a breach of trust but that does not help 
the appellant. There has been no breach of trust. 


The appeal fails and will be dismissed with costs. 
K. 5. Appeal dismissed. 


71 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KING. 


Raju Mudali alias Vinayaka Mudaliar .. Appelani* (Pet- 
toner) 
v. 
Chinnaraju Naidu and others .. Respondents (Res- 
pondents 2 toô). 


Civil Procedure Code (V of 1908) O. 43, r. 1, cl. (k)}—-Word ‘ sunt’ if 
includes ‘appeals’. 


In an appeal under 0.43, r.1, cl. (k) against an order of the lower 
appellate Court, refusing to set aside the abatement of an appeal on the 
death of the appellant, a preliminary objection was raised that no appeal lies 
under O. 43, r. 1, cl. (k) on the ground that the word ‘suit’ in the rule 
necessarily must exclude the word ‘appeal’. 


Held, the word ‘suit’ includes ‘appeals’ (vide O. 22, r. 9as interpreted by 
r. 11). 


Akkas Mia v. Abdul Asis Bepart, A.I.R. 1929 Cal, 532, not followed. 


View of the Patna High Court preferred, [Vide Mtr Wajid Ah v. Fagoo 
Monda!, (1938) I.L.R. 17 Pat. 84: A.Í.R. 1938 Pat. 125 and Hari Saran Singh 
v, Syed Md. Eradat Hussain, A.1.R. 1925 Pat. 162.] 


Appeal against the order of the District Court of North 
Arcot dated 12th September, 1938 and made in I. A. No. 627 of 
1937 in A. S. No. 214 0f 1936. 

A.C. Sampath Atyangar for Appellant. 

Ch. Raghava Rao for Respondents. 

The Court delivered the following 

JUDGMENT.—This is an appeal filed under O. 43, r. 1, 
cl. (k) of the Code of Civil Procedure against an order of 
the learned District Judge of North Arcot refusing to set aside 
the abatement of A. S. No. 214 of 1936. The appellant is the 
legal representative of the appellant who was on record in 
A. S. No. 214 of 1936. He applied to be impleaded and to be 
allowed to continue the appeal at a time when more than 
90 days had elapsed since the death of his predecessor-in-inte- 
rest. The reasons for his application were that he was a sepoy 
undergoing service at Jubbulpore, that’ he attempted to obtain 
leave from his Commanding Officer for the purpose of coming 
to Vellore and attending to this question of coming on record 
in the appeal, that the Commanding Officer refused to grant him 
leave and that when he eventually granted him leave on receipt 
of a letter from the Village Munsif, 90 days had expired. The 


* C, M. A. No. 150 of 1939. 14th August. 1940. 
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learned District Judge refused to allow the petition on the 
ground that it was not necessary for the appellant to have 
obtained the attestation of his Commanding Officer in Jubbulpore 
to his affidavit and that he could easily have attended to this 
matter in the ordinary course of the post. There is no other 
material available, no affidavit from the Commanding Officer 
himself which in the circumstances of the case could hardly 
be expected, nor any affidavit from the Advocate who repre- 
sented the appellant or the appellant’s predecessor-in-interest. 


The learned Advocate for the respondents takes the preli- 
minary objection before me that no appeal lies under O. 43, r. 1 
(k) and in support of that position cites the case reported in 
Akkas Mia v. Abdul Asis Beparit. That authority certainly 
supports his view, but on the other hand there are cases in 
which the Patna High Court has interpreted the clause in O. 43 
ina different way. It seems to me quite clear on an examina- 
tion of both O. 22 and O. 43 that I should follow the view of 
the Patna High Court. O. 22, r.9 in terms relates only to a 
suit. It begins: ns 

“Where a suit abates,...... no fresh suit shall be brought on the 
same cause of action.” 

But r. 11 of O. 22 runs as follows: 

"In the application of this order to appeals, so far as may be, the word 
‘plaintiff shall be held to include an appellant,..,.. and the yord ‘suit’ an 
appeal,” 

And there is no dispute before me that an order that an appeal 
has abated can be set aside under O. 22, r. 9 as interpreted 
by r. 11. O. 43, r. 1 (k) reads as follows: 

“An appeal shall lie from an order under r. 9 of O. 22 refusing to set 
aside the abatement or dismissal of a suit.” 

It is argued in support of the preliminary objection that the 
use of the word “suit” in cL (k) must necessarily exclude the 
word ‘appeal’. I am unable to accept that argument. It seems 
to me that the expression “refusing to set aside the abatement 
or dismissal of a suit” i$ merely a compendious way of referring 
to the provisions of r.9. As already stated, r. 11 of O. 22 
makes r. 9 applicable to appeals. It would be contrary to all 
tules of logical interpretation, it seems to me, if the word ‘suit’ 
in cl. (k) of O. 43, r. 1 is to bear a different meaning to what 


1. ALR. 1929 Cal. 532. 


In re. 
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it bears in O. 22, r. 9. I accordingly overrule the preliminary 
objection and hold that this appeal does lie. 

On the merits of the appeall think the order of the learned 
District Judge was not one in which he has rightly exercised 
his discretion. It may well be that if the appellant had been 
more familiar with legal procedure or if it were shown that he 
had been in correspondence with his Advocate during this 
period, he might have taken other steps to bring himself on 
record in time. But what he states in his affidavit seems to me, 
to show that he has conducted himself with reasonable diligence 
in this matter. He has done what one might normally have 
expected a soldier serving in a foreign province to do. He 
states that he has prepared an affidavit and that his Commanding 
Officer would not sign it. This matter of course has not 
actually been proved, but it seems to me that it would never 
have been stated if it were not true, and once the Commanding 
Officer had refused to sign the affidavit, one could hardly have 
expected the appellant to have sought out any other public 
official in a distant place like Jubbulpore. Although the 
appellant does not state explicitly that in his mind the only 
practicable way of bringing himself on record was to come to 
Vellore and there prepare the necessary affidavit and take the 
necessary steps, I think it is a reasonable inference from a 
perusal of the affidavit as a whole that that wasthe impression 
which existed in his mind, an impression which in my opinion is 


not in all the circumstances of this case an unreasonable one. I 


would therefore set aside the order of the learned District Judge 
and the abatement of the appeal and allow the appellant to be 
brought on record as the legal representative of the appellant in 
that appeal and order that the ‘appeal be duly heard and disposed 
of according to law. In the circumstances of this case I think 
the fairest order in regard to costs is that each party should pear 
his own costs throughout. 

K. S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA Rao. 


K. Sannaya .. Petitioner®* (1st Accused). 


Government of India Act, 1935, S. 270 (1)—Postman charged with offence 
under, Ss. 409, 467 and 471, Indian Penal Code, for miseppropriating amount 








* Cr. R C. No. 551 of 1940. 4th Septembes, 1940. 
(Cr. R. P. No. 524 of 1940). 
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of money order entrusted to him by forging thumb impression of payee— 
Postman—If person employed in connection with the affairs of the Govern- 
meni of India—Consent of Governor-General for prosecution—Necesssty. 

A postman misappropriated the amount of a money order entrusted to 
him by forging the thumb impression of the payee. He was charged with 
offences under Indian Penal Code, Ss. 409, 467 and 471. 


Held, the forged document was used in the execution of the duty of the 
postman, a person employed in connection with the affairs of the Govern- 
ment of India. The consent of the Governor-General is therefore necessary 
for the prosecution for the offence under S. 471, Indian Penal Code, but 
there is no bar to the trial of the offence under Ss. 409 and 467, Indian 
Penal Code. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Stationary Sub-Magistrate, Coondapur, dated 
11th July, 1940, in R. C. No. 2 of 1940. 

K. S. Jayarama Aiyar and G. Gopalaswams for Petitioner. 


The Public Prosecutor (V. L. Eithiraj) on behalf of the 
Crown. 


The Court made the following 


OrDER.—The petitioner is a Postman attached to the 
Coondapur Sub-Post Office and a charge sheet has been filed 
against him for offences under Ss. 409, 467 and 471 of the 
Indian Penal Code for misappropriating the amount of a money 
order entrusted to him by forging the thumb impression of the 
payee in the money order form and using the forged document 
by returning it to the post office in token of payment. 

The offences were committed on 10th April, 1939, that is, 
before the relevant date as defined in S. 270, cl. 3 of the 
Government of India Act, which in relation to acts done by 
persons employed about the affairs of the Government of India 
is the date of the establishment of the Federation, and being a 
servant of the Crown in a department of the Central Govern- 
ment the petitioner would unquestionably be a person employed 
in connection with the affairs of the Government of India. 
S. 270 (1) provides that no proceedings civil or criminal shall 
be instituted against any person in respect of any act done or 
purporting to be done in the execution of his duty as a servant 
of the Crown in India before the relevant date except with the 
consent in the case of a person who was employed in connection 
with the affairs of the Government of India, of the Governor- 
General in his discretion and the forged document was used in 
the execution of the duty of the petitioner as Postman of 


In re. 
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a as returning the paid money order forms to the Post Office in 
T token of having made the payment. The consent of the 
Governor-General is therefore necessary for the prosecution for 
the offence under S. 471 of the Indian Penal Code, but there is 
no bar to the trial of the offence under Ss. 409 and 467 of the 
Indian Penal Code, and the trial can proceed in respect of these 
charges. 
Ke5. Ordered accordingly. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 
PRESENT :—SIR ALFRED Henry LioneL Leac, Chief 

Justice AND MR. JustTic—E HORWILL. 
Travancore National Bank Subsidiary 

Company, Limited (in liquida- 

tion) by its Official Liquidator, 

Mr. R. Narasimhachariar .. Appellant" (Applicant) 

v. 

The Travancore National and 

Quilon Bank, Limited (in liquida- 

tion) by its Offcial Liquidators, 

Messrs. C. Gill and J.S. Goodwin.. Respondents. 


Travancore Indian Trusts Aci (II of 1882), S 6—Liquidation of a Bank—Chit-fund 
Pee controlled by the same Bank—Swubscribers of chit-fund assigning the amounts 


Subsidiary 1° the company by letter—Trust whether created thereby—Preferential pay- 
Co., Ltd. ment whether possible. 


Where the appellant company was formed by the respondent Bank for 


National & the purpose of organising chit-funds, and the bank held almost all the 


Quilon shares in the company and controlled the company also, and the subscribers 
Bank, Ltd. of the chit-fund under the terms of understanding between them could not 
withdraw any amount without furnishing security and therefore the com- 
pany either retained the money or paid it into the bank where savings bank 
accounts were opened in the subscribers’ names, and under certain conditions. 
contained in the letters of assignment by subscribers to the appellant com- 
pany, on the question whether on the liquidation of the bank the appellant 
company could claim preferential payment before the ordinary creditors of 
the Bank, 

Held, that there was no trust in contemplation entitling the liquidator 
of the company to preferential payment fromthe Bank. Before there could 
be a trust of movable property the author of the trust must indicate: with 
reasonable certainty by words his compliance with the „provisions enumera- 
ted in S. 6 of the Trusts Act II of 1882. 

Se a E 
* O. S. A. No. 32 of 1939. 8th August, 1940. 
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. Qn appeal from the judgment and order of Venkataramana 
Rao, J., dated 2nd May, 1939 and passed in the exercise of the 
Ordinary Original Civil Jurisdiction of the High Court in 
Application No. 437 of 1939 in O. P. No. 158 of 1938. 


S. Parthasarathi and V. K. Thiruvenkatachari for Appel- 
lant. 


C. Krishnaswami Aiyar instructed by King and Partridge 
for Respondents. 


The judgment of the Court was delivered by 
The Chief Justice.— The appellant and the respondent are 


limited liability companies and both of them are now in liqui-- 


dation under orders for compulsory winding up. For the sake 
of brevity I will refer to the appellant as “the company” and 
the respondent as ‘the bank’. The company was formed by 
the bank for the purpose of organising chit-funds, which was 
considered to be a profitable business. The bank held all the 
shares in the company, except two, and it is common ground 
that it controlled the company through one of its officers. The 
chit-funds which the company organised were for periods of 25 
mouths with four classes of subscribers. The subscriber who 
was successful at the monthly auction could not withdraw the 
amount subscribed that month unless he furnished security to 
the company for its repayment. If he furnished security, of 
course, he was allowed to withdraw the money and dispose of 
it as he pleased. If security was not furnished, the company 
either retained the amount or paid it into the bank. In the 
latter event the subscriber was required to open a savings bank 
account with the bank and the money was paid into it. One of 
the conditions of the keeping of this account was that the 
amount deposited in it should not be available for withdrawal 
for purposes other than payment of the instalments for which 
the subscriber was liable in respect of the chit-fund until the 
subscriber had paid all his instalments. When he opened the 
account the subscriber was required to sign a letter addressed 
to the bank and couched in the following terms: 


"“ I beg to inform you that lam holding ..... No.,... in your Chit 
Fund No...... which was prized at the auction conducted onthe..... 
forthe..... instalment. 


I have acknowledged receipt of the bid amount for which I have ‘given 
a separate receipt and I confirm my agreement that as security for the due 
payment of all the future subscriptions towards my above ticket .... in 


Leach, C.J. 
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Coit Noor 430-4 yoy will hold as much amount as would cover up the 
future liability of this in chitty savings bank account with you. 


I also confirm my agreement with you that you will appropriate towards 
future instalments as they fall due the necessary amount from my event 
in your chitty savings bank account.” 


This letter is not very appropriately worded as the chit- 
fund did not nominally belong to the bank, but there can be no 
doubt as to its effect. The bank was to hold what was deposit- 
ed in the atcount as security for the due payment of what the 
subscriber owed to the company. The company and the bank 
carried on business in the same premises in Madras and the 
arrangement was completed. by an officer of the bank acting on 
behalf of the company and the bank. 


The Court is informed that the bank kpt a considerable 
number of these accounts. The company and the bank having 
gone into liquidation, the question arose whether the company 
was entitled to have the amounts standing in these various 
savings bank accounts treated as moneys over which the liqui- 
dator of the company had a preferential claim. In order to 
have the question settled he took out a summons under S. 183 
of the Indian Companies Act. The matter was, heard by 
Venkataramana Rao, J., who held that the liquidator of the 
company was not entitled to any preferential payment from the 
liquidators of the bank, but that he.was entitled to rank as an 
ordinary creditor in respect of these various amounts. - The 
appeal is from this decision. 

The claim for preferential payment was based on an alle- 
gation that the bank -held these moneys asa trustee for the 
company. This claim was rejected by the learned Judge who 
held that the letter which the subscriber addressed to the bank 
on the opening of the savings bank account operated as. an 
assignment to the company of the moneys standing to the 
credit of the account. The learned Advocate who appears on 
behalf of the appellant concedes that if there is no trust the 
learned Judge’s decision cannot be challenged. He does not 
dispute that the letter signed by the subscriber on the opening 
of the account can be read as an assignment of the money to 
the bank for the benefit of the company. The learned advocate 
for the bank denies that there is any trust and accepts the 
learned Judge’s decision as being correct. 


“We are in entire agreement with the learned Jai when 
he says that there is no basis on which the bank can be 
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regarded as a trustee for the company. Before there can be a 
trust of movable property the author of the trust must indicate 
with reasonable certainty by words or acts (a) an intention on 
his part to create a trust, (b) the purpose of the trust, (c) the 
beneficiary, and (d) the trust property, and (unless the trust is 
declared by will or the author of the trust is himself to be the 
trustee) transfer the trust property to the trustee. These are 
the provisions of S: 6 of the Indian Trusts Act, 1882. In this 
case it is impossible in our opinion to say that there was an 
intention on the part of the subscriber to create a trust. What 
the subscriber agreed to do and did was to open a savings bank 
account with the bank which was to be kept on certain con- 
ditions. The payment into the account of the money by the 
company was a payment in on behalf of the subscriber and the 
intention was that this money should be used in discharging the 
subscriber’s financial obligations to the company. It is accept- 
ed that the letter which the subscribers signed effected an 
assignment of the amount to the company, but there was no 
trust in contemplation. Moreover the whole arrangement was 
really brought about by the bank for its own benefit. It owned 
the company which it had formed for the purpose of making 
profit out of chit-funds and the conditions which it imposed 
upon the subscribers to the chit-funds were conditions which 
were inerely intended to safeguard itself. 

The learned advocate for the appellant has quoted to us 
Farley v. Turneri, but the facts in that case are so far apart 
from the facts in this case that it has no application. - From 
whatever point of view this matter is looked at, the argument 
cannot be accepted that there is here a trust which entitles the 
liquidator of the company to claim preferential payment from 
the bank. The liquidator must prove as an ordinary creditor 
in the bank’s liquidation. In order that there may be no mis- 
understanding it may be added that’the subscribers have not 
been made parties to this appeal and have not appeared. 


The liquidators of the bank are entitled to the costs of the 


appeal. - The liquidator of the company wHl obtain his costs 


out of the assets of the company. 
K. C. Appeal dismissed. 





1. (1857) 26 L.J. Ch, 710, 


Subba 
Nadar 


y. 
Anjaneyalu. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE PATANJALI SASTRI, 


Velayudham Subbayya Nadar .. Petitioner” (2nd Defen- 
dant) 
v. 
Kalamsetti Anjaneyalu and others .. Respondents (Plaintif 
and Defendants 1 and 
k 
Civil Procedure Code (V of 1908), O. 44, r. 1—A pplication for leave to 
appeal in forma pauperis—lf can be rejected without hearing the applicant or 


going him an opportumly of being heard. 


An application for leave to appeal in forma pauperis cannot be rejected 
without hearing the applicant or giving himan opportunity of being heard. 
Case-law discussed. 

The reference in O. 44, r.1, toa ‘perusal’ by the Court of the documents 
specified is not sufficient to justify a departure from the ordinary cursus 
curiae. 


Petitions under Ss. 115 of Act V of 1908 and 224 of the 
Government of India Act respectively praying the High Court to 
revise the orders of the District Court of Nellore dated 22nd 
June, 1937, and 25th March, 1937 and made in O. P. Nos. 37 
and 23 of 1937. 

K. Umamaheswaram for Petitioner. 

K. Kuppuswamy for Respondents. 

The Court delivered the following 

JUDGMENT.—The short question for decision in these 
revision petitions is whether an application for leave to appeal in 
forma pauperis can be rejected without hearing the applicant or 
giving him an opportunity of being heard. In each case, 
the Court below rejected the application witbout hearing the 
petitioner and the legality of this procedure is challenged 
before me. ` 

Itis not disputed that an application under O. 44, r. 1, 
Civil Procedure Code, is a judicial proceeding and the order 
made therein should be based upon the exercise of a judicial 
discretion exercised on a proper consideration of the relevant. 
material. A Full Benchof this Court has expressed the opinion,, 
approving Appasami Pihai v. Somasundara Mudaliart, that 
an order rejecting an application for leave tọ appeal in forma 





* C, R. Ps. Nos. 861 and 1184 of 1937, 30th” August, 1940, 
1. (1902) I,L,R. 26 -Mad, 437, 
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pauperis is an appealable ‘judgment’ under-cl. 15 of the Letters 
Patent. (See Tuljaran: Rao v. Alagappa Chettiar1.) It is 
therefore difficult to see how such a proceeding can be disposed 
of except in conformity with the fundamental principle in all 
judicial procedure that no order should be made without notice 
to the parties who will be prejudicially affected by the order and 
without affording them a reasonable. opportunity of being heard. 
It is satisfactory to note that the practice of the Courts in this 
Presidency in dealing with applications of this kind has been in 
conformity with this principle. 
The respondent relies on a recent decision of Wadsworth, 
J, in Kanthimatht Ammal v. Ganesa Aiyar?, following an 
earlier decision of Sadasiva Aiyar, J., in In re Paramasivam 
Pillas8, With all respect I am unable to agree with these. deci- 
sions. In thelatter case, the learned Judge understands ‘perusal’ 
in the proviso to. O. 44, r.1 to mean “perusal without being 
supplemented by argument on petitioner’s side” and he quotes 
in support of his conclusion a passage from the judgment of 
Jenkins, C.J., in Sakubat v. Ganpaitt : 
“ Itis to be noticed that the Court must come to its conclusion upon a 


perusal only of the application, the judgment and the decree. This proviso 
is apt to be overlooked,” etc. 


The point now under consideration did not arise in the 
Bombay case (Sakubat v. Ganpait), where the learned Judge 
was merely pointing out the desirability of the Court recording 
briefly the reasons for granting leave, and it is by no means 
clear that “only” in the passage quoted was meant to exclude a 
hearing of the petitioner and not material other than the applica- 
tion, the judgment and thedecree. Inthe other case Kanthimaths 
Ammal v. Ganesa Atyar3, the learned Judge notes the prevail- 
ing practice of hearing the ‘applicant in such cases, but finds no 
warrant for it in O. 44, r. 1 observing that: 

“ The proviso to that rule contains no indication that itis either neces- 
sary or desirable for the Judge to hear the party before passing orders of 
rejection.” 

The mere absence of an express provision for hearing the 


applicant is, in my view, no justification for refusing to hear 
him. Hearing the parties affected before passing adverse 
orders is such a well-established and cardinal rule governing 
the procedure of Çourts that the Code must be taken to assume 


1. , (1910) 21 M.L.J. 1: LL.R. 35 Mad. Lat 9 and 17 (F.B.). 
2. (1935) 69 M.L.J. 781: 1.L.R, 59 Mad. 805, 
3. (1915) 28 I.C. 957. 4, (1904) LL.R. 28 Bom: 451, 


i Subbayya 


` Nadar 


v. 
Anj aneyalu, 


~Subbayya 
Nadar 


. v. s 
Anjaneydlu, 


Latchanna 


Dora Varu 


v. 
Mallu Dora 
Varı 
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its observance in all cases a matter of course without any 
express provision in that behalf. There is no such provision, 
for instance, in S. 115 but ithas never been suggested thata 
revision petition can be dismissed without giving the petitioner 
an opportunity of being heard. Nor is the reference in O. 44, 
r. I to a ‘perusal’ by the Court of the documents specified 
sufficient, to my mind, to justify a departure from the ordinary 
cursus curiae. . 


Learned Counsel for respondents also placed reliance on 
Somasundaram Chettiar v. Arunachalam Chettiar!, as showing 
that the respondent to an application for leave to appeal in 
forma pauperis has no right to be heard, and argued that the 
petitioner could be in no better position. But the respondent 
would not be prejudiced by not being heard at the stage of the 
admission of the petition because he would be heard in support 
of the judgment and decree appealed from before the matter 1s 
finally disposed of. (Cf., the procedure under O. 41, r. 11.) 
But the dismissal of a petition without hearing the petitioner is 
quite a different matter, as the judgment sought to be appealed 
from would become final without his having had an oppor- 
tunity of showing that it was contrary to law, etc. 

I therefore set aside the rejection of the application by the 
Court below jn each case and remit it for disposal after giving 
the petitioner an opportunity of being heard. I make no order 
as to costs as the respondent was not responsible for the course 
adopted by that Court. , 

KES: Petitions alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICE HORWILL. 
Sri Rajah Yenumala Latchanna 


- Dora Varu .. Petitioner* (Respondent-1st 
ex” g : ; Defendant) 
v. 
Sri Rajah Yenumala Mallu Dora 
vanu .. Respondent (Petitioner-1st 
Plaintif ). 


Civi Procedure Code (V of 1908), S.151—Suit for partition—Defence 
denying claim in all the properties except a few which belonged to joint 
famuy—Order for interim maintenance—Whether profer—Revision—Memo- 
randum of cross re ee. 


(1932) 63 M.L.J. 28: I.L.R. 55 Mad, 9 
C.R. P. No 168 OIE } i ist May, 1940. 
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Where a person sued his father and brother for a share in some pro- 
perties of the joint family but the defence was that as most of the properties 
were self-acquired the plaintiff could not claim against all properties except 
a few mentioned in a particular schedule, but during the pendency of the suit 
the plaintiff applied for maintenance, and the lower Court awarded the 
merintenance though less than the amount applied for, 

Held, that the plaintiff was not entitled to the order of the nature 
passed, 

Maharaj Kumar Gopal Saran Narayan Singh v. Sita Debi, (1923) 77 I.C. 
718, relied on. 

The Court has no inherent power under S. 151, Civil Procedure Code, to 
pass ao interim order of maintenance. 7 

Judgment of Jackson, J., in C R. P. No. 1312 of 1930, followed. 

A memorandum of cross-objections cannot be filed in revision. The 
proper procedure will be to file a separate revision. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order dated the 5th October, 1938, of the 
District Court of West Godavari at Ellore in I. A. No. 172 of 
1938 in O. S. No. 34 of 1937. 

V. Viyyanna for Petitioner. 

Ch. Raghava Rao for Respondent. 

The Court delivered the following 

JUDGMENT.—The plaintiff brought the present suit against 
his hrother and his father for the B schedule properties which, 
he said, were allotted to him in accordance with an agreement. 
In the alternative, he prayed for partition. The defendant’s 
case is that the property is for the most part his self-acquired 
property and that the only property to which the plaintiff is 
entitled is that in Sch. I. During the pendency of the suit the 
plaintiff made an application to the Court for an interim 
maintenance of Rs. 800 a month. The learned District Judge 
has awarded Rs. 250 a month. 

The plaintiff is not entitled to an order of the nature 
passed. In Maharaj Kumar Gopal Saran Narayan -Singh v. 
Sita. Debit, a Divisional Bench of the Patna High Court held 
that a Court has no inherent power under S. 151 to pass such 
an order. That case was very, like the present, in that the 
plaintiff sued on a maintenance agreement, and only differed 
from it in that the defendant there did not admit that the plain- 
tiff was entitled to anything. Here, the defendant does admit 
that the plaintiff is entitled to something; but he does not admit 
that the plaintiff is entitled to any part of the land that he 
claims. Jackson,’ J., in C. R. P. No. 1312 of 1930, quotes 
Maharaj, Kumar Gopal Saran Narayan Singh v. Sita Debil, as 


1. (1923) 77 I.C. 718. 


Latchanna ` 
Dora Varu 


v. 
Mallu Dora 
Varu. 


Latchanna 
Dore Varu 


wv. : 
Mallu Dora 
Varm. 
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an authority for the position that the Court has no inherent 
power under S. 151 to pass an interim order of maintenance 
and pertinently adds that: 

“A Court cannot interfere with a private person’s property merely 
because he happens to be a defendant on behalf of another person merely 
because he happens to be a plaintiff. There is no inherent power in a Court 
to act without findings, so thdt if a matter ig asserted by the plaintiff and 
denied by the defendant, the Court cannot presume that the plaintiffs 


allegations are true and give some interim relief pending disposal of the 
guit.” 


In fhe face of the above decisions, I do not feel justified 
in taking into account the document in the plaintiff’s favour, 
the validity of which is denied by the defendant. The defen- 
dant does however admit that the plaintiff is entitled to some 
property, but it would be inconvenient, I consider, during the 
pendency of this suit which. I hope, will not be very much longer, 
to compel the plaintiff to take possession of property which he 
does not claim and with regard to which he may have some 
diffculty in collecting rent. Some maintenance in proportion to 
the property admittedly belonging to the plaintiff can be given; 
and I think the fairest course would be to reduce the amount 
granted to the plaintiff by the lower Court to Rs. 50 a month 
from the date of the last payment. If it is subsequently found 
that Rs. 50 a month is in excess of the mesne profits from the 
land to which the Court finds the plaintiff is entitled, the excess 
will be charged on the land awarded to the plaintiff. 


The petition is alowed to the extent indicated. There will 
be no order as to costs. 


A memorandum of cross-objections has been filed asking 
for an enhancement of the allowance. This has to be dismissed, 
whether on the ground that the plaintiff cannot be given even 
as much as was granted by the lower Court or on the ground 
that a memorandum of cross-objections cannot be filed in a 
revision petition. It could no doubt be treated as a revision 
petition if it had been filed within three months from the date 
of the passing of the order. Apparently this was not done. 
The memorandum has not been argued and it is not necessary 
to pass any order as to costs. The trial Court should jii 
the disposal of the suit. 

K. C. Petition allowed an Cross-objections 


. dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


‘PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


P. 5. Poovanalingam Pillai .. Petitioner* (Ist Respondent- 


Plaintif) 
v. 
Nagaratnam Pillai .. Respondent (Petitioner-2nd 
Defendant). 


Madras Agriculturisis Relief Act (IV of 1938), Ss. 8, 9 and 19—Pronote 
of 23rd January, 1924, endorsed to plaintiff on 26th January, 1933—Ltabtlity 
of the endorser io plaintif—If can be treated as debt incurred on original 
promissory note. 


In a suit against the endorser as well as the maker of a promissory note of 
23rd January, 1924, which was endorsed to the plaintiff on 26th January, 1933, 
a decree was passed against both. The endorser applied for scaling down. 


Held, the liability of the endorser was a personal liability the basis of 
which was the endorsement though the quantum of liability was the original 
debt under the pre-existing promissory-note. The debt is one incurred after 
Ist October, 1932, and must be scaled down under S. 9 of the Act. 


Perianna v. Sellappa, (1938) 2 M.L.J. 1068: I.L.R. (1939) Mad. 218, 
distinguished. : 

Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the order of the Court of the District Munsif 
of Manamadura dated 10th March, 1939 and made in I. A. 
No. 121 of 1938 in S. C. S. No. 113 of 1936. 


V. Ramaswams Atyar for Petitioner. 
K. V. Srimwvasa Atyar for Respondent. 
The judgment of the Court was delivered by 


Wadsworth, J.—This revision petition arises out of an 
application under Ss. 8 and 19 of Madras Act IV of 1938, to 
scale down the debt on a decree dated 29th August, 1936, in a 
promissory note suit. The present petitioner is the decree- 
holder. The original promissory note was executed on 23rd 
January, 1924, by the first defendant in favour of the second 
defendant. On 6th January, 1933, the second defendant 
endorsed the promissory note to the plaintiff, who sued upon it 
and got a decree both against the original promisor and the 
endorser. It was the second defendant (the endorser) who 
filed the application to scale down the decree. 





*C, R P. No. 1733 of 1939. 28th August, 1940, 


Wads- 
worth, J. 


Poovana- 


lin 
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The only question raised in revision is whether the debt, so 


‘far as the endorser is concerned, was incurred on 23rd January, 


1924, the date of the original promissory note in his favour, 
or on 26th January, 1933, the date of his endorsement to 
the plaintiff. It is contended on behalf of the applicant (res- 
pondent here) that the principle of the decision in Pertanna v. 
SeHappal must govern the case. That was a case in which a 
purchaser of the hypotheca was made a defendant in a suit on 
the mortgage and the learned judges decided that he was a per- 
son having a liability towards the mortgagee by reason of his 
purchase of the land, that the purchase was not the basis of any 
new ltability and that the liability then sought to be enforced 
was the liability arising out of the mortgage itself. It seems to 
us that the reasoning of that decision is not applicable to the 
facts of the present case. We are not here concerned with a 
liability charged on land, which becomes the liability of the 
purchaser of that land. Here, there is an original promissory 
note under which the applicant had no liability whatever. His 
liability was first incurred by reason of his endorsement of that 
promissory note and the date on which he incurred-that liabi- 
lity is the date of his endorsement. It is true that the extent of 
his liability is measured by the extent of the. liability of the 
original promisor. But, so far as the applicant is concerned, he 
incurred a liability for the first time on 26th January, 1933. That 
liability was a personal liability, the basis of which was his 
endorsement of the pre-existing promissory note. It is there- 
forea debt incurred after 1st October, 1932, and has to bescaled 
down under S. 9 of Madras Act IV of 1938. 


‘The revision petition is therefore allowed and the appli- 
cation is remitted to the lower Court for fresh disposal in the 
light of this judgment. In the circumstances of the case, we 
make no order as to costs. 


KS: í l Petition alowed. 


D e aaa, 
1. (1938) 2 M.L.J. 1068: I.L.R. (1939) Mad. 218, 
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PRIVY COUNCIL. T 
[On appeal from the High Court of Judicature at 
Fort William in Bengal. ] 


PRESENT :—LORD THANKERTON, Lord RUSSELL oF KLO- 
WEN, Loro NorMAND (Lord President of the Court of 
Session), SIR GEoRGe RANKIN AND.Lorp Justice GODDARD; 


The Commissioner of Income-tax, 


Bengal .. Appellanti" 
v 


Messrs. Mahaliram Ramjidas .. Respondents. 


Indian Income-tax Act (XI of 1922), S. 34—Income-tax authorities 
kaving reason to suppose that return of income was false—Quasi judicial 
anquiry—tlf essential before ordering further return. ; 

The respondent frm made a statutory return of income under S. 2 
{2) which showed a loss and were accordingly assessed to income-tax at nil 
for the material year. i f l 

Subsequently allegations were made to the Income-tax Officer that the 
firm’s return was false. Ex porte and informal enquiries having satisfied the 
-officer that the firm had deliberately misled him and that prima facie charge- 
able income had escaped assessment he issued a noticeto the firm under 
S. 34. The firm having contended that such a notice could not be validly 


served on them until they had had an opportunity of being heard, the matter” 


was referred to the High Court on a case stated under S. 66 (1) of the Act. 
The High Court held in effect that the Income-tax Officer was not entitled to 


exercise his powers under S. 34 unless he had first held a quasi judicial . 


enquiry to which assessee had been convened, On appeal, 

Held, the Income-tax Officer is not required by the section to convene 
the assessee or to intimate to him the nature of the alleged escape from 
taxation, or to give him an opportunity to be heard before he decides to put 
into operation the powers which the section confers. . 

Decision of the High Court, A I.R. 1938 Cal. 557, reversed. , 

Appeal from the decision of the High Court, Fort William 
in Bengal dated 24th February, 1938 (Derbyshire, C. J. and 
Panckridge, J.t) on a reference under S. 66 (1) of the Indian 
Income-tax Act, 1922. ; l l 

The facts and arguments appear from the judgment of .the 
Board. l i 

J. Millard Tucker, K.C. and W. Wallach for Appellant. 

J. F. Parekh for Respondent firm. | 

Their Lordships’ judgment was delivered by . a 

Lord NoRMAND.—This is an appeal by the Commissioner 
of Income-tax, Bengal, against a judgment of the High Court 
of Judicature at Fort William in Bengal delivered on a reference 
made under S. 66 (1) of ‘the Indian Income-tax Act, 1922. 

a a 
* P.C,Appeal No. 27 of 1939. - ne 25th April, 1940, 


t ALR, 1938 Cal. 557, ` 
73 y } 
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The ern are a registered partnership firm carrying on 
business in Calcutta. 


The question in the appeal turns on the true construction 
of S. 34 of the Indian Incometax Act, 1922. That section 
enacts :— 

“34. If for any reason income, profits or gains chargeable to income-tax 
has escaped assessment in any year or has been assessed at too low a rate, 
the Income-tax Officer may, at any time within one year of the end of that 


year, serve on the person liable to pay tax on such income, profits or gains, 
or, in the case of a company, on the principal officer thereof, a notice contain- 


‘ing all or any of the requirements which may be included ina notice under 


sub-S, (2) of S. 22 and may -proceed to assess or re-assess such income, 
profits or gains, and the provisions of this Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued under that sub-section: 


Provided that the tax shall be charged ‘at the rate at which it-would 
have been charged had the income, profits or gains not escaped assessment, 
or full assessment, as the case may be.” 


The question at issue was formulated in Ae reference as 
follows :— 


‘Where the Income-tax Officer has, on such materials and informations 
as are available to him, reason to believe that income from any of the heads 
of income described under S. 6 of the Indian Income-tax Act—in the present 
instance, from ‘business’ and ‘other sources’, which should have been assessed 
in the year of assessment, has escaped assessment, and, asa result of such 
enquiries and investigations as are possible at that stage, has been satisfied 
as stated in paragraph 3 of the statement that a prima facie case has been 
made out against the assessee ‘for assessment under S. 34 of the Act, 
whether, on a true construction of S. 4'of the Act, itis not open for the 
Incometax Officer to initiate proceedings under S. 3%, affording at the same 
time ample opportunities to the assessee to produce such evidence to the 
contrary as he likes, in the course of the proceedings thus initiated, or, on 
the other hand, does the section contemplate that the factum of such escape- 

ment should have been first proved and definitely found and, determined by 
an independent enquiry, before the Income-tax Officer can assume jurisdic- 
tion to re-open the assessment under S. 34?” 


The learned Judges of the High Court criticised this for- 
mulation, holding that is was not in proper form and that it 
was made up of several involved questions connected with each 
other. They therefore did not render a positive or negative 
answer to either of the alternative branches of the question, but 
the judgment of the Court delivered by the learned Chief 
Justice construes S. 34 as requiring the Income-tax Officer to 
indicate to the assessee the nature of the alleged escapement 
from assessment and to give the assessee ay opportunity of 
being. heard, before the Income-tax Officer decides that income 
has escaped assessment and before proceeding to exercise his 


t 
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powers under S. 34. To put the decision negatively, the Court. 
held that the Income-tax Officer was not entitled to exercise his: 
powers under the section unless he had frst held a quasi-judicial 
enquiry to which the assessee had been convened. The ques- 
tion now is whether that decision is, well founded in law. 


Though the appeal is concerned with a general question of 
the construction of S. 34, it is necessary for a clear under- 
standing of it that the facts which give rise to it should be 
briefly explained under reference to other material provisions 
of the Act which were in force in 1932-33, the year of assess- 
ment. These provisions are to be found in 5s. 22 and 23 
of the Act. Under S. 22 (2) the Income-tax Officer must 


serve notice on any person, other than a company, whose total 
income is in the Income-tax Officer's opinion of such an amount 


as to render euch person liable to income-tax, requiring him to 
furnish a return in the prescribed form of his total income 
during the previous year. Sub-S. (4) authorises the Income- 
tax Officer to serve on any person upon whom a notice has been 


served under sub-S. (2) a further notice requiring him to pro- 
duce accounts and documents, subject to the limitation that he 


shall not require the production of any accounts relating to a 
period more than three years prior to the year previous to the 
year of assessment. S. 23 provides for the making of . the 
assessment. Sub-S. (1) requires the Income-tax Officer, if he 
is satisfied that the return made under S.22 is correct and 


complete, to ‘assess the total’ income and to determine the’ 


sum payable. Under sub-S. (2) if the Income-tax Officer has 
reason to believe that the return is‘ incorrect or incomplete he 
must serve on the person who made the return a notice requiring 
him either to attend at the Incéme-tax Officer’s office or to pro~ 
duce any evidence relied on in support of the return.: Sub- 
S. (3) provides that the Income-tax Officer, after hearing such 
evidence as the person who made the return may produce and 
such other evidence as the Income-tax Officer may require on 
specified points, shall by an order in’ writing” assess the total 
income and determine the sum payable. Sub-S. (4) makes 
provision for an assessment by the Income-tax Officer to the 
best of his judgment if the assessee fails to make a return or to 
comply with the tepms of the notices issued to him. This whole 
procedure, it may be recalled, not only applies on first assessment 
butis also*prescribed by S. 34 if for any reason income, profits 
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or gains have escaped assessment or have been assessed at too 
low a rate. 


In the present case the procedure under S. 22 was put into 
operation by the Income-tax Officer and the respondents in 
reply to the notice issued under sub-S. (2) made a return in 
which they entered under the head “business, trade, commerce, 
etc.” a loss of Rs. 8,54,385. The Income-tax Officer accepted 
the return as correct and complete and on the 23rd December, 
1932, assessed the total income of the respondents at nil for the 
year 1932-33. But at the beginning of January, 1934, the 
Income-tax Officer received information that the account books 
of the assessees produced before the department had always 
been manipulated, that a comparison of the cash book with the 
bank pass books within recent years would show that they did 
not agree and that large sums of money which had been shown 
as received by the assessees in their bank pass books were not 
entered in the cash book. Specific instances of some of 
these discrepancies and inaccuracies were supplied by the infor- 
mant. This naturally gave the Income-tax Officer food for 
thought, and after receipt of the information and before issuing 
notice under S. 34 he made such enquiries as were possible 
about the truth of the information. These enquiries were 
informal and ex parte. As a result of them the Income-tax 
Officer was satished (1) that the allegations of discrepancies 
between the assessees’ books of accounts produced at the assess- 
ment and some of the entries in ‘their bank pass books were not 
without foundation; (2) that the assessees had withheld or 
suppressed relevant facts and information and thereby delibe- 
rately misled the Income-tax Officer; and (3) that a prima facte 
case that some income chargeable to Income-tax had escaped 
assessment was made out. Accordingly on 5th February, 1934, 
the Income-tax Officer made an order directing notice to issue 
under S..22 (2) read along with S. 34, and on &th February, 
1934, a notice was issued to the respondents in these terms :— 

“Whereas I have reason to believe that your income from business and 
other sources which should have been assessed in the financial year ending 
the 31st March, 1933, has wholly escaped assessment and I therefore propose 
to assess the said income that has escaped assessment. I hereby require you, 
to deliver to me, not later than the 9th March, 1934, or within 30 days of the 
receipt of this notice. a return in the attached form of your income from all 


sources which was assessable in the said year ending the 31st March, 1933,""" 
On 22nd March, 1934, the respondents filed a new return 


showing-the same loss ‘as was shown in the origirfal return. 
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‘The Income-tax Officer on 21st.May, 1934, issued further notices 
under Ss. 22 (4) and 23 (2) and thereafter further procedure 
followed, including applications by the respondents to the High 
Court for the purpose of preventing the Income-tax Officer from 
proceeding with a new assessment, on the ground, inter aha, 
that S. 34 had been put into operation without giving the 
respondents an opportunity: of being heard. It is not, however, 
necessary to discuss these proceedings, because eventually the 
convenient and competent course was taken of staying proceed- 
ings under S. 34 till the question at issue should be settled on a 
case stated under S. 66 (1) of the Act 

Learned Counsel for the respondents submitted an argu- 
ment that the facts alleged did not bring the case within the 
scope of S. 34. This is an argument which is not open to the 
respondents on the terms of the reference, which assume a case 
that falls within the terms of S. 34.and on that assumption 
raise the general question, what on a sound construction of the 
section is the duty of the Income-tax authorities before issuing 
a notice under S. 22, 

S. 34 is unhappily and even ungrammatically phrased. It is 
expressed impersonally, and it fails to state by whom and by 
what procedure it is to be established that income, profits or 
gains have escaped assessment or have been assessed at too low 
arate. There is fortunately no dispute that the person who 
must make that decision is the Income-tax Officer, for, apart 
from the assessee, no one else is in a position to say whether 
income has been assessed or at what rate it has been assessed. 
The omission to prescribe expressly what the nature of the 
decision should be and by what procedure it must be reached is 
all the more surprising because in other sections of the Act the 
legislature has been careful to define what is necessary in these 
respects. This circumstance was founded on by the learned 
Counsel for the respondents, who pointed out that where some 
fact had to be established merely prima facie to the satisfaction 
of the Income-tax Officer in the bona fide exercise of his dis- 
cretion, this was expressed by such phraseology as “When it 
appears to the Income-tax Officer”, or “if the Income-tax 
Officer has reason to believe”. On the other hand, when the 
statute requires that the Income-tax Officer shall‘make a decision, 
which is final so får as he is concerned, upon a matter of ‘fact, 


the usual expression is “if he is satisfied”. When that expres- 
sion is uséd, however, express provision -is also made whereby 
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the interested parties. may be heard either by the Income-tax 
‘Officer himself (S. 25-A and S. 28) or by the Assistant 
Commissioner (S. 3-A) before any definitive’ action. is 
taken. -In one place (S. 26) the formula is ‘where it is found”, 
but in this: instance the decision is made by the Income-tax 
Officer in the course of making an assessment and when an 
enquiry under S. 23 is open. Learned Counsel for the respon- 
dents maintained that in a taxing Act the construction more 
favourable’ to the assessee should be preferred and he suggested 
-that S. 34 should be read as if it were introduced by the words 
“Tf the Income-tax Officer is satisfied” or the words “If it is 
‘found’. But this suggestion is. not in itself helpful to the 
respondents, since the words proposed to be implied do not 
‘carry with them by a further implication a direction to hold a 
quasi-judicial enquiry; and the real question is whether the 
section should be read subject to an implied protmso that ‘the 
‘Income-tax Officer, shall not apply the procedure prescribed by 
the- section except after a decision taken in a quasi-judicial 


enquiry. 


_ » The section, i tnougle it is part of a taxing Act, imposes 
no charge on the subject, and deals merely with the machinery 


of assessment. In interpreting provisions of this kind the rule 


is that that construction should be preferred which makes the 
machinery workable, ut res valeat potius quam pereat. In the 
present instance two considerations are in their Lordships’ 
opinion decisive. First, no powers are imposed by the section 
on the Income-tax Officer to convene the assessee, or to issue 
notices calling on him, to produce documents, though these 
powers are essential if the Income-tax Officer is to conduct a 
quasi-judicial enquiry before deciding that profits have escaped 
assessment or have been assessed at too low a rate. In Rex v. 
Kensington Income-tax Commussionersl, S. 52 of the Taxes 
Management Act, 1880 (now S.125 of the Income-tax Act, 
1918) came under consideration of the Divisional Court. It 
was contended on hehalf of the subject taxpayer that the 
section imposed as a condition precedent to the operation of the 
section an obligation on the part of the surveyor to obtain legal 
evidence that the return was defective.. The words to be 
construed were “if the surveyor discovers that any properties or 
2 ‘1. (1913) 3 K.B. 870. m 
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profits chargeable to tax have been omitted from the first 
assessment”. Rejecting this contention Lush, J., said: l 


“Itis certainly remarkable that the statute . . . . contains no 
machinery for enabling the surveyor to obtain the evidence which it is said 
he must obtain before his jurisdiction under the section arises. He is nota 
judicial officer; he has no power to compel witnesses to give evidence, or to 
administer an oath if they are willing to give evidence. He has no means of 
obtaining that evidence without which, according to the contention, the juris- 
diction does not arise.” 

The decision of the Divisional Court in that case ultimately 
turned on a question not material to the present issue. It was 
reversed by the Court of Appeal (Res v. Kensington Income- 
tay Commussioners!), but the Court of Appeal did not differ 
from the observations of Lush, J., cited above, as is made clear 
by the judgment of Pickford, L. J. (at p. 445). Caution is ne- 


cessary in applying decisions on a British Income-tax Act to the 


Indian Income-tax Act, but the reasoning of Lush, J., is general 


and is not affected by specialties of the British Act. It is ap- 


posite to the respondents’ contention in the present case. Their 
Lordships are of opinion, in accordance with that reasoning, that 
it cannot be a condition precedent to the operation of S. 34 that 
the Income-tax Officer should hold a quasi-judicial enquiry, 
because the powers necessary for such an enquiry are not con- 
ferred upon him. But there is a second consideration which is 
no less conclusive. The operative part of S. 34 empowers the 
Income-tax Officer to proceed de novo under sub-S. 2 of S. 22, 
and that in turn leads, if there-should still be a question of the 
accuracy of the return, to an enquiry under S. 23 (2) and (3), 
and in that enquiry the assessee has a statutory right to appear 
and to produce evidence. Therefore a construction of S. 34 
which requires a quasi-judicial enquiry to be held before the 
powers under the section can be operated would result in mere 
duplication of procedure and in two enquiries of the same kind, 
into the same matter, conducted by the same official, and with- 
out any advantage to the parties. A construction so unreason- 
able and unpractical ought not to be preferred when another 
construction is open. Accordingly their Lordships are of 
opinion that the Income-tax Officer is not required by the 
section to convene the assessee, or to intimate to him the nature 
of the alleged escapement, or to give him an, opportunity of 
being heard, before he decides to operate the powers conferred 
å ———— Se - aeai : ‘ g 
1. (1914) 3 KB. 429. 
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by the section. In the opinion of their Lordships the view 
which the learned judges of the High Court have taken of the 
section is too narrow, and the notice sent to the respondents on 
8th February, 1934, is in form a competent preliminary to a new 
assessment. 

The question in the reference is so framed that an answer 
to the first branch in the affirmative and to the second branch in 
the negative might be misleading and fail to give exact eflect to 
the opinion of their Lordships. Their Lordships think that the 
proper answer to be given is that to enable the Income-tax 
Officer to initiate proceedings under S. 34 it is enough that the 
Income-tax Officer on the information which he has before him 
and in good faith considers that he has good ground for believ- 
ing that the assessee’s profits have for some reason escaped 
assessment or have been assessed at too low a rate. The result 
is that their Lordships will humbly advise His Majesty that the 
appeal should be allowed, and that the order of the High Court 
should be set aside. The respondents should pay the appellant’s 
costs in the proceedings on the reference before the High Court 
and before the Board. . 

Solicitors for Appellant : The Solicitor, India Office. 

solicitors for Respondents: Stanley Johnson & Alten, 


Rete. . 
K.S. Appeal alowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR, JUSTICE PATANJALI SASTRI. 
Kaza Suryanarayana ©.. Penttoner* (Respon- 
dent-Decree-holder ) 
v. ; 
Sree Rajah Sobhanadri Appa Rao Baha- 
dur Zamindar Garu of Talaprolu 


. Estate at Nuzvid and others . .. Respondents (Peti- 
i tioner and Auction- 
purchaser). 


Madras Estates Land Act (IX of 1908), Ss. 132 and 192—Arrears of rent 
Revenue sale—Sale set aside as the land did not belong to the party claim- 
ing rent— Petition against order—No application wider O. 21, r. 90, Civil 
Procedure Code—Whetiher Civil Procedure Code apphes in enttrety. 

S. 192 of tha Madras Estates Land Act makes O. 21, r. 92, not applicable 
to sales in execution of decrees for rent passed ynder the former Act. | 
a R  — — eee 


” C. R P. No. 1044 of 1937. . ae Sth August, 1940.. 
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_Jagannatha Pillai v. Kathapertumal Pillai, (1927) 53 M.L.J. 688: I.L.R. 51 
Mad. 76, followed. 


Where the petitioner contended that an order of the Deputy Collector 
setting aside a rent sale was wrong on the ground that O.21, r. 90, Civil 
Procedure Code, was not applicable to sales in execution of decrees for rent 
passed under the Act, 

Held, the petitioner was entitled to have his petition allowed. 

The amendment to S. 192 ofthe Madras Estates Land Act by Act VII 
of 1934 does not make any substantial difference in the applicability of the 
Civil Procedure Code read subject to S. 132 of the Act, which provides a 
complete Code of Procedure applicable to the execution by a Revenue Cour 
of any decree for arrears of rent. 


Gopalakrishnayya vy. Narasimha Rao, (1939) 2 M.L.J. 120, referred to. 


Petition under S. 115 of Act of 1908 praying the High 
Court to revise the order of the Court of the Deputy Collector 
of Nuzvid dated 14th April, 1937 and made in E. P. No. 311 
of 1936 in S. S. No. 20 of 1934. 


P. Somasundaram for Petitioner. 
G. Ramakrishna Rao for Respondents. 
The Court delivered the following ` 


JupcMEzNnT.—This is a petition to revise the order of the 
Deputy Collector, Nuzvid Division, setting aside a rent sale held 
on 19th December, 1936. The petitioner who is the Agra- 
haramdar of Singanagudam village obtained a decree for 
arrears of rent due by a tenant and brought his holding to sale 
in execution of the decree. The Revenue Inspector, Nuzvid, 
was appointed as the selling officer and he posted the sale to be 
held on 19th December, 1936. Meanwhile on 2nd December, 
1936, the first respondent herein, the Zamindar of Talaprolu 
Estate, which adjoined the Agraharam addressed a letter to the 
Deputy Collector alleging that the holding which had been 
proclaiined for sale formed part of Ranganagudam village 
comprised in his estate and that the petitioner had no right to 
bring it to sale as part of his Singanagudam Agraharam. This 
letter was forwarded by the Deputy Collector to the selling 
officer, ‘for information and necessary action”. No notice of 
this letter was given to the petitioner but on the date fixed for 
sale, the selling officer called upon the agent of the petitioner 
who had come there to attend the sale to answer the allegations 
in the letter sefit by the first respondent. The agent filed a 
counter-statement alleging: that the property sought to be sold 
was part of the petitioner’s Agraharam, that it was in the 
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possession and enjoyment of the judgment-debtor as a ‘ryot’ of 
the Agraharam village and that the claim of the first respon- 
dent was unfounded. The Officer took statements from the 
karnam and two ryots of Ranganagudem who supported the 
first respondent’s claim, while the judgment-debtor and his 
brother filed statements supporting the petitioner’s case. On 
these statements, the Revenue Inspector came to the conclusion 
that the land in question did not belong to the petitioner’s 
village but formed part of the first respondent’s Zamindari 
village Ranganagudam. In spite of this conclusion, he con- 
ducted the sale and knocked down the property to the second 
respondent who was the highest bidder, and submitted the sale 
records together with the record of his enquiry to the lower 
Court. That Court, however, set aside the sale on the ground 
that the selling officer having found that the land ordered to be 
sold was not part of the’ petitioner’s village ought to have 
Postponed the sale and submitted the records of his enquiry for 
orders of the Court and that the petitioner played a fraud on 
the Court by attempting to bring to sale a holding which was 
no part of his village. It accordingly directed the refund of 
the purchase money to the second respondent. In passing this 
order, the Court purported to act under O, 21, r. 90, Civil Pro- 
cedure Code, read with S. 192 of the Madras Estates Land 
Act, though no application was made by the first respondent 
under that provision. 


Learned counsel for the petitioner has challenged the 
validity of this order mainly on the ground that the Court has 
no power to set aside the sale under O. 21, r. 90, Civil Proce- 
dure Code, as that provision is not made applicable by S. 192 
of the Madras Estates Land Act to sales in execution of 
decrees for rent passed under that Act. The respondent raised 
a preliminary objection to the maintainability of the revision 
petition. It was contended for him that O. 21, r. 90 as well as 
O. 43, r. 1 (7) applies to proceedings under the Estates Land 
Act and that therefore the petitioner’s remedy was io appeal 
from the order now sought to be revised. 


The question whether S. 192 of the Madras Estates Land 
Act makes O. 21, rr. 90 and 92 applicable to sales in execution 
of decrees for rent passed under the former Act was decided in 
the negative by a. Bench of.this Court in Jagannatha Pillai Ve 
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Kathaperumal Pillail and that décision is binding on me. It -_ Surya- 
narayana 

was, however, pointed out by learned Counsel for the frst res- v. 

pondent that that case was decided before S. 192 of the Act was Suce Rajah 

amended by Act VII of 1934 and that the reasoning based on Ap heey 

the specific exclusion of Chapter 43 of the Civil Procedure vee 

Code of 1882 corresponding to O. 43, r. 1 of the present Code 

from the provisions made applicable to proceedings under the 

Act could no longer apply. Jackson, J., observed at page 82: 


“Under the procedure, which, as now suggested, S. 192 is supposed to 
import, the sale is confirmed, and the aggrieved party has no appeal because 
S. 192 excludes Chapter (Order) XLIII, and no suit, because O. 21, r. 92 
precludes a suit.” 


This anomaly, it is urged, cannot occur after the amend- 
ment of S. 192 as it does not now specifically exclude the 
application of O. 43 to proceedings under the Estates Land 
Act. Ido not consider that this makes any difference, The 
substantial reasoning on which the decision in Jagannatha 
Pillai v. Kathaperumal Pillait is based is that S. 132 by making 
the provisions of Chapter VI of the Estates Land Act appli- 
cable to the execution by a Revenue Court of any decree for 
arrears of rent, provides a complete Code of Procedure, and 
S. 192 whigh applies the provisions of the Code of Civil Pro- 
cedure to proceedings under the Act must be read subject to 
S. 132. In fact, the decision was followed and applied even 
after the amendment of S..192 in Gopalakrishnayya v. Nara- 
imha Rao’. . l 

It follows that the preliminary objection should be over- 
ruled and the revision petition should be allowed. The 
petitioner will have his costs here and below to be paid by the 
first respondent. 

KG: Petition allowed. 


Á 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE VENKATARAMANA RAO, 


Maragadhammal .. Appellani*™ 
v. l 
, he 
‘Yasodhammal .. Respondent. oe 


Court-fees—Nature and scope of probate proceedings—Judgment 


v 
directing issue of probate declaring the will to be genuine—If ‘final judgment Bel ater 
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—Appeal against—Court-fees nae RES High Court Original Side 
Fees Rules, Appendix II, No, 35. 


Question of title to property is not within the province of a Probate 
Court. The only question before it is whether a person died testate or 
intestate and who is entitled to the administration of the estate and-if he 
died testate whether the executor is entitled to the grant of probate. A 
judgment directing the issue of probate after declaring the will genuine isa 
final judgment. The subject-matter of an appeal against such a judgment 
is incapable of valuation and the person preferring an appeal is entitled to 
put his own valuation upon it. The minimum fee of Rs. 225 under High 
Court Fees Rules, Appendix II, No. 35 is the proper court-fee payable for 
such appeal. 


Reference under Court Fees Act, S. 5 in Original Side 
Appeal sought to be filed against the judgment of Somayya, J., 
in T. O. S. No. 11 of 1938 in Original Testamentary a 
tion of the High Court. 


K. Narasimha Atyar and A. S. Nataraja Aiyar for Appel- 
lant. 3 | i 

The Government Pleader (B. Sitarama Rao) instructed by 
The Government Solicitor on behalf of the Government. 


The Court delivered the following 


JUDGMENT.—The question for decision is, what is the 
Court-fee payable on the Memorandum of Appeal, which was 
pucsented against the judgment of my learned brother Somayya, 
J. in T. O. S. No. 11 of 1938 by which he directed the issue 
of a probate after declaring the will propounded by the respon- 
dent to be genuine. The appellant paid a court-fee of Rs. 225. 
The learned Master is of the opinion that an ad valorem stamp 
duty is payable under No. 35 of the High Court Fees 
Rules. The office is of the opinion that under No. 35 the 
appellant has to pay a stamp duty on Rs. 7,615-12-5 at which 
the testamentary suit has been valued and the same must be 
deemed to be the valuation in the appeal. The appellant contends 
that the subject-matter is incapable of valuation, but he however 
values, it at Rs. 2,000 and states that the stamp duty paid by 
him is correct. The question is, is the contention of the 
appellant soundr 


The rule governing this matter is No. 35 of the Original 
Side Fees Rules which runs thus: 
“Memorandum of appeal from a final judgment: 
When the value of the subject-matter of the appeal does 
not exceed Rs. 2,500 » Rs. 225 


And for every Rs. 1,000 or part ae in excess of, 
Rs. 2,500 so yt 5.” 
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There can be ‘no question that the appeal is from a final 
judgment (vide Perumal Chetty v. Kandasamy Chetiy!). But 
the question that has to be decided is, what is the subject-matter 
of the appeal? In deciding this question the nature of the 
probate proceedings has to be considered. In a probate 
proceeding no question of title to property is adjudicated as it 
is not within the province of a Probate Court to go into it. The 
only question before it is whether a person died testate or 
intestate and who is entitled to the administration of the estate, 
and if he died testate whether the executor is entitled to the 
grant of probate. In Pran Kumar Pai Chaudhury v. Darpahart 
Pal Chaudhury2, Sanderson, C.J., described the nature of a 
probate proceeding thus: 

“I propose to consider what is the nature of the proceedings in 
connexion with an application for a grant of probate. There is no doubt 
that in such proceedings the question of title to property does not arise. 
The question is whether one or other of the parties to the proceedings is 
entitled to represent the estate. But, when the proceedings are contested, 
as in this case, the Court has to try an issue which arises between the parties 
and which involves the question whether the plaintiff is entitled to havea 
grant of probate or whether the person, who has entered a caveat and who 


has become a defendant, has substantiated and proved the defence which he 
has set up.” 


The léarned Chief Justice then referred to the case of 
In the goods of Colonel John Shelton, deceased’, where the 
mature of the proceedings is described thus: 


“A contest for probate is a suit to try the question of testacy or 
intestacy, aod that administration is a matter of civil right.” 


This is the view which has also been taken by a Bench of 
this Court in Rodrigues v. Mathias*. In that case the question 
was what is the stamp duty payable in the High Court on a 
memorandum of ‘appeal presented against an order granting 
probate by a District Court? In dealing with that question 
Sankaran Nair and Munro, JJ., observed thus: ` . 


“We also think that on principle an ad valorem stamp should not be 
Jevied in such cases. The only title which the order appealed against gives 
to the petitioner is the right to administer the estate and if he has to sue to 
Tecover the estate he will have to pay stamp duty on its value. We do not 
think stamp duty on the value of the estate should be twice exacted.” 


Having regard to the nature of the right that is agitated 
in a probate proceeding, the subject-matter ‘of the appeal in 





1. (1922) 44 M.L.J, 146: IL R. 46 Mad. 592. 2. (1926) I.L R. 54 Cal, 126. 
3. (1846) Montriou Reports, 167 at 173: Sanjeeva Rao’s Indian 
n Decisions, Old Series, Volume I, page 590. 
: 4. (1911) 21 M L.J. 481. i 
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my opinion miust be deemed to be incapable of valuation or the 
person who is preferring the appeal is entitled to put his own 
valuation upon it. In Miss Eva Mountstephens v. Mr. Hunter 
Garnett Ormel, the view taken was that the subject-matter in. 
dispute in an appeal against an order issuing probate was impos- 
sible to.be estimated at a money value. There is no provision in 
the Original Side Rules as to payment of any fixed fee in regard 
to matters which are incapable of valuation as provided ix the 
Court Fees Act. The only indication that can be gathered from 
the Fees Rulesis a note to Rule No. 1 inregard to a plaint 
which is that the plaint shall contain a statement of the value 
of the subject-matter of the suit for purposes of calculating the 
court-fees payable thereon under this item. The plaintiff shall, 
in preparing the statement, follow as far as possible the , provi- 
sions of S. 7 of the Court Fees Act, 1870, as amended by: 
Madras Act V of 1922. S.7 of the Court Fees Act does not 
provide for all s. It seems to me that if the subject-matter 
of an appeal is viéwed to be incapable of valuation which in my 
view is the correct basis, the minimum fee for the memorandum 
of appeal provided according to the High Court Fees Rules, 
namely, Rs. 225 is the proper fee leviable. But if the appellant 
is entitled to’ put his own valuation—and he has put his valua- 
tion here at Rs, 2,000—the fee that has been paid is the proper 
fee. I therefore decide that the appellant need not pay any 
further court-fee. The Government Solicitor will get his costs 
Rs. 35 from the Government. ° a 

K Si Reference answered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT?~-MR. JUSTICE -PATANJALI SASTRI. i 
Chinniya Pillai and another .. Petsttoners* (Petitioners) 
: eati 

Subbaratnam Pillai .. Respondent (Respondent). 

Madras Local Boards Act (XIV of 1920), S. 55 (2) (b)—Person whose 
adjudication ts annulled under Provincial Insolvency Act (V of 1920), S. 43 
—If ‘undischarged insolvent’ disqualified for electionas member to a Local 
Board. os 

Annulment of adjudication on whatever ground itis based, must be taken 


to put an end to the legal character of an insolvent which adjudication under 
the Act confers upon a debtor and a person whose adjudication is annulled 


1. (1913) LL.R. 35 All. 448. 
* C. R. P. No. 581 of 1940. ae 31st July? 1940. 
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under S. 43 cannot therefore be held to be’ an ‘undischarged insolvent’ dis- 
qualified for election to a Local Board under Madras Local Boards Act, S. 55 
(2) (b). The meaning of ‘undischarged insolvent’ in S. 55 (2) (b) of the 
Local Boards Act cannot be controlled by anything contained in S. 73 of the 
Provincial Insolvency Act. 


Petition under Ss. 115 of Act N of 1908 and 224 of the 
Government of India Act, praying the High Court to revise the 
order of the District Court of Trichinopoly dated 11th November, 
1939, in O.P. No. 127 of 1938. 

T. A. Ramasamt Reddi for Petitioners. 

A.V. Narayanaswams Aiyar for Respondent. 

The Court delivered the following 

JupGMENT.—The question that falls to be decided in this 
revision petition is whether a person whose adjudication is 
annulled under'S. 43 of the Provincial Insolvency Act is 
disqualified for election as a member of a Local Board as an 
‘undischarged insolvent’ under S. 55 (2) (b) of the Madras 
Local Boards Act. The respondent was adjudicated insolvent 
in 1928 and the adjudication was annulled in 1932 as he did 
not apply for discharge within the time prescribed. He was 
elected as a member of the Samayapuram-Kannanore Panchayat 
Board in June, 1938. Apparently no objection was raised on 
the ground of disqualification when he offered himself for 
election nor was any proceeding instituted to set aside his 
election after he was elected, but the petitioner who was also a 
member of the Board applied under S. 57 on 21st November, 
1938, io the District Judge, T'richinopoly, in which the area of 
the Local Board is situated, to determine whether or not the 
respondent was disqualified under S. 55 of the Act. The learned 
District Judge held that the adjudication of the respondent 
having been annulled, he could not be said to bean ‘undischarged 
insolvent’ and accordingly rejected the application. This civil 
revision petition is directed against that order. 

The petitioner’s learned counsel contends that the expression 
‘andischarged insolvent’ should be understood in a literal sense 
and that once a person was adjudicated insolvent he remained an 
‘andischarged insolvent’ unless he obtained an order of discharge, 
though the adjudication itself was subsequently annulled. Ihave 
no hesitationin rejecting this contention, as its acceptance would 
lead to the obvioys anomaly that a debtor who has obtained his 
discharge on a partial payment of his debts would be qualified 
for election to Local Boards, whereas a person whose adjudica- 
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Pillai 
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Subba- 
ratnam 
Pillai. 
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tion bas been annulled under S. 35 of the Provincial Insol- 
vency Act either on the ground that he ought not to have been 
adjudged insolvent or that his debts have been paid in full, 
would continue to be disqualified for such election as he would 
be an ‘undischarged insolvent’ in the sense contended for by the 
petitioner’s counsel. This certainly could not have been the 
intention of the Legislature in enacting S. 55 (2) (b). The 
petitioner’s learned Counsel recognising this .reductio ad 
absurdem endeavoured to draw a distinction between. an annul- 
ment of adjudication under S. 35 and an annulment under S. 43 
of the Provincial Insolvency Act, on the ground that annulment 
under the latter provision does not remove the taint of insolvency 
but only emphasises the debtor’s insolvent state, and he placed 
reliance on S. 73 of that Act as recognising. the distinction. 
Apart from this section the bearing of which on the question in 
dispute I will presently consider, the Act makes no distinction 
between annulments of adjudication based on one ground or 
another so far as their legal effect is concerned. There are three 
sections in the Act which provide for annulment of adjudica- 
tion, namely, Ss. 35, 39 and 43, and S. 37, which indicates what 
consequences are to follow on such annulment, is made applicable 
in each case. It seems to me therefore that annulment of 
adjudication on whatever ground it is based, must be taken to 
put an end to the legal character of an insolvent which adjudica- 
tion under the Act confers upon a debtor. The extinction of 
such character due to annulment may operate to the advantage 
or to the prejudice of the person concerned according to the 
circumstances in which his adjudication is annulled, but it is 
clear that he can no longer be regarded in the eye of the law as 
an insolvent. It follows therefore that the respondent in this 
case cannot be held to be an ‘undischarged insolvent’. 

It remains to consider whether this conclusion is affected 
by anything contained in S. 73 of the Provincial Insolvency Act. 
That section relates to disqualification of insolvent debtors and 
so far as it is material here, runs thus: 


“73. (1) Where a debtor is adjudged or readjudged insolvent under 
this Act, he shall, subject to the PEOD of this section, be ginalugad 
from— 

+ * . +. * 

(c) being elected or sitting or voting as member of any local authority, 
(2) The disqualifications which an insolvent is “subject to under this 
R shall be removed and shall cease ifi— 
` -+ €a) the order of adjudication is annulled under S. 35, or -°* zoe te 


I] _THE MADRAS LAW JOURNAL REPORTS. 593 


(b) he obtains from the Court an order of distharge, whether'absolute 
or conditional, with a certificate that his insolvency was caused by. misfor- 
tune mitaont any misconduct on his part.” 


1 


It is sess that under this provision, a person adjudged 
an insolvent continues to be disqualified for election as member 
of any local authority notwithstanding the annulment of his 
adjudication under S. 43 of the Act and in this respect the 
provision goes beyond S. 55 (2) (b) of the Local Boards Act. 
 Retitioner’s learned Counsel did not argue before me that S. 73 
enacted by the Centra! Legislature ought to prevail against 
S. 55 of the Local Boards Act passed by the Provincial Legis- 
lature. Such a contention will obviously be of no assistance 
to the petitioner, as the application in this case; was made to the 
lower Court under the special procedure provided by S.-57 of 
the Local Boards Act whereby jurisdiction is conferred upon 
the District Judge to decide questions of disqualification under 
certain specific provisions only, namely, Ss. 54, 55, 56 and 59 
of that Act. All that was argued was that the expression 
‘indischarged insolvent’ used in-S. 55 (2) (b}' must be under- 
stood in the light of the provisions of S. 73 of the Provincial 
insolvency Act so as to avoid a discrepancy between the two 
provisions. J am unable to see how this can be done consist- 
‘ently with established principles: governing.. construction _ of 
statutes. The two provisions, though relating: to .disqualifica- 
tion for election to Local Boards, so far as if arises out of 
insolvency, are worded altogether differently and the expression 
‘undischarged insolvent’ does not occur in S. 73.. Petitioner’s 
counsel pointed out that the expression cuncertificated bankrupt’ 
in S. 55 (2) (b) of the Local Boards Act must refer to the 
certificate which is provided for in S, 73 (3) of the other Act 


‘and argued that the two sections must be read together. I fail ° 


“to see how the meaning of the expression ‘undischarged' insol- 
‘vent’ in the former ‘section ¢an be controlled by anything 
‘contained in'S. 73. It may be that the respondent is dis- 
qualified for membership ; -of the Panchayat Board in 
‘question by virtue of the provisions of S. 73. and that, in an 
‘appropriate proceeding, _ he may be declared ' to be so -dis- 
qualified. But that, in my opinion, cannot affect the question 
“whether the respopdent is' disqualified under `S; ‘55 (2) (b) of 
‘the Madras Local Boards Act.’ The Court below _was concern- 


ed only with this question in the proceeding out of which this 
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Civil Revision Petition arises, and agreeing with its conclusion 
I dismiss this petition with costs. 


K. S. Petition dismissed.. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


[Appellate Jurisdiction. ] 
PRESENT :—Sir ALFRED HENRY LioneL Leac, Chtef 
Justice AND Mr. Justice HORWILL. 


S. Gopalaswami Gounder .. Appellani* (Respon- 
dent) 


v. 
K. Krishnaswami Gounder (Interim Respondent (Appii 
Liquidator of the Pollachi Vellala cani). 
Union Mills Company, Limited, in 
liquidation ) 
Companies Act (FII of 1913), S. 235—Officer of company—If can be 
ordered to deltver books of the company tn his possesston to the liquidators. 
. Where books of a company, which must have some value to the company 
are found to be in the possession of the manager of the company the Court 
has power to order them to be delivered to the liquidator and it is not neces- 
sary to pass an order for payment of a specified amount in default of 
delivery of such propérty. 
On appeal from the order of the Hon’ble Mr. Justice 
Gentle, dated 15th March, 1939 and passed in the exercise of 


the Ordinary Original Civil Jurisdiction of the High Court. in 


« Application No. 1499 of 1938 in O. P. No. 165 of 1937. 


‘Dr. V. K. John for P. N. DAGON AGIA and D. Noronha 
for Appellant. 


R. Venkataraman for Respondent. 
The judgment of the Court was delivered by 
The Chief Justtce.—This is an appeal from an order passed 


by Gentle, J., on a misfeasance summons taken out by the 


liquidator. of the Pollachi Vellala Union Mills Company, 
Limited. The liquidator alleged that the appellant, who had 
been the manager of the company, was liable under S. 235 of 
the Indian Companies Act to pay two sums of money, one of 
Rs. 3,448-10-6 and the other of Rs. 700-7-0. The liquidator 
also asked that an order be passed against the appellant, direct- 
- ing him to produce all books, papers, documents and correspon- 
dence relating to the company which were still in his possession 





, *0O.S. A. No. 26 of 1939. 5th Aughat, 1940, 
í 
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The learned Judge held that the appellant was not liable in the 
sum of Rs. 3,448-10-6 and the liquidator withdrew the 
summons so far as Rs. 700-7-0 was concerned. With regard 
to the books it was said that the appellant had wrongfully 
retained the following: (1) The inventory or stock book; (2) 
the directors’ circulation book; (3) the shareholders’ circula- 
tion book; and (4) the share transfer application register. The 
learned Judge found that the first two of these books were with 
the appellant, but that the remaining two were not with him. 
Accordingly he passed an order directing the appellant to 
deliver over to the liquidator the inventory book and the 
directors’ circulation book. This order was not complied with 
and the learned Judge then called upon the appellant to show 
cause why he should not be committed for contempt of Court. 
In the meantime the appellant filed this appeal and as the result 
the contempt proceedings have been stayed. 


Dr. John has contended that the learned Judge erred in 
law in confining his order to the delivery of the two books. 
He says that unless a loss has been suffered by the company 
there can be no order under S. 235 and that when an order is 
passed for the return of property it must also state the amount 
for which the person against whom it is passed is liable ‘in the 
event of the non-delivery of the property. In this connection 
the learned Counsel has quoted the decisions of the Court of 
Appeal in In re Canadian Land Reclaiming and Colonising 
Company: Coveniry. and Dixon's caset and of the 
House of Lords in Cavendish Bentinck v. Fenn3. In the 
first of these cases the Court held that under S. 165 of 
the English Companies Act, 1862, in order to make a 
person liable under the section he must be shown to have been 
guilty of misconduct by which the company has suffered loss. 
The section was not for punishing a man who had been guilty 
of misfeasance, but for compensating the company for the loss 
suffered. In that case it had not been shown that there was 
any loss. This interpretation of the section was accepted by 
the House of Lords in the second case. There is, however, a 
great difference between S. 165 of the English Companies Act, 
1862 and S. 235 of the Indian Companies Act, 1913,'as amended 





1. (1880) 14 Ch. D. 660. 2. (1887) 12 A.C. 652, 
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by Act XXII of 1936. S.165 of the English Act reads as 
follows: i i 


a Where, in the course of the winding up of auy company under this 
Act, it appears that any past or present director, manager, official, or other 
liquidator or any officer of such company, has misapplied or retained in his 
own hands or become liable or accountable for any moneys of the company, 
or been guilty of any misfeasance or breach of trust in relation to the com- 
pany, the Court may, on the application of any liquidator, or of any creditor 
or contributory of the company notwithstanding that the offence is one for 
which the offender is criminally responsible, examine into the conduct of 
such director, manager, or other officer, and compel him to repay any monies 
so misapplied or retained, or for which he has become liable or accountable, 
together with interest after such rate as the Court thinks just, or to contri- 
bute such sums of money to assets of the company by way of compensation 

in respect of such misapplication, retainer, misfeasance, or breach of trust, 
as the Court thinks just.” 


S. 235 of the Indian Companies Act reads as liop: 


“Where in the course of winding up of a company it appears that any 
person who has taken part in the formation or promotion of the company or 
any past or present director, manager, or liquidator, or any officer of the 
company has misapplied or retained or become liable or accountable for any 
money or property of the company, or been guilty of any misfeasance or 
breach of trust in relation to the company, the Court may, on the applica- 
tion of the liquidator, or of any creditor or contributory (made within three 
years from that date of the first appointment of a liquidator in the winding 
up or of the misapplication, retainer, misfeasance or breach of trust, as the 
case may be, whichever is longer) examine into the conduct of the promoter, 
director, manager, liquidator or officer, and compel him to repay or restore 
the money or property or any part thereof respectively with interest at such 
rate as the Court thinks just, or to contribute such sum to the assets of the 
company by way of compensation in respect of the misapplication, retainer, 
misfeasance or breach of trust, as the Court thinks just. 


(2) This section shall apply notwithstanding that the offence is one 
for which the offender may be criminally responsible.” 

Under this section the Court may compel an officer of a 
company against whom a misfeasance summons has been taken 
out (1) to repay the money, or (2) to restore the property, or 
(3) to pay compensation. The difference between the two 
sections is that under S. 165 of the English Act the Court was 
not given the power to compel an officer of a company to 
restore property. He could only be compelled to make payment 
either by way of refund or compensation, and this was the 
position in England until the Companies (Winding up) Act, 
1890, was passed. There power was given to the Court to 
order the restoration of property and the corresponding sections 
of the English Acts of 1908 and 1929-have pees araited on the 
same lines. TEES: s 


wT! 
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The appellant is in possession of two books belonging to 
the company and therefore he is in possession of property of 
the company. It is true that S. 235 contemplates a loss to the 
company before an order can be passed under the section. This 
was pointed out by Maugham, J., as he then was, in In re Etc, 
Limited1, where he stated: 


“ The conclusion at which I have arrivedis that S. 215 (the correspond- 
ing section of the English Act to S. 235 of the Indian Act) is not applicable 
to all cases in which the company has a right of action against an officer of 
the company. It is limited to cases where there has been something in the 
nature of a breach of duty by an officer of the company as such which has 
caused pecuniary loss to the company. Breach of duty of course would 
include a misfeasance or a breach of trust in the stricter sense, and the 
section will apply to a true case of misapplication of money or property of 
the company, or a case where there has been retention of money or pro- 
property which the officer was bound to have paid or returned to the 
company.” 

The liquidator says that the retention of these two books 
by the appellant is likely to lead to considerable loss to the 
company. ‘That has not been found, but obviously these books 
must have some value and their retention by the’ appellant 
means a loss to the company. ‘There being a loss the learned 
Judge bad the power to pass an order for the delivery of the 


books to the liquidator, and it was a proper order to aes 
The appeal must be dismissed with costs. 
K. S. Appeal a 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ) 
PRESENT :—SIR ALFRED HENRY LIoNEL LzacH, Chief 
Justice AND Mr. JUSTICE KRIsHNASWAMI AIYANGAR. 


In the matter of The ‘Kareem Beedi’ Factory, by its 
proprietor Khan Bahadur Abdul Kareem Sahib 


and 
In the matier of The Corporation of Madras. 
Khan Bahadur Abdul Kareem Sahib .. Applicant* 


Vv. 
The Commissioner, Corporation of Madras.. Respondent. 


Madras City Municipal Act (IV of 1919), S. 287—Power of Commis- 
stoner of Corporation to refuse to renew a license to carry on a business of 
manufacturing beedis tn a particular premises. 


1. (1928) 1 Ch. D. 861. - 
* Application No. 1900 of 1939. . 8th December, 1939. 


Leach, C.J. 
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In an application for the issue of a writ of certiorari against the refusal 
of the Commissioner to renew a license to carry on a business of manu- 
facturing beedis in a particular premises, 

Held, that S. 287 of the City Municipal Act must be construed according 
to the words used therein and the Commissioner has in a proper case power 
to refuse a renewal of a license. 


Haji Ismail v. Municipal Commissioner, Bombay, (1903) I.L.R. 28 Bom. 
253, relied on. 
Application praying for the issue of a writ of certiorari to 
the Commissioner, Corporation of Madras, commanding him to 
send forthwith to and before this Court all and singular the 
orders of the said Commissioner in the matter of issuing license 
to the ‘Kareem Beedi’ Factory, with all things touching the 
same as fully and perfectly ‘as they have been made by him and 
now remaining so that this Court may cause further to be done 
thereon, what of right and according to law this Court shall see 
fit to be done; for the issue of a writ of mandamus com- 
manding the said Gommissioner to issue a license to the 
applicant herein for the year 1939-40 in respect of the business 
carried on by him at Premises Nos. 41, 48, 57, 58 and 59, 
Sembudoss Street, George Town, Madras, for directing the 
taxed costs of this application to be paid by the respondent 
herein; and for consequential relief. 


T. R. Venkatarama Sastri and K. S. Rajagopala Atyangar 
for Applicant. 

The Advocate-General (Sir A. Krishnaswant Atyar) and 
A. Suryanarayanayya for Respondent. 


The Court delivered the following 


JupcMENTs. The Chief Justice-—The petitioner is a 
manufacturer of beedis and has been carrying on business in 
Madras for 25 years. As the result of his industry he has 
succeeded in building up a very substantial concern. The business 
is carried on in five buildings in Sembudoss Street, George 
Town, Madras. In No. 41, Sembudoss Street, he stores the 
tobacco required for the making of his beedis. He stores beedi 
leaves in No. 59 and uses Nos. 48, 57 and 58 for the handling 
and storage of the finished products. Sembudoss Street is in a 
residential part of Madras. It is a very narrow street and it is 
said that the growth of petitioner’s business has resulted ina 
grave nuisance and a menace to health. Onthe 19th August, 
1938, thirteen people living in the neighbourhood presented a 
petition to the Commissioner of Police, complaining of the 
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nuisance and asking that action be taken. The Commissioner 
of Police had no jurisdiction to interfere, and the petition was 
forwarded to the Commissioner of the Corporation of Madras. 
The Commissioner inquired into the complaint and considered 
it to be well founded. As the result the Corporation refused the 
petitioner a license to carry on his business in the premises in 
Sembudoss Street from 1st April, 1939. S. 287 of the Madras 
City Municipal Act, as amended by Act X of 1936, requires a 
person to take out a license before he uses premises for the 
storage, packing, pressing, cleansing, preparing or manufacturing 


by any process whatever, tobacco, which the Act states shall 


include cigars, cigarettes and beedis. The petitioner asks this 
Court to direct, either by certiorari or mandamus, the Corpora- 
tion to issue a license permitting him to carry on his business in 
these premises as heretofore. He alleges that the Corporation 
in refusing to grant him a license has acted arbitrarily and he 
says that inasmuch as a license was granted to him in respect of 
the previous year, the Corporation is not entitled in law to 
refuse to renew it. For the Corporation, it is said that the 
refusal to grant the petitioner a license is fully justified by the 
facts and that it cannot be compelled to renew the license. 


On the evidence before the Court it must be held that the 
carrying on of the petitioner’s-business in -Sembudoss Street 
does constitute a nuisance and a danger to health. The process 
of broiling to which the tobacco leaves are subjected creates an 
offensive smell, and the storage of large quantities of tobacco 
results in tobacco dust being carried by the wind to adjoining 
houses and causes the inhabitants to cough and sneeze- The 
business involves the attendance at the premises of large 
numbers of coolies and other people for whom there is no 
proper accommodation or sanitary arrangements. The noise 
also adds to the discomfort of the residents. The Commissioner 
of the Corporation. in an affidavit states that he has been 
advised by the Health Officer of the Corporation that the 
continuance of the business in this locality will positively endanger 
the health of the residents. The Health Officer of the Corpora- 
tion has sworn an affidavit.in which he confirms the advice 
given to the Commissioner. In addition, Mr. B. W. Batchelor, 


a director of Messrs. Binny & Company and a member of the 


Standing Committee of the Corporation, took part in the 
inspectich and has endorsed the ‘opinion of the Commissioner 
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in:.a separate'affidavit. . The petitioner denies that there is any- 
nuisance, but his denial is only supported by his own affidavits, . 
and. they cannot be accepted in view of what the Commissioner, 
the Health Officer and Mr. Batchelor have said. It has not 
been suggested ‘that these gentlemen are not speaking the truth.: 
There is a suggestion that they have perhaps exaggerated the: 
situation, but I am not prepared to accept it. In any event, 
there is ample evidence ‘on the record to show that the Corpora- 
tion in refusing to renew the petitioner’s license has not acted 
arbitrarily, but in the interest of the health of the residents of 


the. locality. 


The question then resolves itself into this. Has the 
Corporation the power under the Act to refuse the license? 
Before the Act was amended in 1936, no license was required ; 
but by reason of the amendment of S. 287 and Sch. VI, a license 
is now requisite. Sub-S. (1) of S. 287 says: 

“No place within the limits of the City shall be used for any of the 


purposes mentioned in Sch. VI without a license obtained from the Commis- 
sioner and except in accordance with the conditions specified therein.” 


Sub-S. (3) says: 
“The owner otf occupier of every oieee for the use of which ier any 


purpose a license is required shall apply to the Commissioner not less than 
thirty days before the place is used for such purposes.” ` 


“Sub-S. (5). says: 
'“ The Commissioner may grant a license subject to such restrictions and. 
regulations as may be specified by him therein or he may refuse to grant the 
Sub-S. (6) states that every license shall expire at the end 
of the year for which it is granted, or at such earlier date as the 
Commissioner may, for special reasons, specify in the license. 
By reason of sub-S. (7), an application for renewal of a license 
must be made not Jess than thirty days before the commence- 
ment of the year for which renewal is sought. Mr. Venkata- 
rama Sastriar on, behalf of the petitioner has conceded, as he 
must, ‘that, when .S. 287 was amended by Act X of 1936-the 


Caa eie had the power to refuse to issue a license, notwith- 


standing that the business had been carried on in the same 
premises for a quarter of a century. But he says that inasmuch 
as sub-S. (7) does not state that the Commissioner may, if he so 
chooses, refuse a license, it cannot be withdrawn once it has been 
issued, and must be renewed, although on renewal conditions 

may be imposed. Where there is a power to grant ae license, 
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there is power to refuse, and where an Act requires a person to 
apply for the renewal of a license at the expiry of the period 
for which it is granted, it must, in my opinion, necessarily imply 
a right to refuse to renew, unless there is indication to the con- 
trary in-the statute. 


In Haji Ismail v. Municipal Commissioner of Bombay, 
Ahmed Moosa v. The Municipal Commissioner of Bombay}, the 
Bombay High Court held that the power of the Municipal 
Commissioner of Bombay to grant a license under S. 394 of 
the City of Bombay Municipal Act (III of 1888) included the 
power to refuse it. It was also held that unless it was clear 
that the Commissioner had used his authority with some indirect 
motive and for acollateral purpose, not for the purpose for which 
fhe legislature had armed him with the power, the Court could 
not interfere with his discretion. There is nothing in S. 287 of 
the Madras Act which indicates an intention on the part of the 
legislature to withhold from the Commissioner the power of 
refusing to renew a license when the circumstances demand it. 
Mr. Venkatarama Sastriar haslaid great stress on the provisions 
of S. 282 of the Act which requires the owner or occupier of a 
stable, veterinary infirmary, stand, shed, yard or other place in 
which quadrupeds are kept or taken in for purposes of profit, 
shall take out a license in the first month of every year. Sub- 
S. (2) of that section says that the Commissioner may, by an 
order and under such restrictions and regulations as he thinks 
fit, grant or refuse to grant the license. Mr. Venkatarama 
Sastriar argues that because there is no special power given 
under S. 287 to refuse renewal, it must in view of the terms of 
S. 282 be taken that the legislature intended a license for the 
carrying on oi a business to be on a different basis. In this 
connection he has also drawn attention to the provision of 
S. 284 which states that if any stable, cattle-shed or cow-house 
is not constructed or maintained in the manner required by or 
under the Act, the Commissioner may by notice direct that it 
shall no longer be used as a stable, cattle-shed, or cow-house. 


The argument here is really met by the provisions of 
S. 304. That section says that no.person shall, without or 


otherwise than in conformity with an annual license granted by 


the Commissioner continue to keep open a private market. 
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Application for the renewal of the license shall be made not 
less than thirty days before the commencement of the year for 
which the license is sought. The Commissioner may by an 
order grant or refuse to grant or renew the license or withhold 
the license until the owner or occupier executes such works as 
may be specified in the order. Then follows the important 
proviso that the Commissioner shall not refuse or withhold the 
license for any cause other than the failure of the owner or 
Occupier to comply with some provision of the Act or some 
regulation made under S. 308 or some by-law made under 
S. 349, or without the approval of the Standing Committee. 
The proviso indicates that where the legislature intended that 
there should be no power to refuse to renew, or intended to limit 
the exercise of such power, it has used appropriate language. 
The argument which S. 304 provides for the respondent Corpora- 
tion is certainly as strong, if not a stronger one, than the 


‘argument which can be based for the petitioner on Ss. 282 and 


284. In my judgment S. 287 must be construed according to 
the words used therein and when it is so construed, I consider 
that there is no room for reasonable doubt that the Commis- 
sioner has in a proper case the power to refuse a renewal. I 
say in a proper case, because if the refusal were arbitrary or 
prompted by some ulterior motive, the position would be differ- 
ent. That cannot be said to be the case here. ‘There is no 
ground for suggesting that the Commissioner has acted in any. 
way contrary to his duty. For the reasons indicated the peti- 
tion will be dismissed with costs, and we fix the Advocate’s fee 
at Rs. 250. 

Krishnaswamt Aiyangar, J—I am of the same opinion. I 
agree that a consideration of the language of not only S. 304 
but also of S. 285-C, cl. (3) gives a clear indication that where 
the- statute intends that the Commissioner is not to have the 
power of refusing a renewal, it has said so. The effect of the 
refusal is not to prohibit the petitioner from. carrying on his 
business altogether but only to prohibit it in the premises in 
which it is now being carried on. There is nothing inherently 
wrong in the legislature placing a restriction upon the right of 
an individual in the interests of the residents in general of the 
locality. l 

K. S. Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE PANDRANG Row AND MR. JUSTICE 
ABDUR RAHMAN. 


Patinhare Valappil Pokker .. Appellani* 
v. 
Alakkal Kunheethutti and others .. Respondents. 


Malabar Tenancy Act (XIV of 1930), S. 26—Renewal in respect of part 
of original holding by intermediary in favour of the tenant in aciwal posses- 
sion—Permissibility. 

Where the renewal was in respect ofa part of the original holding 
byan intermediary in favour of the tenant in actual possessionof that 
Part, 

Held, that under S. 26 of the Act, the sub-tenants or sub-kanomdars 
derive a valid interest under such renewal obtained from the intermediary, 
though subject to certain conditions which are contained in that section, one 


of which is that the landlord is free to evict the tenant on the grounds” 


specified in S. 20 other than the ground of non-payment of renewal fee 

Appeal against the decree of the District Court of South 
Malabar in A. S. No. 400 of 1935 preferred against the decree 
of the Court of the District Munsif of Tirur in O. S. No. 104 
of 1934. 


P. Govinda Menon for Appellant. 

N. R. Sesha Atyar for Respondents. 

The judgment of the Court was delivered by | 

Pandrang Row, J.—This appeal comes before us as a result 
of the order made by Burn, J., to the effect that an important 
question is raised in this appeal arising out of the Malabar 
Tenancy Act which frequently comes up for decision and on 
which there is no authority. This question is whether the 
renewal in respect of a part of the original holding by an 
intermediary in favour of the tenant in actual possession 
of that part is not permitted under the Malabar Tenancy Act, 
XIV of 1930. Before dealing with this question a few neces- 
sary facts have to be stated. The first plaintiff in the suit is 
the jenmi of the properties and the second plaintiff is an 
assignee of his in whose favour the plaintiff prays for a 
decree. Five items of properties were demised on kanom 
tenure by the first plaintiff in favour of the tarwad of defen- 
dants 1 to 20 under Ex. A of 11th September, 1911. One 
of these five items was set apart in favour of the third defen- 
dant whose assignee subsequently got a renewal from the 


* S. A. No. 396 of 1937. 31st July, 1940. ` 
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jenmi in respect of that item. We are therefore not concern- 
ed with that item in: this case. The 31st defendant pur- 
chased the tarwad’s kanom right in the remaining four items 
in a Court sale. The, twenty-seventh defendant is the swb- 
kanomdar of a part of one of these four items, namely, of 
item 3.. The plaintiff filed a suit for redemption of Ex. A and 
while the suit was pending the twenty-seventh defendant put in 
an application purporting to be under Ss, 22 and 23 of the Act 
for a renewal in respect of the portion of item 3 in his posses- 
sion and making the plaintiffs as well as the thirty-first 
defendant party respondents. This application after several 
adjournments came on for hearing on the 5th September, 1935, 
the very day on which the suit itself came on for hearing and 
was actually tried. It is clear from the order of the trial Court 
made on this date on the petition as well as from the statement 
contained in para. 19 of the judgment of the trial Court 
that the parties agreed to the following course being adopted, 
namely, the twenty-seventh defendant was content with getting 
a renewal only from the thirty-first defendant and the question 
whether such a renewal granted by the thirty-first defendant 
would be of any force as against the plaintiff, was left to be 
decided in the suit which was'to proceed on the basis that the 
renewal had already been granted by the thirty-first defendant 
to the twenty-seventh defendant. Having regard to the course 
taken during the trial of the suit and the hearing of the petition 
based on the agreement of the parties, it is not possible in our. 
opinion to allow either party now to resile from the position 
then agreed: to, that is, on the 5th September, 1935, by the 
parties concerned. It is therefore not open in our opinion to. 
the appellant, that is, the second plaintiff, to contend in this 
second appeal that the renewal as between the defendants 
27 and 31 must be deemed to be regarded as invalid even 
as between the parties thereto, either because it wasa rene- 
wal granted during the pendency of the suit, or on the 
ground that it was actually granted after the suit had been 
disposed of. No such objection is available to the appellant in 
view of his agreement at the trial to proceed on the basis that 
a renewal had been granted already by the thirty-first defen- 
dant to the twenty-seventh defendant. The only question 
therefore which remains is what has been mentioned at the 


outset, namely, whether the renewal of a portion of itém 3 by 
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the intermediary in favour of the tenant in actual possession is 
binding on the plaintiffs, that is, on the jenmi; in other words, 
whether S. 26 of the Malabar Tenancy Act of 1930 which 
expressly provides what effectrenewal should have on the rights 
of the landlords, applies to cases where the renewal is of only 
a portion of the original holding and does not take in the entire 
original holding. In S. 26 itself there is nothing to show that 
the provisions thereof are limited to cases where the renewal 
granted by the intermediary in favour of the tenant in ‘actual 
possession must be in respect of the entire original holding 
created by the jenmi in favour of the intermediary. The rele- 
vant words are: “and the tenant in actual possession of the 
holding”. It is not disputed that the word ‘tenant’ found in 
this section would include a sub-kanomdar like the twenty- 
seventh defendant. If he is a tenant in actual possession of 
the holding, the holding can only refer to his holding, that is, 
the holding or parcel of land included in the engagement to 
which he was a party and cannot be taken to mean the holding 
created by the engagement entered into by his landlord with the 
superior landlord or jenmi. As the section also clearly 
provides—and indeed the section seems to have been enacted 
expressly for the purpose—for cases where the grantor inter- 
mediary for his own part does not obtain a renewal for any 
reason; in other words, the section is an. exception to, the 
general rule that a person cannot grant what he does not 
possess himself; and it was intended to guard or protect the 
interests of sub-tenants or sub-kanomdars who get a renewal 
only from their immediate landlord and not from the ultimate 
jenmi. It is clear from S. 26 that such sub-tenants or sub- 
kanomadars do derive a valid interest under Such renewal 
obtained from the intermediary though subject to certain con- 
ditions which are contained in that section, one of which is that 
the landlord is to be free to evict the tenant on. the ground 
specified in S. 20 other than the ground of non-payment of 
renewal fee. Unfortunately in the present case the ground on 
which eviction is sued.for is the ground of non-payment of 
renewal fee, and the right to evict on this ground is not saved 
by S. 26. Some stress was placed before us on sub-S. 2 of 
S. 26, which provides for the -recovery of. the proportionate 
share of renewal fee by the jenmi from the grantor.of the 
renewal, but we-are of opinion that this does not affect the 
amplitude of the provisions of sub-S. (1) of S. 26. There may 
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be, as suggested by the appellant’s advocate, a misprint in the 
words ‘such grantee of interest’ in sub-S. (2), the misprint 
being ‘grantee’ for ‘grantor’ and it may be there may be some 
difficulty in exactly calculating the proportionate share of the 
renewal fee in certain given cases. But we do not feel called. 
upon to decide these matters in the present case in which they 
do not arise. We are satisfied, however, that these matters do 
not affect the decision of the general question whether S. 26 
(1) does apply to a case of this kind, that is, to a case of 
renewal of only a portion of the original holding which had 
been demised on sub-kanom.in favour of the tenant in actual 
possession. This point must therefore be answered against the 
appellant, that is to say, S. 26 (1) does apply to such renewals 
of even parts of the original holding. As this is the only 
ground on which the decrees of the Courts below are attacked 
it- follows that this second appeal must fail. It is accordingly 
dismissed with costs. 

K. CG . Appeal disinissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MrRr. JUSTICE WADSWORTH. 


N. Muthusami Chettiar .. Petitioner” (1st Defendant) | 
TA 
Periyal Achi and another .. Respondents (Plaintiff and 2nd 
Defendant). 


Provincial Insolvency Act (V of 1920), Ss. 43 and 78—Suti filed by the 
legal representative of deceased insolvent impleading the Official Recetver— 
Subsequent annulment of adjudicaiton—If can give retrospective validity to 
the suit. 

Practice—Decistons on preliminary issues which are not decisions of the 
whole suii—W hen interfered with in revision. l 

The subsequent annulment of adjudication cannot give validity to a suit 
filed by an insolvent or his legal representative during the pendency of the 
insolvency when the property is vested in the Official Receiver. Such a suit 


should be dismissed. 


Ordinarily the High Court will not entertain revision petitions against 
decisions on issues which are not decisions of the whole suit But where 
such a decision relates to the question of jurisdiction of the Court to 
entertain the suit and it relates to a matter which if decided wrongly would 
result in an elaborate trial, which would otherwise be unnecessary, the High 
Court will interfere in revision. ; 


Petition’ under Ss. 115 of Act V of 1908 and 224 of the 
Government of India Act, praying the High Court to revise the 





* C. R. P. No. 1378 of 1938. 23rd July, 1940... 
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decree of the Court of the District Munsif of Tiruppur in O. S. 
No. 224 of 1937. 


K. V. Ramachandra Atyar for Petitioner. 
K. S. Destkan and C. D. Venkataraman for Respondents. 
The Court delivered the following 


JUDGMENT.—The petitioner was the first defendant in a 
suit for recovery of money collected by the first defendant as a 
result of a decree which is alleged to be the property of the 
plaintifi’s husband. The facts are rather peculiar. The decree 
in question was transferred from a third party to the name of 
the first defendant and it is alleged that the real owner was the 
` plaintiff’s husband who is now dead. The plaintiff’s husband 
was adjudged an insolvent in 1930. He died in June, 1934, at 

or about the time when the first defendant effected a sale of the 
properties acquired in execution of the decree in question. It 
would appear that at the time of his death the plaintiff’s husband 
had failed to carry out the Court’s orders in prosecution of his 
insolvency and had not applied for a discharge. It would also 
appear that the debts due to creditors in the insolvency were the 
subject of an extra judicial composition. In June, 1937, the 
plaintiff, widow of the deceased insolvent sued the first defen- 
dant for the sale proceeds of the property acquired under the 
decree which she asserts forms partof her husband’s estate. She 
impleaded in her suit the Official Receiver and alleged that the 
Official Receiver had taken no action to get possession of this 
money for the estate. At the time when she filed this suit, she 
was taking steps for the annulment of the adjudication of her 
husband but she does not in her plaint specifically pray that the 
money claimed in the suit should be made payable to the Official 
Receiver. She claims it for herself, possibly anticipating that 
the annulment of the adjudication would intervene before the 
suit was decreed. The adjudication was eventually annulled in 
-an appellate order of the District Judge. At the time of the 
annulment the suit was barred as regards one item but was still 
within time as regards the other item. The learned District 
Judge annulled the adjudication knowing of the extra judicial 
composition since, having regard to the death of the insolvent 
and all the circumstances, he thought it unnecessary to endeavour 
to undo this composition. 


A preliminary issue was framed in the suit on the question 
whethef the suit was maintainable when the plaintiff’s husband’s 
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Muthasami State had vestéd'in the Official Receiver. Ordinarily this Court 


(oe uar 


: Periyal 
Achi. 


will not entertain revision petitions against decisions on issaes 
which are not decisions of the whole suit, but in the circum- 
stances of the present case it-seems to me that the matter should 
be decided in revision. It essentially relates to the jurisdiction 
of the Court to entertain the suit and if relates toa matter 


‘which, if decided wrongly in favour of the plaintiff, may result 
‘in ar elaborate trial which would otherwise be unnecessary. ` 


The question is by no means free fromdifficulty. Ordinarily 
speaking the provisions of S. 43, Provincial Insolvency Act, 
regarding the annulment of an adjudication for the default of 
‘the debtor will scarcely apply to the estate of a dead man, and 
one would think that the proper order to pass would be one 
under S. 17, merely terminating the administration; the debtor 


‘being dead and no further administration being necessary in‘ the 


interests of the estate. However, it does appear in this case 
that before the death of the insolvent there was a default from 
which annulment would normally result. I am not therefore 
‘prepared ‘to say'that the annulment order was improper. In 
any case we are not now concerned with its correctness. “It has 


‘Deen made and is binding. 


{ 


What is the effect of a subsequent annulment order upon a 
suit filed by the legal representative of a deceased insolvent im- 
‘pleading thé Official Receiver, which suit should strictly have been 
filed by the Official Receiver himself? There is no clear autho- 
‘rity on the subject. The Court below relies on a decision in -Ein- 
gappa v. Official Receiveri, which itself is rather an unusual case. 
It‘purports to follow Ramasams Kottadiar v. Murugesa M udali? 
‘ahd to decide that the effect of the dismissal of an insolvency 
petition 1s to revest the debtor’s property in the debtor as from the 
date of the order of adjudication, so that a transfer by the insol- 
vent made after his adjudication and ‘before the order of dis- 
` missal would be a good transfer ‘upon which the transferee can 
suc. The case in Ramasami Kottadiar v. MurugesaM udali2, was 
a case under the old Act which had no provision for the annul- 
ment ‘of adjudication for the default of the insolvent. The case 
in Lingappav. Official Receiver!, which the learned Chief Justice 
was considering was under the: Act of 1920 and’ presumably 
the order terminating the insolvency must have ‘been in effect 
one of e though the word ‘ ‘dismissal ` is used in’ the 


"f; A IR 1937 Mad 717. - 5 
- 2, -(1897) 7 M.L.J. 229: Lie oa LAD... jie. eee 
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judgment. I have examined the papers in that case and’ find 
that they contain very little information. It arose froma suit 
filed originally by the transferee from the insolvent, who 
impleaded the Official Receiver as a co-plaintiff apparently after 
the suit had become barred by limitation. The trial Court 
overlooking the difficulty of limitation gave a decree in favour 
of the Official Receiver. The defendant filed a revision petition 
raising the question of limitation. The learned Chief Justice 
called for a report from the District Judge and asa result of 
what was contained in the report, ascertained that the original 
adjudication was an es parte order, subsequently reconsidered 
on the intervention of the insolvent with the result that the 
petition was dismissed. One would have thought that the order 
should have been one not of dismissal but of annulment under 
S. 35 of the Act and it must be regarded as having the same 
effect. The learned Chief Justice holds that the decisions in 
Ramasami Kottadiar v. Murugesa Mudalil, is authority for 
the position that the effect of an order setting aside an adjudi- 
cation is, subject to the protection of the receiver for the acts 
done by him, to revest the debtor’s property in the debtor as 
from the date of the vesting order. The learned Chief Justice 
infers that if the property is revested in the debtor as from the 
date of the vesting order, a transfer made by the debtor during 
the continuance of the ipsolvency acquires a validity by the 
subsequent cancellation of the insolvency, so that the title of the 
transferee is good and sufficient to support a decree in his 
favour. It is to be noted that this is not a case of a suit filed 
by an insolvent during the continuance of the insolvency but a 
case of a suit filed by a- transferee from an insolvent on the 
strength of a title alleged to have been created by the insolvent 
during the continuance of his insolvency. - l 


There is no statutory prohibition of a suit by an insolvent 
during the continuance of his insolvency, but it seems to follow 
from the fact that all the properties of the insolvent vest in the 
receiver, that the insolvent will during his insolvency have no 
sucb title in any part of the estate vested in the receiver as 
would form a basis for a suit regarding that property, and so 
much has been repeatedly held (vide Subbaraya Chettiar v. 
Lakshmi Ammal). If the insolvent’ cannot maintain a suit 
regarding the property vested in the Official Receiver so long as 








1. (1897) 7 M.L.J. 229: I.L.R. 20 Mad. 452. 2. (1918) M.W.N. 289, 
77 
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the insolvency enures, it is difficult to see how the insolvent can 
take advantage of the Court’s delays in disposing of that suit 
so as to clothe a suit, which in its inception was bad, with a 
validity due only to the subsequent annulment of the insolvency. 
If the insolvent or his legal representative had no right of suit 

when the suit was filed, that suit should have been dismissed. 
It ig suggested that the action of the insolvent’s legal repre- 
sentative in impleading the Official Receiver as a defendant and 
disclosing to ihe Court the full facis of the insolvency makes 
that suit substantially one on behalf of the estate. 1 find it 
dificult to accede to the proposition that the failure of the 
Official Receiver to get in a particular property makes it open 
to the insolvent or any one else to file a suit which should 
legitimately have been filed by the Official Receiver and give to 
that suit an appearance of regularity by impleading the Official 
Receiver as a defendant. The Act specifically prohibits suits 
against an insolvent without the leave of the Court and it has 
been held that when a suit is filed without leave against the 
insolvent during the pendency of the insolvency, a subsequent 
annulment of that insolvency does not give a retrospective 
validity to the suit (vide Ponnuswamt v. Kaliaperumal!) and 
this decision has been quoted with approval ina Full Bench 
decision reported in Davood Mohideen v. Sahubdeen?. If the 
subsequent annulment of an insolvency does not take away the 
necessity for leave in respect of a suit against an insolvent filed 
before the annulment, itis difficult to see how a subsequent 
annulment can give validity to a suit filed by an insolvent or his 
legal representative during the pendency of the insolvency when 

the property vested in the Official Receiver. 
Another argument which has been advanced is that the 
effect of S. 78, Provincial Insolvency Act, makes it clear that 
though an annulment in one sense puts the insolvent back to the 
position which he occupied before the adjudication, it is not the 
intention of the legislature to give a retrospective sanction to 
unauthorized suits filed in respect of the insolvent’s estate 
during the pendency of the abortive insolvency. Under this 
section the whole of the period occupied by the abortive insol- 
vency may be ignored for the purpose of limitation in respect 
of any suit which might have been brought but for the order of 
tr a ae a a a pe 

1. AIR. 1929 Mad. 480. 
'2.° (1937) 2 M.L.J. 223: I.L.R. (1937) Mad, 841, 
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adjudication. - It is true that this section will not enure to’ the 
benefit of the insolvent himself, for a suit can be brought by the 
Official Receiver on behalf of the insolvent and the adjudication 
does not prevent the assertion of rights for or on behajf of the 
insolvent. Still there is a suspension of limitation operating on 
behalf of the creditors who have proved their debts and it is 
clearly contemplated that to this extent at any rate the legisla- 
ture does not contemplate the filing of suits during an 
insolvency with a view of a prospective annulment of the 
adjudication. This is in fact what has happened in the present 
case. The plaintiff hoping to get the adjudication annulled has 
fled this suit at a time when she had no vested interest in the 
estate presumably in order to save limitation. 


I come to the conclusion that she had no legal basis for her 
suit at the time when it was filed. As however the suit was 
within time so far as the second item is concerned when the 
adjudication was annulled the suit with reference to this item 
is maintainable. With reference to the first item the suit will 
have to be dismissed on the ground that ihe plaintiff had no 
cause of action when the suit was filed, the property being 
vested in the Official Receiver and the suit for this item being 
time barred before the adjudication was annulled. The petition 
is therefore allowed to this extent. The petitioner will be 
entitled to three-fourths of his costs in revision. 


K.S. Petition allowed in part. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE PANDRANG RoW AND MR. JUSTICE 
ABDUR RAHMAN. 


Sri Rajah Bommadevara Venkatarayulu Appelani* (3rd 


Naidu Bahadur Zamindar Garu.. Defendant) ` -> 
Vv. s i 

Kopalle Raghunadha Rao and others .. Respondents (Plain- 
tifs tat). | - 


Mën EE A E E dispossession of property—When 
third parties considered joint tort feasors in respect of a wrong—Grant' of 
patia or lease not sufficient to raise presumption of joint tort—Nature and 
Scope of liability for the tort—Presumption of, whether pene 
Evidence necessary io establish. ' 

No doubt ordinarily a liability-to pay mesne profts goes with the actual 
possession of the land or in other words it is the personin lawful possession 


* Appeal No. 66 of 1937. - - ee See SOT September, 1939: 
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who is generally sought to be made liable for mesne profits; but it does not 
follow that one who isnot in actual wrongful possession cannot be made 
liable, for, if the dispossession of the plaintiffs which is the basis of the claim 
of mesne profits is one in which a person who did not actually take possession 
or continue in possession participated, or in other words, if the dispossession 
can be regarded as a joint act of several persons, every person who takes part 
in such dispossession would be liable for mesne profits even though acthal 
profits were received only by some of the persons who took part in the dis- 
possession. They would be regarded in such circumstances as joint tort- 
feasors. But the mere grant of a patta or lease by itself is not sufficient to 
constitute the grantor of the patta a joint tort-feasor in respect of any tort 
that the lessee or pattadar may think of perpetrating. 


Mudun Mohun Singh v. Ram Dass Chuckerbutty, (1880) 6 Cal. L-R. 357, 
dissented from. 


L. P.E. Pugh v. Ashutosh Sen, (1928) 56 M.L.J. 517: L.R. 56 LA 93: 
I.L.R.8 Pat. 516 at 526 (P.C.), referred to. 


The abetment of a tort being itself a tort ıt cannot be presumed without 
evidence; and if a liability arises only by reason of the abetment of a tort or 
the taking part in a tort it must be established by some kind of evidence just 
like any other fact and there can be no presumption in law. 


Appeal against the order of the Court of the Subordinate 
Judge of Masulipatam dated 26th November, 1936 and made in 
I. A. No. 1357 of 1936 in O. S. No. 82 of 1931. 

P. Somasundaram for Appellant. 

N. Rama Rao and B. V. Ramanarasu (or Respondents. 


The judgment of the Court was delivered by 

Pandrang Row,J.—This appeal has been preferred under 
rather peculiar circumstances. There was a suit instituted in 
1930 (O. S. No. 9 of 1930) on the file of the District Court of 
Kistna which was subsequently transferred io the Subordinate 
Judge’s Court of Masulipatam for disposal in which the plain- 
tiffs four in number sued for a declaration of their right to 
certain property as against the defendants five in number and 
also for recovery of possession thereof from defendants 1, 2, 4 
and 5 in case the Court found that the plaintiffs were not in 
possession and also for mesne profits as against all the five 
defendants. The third defendant was the zamindar under 
whom the plaintiffs claimed to hold the properties as part of 
their holding. Defendants 1 and 2 obtained a patta from the 
third-defendant’in respect of the plaint property and they were 
found to have been in possession of the property along with 
their sub-tenants defendants 4 and 5., The sult was not resisted 
by the third defendant who allowed it to proceed ex parte. The 
judgment in the suit was pronounced on the 22nd November, 
1932. ` The only question that was really decided therein was 
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that the plaintiffs had title to the suit property and that defen- 
dants 1 and 2 had none. Then followed the usual direction 
that there would bea decree as prayed for by the plaintiffs 
with costs. The decree that was actually drawn up and dated 
22nd November, 1932, said nothing as to who should pay the 
mesne profits to the plaintiff though a direction was given for 
an enquiry being held as to the amount of mesne profits during 
a certain period mentioned therein. Though in the earlier part 
of the decree it was only defendants 1, 2, 4 and 5 that were 
directed to put the plaintiffs in possession of the property 
nevertheless in the later portion of the decree relating to the 
enquiry about mesne profits there was a reference to the relin- 
quishment of possession by defendants 1 to 5. The inclusion of 
the third defendant in this part of the decree was objected’ to by 
the third defendant in his petition dated 6th November, 1936, 
that is to say, nearly four years afterwards. He applied that 
instead of the words defendants 1 to 5 found in this part of the 
decree the words defendants 1, 2, 4 and 5 should be substituted 
and this application was allowed by the lower Court in its order 
dated 26th November, 1936, but at the same time that order 
made another amendment in the decree which had the result of 
making the third defendant also liable for the mesne profits 
along with the other four defendants. In other words for the 
first time by this amendment made by the Court either suo motu 
or at the instanceof the plaintiffs in the suit a liability in respect 
of mesne profits was fixed upon the third defendant, and it is 
from this amended decree making him liable for mesne profits that 
the present appeal has been preferred. A Civil Revision Petition 
has also been filed apparently in accordance with the usual 
practice of observing abundant caution. The question for 
deterthination in this appeal seems to be comparatively simple, 
namely, whether there is any basis for making the third defen- 
dant liable for mesne profits. No doubt he allowed the suit to 
proceed ex parte but that’ does not.absolve the plaintiffs from the 
necessity of adducing .some prima facie evidence which would 
be sufficient in law to establish a liability in respect of mesne 
profits on the third defendant. The evidence is absolutely silent 
as to any part taken by the third defendant in the dispossession 
of the plaintiffs. “All that is said therein is that the third defen- 
dant granted a patta in respect of the properties in favour of 
defendants 1 and 2. Now can the mere grant of a patta by the 
third defendant to defendants l-and 2 taken along with the 
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subsequent actual dispossession by defendants 1 and 2 be regar- 
ded as a sufficient basis for coming to the conclusion that the 
dispossession of the plaintiffs was dispossession by the third 
defendant acting jointly with defendants 1 and 2; or to put it 
in other words could it be said that the third defendant took af 
active part in the dispossession of the plaintiffs? No doubt 
ordinarily a liability to pay mesne profits goes with the actual 
possession of the land or in other words it is the person in 
wrongful possession who is generally sought to be made liable 
for mesne profits, but it does not follow that one who is not in 


‘ actual wrongful possession cannot be made liable, for, if the 


dispossession of the plaintiffs which is the basis of their claim 
for mesne profits is one in which a person who did not actually 
take possession or continue in possessicn participated, or in 
other words if the dispossession can be regarded as a joint act 
of several persons every person who takes: part in such dis- 
possession would be liable for mesne profits even though the 
actual profits were received only by some of the persons who 
took part in the dispossession. They would in such circum- 
stances be regarded as joint tort-feasors. But we are not 
aware of its having been decided in any case that the mere grant 
of a patta ora lease by itself is sufficient to constitute the 
grantor of the patta a joint tort-feasor in respect of any tort 
that the lessee or the pattadar may think of committing later on. 
Such a contention is in our opinion opposed to all principles and 
really finds no support in any of the decisions that have been 
quoted to us on behalf of the plaintiffs-respondents. The case 
which gives them the most assistance is the one reported in 
Mudun Makun Singh v. Ram Doss Chuckerbuityl But even in 
that case there was an actual finding that all the persons who 
were sought to be made liable for mesne profits had joined 
together in keeping the plaintiffs out of possession, and because 
these were the facts reliance was placed on the decision in Doe 
v. Harlow?, Their Lordships of the Privy Council who had to 
express an opinion as regards Doe v. Harlow? in L.P. E. Pugh 
v. Ashutosh Sen® after stating the facts of . that case, 
namely Doe v. Harlow? pointed out that that.case settled no 





1. (1880) 6 Cal. L.R. 357, 
2. (1838) 12 Ad. & E. 40: 113 E. R. 724, ° 
3. (1928) 56 MLL.J. 517: L.R. 56 I.A. 93: 
I.L.R. 8 Pat. 516 at 526 and 527 (P.C.). 
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principle at all as the Court merely held in that case that there 
was evidence on which a jury might properly find that Warren 
had made himself a party to the tort. It follows therefore that 
there is no basis in the evidence to support any finding that the 
third defendant is also liable for mesne profits in this case, As 
mentioned already the evidence connecting the third defendant 
with the trespass is really nil. It is not stated in the evidence 
that either he himself or his servants took part in the trespass. 
All that is elicited in the evidence is that he had granted a patta. 
That does not mean that he even encouraged the pattadars 
defendants 1 and 2 to take’ possession wrongfully or forcibly. 
There is no presumption in law of the commission of any 
wrong, and a tort cannot be presumed. The abetment of a tort 
being itself a tort it cannot be presumed; and if a liability 
arises only by reason of the abetment of a tort or the taking 
part in a tort it must be established by some kind of evidence 


just like any other fact and there is no presumption which can. 


be availed of in this case by the plaintiffs-respondents. It 
follows from this that our finding on the only point for deter- 
mination in this appeal must bein favour of’ the abpelant; 
namely, that he is not liable for mesne profits. - 


The appeal is therefore allowed and the decree of the lower 
Court modifed by deleting the third defendant from the 
defendants who are made liáble for mesne profits. The appel- 
lant will be entitled to his costs of this appeal from the plain- 
tiffs-respondents. 

KC Appeal alowed. 
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PRESENT :—MR. JUSTICE PANDRANG ROW AND MR. Justicr 
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framing a scheme operating as estoppel--Consent if can confer jurisdiction on 
the board to frame a scheme for an excepted temple—Trustees’ consent, if can 
estop the institution. 

Civil Procedure Code (V of 1908), O. 1, r. 10—A pplication to be brought 
on record as additional peer eo: after dismissal of suti— 
Propriety. s 

On a petition to the Board eee the trustees of a temple (which had 
already been decided by the Board to be an excepted temple) the Inspector 
of the Board held an inquiry. One of the trustees stated in the course of 
his examination “l have no objection to a dittam being settled by the Board 
for the management of the aforesaid temple. Nordo I have any objection 
to the appointment of a responsible mån from our caste as interim trustee 
or to any other order being passed until the dittam is framed.” Ina suit by 
the trustees under S. 63 of the Religious Endowments Act. for setting aside a 
scheme settled by the Board it was contended by the Board that the plaintiffs 
were estopped from questioning the scheme by reason of the statement to the 
Inspector. 

Held, tue ‘Board having settled a scheme in a judicial capacity after 
hearing the parties and taking evidence, cannot be said to have been pre- 
judiced so as to attract the doctrine of estoppel. 

Assuming such a plea of estoppel can be raised the word ‘dttiam’ could 
only mean the scale of expenditure in the temple and could not bave meant 

ascheme for management, The statement cannot be regarded as being 
consent given to the framing of ; a regular scheme for the administration of 
the temple. s 

Even otherwise any consent given to the framing of a selem would not 
cover a scheme which it would be beyond the jurisdiction of the Board to 
frame, as the temple was decided to be an excepted temple. 

In any event consent by trustees must be deemed to have been given by 
the trustees in their personal capacity and could not operate as an estoppel 
against the instituuion of which they were the trustees or even against the 
trastees themselves when suing or being sued in the capacity of trustees. 

Yasim Sahib v. Ekambara Aiyar, (1919) 37 M.L.J. 698, followed. 

-Certain persons applied under O. 1, r. 10, Civil Procedure Code, to be 
brought on record as additional plaintiffs. The lower Court disposed of the 
suit on the preliminary ground of estoppel and then dismissed the applica- 
tion on the ground that the scheme framed by the Board had become final 
by reason of the dismissal of the suit. In revision, 

Held, the application ought to have been allowed without further 
question and the ex post facto method of disposing of applications of this 
kind must be condemned unreservedly. 


Appealagainst the decree of the District Court of Coimbatore 
in O. S. No. 2 of 1937 and- petition under S.115 of Act V 
of 1908 praying the High Court to revise the order of the 
District Court of Coimbatore dated 7th February, 1938 and 
passed in I. A. No. 46 of 1938 in O. S. No. 2 of 1937. 

V. C. Viraraghavachari for Appellant. e 


Y. Govinderajulu, K. V. L. Narasimham, N. Subramonyom 
and K. E. Rajagopatachariar for Respondents. 


t 


I1) THE MADRAS LAW JOURNAL REPORTS. 617 


The judgment of the Court was delivered by 


Pandrang Row, J.—This appeal is from the decree of 
the Additional District Judge of Coimbatore in O. S. No. 2 


of 1937 dismissing a suit instituted under S. 63 of the- 


Madras Hindu Religious Endowments Act for setting aside a 
scheme settled by the Board, on the preliminary ground that the 
plaintiffs who were the trustees of the religious endowment in 
question, namely, Sri Kannikaparameswari Amman temple at 
Peria Nagaman in Pollachi Taluk were estopped from question- 
ing the scheme. This defence of estoppel was raised by the 
Board (first defendant) though the right of recourse to a Civil 
Court from the order of the Board settling a scheme was intend- 
ed to be negatived in this manner. It is difficult to understand 
how the Board which dealt with this matter of settling a 
scheme in a judicial capacity after hearing the parties and 
taking evidence can be said to have been prejudiced so as to 
attract the doctrine of estoppel. Assuming however that the 
Board is under no disability, so to say, of putting forward a 
plea of this kind in respect of a matter decided by it judicially 
or at least quasi-judicially the question remains whether the 
Court below was right in deciding this plea in favour of the 
Board. Reliance is mainly placed ‘on a certain statement made 
by one of the plaintiffs Bala Venkatarama Chettiar before the 
Inspector of Religious Endowments on the 24th November, 
1935, in the village itself in the course of an inquiry which he 
was holding into the petition presented by certain persons 
against the trustees of the temple. At the end of a long state- 
ment recorded from this plaintiff by the Inspector, an addition 
is made to the following effect: 


"I have no objection to a dttiam being settled by the Board for the 
management of the aforesaid temple. Nor do I have any objection to the 
appointment of a responsible man from our caste as interim trustee or to 
any other order being passed until the ditta is framed.” 


The word ‘dittam’ which is found in the above statement 
has been taken to be equivalent to the word ‘scheme’ in the lower 
Court’s judgment, but without any sufficient justification, it 
would appear, for the ordinary meaning of the word dittan” 
is certainly not the same as that of the word ‘scheme’. A 
scheme for the management of a temple is one thing, whereas a 
dittam for the conduct of affairs in a temple is different. 


Unfortunately in this note the word ‘dittam’ is applied to the 


78 
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management of the temple, but this does not mean that the 
word: was used in the sense of a scheme. ‘Dittam’ isa word 
which is found used in the Hindu Religious Endowments Act 
itself (vide S. 55) where ‘dittam’ is described as the scale of 
expenditure in the temple, and that is the sense jn which it is, 
so far as we are aware, used with reference to temples and 
indeed that must be the sense in which it must have been used 
by a man like the person who made this statement, namely, a 
trustee of the temple. In other words, when a trustee ofa 
temple speaks of dtttam, he could only mean the scale of 
expenditure which is fixed for the conduct of necessary services, 
etc., in the temple and certainly could not have meant a scheme 
for management of the temple affairs involving the appoint- 
ment or election of trustees and so on. It is therefore clear to 
us that this statement cannot be regarded as being a consent 
given to the framing of a regular scheme for the administra- 
tion of the temple or the religious endowment. The other 
evidence relied upon in support of this alleged consent is 
quite inconclusive. Certain notes made by two Commis- 
Sioners during the inquiry have been pointed out to us as 
showing that ihe parties agreed to a scheme being settled. 
But if the words are to be construed strictly, as the plaintiffs 
were not present before the Commissioners in person, they 
could not have agreed, and if, as is now alleged, it was the 
Vakil, who appeared for the plaintiffs, who gave the consent, 
the note should have been to this effect. If, as a matter of fact, 
the Vakil who appeared for the plaintiffs before the Board had 
consented to the framing of a scheme, it would have been quite 
possible to prove this fact either by examining the Vakil or at 
least the Vakil who appeared on the opposite side, if it was 
thought that it would not be consonant with the dignity of the 
Commissioners for one of them to give evidence in the case. 
The best evidence on this point has not been put before us and’ 
we are unable to regard the statements made in the notes as 
being sufficient to show in a matter of this importance that the 
plaintiffs had unreservedly given their consent to the framing 
of a scheme just as the Board pleased. The evidence of D.W. 1 
on this point is really irrelevant being substantially nothing 
more than hearsay evidence. We are therefore not Satished 
that in this case there was any real consent given to the Board’s 
framing a scheme as it pleased. . 
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Even otherwise, any consent given to the framing of a 
scheme would not cover a scheme which it would be beyond the 
jurisdiction of the Board to frame. The temple in question 
was decided by the Board itself to be an excepted temple, and 
in view of -S. 84 of the Act that decision is final as no one 
objected to that decision. So far as the powers of the Board to 
frame schemes in regard to excepted temples are concerned, 
they are to be found in S. 63 of the Act, and as it now stands, 
it provides, no doubt, for the fixing of the number of non-here- 
ditary trustees, for the appointment of new trustees, in addition 
to the existing trustees or for associating persons with the 
trustees, but not for appointing new trustees in the place of 
existing trustees and in effect for the removal of the existing 
trustees and replacing them by others. Whether this has been 
done in this case or not does not seem to be established as 
clearly as it might have been, and we do not therefore propose 
to decide this point, because for other reasons we have decided 
that the case should go back to the Court below for disposal on 
the merits, and it will be left to the Court below to decide this 
point, namely, whether any portion of the scheme settled by the 
Board is beyond the jurisdiction of the Board. 

A further attack on the judgment of the Court below is 
based on the contention that even if consent had been given to 
the framing of the scheme and the scheme were not beyond the 
jurisdiction of the Board, nevertheless the consent must be 
deemed to have been given by the trustees in their personal 
capacity and could not be said to operate as an estoppel against 
the institution of which they were the trustees or even against 
the trustees themselves when suing or being sued in the capa- 
city of trustees. For this proposition several authorities have 
been quoted. It is enough to refer to the decision in Yasim 
Sahib v. Ekambara Aiyar1 and the cases therein quoted. The 
decision is clearly in point and we intend to say no more than 
that we agree with the decision therein. It would thus follow 
that the finding of the Court below that the plaintiffs are 
estopped from maintaining the suit is not correct. 

The revision petition raises the question whether the order 
of the Court below dismissing the application of certain other 
persons claiming ig be brought on record as additional plain- 
tiffs under O. 1, r. 10, Civil Procedure Code, is wrong. These 








1. (1919) 37 M.L.J. 698, 
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persons, who are petitioners in the revision petition, desired to 
come in as supplemental plaintiffs in the suit in order to avoid 
any possible prejudice to the institution by reason of the’ 
previous conduct of the old trustees (plaintiffs in the suit). 
The lower Court instead of passing an order on this petition 
before disposing of the suit on the preliminary ground of 
estoppel, chose to adopt the extraordinary course of waiting till 
the suit itself was dismissed on the preliminary ground of 
estoppel and then dismissing the petition made under O. 1, 

r. 10, Civil Procedure Code, on the ground ihat as the scheme 
framed by the Board had become final by reason of the dismis- 
sal of the suit filed by the plaintiffs, the application under O. 1, 
r. 10, was not maintainable. This ex post facto method, so to 
say, of disposing of applications of the kind must be condemned 
unreservedly. It is a denial of justice to refrain from passing 
orders on petitions like this till the suit is itself dismissed on 
some ground or other and then to say that as the suit had been 
dismissed there was nothing pending in the Court to which the 


petitioners could be made parties. Obviously having regard to 


the nature of the ground on which the suit was dismissed, 
namely, the ground of estoppel which was available only against 
the plaintiffs in the suit, this was an eminently fit case for the 
favourable consideration of the Court in the interests of the 
institution. We have no doubt that the lower Court erred, and 
erred grievously in dealing with this application in the manner 
it did. We have no doubt that the application ought to have 
been allowed without further question, especially having regard 
to'the lower Courts own view that the suit would have to be 
dismissed on the ground that the plaintiffs were in effect estop- 
ped from bringing it. We therefore allow the petition, set 
aside the order of the Court below and direct that the 
petitioners in the revision petition be made additional plaintiffs 
in the suit. The parties will, however, bear their own costs in 
this revision petition. 


In view of our opinion that there is no estoppel standing 
in the way of the plaintiffs the decree of the Court below 
dismissing the suit is set aside and the lower Court is directed 
to restore the suit to its original number on the file and dispose 
of it according to law. The appellant’s cost of this appeal must 
be paid by respondents two to four; the first respondent's 
(Board’s) costs will in accordance with law come cut of the 
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endowment. As regards costs in the suit already incurred in 
the Court below and to be incurred in future, they will abide 
the result and should be provided in the revised decree of 
the lower Court. The Court-fee paid on the memorandum 
of appeal will be refunded to the appellant. 


K. S. Appeal and petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Appellate Jurisdiction. ) 


PRESENT :—MR. JUSTICE PANDRANG Row AND MR. JUSTICE 
VENKATARAMANA RAO. 


Pr. N. Sm. Chokkalingam Chettiar.. Appellani* (Respondent) 
V. 
The Official Assignee of Madras .. Respondent (Appellant). 

Insolvency—Provable debi—If one for which insolvent is personally 
Kable—Son's tnsolvency—Father’s creditor—If con prove—Effect of proof— 
Father's creditor, tf entitled to priority over son's creditors in insolvency— 
Son inheriting to separate property of father and taking joint family pro- 
perty by survivorship—If makes any difference—O ficial Assignee consenting 
to claimant proving in insolvency and to pay interesi—lf claimant entitled to 
interest after date of insolvency. 

Sm and his four sons 4, R, S and L formed a joint Hindu family carry- 
ing On business in various places. In 1919 they entered into an arrangement 
in and by which each of the sons was to get Rs. 51,000 and the father to 
have some businesses absolutely for himself and with respect to the other 
Properties the family should continue undivided. The father carried on 
business at Jaffna and Rangoon. Few months after the arrangement R died 
and the businesses of the brothers were amalgamated and weie carried on by 
the father on behalf of the sons till 1923 when the father died. The father 
was carrying on his Jaffna and Rangoon businesses separately till his death 
in 1923 and afterwards they were continued by the sons till August, 1925. 
On 15th August, 1925, the sons A and S were adjudicated insolvents in 
Madras and on 25th August, 1925, the firm carried on by the sons at Colombo 
was adjudicated insolvent in Colombo. Before insolvency A and S had 
applied for letters of administration to the estate of their father treating 
him as intestate and they were granted to E. A suit was filed by one P in 
1926 against E as administrator of the estate of Sm for Rs. 1,61,127 and 22 
cents on the ground that the moneys were lent to Sm (father). The father 
had in fact deft two wills. In 1929 the Official Assignee executed a power- 
of-attorney to T and H empowering them to apply for letters of administra- 
tion with the wills annexed to Jaffma Court and they were issued in May, 
1930, to T and H constituting them administrators. T and H then applied to 
be added as defendants to P’s suit in Colombo and aftera contest a decree 
was passed for Rs. 1,61,127 and 22 cents. Against that decree an appeal was 
preferred on the groynd that P was nota creditor of the father Sm but only 
a creditor of the sons and could not claim any moneys from and out ofthe 
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exclusive property of the father and therefore P was not entitled to claim 
any monies from and ont of the Jaffna assets. A compromise was entered 
into by which P’s son C (P having by then died) was “to share pro rata 
with all the other creditors the assets of the deceased” and to be “entitled to 
proceed for the recovery of any balance, that may be dueto him in action 
No. 18800 D. C. Colombo (that is P’s Colombo suit) from assets that may 
exist out of Ceylon”, and a decree followed in terms of it. C received his 
‘pro rata share in Jaffna and for the balance preferred a claim before the 
Official Assignee, Madras and claimed that “so far as it is the liability of the 
joint estate the same has to be paid before the creditors of the insolvents 
are paid”. 

Held, (4) that the consent decree passe d against T and H must be taken 
to have been passed against them as agents of the Official Assignee, Madras 
and was binding on him; 

(ii) that though a son could not be adjudicated an insolvent on a debt 
of the father as there is no personal liability therefor, yet itcan forma 
debt provable in the insolvency of the son, if on the date of the order of 
adjudication, the insolvents (sons) were under a liability to pay the same 
from and out of the joint family property in their hands or from out of the 

eparate property inherited by them from their father; 

(iii) that though the decree was passed against the administrators who 
were administering the assets in Ceylon, still a creditor will be entitled to 
come and claim in the administration of the assets in British India, from the 
administrator who would be functioning in British India; 

(v) that as a result of the compromise the Official Assignee agreed to 
C proving his claim for the balance before him and sharing in the assets 
being administered by him pro rata with the other creditors entitled to share 
in the insolvency of the sons. 

Held, further, (v) that even asa matter of law, apart from the com- 
promise decree, an ordinary creditor of a father can prove in the insolvency 
of the son but cannokclaim any priority over the sons’ creditors both as 
regards separate property of the father and the joint family property. The 
separate property of the father devolving on the son and the joint family 
property owned by the son at the date of the insolvency, which has been 
augmented by the father’s share devolving upon the son by survivorship on 
account of the father’s death before the insolvency, will be property which 
belonged to the insolvent. 

Thimmiah v. O ficial Receiver, Bellary, (1939) 1 M.LJ. 158, approved. 

(ot) the claimant is not entitled to interest from the date of the 
ingolvency of the sons, as the effect of the compromise is only to allow him 
to prove his claim in insolvency and as such it isnot open tothe Official 
Assignee to disregard the provisions of the Act and consent to interest. 


On appeals from the judgmentand order of the Honourable 
Mr. Justice Wadsworth dated 23rd August, 1937 and 21st 
July, 1937 and passed in the exercise of the Insolvency Jurisdic- 
tion of the High Court in Petition No. 264 of 1925, Application 
No. 453 of 1936. 

K. Raja Atyar for N. T. Shamanna for Appellant. 

T. M. Krishnaswami Aiyar for T. V. Ramiah for Respon- 
dent. l i 
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The judgment of the Court was delivered by 

Venkataramana Rao, J.—These two connected appeals are 
against the order of our learned brother Wadsworth, J., on the 
application made by Pr. N. Sm. Chokkalingam Chettiar the appel- 
lant in O.S.A. No. 68 of 1937 to recover a sum of Rs. 1,61,127 
and 22 cents and interest thereon less a sum of Rs. 47,573 
and 80 cents from and out of the estate of the insolvents in the 
hands of the Official Assignee of Madras. The learned Judge 
allowed the said Chokkalingam Chettiar to prove the balance of 
his debt as claimed by him subject to certain limitations specified 
in para. 2 of the order disallowing all claims to priority in 
respect of any portion of the assets in the hands of the Oficial 
Assignee. O.S.A. No. 68 of 1937 is by the said Chokkalingam 
Chetti against the order in so far as it disallowed his claim to 
priority and O.S.A. No. 82 of 1937 is by the Official Assignee 
against the order allowing the said Chokkalingam Chetti to 
prove the claim in the insolvency. Before dealing with the 
contentions advanced in the appeals the relevant facts may be 
stated. 


One Ar. Ar. Sm. Somasundaram Chettiar and his sons 
Arunachala, Ramanatha, Sundaresa and Lakshmana were mem- 
bers of a joint family and doing extensive business in money- 
lending and rice in British India, Burma and Ceylon. In 1919 
an arrangement was entered into between them in and by which 
it was agreed that each of the sons should get a sum of 
Rs. 51,000 that with the sum so obtained they should establish 
separate businesses of their own and that the father himself 
should be entitled to certain businesses exclusively. It was 
further stipulated that Arunachala should be the guardian of 
Lakshmana and Ramanatha should be the guardian of 
Sundaresa. In regard to the rights and obligations with 
respect to the rest of the properties no change was effected and 
the family must therefore be deemed to have continued undivid- 
ed. In pursuance of the said arrangement, Ramanatha and 
Sundaresa carried on business at Colombo and Kumbakonam:; 
so also Arunachala and Lakshmana together in those two 
places. The joint family ceased to do any business in Colombo 
except rice business at Bankshall. The father carried on 
business exclusively in Jaffna and Rangoon. Ramanatha died 
in November, 1919, and thereupon the two businesses’ at 
ColombS which were carried on by the two sets of brothers 
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were amalgamated into one and an arrangement was come to 
providing that the combined businesses should be carried on by 
the father on behalf of the sons and it was accordingly carried 


-on until the date of his death in July, 1923. It is also in evid- 


ence that the businesses at Jaffna and Rangoon which were 
carried on by the father were carried on by the adult sons until 
August, 1925, when they were adjudicated insolvents both in 
Madras and in Colombo. On the 15th July, 1925, Arunachala 


‘and Sundaresa were adjudicated insolvents in Madras. On the 


25th August, 1925, the firm which was carried on by the sons 
at Colombo was adjudicated insolvent in the Colombo District 
Court. Arunachala and Sundaresa before they were adjudicat- 
ed insolvents applied through their Attorneys Messrs. Subbayya 
Naidu and Lakshmanan Chettiar’ for letters of administration 
in regard to the estate of their father in Ceylon on the basis 
that the father died intestate whereas in fact he had left two 
wills dated 2nd October, 1922 and 23rd October, 1922. The 
District Court of Jaffna to which the application was made 
issued letters of administration on 9th June, 1925, to Messrs. 
Subbayya Naidu and Lakshmanan Chettiar and they were 
therefore constituted administrators of the Ceylon assets of the 
father Somasundara. As these were not properly functioning, 
one B. Emmanuel, Secretary of the District Court of Jaffna 
was later appointed administrator to act with them and he 


_ seemed to have administered the assets solely until 1929 when 


he was transferred fo another Court. On the 17th August, 
1925, P. R. R. S. M. Somasundaram Chetti, the father of the 
said Chokkalingam Chetti filed a suit in the District Court of 
Colombo against all the sons of Somasundara for recovery of a 
sum of Rs. 1,60,531 and 47 cents alleging that that sum was bor- 
rowed by them between the 4th January, 1923 and 9th August, 
1925. On the29th August, 1925, the said Somasundaram Chetti 
got an affidavit filed before the Official Assignee of Madras 
through his son claiming a-sum of Rs. 53,367-0-3 in respect of 
the transactions had with theinsolvents at Madras anda sum of 


‘Rs. 1,60,501and odd as due from them at Colombo. On 4th 


February, 1926, the plaintiff withdrew the suit which he filed in 
the District Court of Colombo with liberty to bring a fresh 
action. Even before the said suit was withdrawn, Somasundaram 
filed a suit on 19th January, 1926, against the said Emmanuel, 
Secretary of the District Court of Jaffna as official administrator 


) 
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of the estate of Somasundara for Rs. 1,61,127 and 22 cents on 
the ground that the money was lent to the father Somasundara 
between 4th January, 1923 and 30th June, 1923 and that the 
said defendant as administrator was bound to pay the said 
sum. (See Plaint No. 18800, District Court, Colombo, dated 
19th January, 1926, subsequently amended on 12th October, 
1926.) His Proctor also wrote to the Official Assigneé informing 
him that he withdrew his claim against the insolvents for the 
sum of Rs. 1,60,531 as it was misconceived and as the said 


debt was contracted by Somasundaram Chetti, the father of the - 


insolvents. By reason of the insolvency of the sons Arunachala 
and Sundaresa, all the property which they were possessed of 


vested in the Official Assignee. The properties which they were | 
possessed of on the date of the insolvency would be their shares - 


in the entire joint family properties of the family in addition 
to their separate property. But the share of Lakshmana and 
the shares of the sons of Arunachala and Sundaresa were not 
vested in him but by a compromise entered into with the latter 


all the property possessed by the joint family became vested in © 
the Official Assignee by an order dated 6th August, 1928. It | 
is rather extraordinary that such an order should have been ~ 


passed especially when there were minors but it is unnecessary 


to go into the validity or otherwise of the said order because it 
must be taken for the purpose of these appeals that the entire - 


joint family property and the separate property of the sons in 
so far as they were situate within British India vested in the 


Official Assignee. It must also be stated that by an order 


passed on 3rd August, 1925, by this Court in insolvency the 
District Court :of Jaffna and the District Court of Colombo 
were directed to act in aid of the Madras Insolvency. The 
Colombo Court agreed but the Jaffna Court did not, so that the 
Official Assignee had control over all the assets of the insolvents 
whether in British India or at Colombo but in regard to the 


other Ceylon assets left by Somasundara they were under the ! 
control of the administrator of the Jaffna Court. According to . 


the Roman-Dutch law it is stated that the property standing in 
the individual name of Somasundara must be taken to belong 


to him absolutely, and neither the theory of joint family nor , 
the rights and ,obligations which flow out.of that status 


including the pious obligation of the sons for payment ‘of 


their father’s.debts are recognised by that law. The position | 


79 
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therefore was that so far as, at any rate, the immovable 
property which stood in the name of Somasundara was con- 
cerned, the widow was entitled to a half and the children of 
Somasundara, that is, the three sons Arunachala, Sundaresa 
and Lakshmana and four daughters left by him were entitled 
to the remaining half and each of them thus had 1/14th share. 
The three sons of Somasundara according to that law would 
only be entitled to a 3/14th share in the immovable property 
standing in the name of Somasundara in Ceylon subject to the 
payment of his debts. But as a fact both the movables and 
immovables appear to have been treated by the Jaffna Court on 
the same footing. Under the will of Somasundara of the 23rd 
October, 1922, Somasundara purported to divide all the pro- 
perties which he was possessed of barring a few exceptions into 
four shares to be taken by the sons after his death and if that 
will were to be given effect to, the sons would be entitled to get 
the entire property to the exclusion of the widow and daughters. 


_ The Official Assignee of Madras apparently wanted to get at 


the assets of the Jaffna Court and in order to enable him to do 
s0, he applied to this Court for letters of administration with 
the two wills of Somasundara annexed to that on the strength 
of the letters so obtained he might get himself appointed 
administrator of the Ceylon assets of Somasundara in the 
Jaffna Court. Letters were issued by this Court on the 15th 
November, 1928. On the 18th February, 1929, the Official 
Assignee made an application through his power of attorney 
agent one M. J. Harding for the grant of letters of adminis- 
tration in respect of Ceylon assets and the- allegations in the 
paras. 4 and 5 of that petition were as follows: 

“4, That the deceased A. R. A, R. S. M. Somasundaram Chetti left 


behind properties in Ceylon to the value of Rs. 84,18848 according to the 
papers filed by the administrator in this case. 


5. That for the purpose of administering the estate of the said deceased 
in Ceylon, it is necessary that letters of administration should be taken 
out.” ' 

But the application was rejected by the District Court of 
Jaffna on the ground that a probate of a foreign Court could 
not be accepted under S. 3 of the Ceylon Ordinance VII of 
1921. This order was passed on the 21st May, 1929. An 
appeal was preférred against the said order. On the 25th July, 
1929, the Official Assignee executed a power of attorney in 
favour of Messrs. H. D. Thornton and M. J. Harding em- 
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powering them to apply for letters of administration in Jaffna 
after complying with the formalities of Ceylon law. By that 
time Mr. Emmanuel who was functioning as administrator 
seems to have been transferred to another District Court and 
on the 16th September, 1929, Messrs. Harding and Thornton 
as attorneys of the Official Assignee made an application for an 
interim grant of letters to them pending decision of the 
appeal which they had preferred. Para. 6 of the petition runs 
thus: 


- “The petitioner as Official Assignee as aforesaid is not only a representa- 
tive of the said heirs but is also a creditor to the extent of seven lakhs due 
to the said heirs from the late A. R. A. R. S. M. Somasundaram Chettiar.” 


By an order dated 16th December, 1929, it appears that 
letters of administration with copies of the will annexed were 
directed to be issued to Messrs. Thornton and Harding as 
attorneys of the Official Assignee of Madras, if before the 19th 
December, 1929, nobody shows sufficient cause to the contrary. 
This order was passed by Mr. Rock the District Judge but it 
also appears from another order passed by him on 16th April, 
1930, wherein it was stated that he saw no objection to the 
granting of a limited power of probate to the Official Assignee. 
At any rate, it is clear that letters of administration were 
actually issued on the 19th May, 1930, to Messrs. Thornton and 
Harding constituting them administrators. There can be no 
doubt that it was issued to them as agents of the Oficial 
Assignee of Madras and they were functioning as such. After 
obtaining the letters they seemed to have applied to the District 
Court of Colombo in the suit brought by Chokkalinga Chetti’s 
father and got themselves substituted as defendants in the place 
of the original defendants on record, After contest a decree 
was passed against them in the said suit and the decretal 
portion runs thus: - 

“Itis ordered and decreed that the substituted defendants as adminis- 
trators of the intestate estate of the late A. R. A. R. S. M. Somasundaram 
Chettiar deceased do pay to the substituted plaintif as administrator of the 
estate of the late P. R. N. S. M. Somasundaram Chettiar, deceased, the sum 
of Rs. 161,127 and 22 cents with interest thereon at the rate of 9 per cent. 
per annum from 20th January, 1926, till payment in full and costs of suit.” 

So far as the scope of this decree is concerned there can be 
no doubt that Chokkalinga Chetti who was substituted as 
plaintiff in the place of his father who had died in the mean- 
while obtained a decree against the administrators Messrs. 
Thornton and Harding as administrators of the Ceylon assets 


yr 
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of Somasundara. Though the decree is against the said 
administrators it may be taken that it was against the Official 
Assignee of Madras as administrator of the Ceylon assets of 
Somasundara. We are not inclined to agree with the view 
taken by our learned brother Wadsworth, J., that the decree in 
the Colombo District Court is a decree which binds the sons 
represented by the Offcial Assignee with personal liability to 
the extent of the assets of the father in their hands. Against 
the said decree an appeal was preferred to the Supreme Court 
of Ceylon. In the meantime Chokkalinga applied to execute the 
decree in his favour by attaching a sum of Rs. 2 lakhs in the 
District Court of Jaffna and applied for a transfer of the said 
moneys to the credit of the suit. This was opposed by the 


‘Official Assignee as the creditor of the estate of Somasundara 


on the ground that the firm of the plaintiff was not registered 
according to Ceylon law and was not entitled to the relief 
claimed in the application. The ground on which the said 
attorneys of the Official Assignee preferred the appeal against 
the decree was that the case was disposed of by the trial Judge 


_ without giving sufficient opportunity to adduce necessary evidence 


in support of his plea. The plea that was raised by the Official 
Assignee in the trial Court was that Chokkalinga’s father was 
not a creditor of the father but a creditor of the sons and he 
was entitled to prove only in the insolvency of the sons and 
could not claim any moneys from and out of the exclusive 
property of the father and therefore he was not entitled to 
claim any moneys from and out of the Jaffna assets. One 
object of the Official Assignee was to get as much money as 
possible for the son’s creditors in the Jaffna Court as the estate 
of Somasundara was indebted largely to the firm of the sons 
whose property had been vested in the Official Assignee. A 
compromise was arrived at and the terms of the settlement 
were as follows :— | 


“ Substituted plaintiff is to be paid his taxed costs incurred in 18800, 
District Court, Colombo, such costs not to exceed Rs. 9,000. He agrees to 


_ share pro rata with all the other creditors the assets of the deceased. He 


is entitled to proceed for the recovery of any balance that may be due to him 
tn action No. 18800, District Court, Colombo, from assets that may exist out 
of Ceylon. The Official Administrator undertakes to withdraw his appeal 
in 18800, District Court, Colombo.” 


Thereupon a decree was passed on 17th ‘November, 1933, 


-by the Supreme Court of Ceylon as follows: 


“Of consent it is considered and adjudged that the decree made in this 
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action by the District Court of Colombo and dated the 12th January, 1933, 
be and the same is hereby affirmed and this appeal is dismissed subject to 
the terms of settlement arrived at between the parties and filed herewith. 
And it is further ordered and decreed that each party do bear his costs of 
this appeal.” 

The appellant Chokkalingam Chetti received from tie 
Administrator Jaffna a sum of Rs. 47,573 and 80 cents as his 
pro rata share and after receiving the said sum he preferred a 
claim before the Official Assignee, Madras, for the balance due 
to him under the decree and the claims made on the basis of the 
compromise arrived at with the Official Assignee. The grounds 
of his claim are set out in paras. 7 and 8 of his affidavit dated 
12th September, 1936, thus: 


“By an arrangement however come to onor about the 21st October, 
1933, and sanctioned by the District Court of Jaffna with the Offcial 
Administrator and the said defendants, it was agreed that I should take a 
share pro rata with all the other creditors of the assets of the deceased in 
the hands of the said Official Administrator, Jaffna and that I should be at 
liberty to recover the moneys due to me under the said decree from the 
asscts that may exist out of Ceylon. The Official Administrator of Jaffna 
paid me as my share out of the assets then in his hands Rs. 47,573 and 
80 cents, The said assets in the hands of the Official Administrator of 
Jaffna never formed and do not form part of the assets of the above- 
mentioned insolvents and did not and could not vest in the Official Assignee. 
I say that so far as it is the liability of the joint estate the same has to be 
paid before the creditors of the insolvents are paid.” 


The Official Assignee rejected the claim and the reasons 
for doing so were stated by him thus in his order dated the 
16th November, 1936 :— 

“The debt was contracted by Ar. Ar. Sm. Somasundaram Chetti in 
Ceylon and is repayable in Ceylon from out of the said Somasundara in the 
hands of the administrators. Under the Ceylon law the sons are not liable 
for the debts contracted by the father. Further the claimant having 
elected to proceed against Somasundara’s estate in the hands of the 
administrators and ohtained a decree against the said estate should be 
deemed to have waived his right to proceed against the sons’ estate assuming 
he had the right which I donot admit. This claim is therefore disallowed.” 


Thereupon Chokkalingam Chetti preferred an appeal to 
the Court for rescinding the order of the Official Assignee. 
In the report submitted by the Official Assignee to the Court he 
denied that he was a party to the action in the District Court, 
Colombo and submitted that the consent decree passed by that 
Court could not have any validity and binding force so far as 
he was concerned. He went so far as to say that the letters 
were issued to Messrs. Harding and Thornton by the Jaffna 
Court in their individual capacities, that is, as assignees of the 


Ceylon insolvency of the firm Ar. Ar. Sm. and not in their’ 
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character as his attorneys. It is rather surprising that the 
Official Assignee should have taken the stand which he did. 
The various affidavits and reports filed in the case conclusively 
show that Messrs. Harding and Thornton were appointed by. 
Mr. Wilson as his attorneys for the specific purpose of getting 
letters of administration on his behalf with the wills annexed 
of Somasundara in the Jaffna Court. In fact the judgment of 
Mr. Rock dated the 16th April, 1930, makes it clear that it was 
intended by him that the letters of administration should be issued 
to Mr. Wilson though the letters were actually issued to Messrs. 
Harding and Thornton. Therefore it must be taken that Messrs. 
Harding and Thornton were functioning as administrators in 
the Jaffna Court as agents of Mr. Wilson. He obtained letters 
of administration in this Court with the wills annexed for the 
purpose of getting letters of administration in the Ceylon 
Court, so that he could get at the Ceylon assets which were 
being administered by the Court at Jaffna. In fact the petition 
on which final orders for letters of administration were issued 
was filed by Mr. Wilson through his attorneys Messrs. 
Harding and Thornton and as already stated Mr. Wilson in 
that petition applied as Official Assignee as representing 
the heirs and creditors of the sons. The power-of-attorney 
issued to Messrs. Harding the Thornton gave them complete 
power to compromise and „settle all claims against the estate. 
Therefore it does not lie in the mouth of Mr. Wilson to say 
that he was nota party to the action in the Ceylon Court and 
that the consent decree does not bind him. There can be no 
doubt that Messrs. Harding and Thornton were acting as the 
agents of Mr. Wilson in entering into a compromise in the 
capacity of administrators. It must also be said that 
Mr. Wilson in his capacity as the Official Assignee opposed the 
application of Chokkalingam Chetti to have the moneys attach- 
ed by him transferred to the Jaffna Court. Therefore though 
it does not appear on record that the Official Assignee was a 
pro forma party to the compromise, the compromise could not 
have been entered into without reference to the Proctor who 
was functioning on his behalf and without the Official Assignee 
being apprised of the terms on which the consent decree was 
passed by the Supreme Court of Ceylon. I think it is in view 
of this that the concession which appears to have been* made 
‘before Wadsworth, J., should be considered. The concession 
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which is alleged to have been made by Mr. Wilson is thus 
stated by the learned Judge in the judgment under appeal: 

“ It was first contended that this decree against the administrator of the 
estate of the deceas¢d Somasundara was not in fact a decree against the sons 
to the extent of the assets of their father in their hands nor a decree against 
the Official Assignee to the extent to which he was in possession of those 
assets. This contention has now been abandoned.” 

Mr. T. M. Krishnaswami Aiyar on behalf of the Official 
Assignee says that the concession was not made in the manner 
stated by Wadsworth, J.; but that the second part of the conces- 
sion as recorded by the learned Judge was confined to the 
separate assets. We will have to examine the scope and effect 
of the compromise decree and the nature of the concession that 
was made by the Official Assignee at some length, but it is 
sufficient at this stage to say that the consent decree passed 
against Messrs. Harding and Thornton must be taken to have 
been passed against them as the agents of the Official Assignee 
and it is not open to Mr. Wilson to say that he was not a party 
to the consent decree at all. The learned Judge on a considera- 
tion of the entire evidence on record and on a construction of 
the compromise decree and in view of the concession made by 
the parties before him came to theconclusion that Chokkalingam 
Chetti must be placed in the same position as any of the credi- 
tors of the insolvent’s father (Somasundara) in British India 
in proceeding against the assets, whether joint family assets or 
the separate assets of the father, in the hands of the Official 
Assignee as representing the sons but that Chokkalingam Chetti 
was not entitled to priority either in respect of what are deemed 
to be the separate assets of the father or the joint family assets 
wherein Somasundara and his son’ were interested and the pro- 
per course according to him would be to treat: the creditors of 
the father to the extent of the father’s assetsin the hands of the 
sons as creditors of the sons entitled to rank rateably to that 
extent with the son’s subsequent creditors. As we have already 
said, both the Official Assignee and Chokkalingam Chetti have 
preferred appeals. 

The contentions on behalf of the Official Assignee are thus 
formulated by Mr. Krishnaswami Aiyar: (t) The claim of 
Chokkalingam Chetti is a claim made by him as a creditor of 
the father of the jnsolvents and such a claim cannot be proved 
in the insolvency of the sons and his application was therefore 
incompetent. ($) Assuming that an application lies, he could 
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only prove his claim to the extent to which he could establish a 
personal liability of the sons, that is, a liability which: could be 
enforced against the sons’ entire property including their sepa- 
rate property. (##) Assuming that such personal liability, 
could be established there must be an inquiry as to how much 
of the debts that were subsisting on the date of the death of the 
father were binding on the joint family and were discharged by, 
the insolvents and to that extent so much of the property as 
represented the value of the debts which have been discharged 
or taken over by the sons must be eliminated in coming to a 
conclusion as to what property would be available for distribu- 
tion among the creditors. (tv) In any event Chokkalingam 
Chetti cannot claim any interest and the interest must be taken 
to have ceased to run from the date of the order of this Court 
adjudging the sons insolvents. The appeal on behalf of Chokka- 
lingam Chetti was mainly on the ground that the learned Judge 
ought to have allowed priority in respect of his debt in prefer- 


ence to the creditors of the sons both in respect of the separate 


assets of the father and in respect of the joint family assets. 


The first question therefore that falls to be decided is 
whether the application of Chokkalingam Chetti was competent. 
Mr. Krishnaswami Aiyar’s contention is that on a debt of the 
father which under the Hindu Law the son may be under a 
pious obligation to pay the son could not be adjudicated insol- 
vent because under the law of insolvency whether in British 
India or in England a person can be adjudicated insolvent in 
respect of any debt only if he was under a personal liability to 
pay it, that is to say, personal liability is a necessary foundation 
for an order of adjudication and if therefore a debt could not 
be made the foundation for an order of adjudication it is not a 
provable debt in insolvency. Mr. Krishnaswami Atyar relied 
strongly on Nagasubramania Mudaliar v. Krishnamachartarl, 
In re Lynes: Ex parte Lester &Co.2 and In re Hewett: Ex parte 
Levene3, In Nagasubramania Mudahar v. Krishnamacharsarl, 
Odgers and Venkatasubba Rao, JJ., took the view that where a 
decree has been passed against a person as the legal representa- 
tive of another (in that case the decree was against the son for 
the.debt of his deceased father to the extent of the assets in his 
hands) he could not be adjudged insolvent unless a personal 





= L (1927) 53 MLJ. 403: LL.R. 50 Mad. 981. 
2, (1893) 2 Q.B. 113. 3. (1895) 1Q.B. 328 at 332 
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decree was obtained under S. 52 of the Code of Civil Procedure. 
Venkatasubba Rao, J., in the course of the judgment remarked 
thus: 


“The proposition that any person who happens to be a debtor in his 
Tepresentative capacity is liable to be adjudicated an insolvent, cannot be 
seriously argued, for in that case any executor or administrator may be so 
adjudicated by reason of his occupying that limited capacity.” : 

Then he concluded as follows: . 

“ If the debts could not be personally enforced the debtor could not be 
adjudicated an insolvent.” 

A similar view was taken in English cases, namely, that if 
the debtor could not be called upon personally to pay, bankruptcy 
notice cannot be issued. (Vide In re Hewett: Ex parte Levene.) 
This position is canvassed by Mr. Rajah Atyar for the appel- 
lant (Chokkalingam Chetti) and he went to the length of 
contending that the view taken in Nagasubramania Mudaliar 
v. Krishnamachartar? is wrong but it seems to us that it is not 
necessary to deal with this contention because a debt, though it 
quay not be made the foundation for an order of adjudication, 
may stillbe adebt provable in insolvency. In other words, though 
a personal liability is a necessary foundation for an order of 
adjudication, it is not a necessary condition for a debt provable 
in insolvency. It is enough if there is a ‘ proprietary liability’ 
to use the language of Lord Bown, in Scott v. Morley8, that is, 


a liability in respect of property. Under S. 46 of the Presi- 


dency Towns Insolvency Act, 1883, which is word for word, 
S. 37 of the English Bankruptcy Act of 1883: 


‘¢ All debts and liabilities, present or future, certain or contingent, to , 


which the debtor is subject when he is adjudged an insolvent, or to which he 
may become subject before his discharge by reason of any obligation incur- 
red before the date of such adjudication, shall be deemed to be debts prova- 
ble in insolvency.” 

What is therefore required is there must be a debt or 
liability to which the debtor was subject on the date of the 
receiving order or order of adjudication. ‘Subject’ means 
‘liable’, that is, liable personally or in respect of property. 
Therefore if the debtor is liable to pay a debt or satisfy a 
liability from and out of the property in his hands, it would be 
a provable debt in insolvency. In re O’Gorman: Exparte Balet, 





* 1. (1895) 1 Q.B. 328 at 332 
2. (1927) 53 MLL.J. 403: LL.R. 50 Mad. 981, 
3. ({887) 20 Q.B.D. 120: 4. (1899) 2 Q.B. 62 
80 
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Wright, J., held that the damages awarded to a petitioner in a 
Divorce Court against a co-respondent, though they will not 
support a bankruptcy petition against the co-respondent, are 
nevertheless a debt provable in insolvency. The same view was 
taken in The Official Receiver, Tinnevelly v. Krishna Pihat!, 
unreported judgment of 4th May, 1938, in Applications Nos. 294 
and 295 of 1938in C.S. No. 79 of 1936, High Court by Beasley, 
C.J. Therefore if on the date of the order of adjudication the 
insolvents were under a liability to pay a debt from and out of 
the joint family property in their hands or from and out of the 
separate property inherited by them from their father, such a 
liability would be a debt provable in insolvency. We understand 
that our learned brother Gentle, J., has taken the view that a 
father’s debt can be proved in the insolvency of the son. (Vide 
Application Nos. 294 and 295 of 1938 in C. S. No. 79 of 1936.) 
We are therefore of opinion that the father’s debt is provable 
in the insolvency of the son under S. 46 of the Presidency 
Towns Insolvency Act and that the application of Chokkalingam 
Chetti is competent. In this view the contention of Mr. T. M. 
Krishnaswami Aiyar that there should be a personal liability on 
the part of the son before a’debt can be proved in insolvency 
must be negatived. l 


The next contention of Mr. Krishnaswami Aiyar is that © 
assuming that the father’s debt can be proved in the son’s 
insolvency, in this case the joint family property which vested. 
in the Official Assignee on the order of adjudication could not 
be deemed to be assets against which Chokkalingam Chetti 
could have any right. The contention is that the debts were 
incurred in Ceylon where the Roman-Dutch Law prevails and that 
that law does not recognise the theory of pious obligation and 
therefore the debt could not be enforced against the sons. 
Further, Chokkalingam Chetti’s father, having elected to obtain 
a decree against the administrators of the estate of the insol- 
vents’ father, could not now seek to recover any monies from 
and out of the joint family properties in the hands of the sons 
as the assets of the father available for the payment of his 
debt. The contention of Mr. Rajah Atyar is that the Roman- 
Dutch Law must be treated as applicable only with reference to 
immovable property situated in Ceylon and gannot apply to any 
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movable property left by the deceased either in Ceylon or in 
British India, that any creditor, foreign or British Indian, can 
realise his debt from and out of such property which can be 
made available for the payment of the debt and therefore the 
remedies available to a foreign creditor for realising the debt 
from and out of the property of a deceased which is situated in 
British India are not taken away by the Roman-Dutch Law. It 
seems to us that it is unnecessary to go into the contentions 
based on the Roman-Dutch Law in the view we take of the 
consent decree passed by the District Court of Colombo. Though 
the decree was passed against the administrators who were 
administering the assets in Ceylon, still a creditor will be 
entitled to come and claim in the administration of the assets 
in British India from the administrator who would be func- 
tioning in British India. In the light of this principle the 
consent decree that has been passed by the Supreme Court of 
Ceylon must be considered. The first portion of the compromise 
is that Chokkalingam Chetti should share pro rata with all the 
other creditors the assets of-the deceased. Prima facie that 
would apply to the assets of the deceased in Ceylon. The next 
portion of the compromise decree is that he is entitled to 
proceed for the recovery of any balance that may be due to 
him from the assets that may exist out of Ceylon. On the 
date of that order the assets of the deceased out of Ceylon 
must be said to have been in the. hands of the Official Assignee 
whether as the administrator of the estate of Somasundara or 
as Official Assignee in the insolvency of the sons of Soma- 
sundara. If the agreement is deemed to relate to assets in the 
hands of the Official Assignee as administrator of British 
India assets by virtue of the grant of letters of administration 
to him by this Court, it means that the right of Chokkalingam 
Chetti to prove in the administration here is recognised, that is, 
he will be entitled to recover pro rata from the assets of the 
father in the hands of the administrator, the Official Assignee. 
In this connection it must not be forgotten that when the Official 
Assignee made an application to this Court for letters of 
administration with the wills annexed of Somasundara, he 
appeared to treat the joint family properties in the hands of 


the insolvents as the assets of Somasundara. In the affidavit. 


filed by him in this Court dated the 19th December, 1928, he 
deposed as’ follows: 
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“So far as I am able to gather, the position of the estate of the late 
Ar. Ar. Sm. Somasundaram Chettiar is this. The assets that were in the 
hands of the insolvents at the time of their adjudication aggregate to 
Rs. 60,08,399-7-8 in British India and Burma, Rs. 4,74,807-15-9 in Colombo 
and Rs. 7,17,067-4-0 in Jaffna, thus totalling Rs. 72,00,274-11-5. 


As against the said assets, according to the account books of the insol- 
vents and according to their valuation, the liabilities amount to as follows :— 
Rs. 54,71,782-5-2 in India and Burma, Rs. 17,65,846-0-10 in Colombo and 
Rs. 3,78,065-6-0 in Jaffna, thus totalling Rs. 76,15,693-12-0. 


The above is an estimate as per the insolvents’ schedule. Whatever 
that may be, the said estate of Ar. Ar.Sm. Somasundaram Chettiar is. 
insolvent and I have so far declared a dividend of an anna in the rupee and 
I am declared a further dividend of two or three annas. I therefore state 
that for the purpose of the above petition the net assets are nil.” 


It is clear from this that he purported to treat the property 
which vested in him by virtue of the order of adjudication in 
the insolvency of the sons as the assets of Somasundara, that 
is, not only the joint family property but also the separate 
property of the sons is treated as the assets of the father. 
Whether the Official Assignee was in law right in so treating 
such gssets is another matter. The fact remains that he was 
not administering such assets as the administrator of the father 
because before any grant was made to him in the testamentary 
matter such property vested in him by virtue of the provisions 
of the insolvency law and he was only administering such assets 
in the capacity of Official Assignee. Therefore the question 
arises whether “assets” in the compromise petition should not be 
understood as meaning assets in the hands of the Official 
Assignee in insolvency. It may be contended that the power 
of Messrs: Harding and Thornton to settle any debt could 
only be in their capacity as administrators and that any com- 
promise arrived at by them beyond the scope of the power 
conferred upon them may not be binding upon the Offcial 
Assignee in his capacity as Assignee or upon the creditors of 
the sons in the insolvency of the sons. But it seems to us that 
the letters of administration were obtained both here and in 
the Ceylon Court by the Official Assignee not only as repre- 
senting the insolvents but also the creditors of the insolvents in 
his capacity as Official Assignee, and no distinction was made 
by him between the father’s assets and his liabilities and the sons’ 


- assets and Liabilities. Further he must be deemed to have been 


a party to the compromise because he wes a party to the 
proceeding in the Supreme Court which resulted in the com- 
promise. It is hardly. likely that without reference to bim any 


i} ` THE MADRAS LAW JOURNAL REPORTS. 637 


compromise was entered into. Therefore it must have been 
the understanding between the parties, that after getting such 
amount as he could get from the assets in the Jaffna Court, 
the claimant Chokkalingam Chetti should be allowed to proceed 
to recover the balance from the British Indian assets in the 
hands of the Official Assignee in whatever capacity he might 
hold them. If this was the understanding, it could only be on 
the footing that Chokkalingam Chetti should share pro rata 
with all the creditors who are entitled to participate in the 
assets in the hands of the Official Assignee without any prefer- 
ence. The word ‘proceed’ can only be understood in the light 
of the circumstances then existing as referable to a claim to be 
made before the Official Assignee. In the light of these 
facts one can understand the concession alleged to have been 
made by the Official Assignee before Wadsworth, J. and 
we are not inclined to accept that the concession was only 
confined to the separate assets. Whether the Official Assignee 
and his agents were within their powers to enter into 
such a compromise so as to bind the son’s creditors in the 
insolvency of the sons is another matter; but what we have to 
decide is whether the Official Assignee has agreed to the terms 
of the compromise in the Supreme Court and thus agreed to 
Chokkalingam Chetti proving in the insolvency of the sons. On 
the evidence on record we hold that he did agree. In this view 
the concession alleged to have been made by the Official Assignee 
may be understood. The decree certainly does not bear the 
interpretation which the concession of the Official Assignee as 
stated by our learned brother Wadsworth, J., seems to suggest. 
The concession warrants the inference that he agreed to 
Chokkalinga proving his claim before him and sharing in the 
assets being administered by him. Therefore in the circum- 
stances of this case, Chokkalingam Chetti must be allowed to 
prove for the balance of the debt, after crediting the amount 
realised by him in the Jaffna administration, in the insolvency 
of the sons. 


Now we shall deal with the question -of priority. In the 
view we have already expressed of the terms of the compromise 
arrived at between Chokkalinga and the administrators in 
Ceylon and the Official Assignee, it would not be open to 
Chokkalinga Chetti to contend that he ought to be given a 
priority oVer the other creditors. The understanding seems to 
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us to be that he should share pro rata along with other creditors 
entitled to share in the insolvency of the sons. Having regard 
to the first portion of the compromise where pro rata distribu- 
tion was agreed to, it must also be taken that the understanding 
between the parties then was that pro rata distribution was the 
foundation and essence of the agreement irrespective of the 
fact against which assets the applicant would be entitled to put 
forward his claim for the recovery of the amount due. 


Apart from the compromise, the question is whether as a 
matter of law Chokkalingam Chetti is entitled to claim priority 
on the ground that he was the father’s creditor and was there- 
fore entitled to be paid in preference to the creditors of the 
sons in the insolvency of the sons from and out of the separate 
property of the father which devolved on the sons by inherit- 
ance and from and out of the joint family properties which 
vested in the sons by survivorship. 


The separate property in British India left = the father 
was the business in Rangoon and its assets The rest of the 
properties were owned by the father and sons as joint family 
property. It was the contention of Mr. T. M. Krishnaswami 
Aiyar on behalf of the Official Assignee that the father died 
heavily indebted and that the sons discharged a major portion 
of the father’s debts before they became insolvents, so. that on 
the date of the insolvency no property of the father was avail- 
able for payment to any creditor who was not paid and that an 
account should be directed on the debts which the sons dis- 


charged for ascertaining from what assets the claimant could 
get his claim satisfied. 


In regard to the separate property of the father inherited 
by the sons there is no difference between the nature of the 
obligations imposed on them and any other heir inheriting the 
property from his ancestor. The heir would take the property 
subject to the obligation of paying his ancestor’s debts and in 
so far as he is unable to satisfy that he has applied the property 
in discharge of the ancestor’s debts, he will be personally 
liable. The theory is that he takes only the residue after pay- 
ment of the debts. (Kasim Ali v. Sadiq Ali and Fakhr Jahan 
Begum v. Sadiq Alit.) But the debts do not form a charge on 
the estate so that if the heir alienates it toa bona fide purchaser 


1. (1938) 2 M.L.J. 210: L.R. 65 LA. 219: LL.R. 13 Luck. 494 at 02 (P.C). 
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for value or if acreditor of the heir seizes and sells it, the 
ancestor’s creditor cannot reach it. So far as the Hindu Law 
is concerned, this principle is undoubted. It was thus stated in 
a very early case: 

“ We do not find nor can the pleader ‘show us from any text of Hindu 
Law, that the property of a deceased person is so hypothecated for his 
debts, as to prevent his heir from disposing of it to a third party or to allow 
a creditor to follow it and take it out of the hands of a third party who has 
purchased in good faith and for valuable consideration. The creditor may 
hold the heir personally liable for the debt if he has alienated the property 
but he cannot, we think, follow the property.” (Unnopoorna Dassea v. 
Gunga Narain Paw.) 

Thus there is nothing to prevent a creditor of the son get- 
ting satisfaction out of the father’s property which devolved 
on the son. Therefore questions have arisen both under S. 73, 
Civil Procedure Code and the law of insolvency in regard to 
the preferential claims of a father’s creditor. Where there was 
a decree against a son asa legal representative of his father 
and also a decree obtained against the son personally by a creditor 
of his, our High Court took the view that the holders of both 
decrees are entitled to share rateably Vadlamany Venkatesam v. 
Mangtpudi Visvanathan®, though a different view has been 
taken by the Allahabad High Court, Bhola Nath v. Maqbul-un- 
nissa3, In Gade Lakshmi Narasimham v. Pulalamarn Jagan- 
nadha Raot, under the law of insolvency Oldfield and Sadasiva 
Aiyar, JJ., took the view that a father’s creditor must only 
share rateably with a creditor of the son. Buta different view 
was taken in Shankar Lal v. Muhammad Ismail”, where an 
ancestor’s creditor was held to have priority over the creditor of 
the heir. Mr. Rajah Aiyar laid considerable emphasis on the 
later decision. In that case the parties were governed by 
Muhammadan Law and the learned Judges took the view that 


under that law a creditor of a deceased Muhammadan has a 


general charge upon the assets left by the deceased and that it 
partakes of the nature of an equitable lien, so that in effect he 
becomes a secured creditor in the insolvency of the heir. How 
far this view is tenable under the Muhammadan Law is open to 
doubt, but at any rate it is not the Hindu Law. Even with 
reference to Muhammadan Law our High Court has adopted 
the view that no such charge exists and that the creditor of the 





1. (1865) 2 W.R. 296. 2 (1917) M.W.N. 859. 
3. (1903) I.L.R. 26 All. 28. 4. (1915) 30-1.C, 256, 
5. AIR. 1930 All. 552. 
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deceased is not a secured creditor but must share rateably along 
with the creditors of the heir. (Vide the observations of 
Odgers and Madhavan Nair, JJ., in Nainar Rowthen v. Kuppas 
Pichai Rowthen1,) The learned Judges followed the decision of 
Oldfield and Sadasiva Aiyar, JJ., decided with reference to the 
Hindu Law and reported in Gade Lakshmi Narasimham v. 
Pillalamarrit Jagannadha Row%. In that case a creditor of a 
Hindu father obtained a decree against his sons for an amount 
payable by them from and out of the assets of the father in 
their hands. Before any proceedings were taken to realise the 
money, the sons became insolvents and the entire property 
owned by them including the property which once belonged to 
their father vested in the Official Receiver. Subsequently the 
creditor who had obtained the decree wanted to attach the said 
property in the hands of the Official Receiver. It was contend- 
ed on the creditor’s behalf that he being a creditor of the 
father was entitled to attach and sell the property and that the 
son’s insolvency could not affect him. Dealing with this con- 
tention the learned Judges remarked: 

“The property of a deceased Hindu is not so hypothecated for his debt 
as to prevent his heir disposing of it or to allow a creditor to follow it in the 
hands of a third party. There is therefore no question of respondent’s 
right to a lien or charge on Balarama Doss’s (the ancestor) property in the 
first and seventh defendants’ (the sons) hands or in those of the Official 
Receiver who derived it from them—Balarama Doss’s estates must accord- 
ingly be treated as having vested in the Official Receiver like the first and 
seventh defendants’ other assets and as being immune from execution pro- 
ceedings under S. 16 (2) of the Provincial Insolvency Act, respondents being 
left to prove their debts like other unsecured creditors,” 
that is, just like any other unsecured creditor of the sons. The 
view is, as we shall presently show, in ‘strict accordance witb 
the provisions of the Insolvency Acts both Provincial and 
Presidency. This principle if adopted with reference to the 
separate property of the father devolving on his sons would 
apply with greater force to the joint family property which has 
devolved on the son by survivorship. Under the Mitakshara 
law by which the parties in this case are governed, the cardinat 
principle is that the ownership of the father and the son is 
equal in every item of joint family property possessed by them. 
The son has by birth an interest in the said property and he 
can deal with and dispose of it for value. On the death of 
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the father his interest in the property becomes augmented, but 
the nature of the rights possessed by him as owner thereof 
Temains unchanged. No doubt the interest of the son during 
his father’s lifetime is liable to be dealt with by the father or 
seized by a father’s creditor for the satisfaction of the father’s 
debt because by virtue of his relationship the Hindu Law casts 
upon the son a pious obligation to discharge his father’s debts 
but it is not a personal liability and is only incidental to the pro- 
perty. So long as such property remains in the hands of 
the son, the same obligation continues even after the death of 
the father. The son who was owner of an undivided share 
during the lifetime of his father becomes on the latter’s death 
the sole owner of the whole and not merely of the net residue 
of the property after deduction of the debts as in the case of 
inherited property. There can be therefore no question that the 
property is the individual property of the son anda creditor of 
his can seek satisfaction of the debt from the entire property 
possessed by the son, that is, his interest in the joint family 
property after it has been augmented by the death of the father. 
If such a creditor therefore in execution of a decree seized that 
property and got it sold, the alienee would get a complete title 
and it would not be open to any creditor of the father to come 
and say that the alienee is liable to pay his debt. It cannot be 
contended that there is any charge on the joint family property 
for the father’s debt in the sense that it is hypothecated for the 
debt so as to make a father’s creditor a secured creditor. The 
pious obligation does not fasten any such charge on the property- 
so that he who takes the property takes it subject to that charge. 
It is one thing to say that a son is under an obligation to dis- 
charge the debt; it is quite another to assert that the property 
is charged in the sense that itis bypothecated for the debt. 
Where after the father’s death the son becomes the sole owner 
of the property and the creditor becomes entitled to-get satis- 
faction from it, it seems to us on principle that no distinction 
can be drawn between a father’s creditor and a son’s creditor. 
It is sufficient for our present purposes to note that neither 


during the father’s lifetime nor after his death the son’s interest 
in the joint family property can be said to be charged for the 
father’s debt. Mr. Rajah Aiyar relied upon certain authorities 
for the position that the father’s debts constitute a charge upon 


the inheritance and relied on the following passage in Mayne’s 
81 
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Hindu Law: 


“ A father’s debts are a first charge upon the inheritance and must be 
paid in full before there can be any surplus for the division” (Para. 339.) 


He also'relied upon the decision in Venku Reddi v. Venku 
Reddit, for the position that before partition can be effected the 
father’s debts must be provided for. and only the residue after 
making such provision can be divided. But neither the passage 
in Mayne’s Hindu Law, nor the decision in Venku Reddi -v. 
Venku Reddit supports the contention of Mr. Rajah Aiyar. It 
is no doubt true that before a partition of joint family property 
can be effected, the obligations imposed by law on all the mem- 
bers must be provided for and one of such obligations relates to 


_ the father’s debts. The theory is that if it were not so done the 


father would continue to be a debtor and it is incumbent upon 
the sons to see that he does not and thus save his soul from 
unhappiness in the next world. This is what Narada says: 

“ What remains of the paternal estate after paying off the debts of the 
father shall be divided among the brothers. Otherwise the father continues 
a debtor.” (Vyavasta Chandrika, Vol. 1, p. 238) 

It is in this sense of obligation that the word ‘ charge ’ 
is used in the passage in Mayne’s Hindu Law and not in 
the sense of the properties being hypothecated for the 
debt. It is one thing to say that before partition the debts 
of the father shall be provided for and it is another thing to 
say that when the son becomes the sole owner on the father’s 
death entitled to dispose of the property as his own, there 
is any restriction imposed on his powers for disposing it 
for his own debts though he is equally under an obligation 


. to satisfy the demand of his father’s creditors. Again 


the obligation imposed by the Hindu Law being incidental 
to the property so long as the property remains in the 
hands of the son the property cannot escape liability, whether 
there is a charge or no. But once the property has been alienat- 
ed to a bona fide alienee, the obligation cannot be pursued 
against the property. It seems to us that the same principle 
would apply where thé son is divested of his ownership therein 
by operation of law. Bankruptcy is an involuntary alienation 
and by the provisions of the insolvency law there is a statutory 
conveyance or alienation of the said property in favour of the 
Official Assignee in trust for the creditors*for distribution 
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among them according to the provisions of the said law. 
Having regard to these principles the question of priority has to 
be viewed. Under S. 52 (2) of the Presidency Towns Insol- 
vency Act all property as may belong to or be vested in the 
insolvent at the commencement of the insolvency will vest in 
the Official Assignee. The principle is the same under the 
Provincial Insolvency Act and under the English Law. It 
cannot be denied that the separate property of the father 
devolving on the son and the joint family property owned by the 
son at the date of the insolvency, which has been augmented by 
the father’s share devolving upon the son by survivorship 
on account of the father’s death before the date of the 
insolvency, will be property which belonged to the insolvent. 
But once that property vests in the Official Assignee, 
it would have to be governed by the provisions of the Insol- 
vency law. One of the provisions of that law is S. 49 (5) 
which provides that subject to the provisions of the Act all 
debts proved in insolvency shall be paid rateably according to 
the amounts of such debts respectively and without any pre- 
ference. Of course under S. 49 certain unsecured debts have 
to be paid in priority and it is in respect of them that a 
preference is accorded by the Act. The insolvency law is a 
special law having for its object the distribution of the insol- 
vent’s available assets among his creditors pro rata. The 
father’s debt is not one to which a right of priority is given by 
the Act. The Official Assignee can only administer the assets 
and distribute them in accordance with the provisions of the 
Act. Ifa father’s creditor chooses to prove in the insolvency 
of the son as a provable debt of the son, he must submit himself 
to the provisions of the Act which does not recognise any 
priority in his favour. In a recent decision reported in 
Thimmiah v. Oficial Receiver, Bellary1, our learned brother 
Abdur Rahman, J., took this view and held that the unrealised 
debts of the father and the debts of the son stood on the same 
footing and that a father’s creditor would not got priority over 
the son’s creditor. In the course of the judgment the learned 
Judge observed thus: 

“If one looks to the provisions contained in S.61 of the Provincial 


Insolvency Act, it would be found to provide in sub-cl. 5 that all debts 
entered in the sched&le have to be paid rateably according to the amount of 


1. (1939) 1 M.L.J. 158. 
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such debts without any preference except to those which have been other- 
wise specified by the Provincial Insolvency Act...... The learned counsel 
for the petitioner has not been able to point to any provision in the Provin- 
cial Insolvency Act under which he could claim priority for the debt in 
question and so far as proceedings in insolvency are concerned, the 
petitioner, as provided in sub-cl. 5, share rateably without any pre- 
ference. It is obviously the policy of the insolvency law to distribute the 
estate among the creditors fairly and unless a preference was given by the 
Act to any particular debt, it must necessarily be held to fall within the 
sub-clause and no priority can legitimately be claimed in regard to the same. 
Viewed in the light of this section the unrealised simple debts of the father 
and that of the son would stand on the same footing.” 

If we may say so with respect we think that this view is 
sound. ‘The learned Judges of the Allahabad High Court in 
Shankar Lal v. Muhammad Ismail, on which Mr. Rajah Aiyar 
relied would seem to support their decision as to priority on 
S. 4 of the Provincial Insolvency Act. We are unable to 
understand how it can be done because that section itself says 
“subject to the provisions of this Act.” S. 49 is one such pro- 
vision. So long as a debt is not a charge upon a particular 
property and the obligation to pay the debt out of a particular 
property is imposed on the owner personally, an obligation 
which is not transmissible to his alienee except when the aliena- 
tion is not in good faith, it cannot be said that the Official 
Assignee who is a Statutory alienee of the property can be 
bound by any such obligation. Such priority if any must be 
deemed to have been abrogated by the provisions of the 
Insolvency Act. We are therefore of opinion that the contention 
of Mr. Rajah Aiyar that his client must be paid in preference 
to the creditors of the sons must be overruled. 


The next question relates to the contention raised by 
Mr. Krishnaswami Aiyar that an account should be directed in 
regard to the question of separate assets and joint family 
properties available to satisfy the claim of the said Chokkalin- 
gam Chetti. Though this question was argued before our 
learned brother Wadsworth, J., it was not raised in any of the 
reports of the Official Assignee, nor did he allege and prove the 
facts to enable the Court to pronounce an opinion thereon. We 
therefore do not propose to go into it. Further, in the view 
we have taken of the scope of the compromise decree and. 
Chokkalingam Chetti’s right to priority, this question does not 
arise. rs 
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There remains only the question relating to interest. The 
contention of Mr. Krishnaswami Aiyar on behalf of the Official 
Assignee is that from the date of the insolvency of the sons the 


` 


» Choka- 
m 
Chettiar 


V, 


claimaint is not entitled to claim any interest. Itis conceded Assignee of 


by Mtr. Rajah Aiyar that if the provisions of the Insolvency 
Act were to be applied, his client would not be entitled to 
interest. But what Mr. Rajah Aiyar says is that under the 
compromise it was stipulated that his client should get the 
balance of the amount under the decree in the Colombo Dis- 
trict Court after giving credit to the amounts received by him 
in the Jaffna Court and therefore it was agreed that he should 
get interest on the decree amount. We are not inclined to 
agree with him in this contention. As we have already 
remarked, what was agreed to by the Official Assignee was 
that Mr. Rajah Aiyar’s client could prove his claim before 


him. The amount payable in respect thereof must be subject 


to the provisions of the Insolvency law by which the. Official 
Assignee is governed and it is not open to him to disregard the 
provisions of the Act and consent to anything which is contrary 
to the Act. We must therefore hold that interest on the 


claimant’s debt will cease from the date of the adjudication of - 


the sons. 


In the result, we confirm the decree of our learned brother 
Wadsworth, J., subject to the modification as to interest as 
declared above and dismiss both the appeals with costs. 


S V.V.. Appeals dismissed. 
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to prove but denied his claim to priority. Thereupon both the Official 
Assignee and the claimant filed two appeals against the judgment, the 
claimant in so far as it disallowed his claim to priority and the Official 
Assignee inso farasit allowed C to prove inthe insolvency. Both the 
appeals were mainly dismissed but in the appeal by the Official Assignee a 
small modification was made as to interest. The claimant applied for leave 
to appeal to Privy Council treating the decree as a varying decree. 

Held, that so far as the claimant is concerned, itis one of affrmance, 
Though one decree was issued in this case, it is in essence a document 
which embodies two decrees. 


Romanathan Chetti v. Subramanian Chetti, (1926) 51 M.L.J. 295, followed. 
Perichiappa Chettiar v. Nachiap pan, (1930) 35 L.W. 206, dissented from. 
Petition presented under O. 45, rr. 2 and 3 of the Code of 
Civil Procedure praying that in the circumstances stated therein 
the High Court will be pleased to grant a certificate to enable 
the petitioner herein to appeal to His Majesty in Council 
against the judgment of the High Court, Appellate Side, dated 
16th October, 1939 and passed in ©. S. A. No.. 68 of 1937 
preferred against the judgment of the Hon'ble Mr. Justice 
Wadsworth, dated 21st July, 1937 and 23rd August, 1937 and 
in the Insolvency Jurisdiction of the High Courtin I. P. 
No. 264 of 1925—Application No. 453 of 1936 (In the matter 
of Arunachalam Chetti and Sundaresa Chetti of Ar. Ar. Sm. 
Firm—TInsolvents ). 
N. Srinivasa Atyangar aanas by N. T. Shamanna for 
Petitioner. 
T. M. Krishnaswami Aiyar for T. V. Ramiah for 


Respondent. 

The order of the Court was delivered by 

Venkataramana Rao, J.—This is an application for leave 
to appeal to the Privy Council against the decree passed by 
us in O. S. A. No. 68 of 1937. This appeal was preferred 
by the petitioner against the decision of our learned brother 
Wadsworth, J.; disallowing the claim to priority of the petitioner 
in regard to the amount claimed by him. We affirmed the 
decision of our learned brother Wadsworth, J., and dismissed 
the appeal. The decree passed by us is a decree of affirmance 
within the meaning of S. 110, cL 3 of the Civil Procedure 
Code. It is contended by Mr. Srinivasa Aiyangar that there 
is one decree issued in this case and, when leave to appeal is 
granted in regard to the question of interest, his client is 
entitled as a matter of right to leave to appeal also in regard to 
the question of priority, because the claim is one composite 
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claim and the decree is one decree. We are not inclined to 
agree with this contention. Though one decree was issued in 
this case, it is in essence a document which embodies two 
decrees. Against the decision of our learned brother Wadsworth, 
J., two appeals were preferred, one by the Official Assignee in 
so far as the decision ' went, against him and the other by the 
petitioner herein in so far as the decision went against him. 
Therefore, in effect, we passed two decrees. 


In Ramanathan Chetti v. Subramanian Chettil, the question 
which we have now to decide arose for consideration. In that 
case an appeal and the memorandum of objections were pre- 
ferred against the decree of the lower Court and the High 
Court passed one decree by which the appeal was dismissed 
and the memorandum of objections was partly allowed. The 
question was whether the appellant in that case was entitled to 
leave to appeal to the Privy Council on the ground that the 
memorandum of objections was partly allowed and, as one 
decree was issued in the case, it must be taken that there was a 
modification of the decree as a whole and that it was not a 
decree of affrmance This contention was negatived. In dealing 
with this contention, Phillips, J., observes on page 297 :— 

“Does the mere fact of an order on the memorandum of objections 
modifying the decree of the lower Court give the plaintiff the right to 
reopen the whole of the case? It was held in Chiranji Lal v. Bekari Lol, 
that when there had been two cross appeals against the decree of the Court 
of first instance and one cross appeal had been allowed and the other 
dismissed, there was no right of appeal against the decree dismissing the 
appeal, whereas an appeal lay against the decree allowing the appeal. The 
Court proceeded on the view that in cross appeals the decree in each was a 


separate ome. . . . . . . . . . In effect there are two orders of this 
Court, one dismissing the appeal and affirming the decree of the lower Court 
and the other allowing the memorandum of objections or cross appeal and 
modifying the decree of the lower Court. So far, then, as the decree affirm- 
ing the decree of the lower Court is concerned, no appeal would lie to the 
Privy Council.” 

We entirely concur in this view because it is in consonance 
with the plain language of S. 110 of the Civil Procedure Code. 
Reliance was placed by Mr. Srinivasa Aiyangar on the decision 
in Venktiaswamt Chettiar v. Sekkutti Pillai, but that decision 
does not help him. On the other hand we find the following 
observation of Venkatasubba Rao, J., on page 583 which is not 
in his favour: 

“As a question®of construction, we fail to see why, when there are 


1. (1926) 51 MLL.J. 295. 2. (1918) 16 A.L.J. 864. 
3. (1936) 71 M.L.J. 580, 
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several decisions in respect of several subject-matters, the decree embodying 
those decisions should, by some fiction, be regarded as one and entire.” 


Again, reliance was placed by Mr. Srinivasa Aiyangar on 
the decision in Perichiappa Chettiar v. Nachtappant of Reilly 
and Anantakrishna Aiyar, JJ. That decision gave a very wide 
interpretation to the decision of the Privy Council in Annapurna 
Bat v. Ruprao®; but that decision, if we may say so with respect, 
was rightly dissented from in Venkitaswams Chettiar v. Sekkutti 
Pillans. 

Lastly Mr. Srinivasa Aiyangar submitted that, even if we 
take the view that the decree is one of affirmance, leave my be 
granted on the ground that there is a substantial question of 
law involved in the appeal. It will be seen from a perusal of 
our judgment that we came to a decision on a question of fact, 
namely, that under the compromise entered into with the Official 
Assignee by the petitioner, the petitioner is entitled only to a 
pro rata distribution whatever be the bature of the assets held 
by the Offcial Assignee, whether the assets be taken to be those 
of the father or those of the son. That was enough to dispose 
of the appeal; but, as the question of law, namely, that apart 
from the compromise the petitioner is entitled to claim priority, 
was also argued, we proceeded to deal with it. We therefore 
cannot say that a substantial question of law is involved in the 
appeal in order to enable us to exercise our discretion and grant 
leave under S. 110. 

We therefore see no reason to grant leave to appeal in this 
case and the application is therefore dismissed with costs of the 
respondent, which we fix at Ks. 100. 

S. V. V. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH AND Mr. Justick 

PATANJALI SASTRI. 

Rayam Duraiswamy Aiyangar and Petitioners* (Defen- 


others. dants 1 to 4 and 6) 
v. 


M. Raghavachariar. .. Respondent (Plaintif). 


Madras Agriculiurisis’ Relief Act (IV of 1938), Ss.8 and 9—Promissory 
note—Payment ‘towards promissory note’ generally—No appropriation to 
——— | Le eee. CSCS 


924) L.R, 51 A. 319 TLR ot i 
2. a a am C. 
Ra 71 M.L.J. 580 sae 
* CRP. No. 1607 of 1938. 19th August, 1940, 
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principal or interesi—Effect of —If credtior can treat tt as towards interest 
after petition to scale down ts filed, 

Where, towards a promissory note, an open payment is sede in August, 
1937, towards the debt generally and it had not been appropriated by the: 
debtor or creditor towards principal or interest, the creditor is not entitled, 
after the debtor has sought relief under the Madras Agriculturists Relief 
Act to treat the payment as appropriated towards interest, . The payment is 
to be appropriated towards principal. 


Narayanaswamy Naidu v. Rajamanicham Pulai, (1940) 1 M.L.J. 225: 51 


L.W. 237, not followed. 
Rama Shak v. Lal Chand, (1940) 1 M.L.J. 895: L.R 67 I. A, 160 (P. C), 
applied. 


Petition under S. 25 of Act IX of 1887, praying the High 


Court to revise the decree of the Court of the Subordinate 
Judge of Chingleput in S. C. S. No. 92 of 1938. l 


R. Krishna Aiyar for Petitioners. 
M.S. Venkajtarama Aiyar for Respondent. 


The judgment of the Court was delivered by 


Wadsworth, /—This petition raises a question regarding. 


the working of S. 8 of Madras Act IV of 1938. The petition- 
ers were some of the defendants in the suit on a promissory 
note for Rs. 1,900, This note was dated the 20th April, 1935 
and it renewed an earlier note which was admittedly executed 


on 19th April, 1926, for a sum of Rs. 1,000, though this earlier, 


note has not been exhibited. On 2nd August, 1937, a payment 
of Rs. 1,000 was endorsed “towards this promissory notein the 
matter of the sale of a house.” The lower Court has held that 
this payment was made towards the promissory note generally, 


that is, towards the entire amount due including principal and- 


interest and he has rejected the plea of actual appropriation. 


The petitioners are admittedly agriculturists and the lower Court. 


has scaled down the debt by the simple process of treating the 


debt as one borrowed on the earlier date 19th April, 1926, 


doubling the original principal, subtracting the admitted pay- 
ments amounting to Rs. 1,005 and giving a decree for the 
balance of Rs. 995`as on Ist October, 1937, with interest as 
T that date at 6ł per cent. under S. 12 of the Act. That is, 

to say the learned District Munsif has ignored cl. (1) of. 
S. 8 and has scaled down the debt on the basis that cl. (3). 
of that section provides a minimum rather than a maximum 
which the creditor may claim. It seems to us that the method 
adopted by the lower Court of scaling down this debt cannot be 
justified. It is, however, by no means easy to lay down what is 
the correct way of applying this difficult section. 

82 


Wads- 
worth, 
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It is contended for the respondent that the payment on 2nd 
August, 1937, must be deemed to have been appropriated in the 
manner most favourable to the creditor and that the scaling 
down process must be applied only after making such an appro- 
priation. We do not think that this contention can be upheld. : 


, Granting that’ when the Court is adjusting accounts between 


debtor and creditor, the ordinary rule is that unappropriated 
payments are first to be applied towards interest; this is more a 
rule for the guidance of the Court than a presumption of law 
regarding what has in fact been done. In dealing with the 
subject of appropriation as affecting S. 20 of the Limitation 
Act, the Privy Council in a recent case Kama Shakv. Lal Chand1 
had occasion to consider whether, when there is an open pay- 
ment towards a debt, a mere notional appropriation, such as is 
contemplated in the rule just referred to, can take the place ol 
an actual appropriation for the purpose of saving limitation and 
their Lordships held that it could not. It seems to us that the 
game principle applies in dealing with the present facts. Here 
we have an open payment of Rs. 1,000 made towards the debt 
generally, but not appropriated by the debtor or creditor towards 
principal or interest. We do not consider that the creditor 
should be entitled, after the debtor has sought relief under Act 
IV of 1938, to treat this payment as having been theoretically 
appropriated towards interest when in fact it was not appro- 
priated at all. We must therefore regard the debt as one in’ 
which there has been a payment, but that payment has not been 
appropriated either to principal or interest. Our attention has 
been drawn to a decision of Horwill, J., reported in Narayana- 
swamy Naidu v. Rajamanickam Pulat®, where the learned 
Judge drew a presumption that a similar payment not expressly, 
appropriated was at once applied in the reduction of ihe debt 
for interest. We doubt whether such theoretical appropriation 
can properly be postulated in order to nullify the effect of S. 8, 
(1) of the Act. Although there must have been an intention in 
due course to adjust the lump sum payment against the out- 
standing dues for interest and principal until such adjustment 
has in fact been made, it cannot in our opinion be said that there 
is no interest outstanding so as to bring into effect S. 8, cL 1. 


1. (1940) 1 M.L.J. 895: L.R. 67 I.A. 160 (P.C). 
2, (1940) 1 M.L.J. 225: 51 L.W. 237. ' 
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.. Now on this basis we have to see what is the actual result. 
With reference to the proviso to S. 9 (1), the promissory note 
of 1935 must be deemed to be a debt contracted in 1926 and 
must be dealt with under the provisions of S. 8, that is to say, 
all interest outstanding on the Ist October, 1937 must be can- 
celled. If the interest is so cancelled, the unappropriated pay- 
ment of Rs. 1,000 made on 2nd August, 1937, is sufficient to 
discharge the debt in full. The revision petition is therefore 
allowed with costs and the debt will be scaled down in the 
manner indicated with the result that the plaintiff's suit will be 
dismissed with costs. 

Ws, Vas Va Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— Mk. JusTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Doraikannu Odayar .. Peiitioner* (Pettitoner- 
3rd defendant) 


v. 
Veerasami Padayachi alias Veera- Respondent (Respon- 
sami Chatrakondar. dent-Plainitff ). 


Madras Agriculiurists Relief Act (IV of 1938), Ss. 4 (F), 8 Explanation 
and S.10(2) (ii)—Pronote executed by purchaser of hypotheca for balance 
due under morigage—If covered by explanation to S.8—Decree on the pro- 
noie against purchaser and sons forming joint family—Righi of son to relief 
under the Act. 

A purchaser of a hypotheca executed a promissory note to the mort- 
gagee for the balance due under the mortgage. The mortgagor obtained a 
decree on the promissory note against the maker and his sons as members of 
a joint family. In an application by the son for scaling down the decree,’ 

Held, when a member of a joint family executes a fresh document fora 
Pre-existing liability binding on the family, but incurred on its behalf by 
another member such previous debt can be regarded as renewed or included 
ina fresh document within the meaning of the explanation to S.8 of the 
Act as the debtor in each case is the same person, namely, the joint family. 

The liability to the plaintiff which the applicant seeks to scale down is 
not a liability in respect of which a charge is provided under S. 55 (4) of the 
Transfer of Property Act. The liability to the mortgagee, though it may 
be measured by the liability to the vendor is not the “same liability”. ee 4 
® has no application to the liability. 


Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise tHe order of the Court of the: District Munsif 





* C. R. P. No. 602 of 1939, 22nd August, 1940. 


Wads- 
worth, J, 
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of Shiyali dated 11th October, 1938 and made in I. A. No. 155 


of 1938 in S. C. S. No. 427 of 1936. 

A, Srirangachariar for Petitioner. 

S. Swaminatha Aiyar for M. S. Venkatarama Atyar for 
Respondent. 

The judgment of the Court was delivered by 

Wadsworth, J.—This Civil Revision Petition raises ques- 
tions arising out of the explanation to S. 8 of Madras Act IV 
of 1938. The petitioner was the third defendant in a suit ona 
promissory note and he applied to scale down the decree under 


S.19. The promissory note relates back to a mortgage of . 
1922 executed by one Samiappa in favour of Pakkiri for a 


sum of Rs. 500. ln 1929 Pakkiri assigned the mortgage to the 


‘plaintiff. Before this assignment, a payment of Rs. 250 had 


been made towards the mortgage. On 25th August, 1930, the 
first defendant, father of defendants 2 and 3, purchased the 
land covered by the mortgage from the sons of Samiappa and 
agreed to pay Rs. 755 in discharge of the mortgage. On 21st 
March, 1934, the first defendant paid Rs. 830 towards the 


-mortgage’ and on the same date he and his son the second 
defendant executed a promissory note for Rs. 150 in favour of > 


the mortgagee and the mortgage was thereby discharged. The 


‘plaintiff sued on the promissory note alleging that it was a 


family debt binding on all the coparceners and impleading the 
third defendant as a coparcener. On this basis he got a decree 


on 28th September, 1936. The third defendant applied under 
S. 19 of Act IV of 1938 to scale down the debt on the basis 


that the promissory note was in effect a renewal of the mort- 
gage executed by Samiappa. The trial Court held that it was 
not a renewal and it is this decision which is now under 
consideration. 


Now in view of our decision in Neelappa Reddtar v. Sola- 
muthu Udayan! approving the decision of Somayya, J., in Rama- 
swami Chettiar, In re2, we must hold that the explanation to S. 8 
contemplates the renewal of a debt or its inclusion ina fresh docu- 
rnent by the’same debtor. But it does not necessarily follow that 


the parties to the first debt and the second debt must be absolu- 
tely identical. There may be cases in which a debt due jointly and 


severally from A and B is included in a fresh document execu- 
a a a a 


"L (1940) 2 MLJ. 517. 2, (1939)'2 MLJ. 609. 


t 


i 
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ted by’ 4 alone or cases in which a debt due solely by 4 is 
included in a fresh document executed by A and B. But we 
are not really concerned in the present case with either of these 
cases. In so far as there is a mortgage by Samiappa discharged 
by a promissory note executed by the first and second defén- 
dants it cannot be said that the promissory note is a renewal of 
the mortgage or an inclusion of the amount of that debt in a 
fresh document. But this does not dispose of the question. 
When the first defendant who must be deemed in view of the 
decree to have been acting as manager of the joint family 
purchased this land and undertook to discharge the mortgage 
pn it, although there was no obligation to the creditor which the 
creditor could directly enforce by suing for the money from the 
Orst defendant, there was a liability towards that creditor which 
the creditor could enforce indirectly by suing on his mortgage 
for the sale of the hypotheca which the first defendant had 
‘purchased and this liability is a debt within the meaning 
of Madras Act IV of 1938. So much follows from 
the decision of Varadachariar and Abdur Rahman, JJ., in 
Pertanna v. Seliappal. It also seems to follow from that 
decision that the liability of the purchaser being traceable to the 
original mortgage must be scaled down with reference to the 
date of the mortgage. On the basis of this decision we must 
hold that when the first and second defendants executed the suit 
promissory note they were in fact renewing a pre-existing 
liability which.bound the family; or at all events, having regard 
to the strict definition of the term ‘renewal’ in Barber v. 
Macknell2, they were including this pre-existing liability in a 
fresh document binding on the same debtor. It seems to follow 
therefore that the third defendant who is under S. 19 entitled 
to scale down the joint family debt embodied in the decree can 
ask that this debt be treated as a renewal of the pre-existing 
liability which dates back to-the mortgage of Samiappa. 

It has, however, been’ contended that the liability in question 
is one in respect of which a charge is provided under S. 55 (4) 
(b) of the Transfer of Property Act and that therefore it 
cannot be scaled down, having regard to the provisions of S. 10 
(2) (ù) of Madras Act IV of 1938. It seems to us that this 


argument involves a certain confusion of ideas. There cannot 
De a liability except it be due'to a person. When we speak of 
ae en eS ee 


L (1938) 2 MLJ. 1068: LLR. (1939) Mad. 218. 
(1892) 68 L.T. 29 
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‘the same liability’ we must necessarily mean the liability to the 


same person. It is true that the liability to the plaintif under 


the promissory note was co-extensive with-the outstanding liabi- 
lity of the first defendant to his vendor, in respect of which it 
might be contended the vendor’s lien existed. But it was not 
identical with that liability. The liability to A may be measured 
by the extent of the liability to B, bat when the two liabilities ` 
are due to different persons they are not, the same liability. It 
seems to follow that the liability to the plaintiff which the 
applicant seeks to scale down is nota liability in respect of 
which a charge is provided under 5. 55 (4). 

It has also been contended that S. 4 (J) applies; but we 
are unable to see how, assuming that this liability had its origin 
in a trust, there has been any breach of trust. ) 

In the result therefore we are of the opinion that the deci- 
sion of the lower Court is erroneous and that the third defen- 
dant is entitled to scale down the decree on the basis that the 
promissory note is a renewal of a pre-existing liability which 
dates back to the original mortgage. The effect of the payment 
of Rs. 250, made by the original mortgagor, on the questions 
arising under. S. 8 (2) and (3) will depend on the answer to 
the question whether the original mortgagor was or was not an 
agriculturist. If he was an agriculturist this payment will have 
to be-taken into account in calculating the amount paid towards 
the debt. 

The revision petition is allowed with costs. The applica- 
tion is remitted to the trial Court which will scale down the 
debt in the light of this judgment. 

KS: Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTICR WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. is 
P. R S. A. R Pertakaruppan enone (Respondent- 
Chettiar. Plaintif) 
v. 
Marappa Goundan and others .. Respondents (Petitioners- 
l Defendants 2 to 5). 
Madras Agriculiurists Rekef Act (IV of 1938), S. 8 (1)—Payments 
appropriated by creditor towards interest in his plaint filed before Ist 
October, 1937—If can be reopened. 


See a l eee Shears ere nee M 


* C. R P. No. 946 of 1939. 22nd August, 1940. 


11] 655 


In his plaint filed before ist October, 1937, the plaintiff appropriated 
payments by his debtor, towards interest. 

Held, these appropriations cannot be ignored for the purpose of 5.8 (1) 
of the Act, and scaling down must be on the basis of the amount claimed in 
the plaint as principal. 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the order of the Court of the District Munsif of 
Tiruppur dated 5th November, 1938 and made in LA. No. 180 
of 1938 in S. C. S. No. 3 of 1936. 

M. Krishna Bharathi for Petitioner. 

Respondents not represented. 

The Court delivered the following 


JupGMENt.—The plaintiff having appropriated all the 
payments towards interest in his plaint which was filed before 
lst October, 1937, these appropriations cannot be ignored for 
the purpose of S. 8 (1}. The most favourable way of scaling 
down the debt is to adopt the reduced principal of Rupees One 
hundred and seventy-one, annas two and pies six (Re. 171-2-6) 
arrived at according to the plaint, cancel the interest remaining 
as on Ist October, 1937 and credit to the debt the balance of 
-the part decree payment of Rupees Fifty-four, annas three and 
pies nine (Rs. 543-9) minus Rupees Forty and annas eight 
{Rs. 40-8-0) due for costs and give to the plaintiff a decree for 
the balance with interest at 6 per cent. per annum from Ist 
October, 1937. The petition is allowed with costs and the 
decree will be scaled down accordingly. 


Kas: 


THE MADRAS LAW JOURNAL REPORTS. 


Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JusTICE WADSWORTH. 
‘Sri Rajah Nayani Venkata Ranga 
Rao Bahadur Zamijodar Garu .. 
v. 
‘Sri Rajah Tadakamalla Sita Rama- 
chandra Rao Bahadur Zamindar 
Garu 


Petitioner" (Defendant) 


Respondent (Plaintif). 


Conflict of laws—Easement operating in one state in favour of land in 


another state—Projected works in servient tenement likely to interfere with 
right—Swit for injunction by occupter—Matntainability—C ourt-fees—Valua- 
on for—Territorial purisdictton—Law apphcable. 


ee ee 


*C. R P. No. 2165 of 1939. 17th July, 1940, 
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The plaintiffs case was that irrigation works in his occupation situate 
within the Hyderabad state received their customary supply of water from 
the overflow of tanks belonging to the defendant situate in British India. 
The suit was for a series of injunctions restraining the defendant from 
carrying out projected works, which it was alleged, will endanger the 
customary flow of water to the plaintiff's tank. f 

Held, (1) a suit to establish a right of easement can be maintained by 
the occupier of the dominant tenement and no question as to the nature of 
the plaintiff's title in the estate which he occupies arises. 


(2) Lf the right of easement is established by the evidence, there is no 
legal impediment which has to be removed before the injunction protecting 
that right will be granted ; and whether the plaintiff has or has not sued for 
a declaration, it is not necessary for him to pay court-fee on the footing that 
the finding which he seeks as to his title is really a declaration necessarily 
required as a preliminary to the grant of the injunction. The plaint falls 
under S. 7 (iv) (d) of the Court-Fees Act and the plaintiff is entitled to 
place his own valuation on the injunctions which he seeks and however 
inadequate it may be the Court has no jurisdiction to revise that valuation. 

(3) The suit being one for injunctions against the defendant residing in 
British India. to protect a right of easement which though appurtenant to 


property in Hyderabad, had a local existence only in British India is 


cognizable bythe British Indian Court. 


(4) The easement in question being localised in British India must be 
determined according to the law of British India. 


Petition under S. 115 0f Act V of 1908 and S. 224 of 
the Government of India Act, praying the High Court to revise 


the order of the Court of the District Munsif of Bezwada dated . 


21st August, 1939 and made in O. S. No. 51 of 1933. 


P. Satyanarayana Rao, V. Govindarajachari and S. Venu- 
gopala Rao for Petitioner. . 


B. Jagannadha Das for Respondent. 


The Court delivered the following 
© JupcMent.—This revision petition arises out of an order 
giving findings on three preliminary issues in a suit for an in- 
junction restraining the defendant from doing certain acts with 
reference to his tanks over which the plaintiff claims a right of 
easement. The three issues are as follows: 
“i. Whether the suit claim is not cognizable and triable by the municipal 


Courts and whether the same is determinable only by treaty between the 


British Government and H. E. H. the Nizam’s Government. 
2. Whether any cause of action arose within the territorial jurisdiction 
of this Court and whether this Court has jurisdiction. 


3. Whether the reliefs are properly valued for purposes of jurisdic- 
tion and has this Court pecuniary jurisdiction to try this suit.” 


In order to determine these issues, it is necessary first to 
have a clear idea of the true nature of the plaint. The plaint 


paa 
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as originally framed sought an injunction restraining the defen- 
dant from diverting the water flowing out of his tanks and 
from increasing the full tank level of those tanks, an injunction 
restraining him from diverting water to a newly dug channel, 
an injunction restraining him from closing the surplus weirs 
and diverting the water through a new canal into another tank 
and lastly a fixation of the full tank levels and the levels of the 
weirs of a number of the defendant’s tanks. There was a long- 
fought battle on the court-fee question as affecting the jurisdic- 
tion of the District Munsif’s Court in which the suit was filed. 
After the case had come up twice to this Court in revision, it 
was finally decided by the order of Krishnaswami Aiyangar, J., 
in C. R. P. No. 1318 of 1937 that the last prayer relating to 
the fixation of the levels had been properly deleted from the 
plaint and that the District Munsif would have to consider the 
question of jurisdiction on the footing of the plaint as thus 
amended. l 


It seems to me that this finally decides the question regard- 
ing the necessity for valuing the suit on the basis of the 
averments in the plaint as to the necessity for fixing the levels of 
the defendant’s tanks. Itis, however, contended for the first 
time in this Court that though the plaintiff has not prayed for 
a declaration of his right of easement, the suit is in substance 
one for a declaration and injunction and should be valued under 
S. 7 (sv) (c) of the Court-Fees Act and not under S. 7 (tw) (d) 
and it is désirable to decide this contention in the first instance. 
For, if S. 7 (iv) (c) applies and a declaration is in substance 
and of necessity sought, the case would undoubtedly fall outside 
the jurisdiction of the District Munsif’s Court, for the easements 
claimed operate over a large number of tanks and the injunctions 
sought will, according to the averments in the plaint, affect the 
income of the defendant to the extent of thousands of rupees 
annually, whereas the refusal of the injunction would have a 
proportionately adverse effect on the income of the plaintif. 
Moreover, the decision of the question regarding the necessity 
for a declaration of the plaintiffs right bas a material bearing 
on the first issue regarding the jurisdiction of the British Indian 
Court to try the suit. 


I may observe that the anxiety of the plaintiff to pay the 
minimum court-fee on this suit has led to much avoidable 
litigation and has involved both parties in a great deal of 
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entirely unnecessary expense. Such short-sighted parsimony is 
very ill-advised. The position is now complicated owing to the 
existence of a temporary injunction which would cease to 
operate if the plaint were returned for presentation to a 
Court of higher jurisdiction, so that the question of the frame 
of the suit is no longer one merely of court-fees and may have 
an important bearing on the practical position of the parties to 
the suit. 


The plaintiff’s case is that irrigation works in his occtipa- 


tion, situate within the Hyderabad State, receive their customary 


supply of water from the overflow of tanks belonging to the 
defendant and situate in British India and that the plaintiff has 
a right to require that the defendant should do nothing to the 
tanks in his possession which will adversely affect the customary 
flow of water to the tanks of the plaintiff. Consequently, he 
demands a series of injunctions restraining the defendant from 
carrying out projected works which, it is alleged, will endanger 
the customary flow of water to the plaintiffs tanks. Now, it is 
not disputed that the plaintiff is the occupien of this estate in 
which the tanks which form the dominant tenement are situate. 
It is true that the defendant has put in issue the nature of the 
plaintifs title to this estate. But seeing that a suit to establish 
a Tight of easement can be maintained by the occupier of the 
dominant tenement, it is difficult to see how any question as to 
the nature of the plaintifs title in the estate which he occupies 
really arises. It is however necessary to determine whether 
rights of easements such as are claimed do exist in favour of 
the plaintifi’s estate and the determination of these rights is 
undoubtedly a necessary preliminary to the grant or refusal of 
an injunction to protect those rights. The question is whether 
this determination of the plaintiff’s rights is to be regarded 
merely as a finding on evidence forming the basis of the 
substantial relief of an injunction or whether it isto be regarded 
as an essential relief which is sought in this suit. Now it is- 
well established that in matters of court-fee and pecuniary 
jurisdiction, one must look to the real substance of the suit 
and not the form in which it has been clothed. If, therefore, 
there is any legal necessity for the plaintiff to get a declara- 
tion of his right of easement before he can get an injunc- 
tion to protect it, the suit would have to be filed. under 
S. 7 (iv) (c) of the Court-Fees Act, even though he has 
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sought this declaration by means of averments in the body of the 
plaint and not by praying for a declaration specifically amongst 
the reliefs at the end of the plaint. On this part of the case 
the safe rule is that when there is some legal obstacle which has 
to be removed before a consequential relief can be granted, it is 
incumbent upon the plaintiff to pray for a declaration which 
will have the effect of removing that obstacle. But if the plaintiff 
merely avers a title which can be established without the 
cancellation of a document or the nullification of any adverse 
title and only claims the relief which would naturally flow from 
the establishment of the title which he avers, it is not necessary 
for the plaintiff to pray expressly for a declaration of that title. 
So much seems to me to follow from the decisions of the Privy 
Council in Bijoy Gopal Mukherjee v. Krishna Mahishi Debit 
and of the Full Bench of this Court in Ramasami Atyangar v. 
Rangachariar®, It is true that the first of these decisions related 
to a question of limitation, but the principle on which the 
decision is based applies equally, to my mind, to a question of 
court-fee. The decision of the Full Bench just quoted related 
to a suit by a minor challenging alienations in seeking posses- 
sion. The question raised was expressly one of court-fee and 
I find it difficult to distinguish this case merely on the ground 
that the substantial relief is one for possession and not one for 
an injunction. A similar case is reported in Maung Shein v. 
Ma Lon Fon, It is not necessary for me to decide what would 
be the position if the plaintiff had in fact prayed for a declara- 
tion as well as for an injunction, as is the case in Venkatakrishna 
Pathar, In ret, where Jackson, J., held that the suit fell under 


S. 7 (iv) (c) and that the subject-matter was not the land but - 


the value of the easement. It seems to me that on the frame 


of the present suit, all that the plaintiff has to do is to prove by. 


evidence that he has a subsisting right of easement to the 
extent and of the nature claimed. If the evidence establishes 
the existence of this right, there is no legal impediment which 
has to be removed before the injunction protecting that right 
will be granted; and whether he has or has not sued for 
declaration, it is not necessary for him to pay court-fee on the 
footing that the finding which he seeks as to his title is really a 





1, (1907) 17 MLJ. 154: LR. 34 LA. 87: LL.B. 34 Cal 329 (P.C.). 
2. (1940) 1 M.LJ. 32: LL.R. (1940) Mad, 259 (F.B.). 
3, (1931) LLR, 9 Rang. 401. 4, (1926) 52 M.L.J. 121, 
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Sri Rajah declaration, necéssarily required as a preliminary to the grant 
N ioe i . 
Venkata Of the injunction. It follows that the plaint as now amended 
B gee falls only under S. 7 (iv) (d) of the Court-Fees Act and that 
o. tbe plaintif is entitled to place his own valuation on the injunc- 
se tions which he seeks. No doubt the valuation which he has 
maila Sita placed upon these injunctions is palpably inadequate, but the 
chandra Court has no power to revise that valuation. It follows 
Ba ak therefore that the suit is within the pecuniary jurisdiction of 
the District Munsif. 

The more difficult question is whether having regard to the 
fact that the suit seeks to protect an easement alleged to exist in 
favour of land situate outside the limits of British India, the 
British Court has jurisdiction to try the suit. This is a question 
on which in spite of the elaborate researches of learned Counsel 
on both sides, no British or Indian authority has been dis- 
covered. There are American decisions to which I shall refer. 
But so far as British Courts are concerned, one is taken back 
to the general principles enunciated in the text books, together 
with such light as may be derived from somewhat analogous 
decisions. Dicey in his ‘Conflict of Laws’, Fifth Edition, lays 
down, as his third general principle that the Courts of any 
country have jurisdiction over any matter with regard to which 
they can give an effective judgment and have no jurisdiction 
over any matter with regard to which they cannot give an 
effective judgment. R. 53 at page 203 prescribes that subject to 
certain exceptions, the Court has no jurisdiction to entertain an 
action for the determination of the title to or the right to the 
Possession of any immovable situate out of England or the 
recovery of damages for trespass to such immovable. The 
exception states that where the Court has jurisdiction to enter- 
tain an action against a person under either r. 59 or under any 
of the exceptions to r. 60, the Court has jurisdiction to enter- 
tain an action against such person respecting an immovable 
situate out of England on the ground of either— 

(a) a contract between the parties to the action; or 

(b) an equity between such parties 
with reference to such immovable R. 59 states that 
when the defendant in an action in personam is, at the time for 
the service of the writ, in England, the Court has jurisdiction 
in respect of any cause of action, in whatever country such 
cause of action arises, Under r. 60, when the defendant in an 
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action in personam is, at the time for the service of the writ, not 
in England, the Court has no jurisdiction to entertain the 
action. Except for the fact that they are imported into r. 53, 
we are not concerned with the exceptions to r. 60, for here we 
are dealing with a suit against the defendant who is a resident 
within the jurisdiction of our Courts. But it is to be remem- 
bered that one of the exceptions to r. 60 gives the English 
Courts jurisdiction even over a non-resident defendant when 
any injunction is sought as to anything to be done in England 
or any nuisance in England is sought to be prevented or remov- 
ed. This is a clear indication that jurisdiction in respect of 
injunctions resides in the Court of the country in which the 
injunction is to operate. 


Now, in the present suit, it is necessary to determine the 
title to an easement operating over land in British India, but 
appurtenant to land in Hyderabad State. In one aspect of the 
matter, it may be said that the right of easement forms part of 
the title to the land in Hyderabad. But in reality that which 
has to be determined is not the existence of any right in 
Hyderabad but the existence of a right in British India attached 
to another right situate elsewhere. It seems to me quite clear 
that the Hyderabad Court according to the principle enunciated 
by Dicey could not entertain the suit for the issue of an injunc- 
tion in respect of a right of easement over property in British 
India or grant a decree in respect of that right against a defen- 
dant residing in British India. Not only would a decree for 
such an injunction be futile and unenforceable but it would in 
fact be a decree for the protection of immovable property situate 
in another State. 


It is however contended that even assuming that the 
Hyderabad Court has no jurisdiction over a suit such as the 
present, it does not follow that the British Court has jurisdic- 
tion and that this may well be acase ofa conflict between 
sovereign rights such as can only be solved by international 
arbitration or treaty. Now in form, there is at present no 
conflict between the State of Hyderabad and the Province of 
Madras. We have to deal with a conflict of a private owner of 
land in, Hyderabad claiming rights in favour of his land over 
other land situate in British India and belonging to a British 
Indian resident. The Governments of the two territories have 
sọ far not intervened. Jt seems to me unprofitable to considey 
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in detail the cases which were cited before me on questions such 
as the right of an English Court to entertain a suit for 
damages for trespass upon real property in a foreign state or 
concerning the inability of an English Court to grant an injunc- 
tion against a defendant residing in England for the protection 
of a foreign title. Here, we are in substance concerned with 
a suit for an injunction brought against a defendant residing in 
British India to protect a right of easement, which, though 
appurtenant to property in Hyderabad, has a local existence 
only in British India; and moreover the suit seeks an injunction 
the operation of which is only over property in British India 
and which affects the person of the defendant who resides in 
British India. It seems to me that in such circumstances, it 
being conceded that the plaintiff is the occupier of the Hydera- 
bad land in favour of which the right of easement is claimed, 
the suit must be regarded essentially as one to establish a right 
to immovable property in British India and to protect that 
right by an injunction. A right of easement is itself immovable 
property. That right restricts the user of other immovable 
property and the mere fact that it operates in favour of land 
situate outside the jurisdiction should not, to my mind, on the 
principles enunciated by Dicey, prevent the Courts having juris- 
diction. over the property in respect of which an injunction is 
sought, from deciding whether or not that injunction is to be 
granted. 


Even if this suit is to be’ regarded as one to establish a 
foreign title, I am of opinion that it would come within the 
exception to r. 53 in Dicey on the ground that it isa suit to 
establish the existence of an equity which the plaintiff has a 
right to demand as against the defendant. A right to an 
injunction is aright which forms part of the old Chancery 
jurisdiction. “Equity” is defined by Ashburner as ‘a claim to 
the interposition of the Court of Chancery’ and i’ is no less an 
equity because the aid of chancery is sought to protect a legal 
right. 

It has been suggested that the British Courts cannot 
exercise jurisdiction over this suit because the determination of 
the plaintiffs right to an easement will necessarily involve the 
decision of a Hyderabad title subject to Hyderabad law. This 
seems tome to be an erroneous contention; for a right of 
easement is itself an immovable and all questions concerning 
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property in immovables are decided according to the lex situs. 
The easement in question here is localised and it is localised in 
British India and the right to that easement must be determin- 
ed according to the law of British India. 


Questions relating to rights of easement operating in one 
State in favour of land in another State seems to be of more 
frequent occurrence in America than in most parts of the 
British Empire. Washburn on Easements, Fourth Edition at 
page 738 summarises the law as follows :— 

“ If an action be for obstructing a water-course, it is local in its nature. 
* * * In respect to the jurisdiction which should take cognizance of this 
injury, the Court held that an injury to an easement by acts done in one 
State may be sued for in that State, though the principal estate be in another, 
as for obstructing a way in 4, which is appurtenant to an estate in B. In 
this case, therefore, as the owner on the Connecticut side was injured by the 
act done by the other party on the Rhode Island side, the former may bring 
his action in Rhode Island for the injury thereby done. If, for instance, 
the owner on the Cohnecticut side instead of this were to obtain an injunc- 
tion against the owner on the other side in the Courts of that state in 
respect to the canal by which he diverts the water, it would be inoperative 
and could not be enforced in Rhode Island, it being a proceeding qwast in 
rem. And it seems that one who is injured by such an act may have his 
action, either where the act is done, or the conseqnential injury is suffered, 
at his election.” 

The learned author was dealing with a case in which there 
was a stream dividing two States and the owner of the land in 
one State diverted the water to the detriment of the owner of 
the land-in another State situate lower down the stream, Thus 
in America, at any rate, the principle which I have endeavoured 
to set forth seems to have been recognised, namely, that an 
action may be maintained to prevent an injury to a right of 
easement operating in one State in favour of land situate in 
another State by proceeding in the Court having jurisdiction 
over the land upon which the right of easement operates. The 
same result is achieved by applying r. 53 in Dicey along with 
the exception to r. 60 relating to suits for an injunction. 


In the result, therefore, I hold that the suit as framed is 
within the pecuniary jurisdiction of the District Munsif and 
that it is one cognizable by a British Indian Court in respect of 
which the Court of the District Munsif has territorial juris- 
diction. I also hold. that the court-fee paid is correct. The 
revision petition is therefore dismissed with costs. In view of 
the time taken by the arguments in the case and the research 
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necessary for its proper- presentation, I fix the Advocate’s fee 

at Rs. 150. I wish to add that this suit which has been pending 

since 1933 should now be decided with all possible expedition. 
K. S. Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:~-MR. JUSTICE WADSWORTH AND: Mr. _ JUSTICE 

PATANJALI SASTRI. 

Varadarajam Pillai, minor by guardian Petsitoner® (Pettitoner- 


Malayaperumal! Pillai. 6th Defendant) 
v. 
Krishnamurthi Pillai Respondent (Respon- 


dent-Plainitff ). 


Madras Agricuivrists Relief Act (IV of :1938), S.-8, Explansion— 
Credtior—Meantng of—If includes a person beneficially entitled to the money. 

For interest due on a mortgage of 1926 in favour of A, a promissory 
note was executed in favour of 4’s son B, on 12th April, 1932, and the debtor 
claimed that the promissory note debt representing interest on the earlier 
mortgage must be deemed to be wiped out by reason of the Explanation to 
S. 8 of the Madras Agriculturists Relief Act IV of 1938. 

Held, that it can be scaled down only as a debt of 1932 and not as one of 


‘1926 because the creditor under the mortgage and the creditor under the 


promissory note are different persons, as by virtue of Ss. 8and 78 of the 
Negotiable Instruments Act the father could not be regarded as the creditor, 
though as between the family of A and the son B, the family may be 
beneficially entitled to'the money and further by a decree having been passed 
in favour of B, neither 4 nor the family can be regarded as the decree- 
holder. Creditor for purposes of the Act does not include a person benefi- 
cially entitled to the amount. 


. Petition under S. 115 of, Act V of 1908, praying the High 
Court to revise the order of the Court of the District Munsif of 
Chidambaram dated 20th September, 1938 and made in I. A. 
No. 594 of 1938 in O. S. No. 775 of 1932. ` 

R. Desikon for Petitioner. 

T. R. Srinivasan for Respondent. _.. 

The judgment of the Court was delivered by 

Patanjali Sasirs, /—This Civil Revision Petition arises 
out of an application by the petitioner under S. 19 of the 
Madras Agriculturists Relief Act to amend the decree in O. S. 
No. 775 of 1932 on the file of thè lower Court by scaling it 
down in accordance with the provisions of: that Act. The 
decree was passed on a promissory note for Rs. 2,350 executed 


21st August, 1940, 


N 





* C. R. P. No, 1088 of 1939. 
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in favour of the respondent on ‘12th April, 1932. The sum 
represented the interest dueon an earlier mortgage for Rs. 10,000 
executed by the petitioner in-favour of the respondent’s father 
on Ist September, 1926. The respondent applied for execution’ 
of the decree by attachment and ‘sale of the mortgaged properties 
but the application was resisted by the petitioner on the ground 
that by virtue of O. 34, r. 14, Civil Procedure Code, the mort- 
gaged property could not be brought to sale as the claim was 
one arising under the mortgage and the decree-holder must be 
deemed. to be the mortgagee himself as the respondent obtained 
the decree as well as the promissory note on which it was based 
as a mere benamidar for his father for interest due on the 
mortgage. This dispute was carried to-this Court in C. M.S. A. 
No. 59 of 1938 and was.decided by King, J., in favour of the’ 
respondent in the decision reported in Varadarajam Pillai v 
Krishnamurthi Pillai, where the learned Judge observed: 

“Tt has been strenuously urged that both the mortgagee and the decree- 
holder are in essence the joint family consisting of the father and the son, 
and that therefore the mortgagee and the decree-holder are identical, and 
then it is argued that the son can be described as the mortgagee as he’ ‘has 
some interest-in the mortgage or that the father can be described as the 
decree-holder because it is found as a fact that the promissory note was 


really taken benami for him. ‘It seems to me impossible to ae any of 
these propositions.” ' ota 


A Letters Patent Appeal (No. 100 r 1938). was et 
against this decision and it was dismissed on'the ground that 
the decree based on the promissory note could' not be regarded 
as having been obtained on a claim arising under the mortgage, 
the learned Judges expressing: no opinion on the point decided 
by King, J. On: these facts, the Court below held that it was 
not open to the petitioner herein to contend that the creditor 
under the promissory’ note or under the decree was not the 
respondent whose name appears as the payee on the note and 
the decree-holder on the decree, and that therefore the promis- 
sory note could not be regarded as a renewal in favour of the 
same creditor of the earlier liability to pay interest on the 
mortgage-debt. It accordingly amended the decree by award- 
ing the interest only from 15t October, 1937, at. the rate of | six 
per cent. per annum.. bou ere 


Learned counsel for petitioner wii ‘before us -that 
neither the provisions of the- Negotiable Instruments Act nor 
those of the Civil Procedure Code which precluded a ee 


1. (1939) 1 ML. J. 680. 
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from showing that a person other than the one whose name 
appeared as payee or decree-holder was the real creditor were 
applicable to proceedings for scaling down debts under the 
Madras Agriculturists Relief Act, that a person beneficially 
entitled to a debt was also a ‘creditor’ within the meaning of 
the latter Act and that there was nothing in. its provisions to 
bar an enquiry as to who is the real. creditor. The respondent 
on the other hand attempted to support the decision of; the 
Court below on an alternative ground also, namely, that even 
if the creditor under .the promissory note and the mortgage 
were to be regarded as the same person, the promissory note 
should be treated as a distinct debt in respect of which the 
sum of Rs. 2,350 should be regarded as the principal, and as 
the application to scale down related only to this debt, the 
interest alone payable under the note could be scaled 
down under S. 8 of the Act. We may state at once 
that this point is covered by our judgment in C. R. P. 
No. 1729 of 1938’ and must be rejected for the reasons there 
indicated. 
Turning to the petitioner’s contention, we are of opinion 
that it is untenable. The debt in question having been incurred 
before the 1st October, 1932, it has to be scaled down in 
accordance with S. 8 of the Act. Under sub-S. (1) of that 
section, all interest outstanding on the Ist October, 1937, ‘in 
favour of any creditor’ of an agriculturist, has to be wiped 
out. This applies, of course, to the interest payable under the 
promissory note. But the petitioner also claims to be relieved 
from liability in respect of the sum of Rs. 2,350 for which the 
promissory note was given.. It was said that the promissory 
note was but a renewal of the original liability to pay interest 
on the mortgage and the explanation to S. 8 applied. But was 
it a renewal ‘in favour of the same creditor?’ ‘Creditor’ is 
not defined’ in the Act except as including ‘his heirs, legal 
representatives and assigns.’ It has to be noted that it does 
not include persons beneficially entitled to the sum lent. 
‘Creditor’ in the ordinary sense of the term signifies a person > 
to whom money is due. The creditor under the mortgage is 
the respondent’s father or the joint family of which he was the 
manager. But the creditor in respect of the promissory note, 
having regard to Ss. 8 and 78 of the Negotiable Instruments 
Act, is and can be only the respondent. The family or its 


’ 
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manager could not sue’to recover the amount due on the note 
even assuming that the respondent took it on behalf of the 
family (see Subba Nurayana Vathtyar v. Ramaswatnt Atyar1) 
and therefore could not be regarded as the creditor though, as 
between the family and the respondent, it may be beneficially 
entitled to the amount. This position bas become still more 
emphasised by a decree having been passed in favour of the 
respondent. Under the provisions of the Civil Procedure Code, 
it is only the decree-holdér or other persons specifically 
empowered in that behalf (for example under O. 21, r. 16 and 
r. 53) that can recover the decree amount by execution but not 
others although they may be beneficially interested in the 
amount. It is therefore difficult to see how the creditor under 
the mortgage and the promissory note can be said to be the 
game person. 

Petitioner's learned Counsel placed reliance on the decision 
of Pandrang Row, J., in Anandam v. Muthukumaraswams 
Mudah? and of Stodart, J., in C. R. P. No. 963 of 1939 which 
no doubt lend support to his conténtjon, but with all respect we 
are unable to agree with them. In the former case, the learned 
Judge laid stress on the words ‘ina suit thereon’ in Ss. 120 
and 121 of the Negotiable Instruments Act and held that the 
special rule of exclusion or estoppel laid down therein operates 
only in suits on the negotiable instrument and should not be 
extended to applications by debtors to obtain relief under Act 
IV of 1938. In the first place, it is difficult to see what bearing 
Ss. 120 and 121 have on the point under consideration. They 
enact a rule of estoppel against denying the original validity of 
the instrument in the one case and the capacity of the payee to 
endorse in the other,sand do not relate to the question who, is 
| entitled to sue on the instrument and can thus be regarded as 
the creditor under it. The important and relevant provisions 
are those of Ss. 8 and 78 of that Act. The learned Judge does 
not explain why these provisions or the decision in Subba 
Narayana Vathiyar v. Ramaswomt Atyar! should be ignored 
in determining who is a ‘creditor’ in an enquiry under the 
Agriculturists Relief Act. He observes: | 


“ The object of the new Act was to give relief to agriculturist debtors 


and it did not matter for the purpose of granting that relief whether the 
original debt was incurred under a negotiable instrument or otherwise.” 


1. (1906) 16 M.L.J. 508: I.L.R. 30 Mad. 88 (F.B.), 
2 (1939) 2 M.L.J. 658. 
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. >This is true, but is no- justification, in our view, for 
ignoring the provisions of the Negotiable Instruments Act or 
those .of the Civil Procedure Code in interpreting the term 
‘creditor’? or “the same creditor’ in relation to a promissory 
note or a decree debt. In the case before Stodart, J., a mort- 
gage was originally taken by an uncle in his own name in 
respect of moneys belonging to'his minor nephew and it was 
renewed in favour of the nephew after the latter attained 
majority. The learned Judge thought that it was ‘not 
unreasonable” to hold that the renewal was, in those circum- 
stances, in favour of ‘the same creditor’. This decision favours 
an extended interpretation of the term ‘creditor’ as including a- 
person beneficially entitled to the amount lent, which is not 
warranted by the definition in S. 3.(v) of the Act. As we had 
occasion to point out in Kotayya v. Venkata Punnayyal,, the 
Act is designedly expropriatory in its effect and the scope of its 
provisions ought not be extended under the guise of what is 
sometimes called a benevolent construction. 


The revision petition is dismissed with costs. | 

S. V. V., Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
'  PRÈSENT:—MR. JUSTICE VENKATARAMANA Rao. ` 
Boddana Ramudu and others . .. Appellants” (Defendants 


1, 3 to 6 and L.R. of 


| Defendant 2) 
‘U, 


Sasapu Sanyasi Naiduand another.. Respondents (Plaintiffs) 7 


Madras Estates Land Act (I of 1908), S. 187—A pphcability—Under- 
taking in a mortgage (in ignorance of occupancy right) to deliver possession 
of land to mortgagee landlord after a fixed period—Landholder's claim for 
possession—Tenant if estopped from setting up occupancy right, 


The policy of the legislature as enacted ın S. 187 of the Act is to protect 
the tenant against himself and prevent him'from entering into any contract 
by which he can deprive himself of the protection afforded by the statute. 
Except by voluntary surrender under S. 143 or by adopting the procedure 
prescribed in S. 151 of the Act a tenant cannot be deprived of possession of 
land wherein he had occupancy rights. Accordingly where a tenant in 
ignorance of his occupancy rights undertakes inù mortgage to the landlord 
. 1. :(1940)) 2 MLL.J. 202. T 
* S. A. No. 384 of 1937. ` 24th July, 1940. 
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to deliver possession of the land at the end of the period stipulated for, in 
the deet contrary to his statutory incapacity to enter into any contract to 
give up such occupancy right, he will not be estopped from denying the 
Tight of the landholder to claim possession. 


Bateman (Lady) v. Faber, (1898) 1 Ch. 144, applied. 

Appeal against the decree of the Court of the Subordinate 
Judge of Chicacole in A. S. No. 44 of 1936 preferred against 
the decree of the Court of the District Munsif of Parvathipur 
in O. S. No. 45 of 1934. 

V. Govindarajachari for Appellants. 

B. Jagannadha Das and S. Suryaprakasam for Respon 
dents. 

The Court delivered the iibi ; 

J UDGMENT.— This second appeal arises out of a suit insti- 
‘tuted by the plaintiffs as purchasers of the equity of redemption 
of two mortgages dated 22nd June; 1914 and 12th November; 
1918. The mortgage of 22nd June,-1914, is usufructuary and 
that of 12th November, 1918, is simple. The plaintiffs sued 
for redemption of the mortgages and for recovery of possession 
of the lands mortgaged thereunder. The right to redeem is not 
denied. The.amount due and payable under the mortgages is 
not disputed. But the point in controversy between the parties 
is whether the plaintiffs are entitled to recover vacant. posses- 
sion of the lands or are only entitled to the melvaram interest 
therein. The contention of the defendants is that on the date 
of the mortgage in 1914 they were cultivating tenants in 
possession of the lands and had occupancy rights therein ‘and 
that what was mortgaged was only the melvaram interest. The 
plaintiffs said in answer that under the terms of the mortgage 
what was mortgaged was the entire land and not merely the 


melvaram interest and that the tenants had no occupancy rights" 


but were only tenants at will and that even assuming they had 
occupancy rights they were precluded from asserting such 
rights. So the substantial questions which fell to be decided 
were (1) whether the defendants had occupancy rights on the 
date of the usufructuary mortgage in 1914 and (2): assuming 
they had occupancy rights whether they are estopped from con- 
tending that they had such rights.: The learned District Munsif 
of Parvatipur who tried:the case:was of the opinion that as the 
lands were dharmiMa inam lands and the defendants’ father was 
a cultivating tenant on the date-of the mortgage the defendants 
were entitled to joccupancy rights and they were not estopped 
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from resisting the plaintiffs’ right to claim possession. On 
appeal the learned Subordinate Judge held against the defen- 
dants on both the points and gave a decree in favour of the 
plaintiffs as prayed for. It is against this decision that this 
second appeal has been preferred by the defendants. It seems 
to me that on both the points the view of the learned Judge is 
wrong. 


Ex. IV (a) which is the deed of mortgage dated 22nd 
June, 1914, Ex. IV which is dated 12th November, 1918, and 
two other deeds of mortgage which were filed by the plaintiffs 
themselves (Exs. B and C) relating to the suit land describe the 
nature of the land as dharmilla inam. Ex. IV (a) clearly states 
that the land was under the cultivation of the defendants’ 
father on that date; and as the learned Subordinate Judge 
observes it was conceded before him that the defendants were 
in possession as tenants on the date of the mortgage. The 
recitals are prima facie evidence as regards the nature of the 
tenure of the land and the learned District Munsif who came to 
the conclusion on those recitals that it was dharmilla inam land 
was perfectly warranted in doing so. What My. Jagannatha 
Das contends is that those recitals ought not to be taken as 
evidence against his clients because on the date of the document 
the executant (the plaintiffs’ predecessor in title) was a minor 
and those recitals were made by the guardian and that an 
opportunity should be given to his clients for placing more 
evidence on record in regard to the nature of the tenure. The 
question whether the defendants had occupancy rights was 
specifically put in issue in issue 4. The plaintiffs themselves 
filed Ex. C which contain recitals as to the land being dharmilla 
inam and Exs. IV and IV (a) under which the mortgages 


‘were created describe the land as dharmilla inam. As I have 


already observed the recitals in the deeds would be prima facie 
evidence against the plaintiffs. The fact that the recitals were 
made by the guardian is not a reason for not taking them as 
prima facie evidence unless it can be shown that those recitals 
were made under a mistake or misapprehension of the nature of 
the tenure in regard to which.the burden would certainly be on 
the plaintiffs. In the face of these recitals it was obviously the 
duty of the plaintiffs to have put befor the Court other 
evidence to show that these recitals ought not to be acted upon. 
The absence of any such evidence coupled with the fact of long 
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possession by the defendants certainly warrants the finding of 
the District Munsif. Once it is found that the land was 
dharmilla inam there can be no question of the defendants 
having occupancy rights as settled by a Full Bench of this Court 
in Brakmayya v. Achwajul and affirmed by the Privy Council 
in Narayanaraju v. Suryanarayudu2. This is not disputed by 
Mr. Jagannatha Das. I am therefore of the opinion that the 
learned Subordinate Judge ought not to have brushed aside the 
recitals in the documents and should have given effect to them. 
I set aside the finding of the learned Subordinate Judge and 
hold that the lands are dharmilla inam lands and that the 
defendants’ father was entitled to occupancy rights on the 
dates of the mortgages in question. 

The next question is whether the defendants are estopped 
from denying the right of the landlord to claim possession of 
the land. Mr. Jagannatha Das contends that under the deed of 
mortgage Ex. IV (a) the defendant’s father undertook to 
deliver possession of the land atthe end of the period stipulated 
for in the deed, that the mortgage proceeds on the footing that 
he had no occupancy right therein and that the plaintiff’s prede- 
cessor in title was entitled to get possession of the land at the 
end of the term. There can be no doubt that on the date of the 
mortgage Ex. IV (a) neither the plaintiffs’ predecessor in title 
nor the defendants’ father was aware of their respective rights. 
The plaintiffs’ predecessor in title thought that he was entitled 
to possession and the defendants’ father thought that he had no 
occupancy right or at any rate was not conscious of it and he 
believed he was bound to deliver possession at the end of the 
term. The question is not what the plaintiffs’ predecessor in 
title thought or what the defendants’ father thought but if in 
law the tenant had occupancy right and he was under a statutory 
incapacity to enter into any contract to give up his occupancy 
right and if the landlord wants to claim possession of the land 


free of that right, would the tenant be estopped from denying , 


the right of the landlord to claim possession? The policy of the 
Legislature as enacted in S. 187 of the Act is to protect the 
tenant against himself and prevent him from entering into any 
contract by which he can deprive himself of the protection 
afforded by the statute. Except by voluntary surrender under 





1. (1922) 43 M.LJ. 229: LL.R. 45 Mad. 716 (F.B.). 
2. (1939) 2 MLL.J. 901: L.L.R. (1940) Mad. 1 (P.C.). 
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S. 143 of the Estates Land Act or by adopting the procedure 
prescribed in S. 151 of the Act a tenant. cannot be deprived of 


-possession of land wherein he has occupancy right. The con-. 


tention of Mr. Jagannatha Das is that S. 187 (g) would not be 
applicable to the case of a mortgage but must be strictly applied 
only to cases where the landlord seeks to eject the tenant from: 
possession of the land. It seems to me that so to construe the 
section would make the provision illusory. The landlord and: 
the tenant have only to. resort to the. device of. having a mort- 
gage executed by which at the end ofa particular period the 
tenant undertakes to give up possession to render the statute 
futile. In this connection I would like to refer to the, observa- 
tions of Lindley, M. R., in Bateman (Lady) v. Faberl, where 
the question was whether it. was: competent, for a, married 
woman who was entitled to property for her separate use with- 
out power of anticipation to get rid of the restraint even by 
telling an untruth. The observations are to this effect: 


“A married woman cannot by hook or by crook—by any device, even by 
her own frand (the cases go to that length)—deprive herself of the protec- 
tion which the restraint on anticipation throws around her. About the 


policies of the law I will say nothing, but it has. been sanctioned by the 
Married Women’s Property Act.” 


A | I would apply the above principle to this case where the 


tenant acts in ignorance of his rights and hold that the defen- 
dants in this case are not estopped from denying the right of 
the plaintiffs to claim possession of the land. 

_ J ,would therefore set aside the: decree of the learned 
Subordinate Judge and restore that of the District Munsif with 
costs throughout. 

. Leave to appeal refused. 


- K. S. l | Appeal allowed.. 





‘IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. JUSTICE WADSWORTH. 
» Chimakurti Mu ' zi PENTONE REAN 
1 v. ; 
' Sait Hirachand Chunilal Firm repre- Respondent (Petitioner). 
sented by Uttamchand. 
Provincial Insolvency Act (V of 1920), Ss 73 Teasohoent obtaining 


credit without disclosing bankruptcy—Order directing Prosecution for offence 


1. (1898) 1 Ch. 144. i 
"GR P. No. 592 of 1939.: , aba 15th August, 1940, 
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—A ppealability—Order on appeal—Revision—Earher proceedings for pro- 
secuiion stopped—If bar to subsequent prosecutron—Discharge of insolvent 
pending appeal against order directing prosecition—If makes the proceedings 
for prosecution void. 


' Substantially the provisions of S.72:(2) of the Provincial Insolvency 
Act are analogous to those of S, 476 of the Criminal Procedure Codeé, and 
the Insolvency Court should give notice to the insolvent before directing his 
prosecution and a decision directing the prosecution for the offence of 
obtaining credit without disclosing his bankruptcy is a decision against 
which the insolvent as the aggrieved party has a right of appeal similar to 
that provided by S. 476 of Criminal Procedure Code The correctness of the 


dismissal of such an appeal by the District Judge can be canvassed in 
revision. 


Pursingh v. Aladkhan, A.I.R. 1933 Nag. 9, referred to. 


Where the Court had declined to proceed with a prosecution under S. 72 
owing to the absence of the person who laid the information and subsequent 
proceedings are taken when the Court had before it more materials no ques- 
tion of res judicata arises and if itis a mere question whether the order of 
the Court is wise or unwise it is nota matter that should be gone into in 
revision. Where a prosecution is launched and the appellate Court declines 
to stop it the discharge of the insolvent before the appeal was dismissed 
cannot make those proceedings void. 


Petition under S. 75 (1) of the Provincial Insolvency Act 
praying that the High Court will be pleased to revise the order 
of the District Court of Guntur dated 7th March, 1939 and 
made in C. M. A. No. 89 of 1938 preferred against the order 
of the Court of the Subordinate Judge of Tenali, dated 7th July, 
1938 and made in O. P. No. 4 of 1937. 


K. Kameswara Rao for Petitioner. 
K. Bhimasankaran for Respondent. l ~ 
The Court delivered the following . | 


JUDGMENT.—This Civil Revision Petition is preferred 
against a decision in appeal against an order directing the pro- 
secution of an insolvent for an offence under S. 72 of the 
Provincial Insolvency Act." 


A preliminary objection was taken by the respondent on the 
ground that the appeal itself was incompetent. The objection 
is based on English decisions—zide’ In re Marsden! and 
Ex parte Brown: In re Appleby?, where it is held that under 
the corresponding provisions of the English Bankruptcy Act, no 
notice should be given to the bankrupt before directing the 
trustee to prosecute for the offence of obtaining credit without 
disclosing the faot of bankruptcy and no right of appeal exists 
in favour of the person to be prosecuted. _lt seems to me that 


1. (1876) 2 Ch. D. 786. ‘2, (1876) 2 Ch. D. 799. 
85 
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the above decisions throw very little light on the question which 
I have to decide. The provisions of the English Bankruptcy 
Act, though similar, are not identical with those of the Provin- 
cial Insolvency Act and the main reason which influenced the 
English Courts in denying a right of appeal or a right of notice 
to an insolvent are that the concession of such rights would be 
contrary to English criminal procedure and would imply that 
the person to be prosecuted had to state his defence and submit 
to decisions’in appeal before his case was heard in the Criminal 
Court. It cannot be urged that such a procedure is foreign to 
criminal procedure in India. Substantially the provisions of 
S. 72 (2) of the Provincial Insolvency Act are analogous to 
those of S. 476 of the Criminal Procedure Code and there is 
nothing unreasonable in supposing that the Insolvency Court 
should ordinarily give notice to the insolvent before directing 
his prosecution or in holding that the decision to prosecute ig a 
decision against which the aggrieved party has a right of appeal 
similar to that provided by S. 476-B of the Criminal Procedure 
Code. I note that S. 75 of the Provincial Insolvency Act gives 
a tight of appeal to a person aggrieved not merely by an order 
made but by a decision come to. When the Court decides ‘to 
prosecute an insolvent for an offence under S. 72 of the Act, 
does it not make decision which aggrieves the person to be pro- 
secuted? Whether the creditor who moves the Court to 
prosecute has a grievance is another matter. There is a 
Nagpur decision reported in Pursingh v. Aladkhen1, to the 
effect that he has no right of appeal. But it is unnecessary for 
me to go into that question though it may be noted as a matter 
of interest that'in the present case there had been a prior 
Tefusal to prosecute reversed on appeal at the instance of the 
creditor. However that may be, I hold that there was a right of 
appeal to the District Judge by the insolvent against the 
order of the Court directing his prosecution. It follows there- 
fore that the correctness of the dismissal of the appeal by the 
District Judge can be canvassed in revision. 


: Two main grounds have been urged in revision. The first 
is that the application of the creditor is barred by res judicata 
by reason of the previous decision. On 6th September, 1935, 
the creditor moved the Court to prosecute the insolvent for 





1. A.I.R. 1933 Nag. 9. 
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obtaining credit without disclosing that he was an undischarged 
insolvent. The then Subordinate Judge refused to prosecute, 
directing the creditor first to establish the fact of his debt in a 
Civil Court. The creditor appealed to the District Judge. As 
I have indicated, it is doubtful whether such an appeal lay. 
Nevertheless, it was entertained and the District Judge took the 
reasonable view that the Subordinate Judge should himself have 
found out whether there was a prima facie case on the facts 


before refusing to order prosecution. The matter was therefore © 


remanded to the Subordinate Judge who was directed to hold 
an enquiry into the facts. On the day when the enquiry should 
have been commenced, the creditor was absent and on the 
insolvent denying his indebtedness, the petition was dismissed. 
An application for restoration was made by the creditor but was 
rejected with an observation that perhaps it.is open to the 
creditor to file a fresh petition. The creditor did file a fresh 
petition and the Subordinate Judge held that there was no bar 
by reason of the previous order which was one for default. 
The reasoning of the learned Subordinate Judge is perhaps 
defective, but his conclusion is, I think, sound. It was upheld 
by the District Judge in appeal. 


The point, as I understand it, is not whether the previous 
application was dismissed in default or dismissed on the merits. 
Under S. 72 (2), there is a power given, not to the interested 
party, but to the Court itself on being satisfied that an offence 
of the kind contemplated had been committed, to send the case 
to the Magistrate. This is a power conferred not in the inte- 
rests of this or that party but in order that the Court itself may 
prevent an offence against the insolvency law. Presumably a 
creditor who has been wrongfully induced to give credit could 
himself complain to the Magistrate under S5. 72 (1) without 
obtaining the leave of the Insolvency Court. We are not there- 
_ fore concerned with the question whether there is a bar of res 
judscaia against the individual who gives the information on 
which the Insolvency Court acts, but whether the Court 
should or should not reconsider a decision of its own not 
to prosecute in the light of further information: There can be 
no question of a bar of res judicata operating against the Court. 
The most that can be said is that the Court cannot prosecute for 
an offence of which an accused person has already been acquit- 
ted and the Court will not ordinarily prosecute on the strength 
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of information on which it has previously declined to act. In the. 
present case, owing to the absence of the person who laid the 
information, the Court declined to proceed with the prosecution. 

On the subsequent occasion, the Court had before it far more 
materials and, reasonably came to the conclusion that a prosecu-- 
tion was desirable in the interests of the maintenance of the 
insolvency law. It isno longer a question whether the creditor. 
should succeed or the insolvent should succeed. It is the ques- 
tion whether the Court had materials before it which placed 
upon ita duty to take action. In such circumstances, no- 


“question of res judicata arises and if it is a mere question 


whether the order of the Court is wise or unwise, it is‘not a 
matter that should be gone into.in revision. 


. The second contention is based on a decision of the Calcutta 
High Court reported in W. D. Jordon v. Mahadeolall, to the 
effect that after an insolvent has obtained a discharge, the 
Insolvency Court has no jurisdiction to direct prosecution under 
S. 72 (2) of the Provincial Insolvency Act. Assuming that 
this decision is correct, though there are criticisms which might 
be urged against the reasoning with which it is supported, it 
has tomy mind no bearing on’ the ‘present case. When 
the Insolvency Court directed this complaint to be filed, the 
present petitioner was an undischarged insolvent over whom 
the Insolvency Court certainly had jurisdiction. The complaint 
therefore was filed by the Court empowered to institute proceed- 
ings. When the insolvent appealed to the District Judge, there 
was presumably a complaint pending before the Magistrate and 
that . complaint had been regularly instituted. During the 
pendency of the appeal before the District Judge, the insolvent 
obtained his discharge. It is argued that the judgment of the 
District Judge dismissing the appeal amounts to an order under 
S. 72 (2) of the Provincial Insolvency Act directing the filing 
of a complaint and that, having been passed after, the discharge 
of the insolvent, that order is without jurisdiction. I cannot 
accept this contention. We are not here concerned with a 
decree of the trial Court becoming merged in the decree of the 
appellate Court., We are concerned with the act of the Insol- 
vency Court in filing a complaint which act is subject to review 
by an appellate Court under S. 75 of the Proxincial Insolvency 
Act. It cannot be contended that when the appellate Court 





1. (1934) I.L.R. 61 Cal. 605, 
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‘declines to stop ‘the proceedings instituted by the Insolvency 


Court, itis for the first time instituting those proceedings. The 
Proceedings have already been’ instituted and all that has 
happened is that an attempt to get them stopped has failed. 
They were instituted when the Court directing them had juris- 
‘diction and the subsequent discharge of the insolvent before the 
appeal was dismissed cannot make those proceedings void, 


~- ‘In the result therefore I dismiss the civil revision petition 
~with costs. 


K. S. | E ME T 





PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras. ] 


PRESENT :—-Lorp ROMER, LORD JUSTICE LUXMOORE AND 
“Mra, M. R JAYAKAR. 


Mahalingam Chettiar, M.L.M., minor 
by his next friend, Rao Sahib 


R. Krishna Aiyar .. Appellani* (Appellant) 
v. ; 
Ramanathan Chettiar and others .. Respondenis (Respon- 
| dents). 


Civil Procedure Code (V of 1908), O.21, rr. 18, 53 (1) (b) and 53 (3), 
-and S.73—Cross-decreess in separate suits for payment of money between the 
same parites—Set-o ff in exectition—Absence of actual attachment at the time 
of application for execution—If fatal to right of set-off—Attachmeni by 
-third parties—E ffect—Consent or concurrence of other attaching creditors— 
If necessary for execution—A tachment by another Court by ‘request’ under 


-O. 21, r. 53 (1) (b)—E feci on executabuity of attached decree by other cre- 
ditors. 


A obtained a decree on 27th November, 1911, against R for Rs. 46,253 and 
-odd with further interest and costs. R obtained a decree against 4 in the same 
Court for Rs. 33,068-0-9 and.further interest on 12th September, 1917, which 
-decree was affirmed by the High Court on 26th April, 1928. On 25th July, 
1928, A applied for execution of his decree and asked (1) for the attachment 
of R's decree against himself; (2) that the attached decree, should be executed 
“by himself as attaching decree-holder; and (3) that the amounts realized .by 
execution of the actual decree should be set-off against the decretal amount 
‘due to him. The decree against 4 was accordingly attached on 14th Novem- 
ber, 1928. By another application on 2nd November, 1928, in the execution 
proceedings, 4 asked that execution should be ordered for the balance due to 
him after deducting the amount due under the attached decree and also filed 
a memorandum of, satisfaction of the attached decree. R and other cre- 
.ditors of R who had on varying dates from 20th August, 1918, also attached 


rr a 





* P.C Appeal No. 49 of 1939. `- 30th May, 1940, 


nathan 
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the decree, opposed the applications of 4. The decree of one of such cre- 
ditors was of another Court and the attachment was effected by a letter of 
request under O. 21, r. 53 (1) (bY. \ 

Held, (1).A isnot precluded from obtaining an order under O. 21, r. 18, 
Civil Procedure Code, for set-off, by the absence of an actual attachment at 
the time when his applications for execution were made. 

(2) The right given to the holder of a decree by O. 21, r. 18 of setting off 
2 cross-decree for the same ora lesser amount cannot be defeated by the 
attachment of the cross-decree by third parties. There is no right of ratea- 
ble distribution as the set-off will extinguish the decree and no assets repre- 
senting the decree will ever come into the possession of the Court. Rajman 
Ram v. Sarj Prasad, A.I.R. 1937 All. 422, approved. 

[As to what would be the result if the larger decree was passed after the 
attachment of the smaller decree by strangers their Lordships expressed no 
opinion. ] i 

(3) Where a decree has been attached by more than one creditor, one of 
them can apply for execution of the decree without the concurrence or con- 
sent of all the others. 

(4) The decree is capable of execution by the Court that passed it in 
spite of and before the fulfilment of the conditions in the ‘request’ issued by 
another Court. The object of the ‘request’ is only to ensure that the holder 
of the decree does not himself proceed to execution without the leave of the 
Court making the attachment. It is not intended to prevent other attaching 
creditors from asking for execution of the decree. x 

Decision of the Madras High Court reversed, 


Coùsolidated appeal against the orders of the High Court, 
Madras (Madhavan Nair and Pandrang Row, JJ.) dated the 


2nd October, 1934 and the ist February, 1935, affirming the 


orders dated 23rd December, 1931, of the Subordinate Judge 
of Ramnad at Madura. — 


[The necessary facts and relevant provisions of the Code 
appear sufficiently in the judgment of the Board.] 


L. P. E. Pugh, K. C. and Subba Rao for Appellant. 
S. Khambatita for Respondents. 


30th May, 1940. Their Lordships’ judgment was deli- 
vered by 


Lord Romer.—This is a consolidated appeal against the 
orders, dated the 2nd October, 1934, and the Ist February, 
1935, of the High Court of Madras affirming two orders, dated 
the 23rd December, 1931, of the Court of the Subordinate 
Judge of Ramnad at Madura. The appeal arises out of certain 
execution proceedings, and the principal question to be deter- 
mined is whether in the case of cross-decrees for money the 
right of the party holding the decree for the larger amount to 
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set off the smaller decree against him is defeated by reason of 
the smaller decree having been attached by third parties. 


The facts that give rise to the appeal are not in dispute and 
can be stated with reasonable brevity. 


On the 27th November, 1911, the appellant’s father, one 
Ramanathan Chettiar, obtained a decree. for a sum of 
Rs. 46,253 odd with further interest and costs against the first 
respondent and his father Subrahmanyam Chettiar in O. S. 
No. 7” of 1911 in the Court of the Temporary Subordinate 
Judge of Ramnad. On the 12th September, 1917, the first 
respondent’s father the said Subrahmanyam obtained a decree 
in Suit No. 153 of 1910 against the said Ramanathan Chettiar 
in the same Court for Rs. 33,068-0-9 and further interest. 
This decree was affirmed by the High Court on the 26th April, 
1928. Thereupon, namely, on the 25th July, 1928, the appel- 
Jant’s father applied for execution of his decree in Suit No. 77 
of 1911 by execution petition No. 109 of 1928. He asked (1) 
that the decree obtained against him by the first respondent’s 
father in Suit No. 153 of 1910 should be attached; (2) that the 
decree so attached should be executed by him as attaching 
decree-holder, and (3) that the amount realized by execution of 
the attached decree should be set-off against the decretal 
amount due to him in Suit No. 77 of 1911. 


The decree in Suit No. 153 of 1910 was accordingly 
attached by order of the 14th November, 1928. The two 
decrees having been passed by the same Court the order was 
made under r. 53 (1) (a) of O. 21. By virtue of sub-S. (3) 
of the same rule the attaching creditor thereupon became the 
representative of the holder of the attached decree. By this 
time, however, both the father of the appellant and the father 
of the first respondent had died and the appellant and the first 
respondent had become the respective holders of the two 
decrees. 


On the 2nd November 1928, the appellant filed in the exe- 
cution proceedings execution application No. 518 of 1928, 
which is one of the subjects of thisappeal. By it he asked that 
execution should be ordered for the balance due to him from 
the first respondept after deducting the amount due from him 
under the decree in Suit No. 153 of 1910. The appellant also 
on the same date filed a memorandum of satisfaction of the 
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decree in Suit No. 153 of 1910. This eraa is the 
other subject-matter of this appeal. 


_ The application for set-off and for execution of the balance 
of the decree in Suit No. 77 of 1911 and an application by the 
appellant to have the memorandum of satisfaction recorded 
came on jor hearing together before the- Subordinate Judge of 
‘Ramnad. The applications were opposed both by the first res- 
pondent as the judgment-creditor in Suit No. 153 of 1910 as 
well as by the respondents 2 to 10 inclusive. These last men- 
tioned respondents as judgment-creditors of the first respondent’s 
father had attached the decree in the last mentioned suit on 
varying dates of which the 26th August, 1918, would appear to 
have been the earliest. The attachment of that date had been 
obtained by the holder of a decree that had been passed in 
another Court in Suit No. 110 of 1915. The attachment had 
therefore been effected under the provision of r. 53 (1) (b) of 
O. 21 by the issue to the Court of the Subordinate Judge of 
Ramnad at Madura by the Court H this attachment of a 
notice in the’ words following :— ` 

“You are therefore requested to stay the ‘execution of the decree of 
your Court until you receive an intimation from this Court that the present 
notice has been cancelled or until execution of the said decree is applied for 
by the holder of the decree now sought to be executed or by his judgment- 
debtor.” . 

Before continuing this narrative of the facts it will be 
convenient to set out the relevant part of O. 21, r. 18 upon 
which the appellant relied in support of his applications, and the 
relevant part of S. 73 of the Code of Civil Procedure upon 
‘which'the opposition of the respondents was based. They are 
as follows :— 

“R18. (1) Where applications are made to a Court for the execution 
of cross-decrees in separate suits for the payment of two sums of money 


passed between the same parties and capable of execution at the same time 
by such Court, then— 

(a) if the two sums are equal, satisfaction shall be entered upon both 
decrees; and 

(b) if the two sums are unequal, execution may be taken out only by 
‘the holder of the decree for the larger som and forgo much only as remains 
after deducting the smaller sum, and satisfaction for the smaller sum shall 
Þe entered on the decree for the larger sum as well as satisfaction | of the 
decree for the smaller sum.” 

' “S. 73. Where assets are held by a Court and more persons then one 

“have, before the receipt of such assets, made application to the Court for 
athe execution of decrees for the payment of money passed against the same 
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judgment-debtor and have not obtained satisfaction thereof, the assets) after 
deducting the costs of realization, shall be rateably distributed among all 
-such persons.” 

The two applications were dismissed by the Subordinate 
Judge by orders of the 23rd December, 1931. He appears to 
have taken the view that all the attaching creditors were inte- 
rested in the smaller decree and that without their concurrence 
it could not be set-off against the larger decree. 


The appellant thereupon preferred two separate appeals to 
the High Court, the one against the order refusing to execute 
for the balance in Suit No. 77 of 1911, after allowing a set-off 
‘of the smaller decree, and the other against the rejection of the 
memorandum of satisfaction of the smaller decree. The appeals 
came before Madhavan Nair and Pandrang Row, JJ., who on the 
2nd October, 1934, delivered judgment dismissing both appeals. 
They rightly pointed out that O. 21, r. 18 only applies where 
both the decrees are before the Court for execution. But they 
‘considered that as the decree in Suit No. 153 of 1910 had not 
been actually attached by the appellant’s father when he filed his 
execution petition on the 25th July, 1928, he was not at that 
time entitled to execute that decree. They further held that 
even if this objection—which they agreed was an extremely 
technical one—was got over, the decree could not be said to be 
‘before the Court for execution as it had been attached by other 
‘decree-holders and without their concurrence or except on their 
behalf, the appellant alone could not have the tight to execute 
it. They were also of opinion that the decree was not “capable 
of execution” in view of the fact that it had been attached 
by amongst others the decree-holder in Suit No. 110 of 1915 
at whose instance a request had been directed to the Court of 
the Subordinate Judge of Ramnad at Madura in the terms that 
have been referred to earlier in this'judgment. “This notice,” 
they said, “has not been cancelled and execution of the decree 
.has not been applied for by the holder of the decree in O. S. 
No. 110 of 1915 or by his judgment-debtor.” They 
accordingly held that the appellant was not entitled to 
claim the set-off in question,‘and his appeal against the refusal 
‘of the Subordinate Judge to allow it was dismissed by order, 
dated the Ist February, 1935. It, necessarily followed that the 
appeal against the refusal to record the memorandum of satis- 
faction was also dismissed, and the formal eae to this ae 


«was dated the 2nd October, 1934. 
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From these two orders an appeal has now been brought 
before His Majesty in Council. 

It will be seen from this narrative of the facts that the 
appeal raises questions of considerable general importance. But 
before considering these questions it is necessary to dispose of 
a preliminary question that is peculiar to the present case. It 
is the question whether the appellant is precluded from obtain- 
ing an order under O. 21, r. 18 by reason of the fact that 
neither at the time when his father presented his execution 
petition, No. 109 of 1928, nor at the time when the appellant 
filed his execution application, No. 518 of 1928, the decree in 
Suit No. 153 of 1910 had actually been attached. The objection 
is a highly technical one without any merits and their Lordships 
are reluctant to allow it'to prevail The execution petition 
sought execution of the decree in Suit No. 77 of 1911 by 


attaching the decree in Suit No. 153 of 1910 and also execution 


of the latter decree. It is obvious that relief under the second 


head could not have been granted at the request of the appel- 


lant’s father until he had attached the latter decree. But when 
the appellant’s execution application came before the Subordi- 
nate Judge on the 23rd December, 1931, the decree had been 
attached for over three years. There was therefore at that 


‘time an application for the execution of the two decrees by the 
‘decree-holder in the one case and the representative of the decree- ` 


holder in the second. The fact that this state of affairs did 
not exist and could not have existed at the time when the exe- 
cution petition was filed should not, in their Lordships’ opinion, 
be regarded as fatal to the appellant’s case. 

The other questions arising on the appeal are however both 
substantial and of general importance. They are the following: 
(1) Is the right given to the holder of a decree by O. 21, r. 18 
of setting off a cross-decree for the same or a lesser amount 
defeated by the attachment by third parties of the cross-decree? 
(2) Where a decree has been attached by more than one judg- 
ment-creditor,. can one of them apply for execution of.the 


decree without the concurrence or consent of all the others? 
(3) Where a judgment-creditor has attached a decree under the 


provisions of r. 53 (1) (b) of O. 21, is that decree ‘capable of 
execution’ by the Court that passed it before Condition (i) or 
Condition (ii) mentioned in the request addressed to that 
Court by the Court making the attachment have been fulfilled? 
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As to the answer to be given to the first of these questions 
their Lordships are unable to entertain any doubt. The moment 
that cross-decrees such as are mentioned in r. 18 are in exis- 
tence the decree-holders become entitled to the right of set-off. 
It is true that effect cannot be given to the set-off until 
applications are made to the Court for the execution of the two 
decrees. The right nevertheless is there, and this right of the 
holder of one decree cannot be defeated by an attachment in 
favour of a third party of the other decree made after the right 
of set-off has arisen. Whatever may be the irue position in 
law of an attaching creditor, it is plain that he can have no 
higher rights in respect of an attached decree than were posses- 
sed by his judgment-debtor. If at the time of the attachment 
of a decree the decree-holder is liable to have his debt extin- 
guished by being set-off against a cross-decree against him, the 
attaching creditor is subjected in respect of the decree to the 
same liability. The contention that this is not so is founded 
upon a misapprehension of the true effect of S. 73 of the Code. 
The right of having the assets of a judgment-debtor rateably 
distributed ‘amongst the executing creditors therein mentioned 
is confined to assets held by the Court. Where one of the 
judgment-debtor’s assets is a decree for the payment to him of 
a sum of money which is liable to be extinguished by being set- 
off against a cross-decree against him, no assets representing 
that decree will ever come into the possession of the Court if 
the right of set-off be exercised. This was the view taken by 
Sulaiman, C.J. and Bennet, J., in the recent case of Rajman 
Ram v. Sarju Prasadi. In the — in that case it was 
said: 


Where there are cross-decrees under o. 21, r. 18, a smaller decree 
must always be set-off against the larger decree, and if the smaller decree is 
attached by some other decree-holder, that other decree-holder has no 
greater right than the decree-holder whose decree has been attached, and 
the attaching decree-holder cannot claim that he hasa right to execute the 
smaller decree in spite of the existence of a larger decree held by the 
judgment-debtor. In other words the rule laid down by O. 21, r. 18 must be 
first.applied before any question can arise for rateable distribution under 
S. 73. 39 

With these observations their Lordships desire to express 
their respectful agreement. But they express no opinion as to 
what would be the result if the larger decree was pasiga after 


the attachment of the smaller one. 





1. A.I.R. 1937 All, 422. 
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The two remaining questions can be dealt with more 
shortly. Their Lordships can see no reason for thinking that a 
judgment-creditor who has succeeded in attaching a decree is 
unable to apply to the Court for execution of the decree with- 
out obtaining the concurrence or consent of other attaching 
creditors. On the contrary, r. 53 (3) of O,21 provides in 
terms that an attaching creditor shall be deemed to be the 
representative of the holder of the attached decree and to be 
entitled to execute the attached decree in any manner lawful 
for the holder thereof. The fact that there may be other 
‘attaching creditors in the same position 13 immaterial. Any money 
recovered by the execution creditor will be held by the Court 
and be subject to the provisions of S. 73 of the Code. Any 
payments made out of Court to the attaching creditor as repre- 
sentative of the holder of the attached decree would be avoided 
as against the other attaching creditors by S. 64 of the Code. 
The other attaching creditorsare therefore adequately protected, 
and their concurrence in or consent to the execution is unneces- 
The third question mentioned above must, in their 
Lordships’ opinion, also be answered in favour of the appellant. 
To answer it otherwise would be tantamount to saying that 
though one of several attaching creditors may apply for execu- 
tion of the attached decree, he can never obtain any practical 
result, if any one of the other attaching creditors has obtained 
his own decree in a Court different from the one that passed the 
attached decree and does not . join in'the application. -In their 
Lordships’ judgment a request made under r. 53 (1) (b) does 
not have this effect. It is a mere request. The rule does not 
purport to prohibit the Court to which it is addressed from 
executing the decree unless the conditions contained in the 
request are fulfilled. The object of the request is to ensure 
that the holder of the decree does not himself proceed to exe- 
cution without the leave of the. Court making the attachment. 
It is not intended to prevent other attaching creditors from 
asking for execution of the decree. 


For these reasons their Lordships are of opinion that the 
appeal should be allowed. The orders of the 23rd December, 
1931, the 2nd October, 1934, and the 1st February, 1935, should 
be discharged, and an order made as asked by the appellant’s 
execution application. No. 518 of 1928, and as asked by his 
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application to have recorded the memorandum of satisfaction of 
the decree in Suit No. 153, of 1910. The costs of the appellant 
in the Courts below and his costs of this appeal must be paid by 
respondents 1 to 10 inclusive. In the case of the 11th res- 
pondent, who was added merely as a formal party for the 
purposes of this appeal, there will be no order as to costs. _ 

Their Lordships will humbly advise His Majesty accord- 
ingly. 

Solicitors for Appellant: Hy. S.L. Polak & Co. 

Solicitors for Respondents: Harold Sheppard. | 

K. S. Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :---MR. JUSTICE WADSWORTH AND Ma. JUSTICE 
PATANJALI SASTRI. 


Venkatammal .. Petitioner® (Petitioner-4th 
Defendant) 
v. 
K. V. Ramaswami Aiyar and Respondents (Respondenis- 
others. Plaintif and Defendants 
Í to 3). 


Madras Agriculiurisis Relief Act (IV of 1938), S. 8, Explanation and 
Ss. 10 (2) (ii), 11 and 19—Purchaser of hypotheca—Suii on the morigage— 
Compromise decree— Liability of purchaser—If personal—Liabtlity if exclud- 
“ed from scaling down provisions under S. 10 (2) (ii)—Lisbility one in renewal 
of original morigage—If execution costs also included in cosis provided for 
in Ss. 11 and 19. 

A mortgage was executed by S on 16th August, 1917, in favour of the 
plaintiffs. On 13th December, 1923, the wife and daughter of S (defendants 
1 and 2) executed a fresh mortgage in renewal of the earlier one by S. On 
27th December, 1933, defendants 1 and 2 sold the hypotheca to the 4th defen- 
dant who undertook to discharge the mortgage by payment of Rs. 2,500 out 
of the purchase price. Then a suit on the mortgage resulted in a compro- 
mise decree by which defendants 2 and 4 were enabled to satisfy the decree by 
paying Re. 1,500 by 24th August, 1935 and Rs. 2,050 by 16th July, 1936, but in 
default of such payments the decree was to be a final decree for the full plaint 
claim (Rs, 4,348-8-0) with interest and costs, Towards the decree Rs. 500 was 
paid on Ist March, 1936; Rs. 1,000 on 13th July, 1936; and Rs. 1,000 on 5th 
January, 1937. The fourth defendant filed an application under S. 19 of Act 
TV of 1938 for scaling down. 


Held, (1) as the liability sought to be scaled down is not the liability. of 
the applicant to her vendors but the liability to the mortgagee S. 10 (2) (#) 
of Act 1V of 1938 has no applicability. 








*C.R.P. No. 61 of 1939. llth September, 1940. 


Venkat- 
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Wads- 
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(2) The liability under the compromise decree was a renewal of the 
previous mortgage liability and must be deemed to be a liability of the 
purchaser, which he, being an agriculturist, càn seek to scale down as against 
the mortgagee, the original mortgagor being also an agriculturist. 

(3) When both the original mortgagor and his purchaser are agricul- 
turists, the purchaser can claim to have the debt scaled down on the basis 


that the mortgage debt for which the purchaser of the hypotheca became | 


liable is itself a renewal of an earlier debt in favour of the same creditor. 
(4) The provisions of S. 11 like those of S. 19 relate only to costs origi- 
nally decreed and do not cover costs of execution. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Coimbatore dated 19th August, 1938 
and made in E. A. No. 592 of 1938 in E.P.R. No. 341 of 1937 
in O. S. No. 214 of 1934. 

V.C. Veeraragavachariar for Petitioner. 

K. V. Ramachandra Atyar for Respondents. . 

The judgment of the Court was delivered by 

Wadsworth, J.—This petition is preferred by the fourth 
defendant in a mortgage suit, who filed ‘an application under 
S. 19 of the Madras Agriculturists Relief Act to scale down the 
decree. The application was unsuccessful to the extent of 
Rs. 2,500 which the learned Subordinate Judge held to be pro- 
tected by the provisions of S. 10 (2) (s+) of the Act and it is 
this decision which the petitioner seeks to revise. The suit was 
based on'a mortgage dated 13th December, 1923, executed by 
defendants 1 and 2 in favour of the plaintiff. This mortgage 
is alleged to be a renewal of an earlier mortgage dated 16th 
August, 1917, executed in favour of the same creditor by 
Subbaraya Goundar, who is said to have been the husband of 
the first defendant and the father of the second defendant. 
After the execution of the mortgage of 1923, the mortgagors 
on 27th December, 1933, sold the hypotheca to the petitioner 
(fourth defendant) under a sale deed in which she specifically 
undertook to discharge the mortgage by payment of Rs. 2,500 
out'of the purchase price. She did not pay and the mortgagee 
filed a suit which resulted in a compromise decree, by the terms 
of which defendants 2 and 4 were enabled to satisfy the decree 
by paying Rs. 1,500 by 24th August, 1935 and Rs. 2,050 by 
16th July, 1936, but in default of such payments the compromise 
decree was to be a final decree for the full plaint claim 
(Rs. 4,348-8-0) with interest and costs. This default clause 
became operative, for the only payments made were Rs. 500 on 
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Ist March, 1936; Rs. 1,000 on 13th July, 1936; and Rs. 1,000 
on Sth January, 1937. 

The decision of the learned Subordinate Judge that the 
decree is protected to the extent of Rs. 2,500 under S. 10 (2) 
(ít) cannot be upheld in view of our decision in C. R. P. 
No. 602 of 1939. The liability which the petitioner seeks to 
scale down is not the liability to her vendors, in respect of 
which the charge is provided, but the liability to the mortgagee. 

The plaintiff-respondent has, however, sought to resist the 
scaling down on the basis that the decree is a compromise 
decree under which for the first time a direct liability is placed 
upon the purchaser. Weare unable to see how the fact that 
the decree is on a compromise can affect the position of the 
petitioner having regard to the facts of the case. We have held 
in C. R. P. No. 2010 of 1939 that when it can be shown that 
the liability under the compromise is a renewal of a pre-existing 
liability to the same creditor, the debt must be scaled down 
under S. 8 (if this section applies) on the basis of the principal 
amount originally advanced together with the amount of any 
subsequent advances. There is no difficulty on the present facts 
in holding that the whole of the liability under the compromise 
was nothing else than a renewal of the previous mortgage 
liability. Provided that this debt was the debt of an agricul- 
turist, the liability is one which must be deemed to be a liability 
of the purchaser which he, being an agriculturist, can seek to 
scale down as against the mortgagee. (Vide Perianna v. 
Sellappat. ) 

There has been some discussion before us of the question 
whether the fact that the purchaser is under a liability which 
can be traced back to the liability under the mortgage, makes 
available to the purchaser the plea which would be open to the 
original mortgagors that the mortgage debt is itself a renewal 
of an earlier debt. The question is not free from difficulty and 
we have been referred to no previous decision directly covering 
this question. But the judgment of Varddachariar, J., in 
Perianna v. Sellappat assumes that an heir-at-law is under the 
same liability as the person to whom he inherits and is entitled 
to the same remedy under the Act and the learned Judge treats 
the purchaser of mortgaged property as under the same liability 
as his vendor. It would appear to follow that if the debt for 





1. (1938) 2 M.L.J. 1068: I.L.R. (1939) Mad. 218, 


688 THE MADRAS LAW JOURNAL REPORTS. [1940 


which the purchaser is liable is essentially the same debt as the 
debt of the original mortgagor and the latter ‘debt is a renewal 
of an earlier debt in favour of the.same creditor, the purchaser 
will be entitled to claim that the liability which he has incurred 
is a renewal and that the principal must be, the principat 
originally advanced together with the amounts subsequently 
advanced as principal. We must point out that this is not a 
case of a novatio by a different debtor such as we had before us 
in C. R. P. No. 223 of 1939, The compromise is a renewal of 
the pre-existing liability of the purchaser, which liability is 
traceable to the mortgage debt, which debt is itself a renewal. 
We are of opinion that when both the mortgagor and the pur- 
chaser are agriculturists, the purchaser can claim to. have the 
debt scaled down on the basis that the mortgage debt. for which 
he became liable is itself a renewal of an earlier debt in favour- 
of the same creditor. The plaintiff-respondent has contended 
that by reason of S. 11, the costs of execution can be recovered 
in addition to the amount recoverable under the provisions of 
Ss. 8 and 9. .We are of opinion that the provisions of S. 11, 
like those of S. 19, relate only to costs as decreed and eo not 
cover costs-of execution. 

In the result the petition is allowed with costs as seins 
the plaintiff-respondent and the application is remanded to the 
lower Court for fresh disposal 3 in. the light of this judgment. . 


KS -> -Petition allowed. 
t : £ 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] 

PRESENT:—Sik ALFRED Henry LIONEL LEACH, Chief 
Justice AND Mr. Justicz Horw1L. | ee 
Pachaiammal and another Bie ails Appellants® (Plaintiffs) 

+ W l r 
The Hindustan Co-operative Insurance Respondents (seen 
n Society, Limited, Madras, an Incor- dants). 

‘porated Company. carrying on busi- l 8 
, ness in Armenian Street, Madras, 
` and others. : 


Letters Patent (Madras), ¢ cl. TE ere coban ‘with head office at 
Calcutia having a branch office at Madras—Branch office merely for canvass- 
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ing proposals and forwarding them to head office where the contracts were 
concluded—If company “ carries on business” at Madras. 


An insurance company had its head office at Calcutta and a branch 
office at Madras which did everything in connection with the company’s 
business, except entering into formal contracts of insurance and authorizing 
payments in respect thereof. The power to accept proposals for policies 
was reserved entirely tothe head office which alone had power to issue 
policies and authorize payments in respect thereto. In a suit in Madras 
in respect of a policy effected by a person in the Chingleput District, 


Heid, it is settled by judicial decisions that a company ‘carries on 
business’ where it enters into contracts relating to its business, and not at 
places where it may have canvassers or agents for the purpose of obtaining 
offers of business and attending to matters ancillary thereto. 


Case-law (English and Indian) discussed. 
G. D. John v. Sambamurthi Aiyar, (1928) 56 M.L.J. 299, followed. 
Decision of Mockett, J., affirmed. 


.. On appeal from the judgment of the Hon’ble Mr. Justice 
Mockett, dated 8th February, 1939 and passed in the exercise 
of the Ordinary Original Civil Jurisdiction of the High Court 
in C. S. No. 158 of 1936. 


The Advocate-General (Sir A. Krishnaswami Aiyar) and 
K. S. Rajagopala Atyangar for Appellants. 


T. R. Venkatarama Sastri, A.V. Seshayya and S. Rama- 
chandra Aiyar for Respondents. 


The Court delivered the following 


JupGMENT.—The question which falls for decision in this 
appeal is whether the respondent company, the Hindustan 
Co-operative Insurance Society, Limited, carries on business in 
Madras within the meaning of cl. 12 of the Letters Patent 
of this Court. The first appellant is the widow and the 
second appellant is the daughter of one C. T. Subramania 
Mudali, who died on the 31st May, 1926. The deceased lived 
at Little Conjeevaram in the Chingleput District and therefore 
outside the limits of this Court’s original jurisdiction. He 
insured his life with the company for a sum of Rs. 5,000, 
payable at the age of sixty years. According to the pleadings 
the policy was issued on the 6th August, 1925 and the assured 
died on 31st May, 1926. The company repudiated liability 
on the ground that the assured had failed to disclose that he was 
suffering from certain diseases when he made the proposal. The 


suit was filed on the Original Side of this Court by the appel- 
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lants, who claimed that the Court had jurisdiction because the 
company was carrying on business’ in Madras. In its written 
statement the company raised the question of the Court's 
jurisdiction and its contention that the Court had no jurisdiction 
was upheld by Mockett, J., who accordingly dismissed the suit. 
The appeal is from that decision. 


It is common ground that if the company cannot be deemed 
to be carrying on business in Madras the present suit cannot be 
maintained, because no part of the cause of action arose here. 
As a matter of fact the leave of the Court to file the suit was 
neither sought nor given. The head office of the company is in 
Calcutta and it bas branch offices in many places in India. In 
Madras the company has a very large branch office. The 
Madras office employs about 400 canvassing agents and its 
establishment charges Amount to Rs. 67,000 a year. The supervi- 
sion of the canvassers employed in the Madras Presidency rests 
entirely with the Madras office. When a proposal is made in the 
Madras Presidency it is forwarded to the head office at Calcutta 
through the Madras office, which arranges for the medical 
examination of the person making the proposal. Although 
premia may be paid to the head office they are usually paid to 
the Madras office. The payments here made in respect of premia 
amount to over Rs. 6,00,000 a year. The Madras office, how- 
ever, has no power to accept proposals for policies. That power 
is reserved entirely to the head office and it alone has power to 
issue policies and to authorize payments in respect of policies. 
Therefore so far as the Madras Presidency is concerned the 
position is this. The Madras office does everything in connec- 
tion with the company’s business, except entering into formal 
contracts of insurance and authorizing payments in respect 
thereof. The appellants claim that in these circumstances it is 
contrary to common sense to say that the company is not 
carrying on business in the City of Madras. When considered 
without regard to authority this assertion does not appear to be 
unreasonable, but what is meant by carrying on business has 
been the subject of much judicial discussion and it must now be 
regarded as settled’ that a company only carries on business 
where it enters into contracts relating to its business, not at 
places where it may have canvassers or agents for the purpose 
of obtaining offers of business and attending to matters 


ancillary to its business. 
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The question of what is meant by carrying on business has 
frequently been discussed in England in cases relating to liability 
to income-tax, but it is not necessary to refer to all the cases 
which have been cited in arguments in this connection. It will 
be sufficient to refer to the well-known case of Grainger & Son 
v. William Lane Gough! and to two later decisions. In 
Grainger & Son v. William Lane Gough1, ihe House of Lords 
held that a wine merchant in France who merely canvassed 
through agents for orders for the sale of his wines to customers 
in the United Kingdom, did not carry on business in the United 
Kingdom, as all contracts for the sale of wines and all deliveries 
to customers were made in France. In the course of his judg- 
ment in this case Lord Herschell said: 

“If all that a merchant does in any particular country is to solicit 
orders, I do not think he can reasonably be said to exercise or carry on his 
trade in that country. What is done there is only ancillary to the exercise 
of his trade in the country where he buys or makes, stores, and sells his 
goods.” 

In De Beers Consolidated Mines, Limited v. Howe, Lord 
Loreburn, L.C., observed that the true rule was that a company 
resided for purposes of income-tax where its real business was 
carried on, and the real business was carried on where the 
central management and control actually abided. In Smidth & 
Co. v. Greenwood, the Court of Appeal had to decide whether 
a Danish firm resident in Copenhagen which manufactured and 
dealt in cement-making machinery was liable to income-tax in 
the United Kingdom. The firm had an office in London which 
was in the charge of a qualified engineer, who was a whole time 
servant. He answered inquiries from prospective customers 
and advised them, but he had no power to enter into contracts. 
That power was reserved to the office in Copenhagen and it was 
from ihere that the goods were shipped to England. It was 
held that the firm exercised its trade in Denmark and was not 
resident in the United Kingdom. Atkin, L.J., put the case this 
way. The question was where did the operations take place 
from which the profits in substance arose, and relying on the 
observations of Lord Herschell and Lord Watson in Grainger 
& Son v. William Lane Gough, held the firm must be deemed 
to be carrying on business in Copenhagen. The branch office in 
Madras of the respondent company is very much in the same 


1. (1896) A.C. 325. 
2. (1906) A.C. 455. 3. (1921) 3 K.B. 583. 
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position as the office of the Danish firm in London. Proposals 
are solicited, inquiries are answered and everything ancillary to 
the transaction of the business of the company is done here, but 
the contracts of insurance are not made here. They are made 
in Calcutta, and the entering into contracts of insurance is the 
real business of the company. 


The learned Advocate-General has referred to certain 
decisions in England with regard to the jurisdiction of the 
Supreme Court. Residence in England gives the Court juris- 
diction, and in De Beers Consolidated Mines, Lid. v. Howe, 
Lord Loreburn, L.C., agreeing with the Master of the Rolls, 
observed that the residence of a company within the meaning 
of the Income-tax Acts was not necessarily the same thing as 
residence for the purpose of serving a writ. The learned 
Advocate-General has contended that the income-tax cases stand 
on a different footing from the cases relating to jurisdiction, 
but they show no divergence of opinion on the question of what 
is meant by “carrying on business.” The learned Advocate- 
General has referred us to La Compagnie Generale Trans-Aitlan- 
tique v. Thomas Law & Co.2, Leoneux Limon & Co. v. Hong 
Kong and Shanghai Banking Corporation’, Dunlop Pneumatic 
Tyre Co., Lid. v. Actien-Gesellchaft Fur Motor und 
Motorfahrseugbau Vorm. Cudel & Co.#, Saccharin Corpo- 
ration, Lid. v. Chemische Fabrik von Heyden Akttengesells- 
chaft®, Actiesselskabet Dampskib “Hercules” v. Grand Trunk 
Pacific Railway Co.6 and Okura & Co., Lid. v. Forsbacka 
Jernverks Aktiebolag". When the facts are examined it will 
be found that in all these cases, except the last, the companies 
carried on business in England within the meaning of the 
income-tax cases. In the last mentioned case the company did 
not carry on business in England and consequently it was held 
that the service of a writ on its agents was not good service. 
It is not necessary to consider in what respect residence within 
the meaning of the English Income-tax Acts may differ from 
residence for the purpose of serving a writ, because all that the 
Court is concerned with in the present case is what is meant by 





. 1. (1906) A.C. 455. 

2. (1899) A.C. 431. 3. (1886) 33 Ch. D. 446. 
4. (1902) 1 K.B. 342. 5, (1911) 2 K.B. 516. 
6. (1912). 1 K.B. 222. 7. (1914) 1 K.B. 715. 
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“carrying on business” and both the income-tax cases and the 
jurisdiction cases are in agreement here. 


There are decisions of our own Court which are also 
directly opposed to the appellants’ case. In the Municipal 
Council of Cocanada v. The ‘Clan Line’ Steamers, Lid.1, a 
Bench of this Court held that a Shipping: Company which 
earned money by carrying goods by sea and called regularly at 
‘Cocanada for the purpose of loading and unloading cargo was 
not carrying on business in Cocanada, because there was only a 
sub-agent there and all contracts with the shippers were entered 
into by the agent of the company in Madras. Therefore the 
‘company was not exercising any trade or carrying on business 
in Cocanada so as to be liable to be taxed under S. 53 of the 
Madras District Municipalities Act. Another Bench of this 
Court approved of and followed that decision in the Municipal 

, Council, Dindigul v. The Bombay Co., Ltd., Madras®. It was 


there held that the expression “transacting business” is the - 


- same as “carrying on business”. A case in which the facts 
were exactly similar to the facts in this case was G. D. John v. 
Sambamurthi Aiyar3, where Kumaraswami Sastri, J., held that 
a life insurance company which had its head office in Bombay 
and a branch office in Madras with no power to enter into 
contracts, but merely to forward proposals and send moneys to 
the head office, was not carrying on business in Madras. This 
‘decision was followed by Lakshmana Rao, J., in C. S. No. 
120 of 1937. 


The English authorities are against the appellants and 
decisions of this Court are also against them. We agree with 
the learned Judge that the authorities are such that the Court is 
bound to hold that the respondent company is.not carrying on 
‘business in Madras within the meaning of the Letters Patent. 
Consequently the appeal must be dismissed with costs. The 
appellants could have sued in the Subordinate Court if they had 
so chosen and it is regrettable that that course was not adopted, 
the authorities being so emphatically against them. 


KS. : Appeal dismissed. 


a a e 


— ii 
1. (1918) 36 M.L.J. 226: I.L.R. 42 Mad. 455, . 
2. (1928) 56 M.L.J. 525: I.L.R. 52 Mad. 207. 
3. (1928) 56 M.L.J. 299. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE KING. 


Narasimhalu Naidu .. Appellant® (Defendant- 
Respondenty 
v. 
Pemmati Naga Reddy .. Respondent (Plaintiff- 
Appellant). 


Madras Abkari Act (I of 1886), S. 24—Grani of licence for sale of toddy 
—Agreement of partnership after date of bid by licensee with anotker— 
Transfer whether permissible—Coniract illegal. 

Where before the grant of license but after a successful bid for a toddy 
shop, the appellant entered into an agreement with the respondent according 
to which the appellant should bear one half of the expenses of running the 
business and the sale proceeds were.to be divided between the two every 
month, and the respondent filed a suit for accounts on the ground that 
the appellant had not paid his share of the profits, and the defence was that 
the agreement of partnership was illegal, E 

Held, that the facts of the cise were covered by the Full Bench decision 
in Ramanaidw v. Seetharamayya, (1934) 68 M.L.J. 570: I.L.R. 58 Mad. 727 


(F.B.) and that the formation of the partnership wasa transfer of the P 


privilege of the supply and sale of toddy which had been acquired on the 
bid being accepted and as such prohibited by the Abkari Act. 

Appeal against the order of the Court of the Subordinate 
Judge of Chittoor dated 11th February, 1939 in A. S. No. 65 
of 1938 (O. S. No. 370 of 1936, District Munsif Court, 
Sholinghur). 

A. Viswanatha Aiyar and A. Sundaresan for Appellant. — 

S. A. Seshadri Aryangar for Respondent. 


The Court delivered the following 


JUDGMENT.—The appellant in this appeal was the licensee 
of the toddy shop at Minnal for the year beginning 1st October, 
1932. The auction at which defendant’s bid was accepted was 
on 8th August, 1932. On the 31st August appellant entered 
into an agreement with the respondent which is embodied in 
Ex. A. This is a brief document called a ‘partition’ and apart 
from a penalty clause with which I am not now concerned, its 
terms are that appellant should bear one half of the expenses of 
running the business and that the sale proceeds should be 
divided between appellant and respondent every month. Res- 
pondent alleging that appellant had not paid him his half share 
of the profits, filed a suit for accounts.’ Appellant contended, 
A Iaea 

"A, A, O. No. 164 of 1939. | 30th July. 1940. 
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amongst other things, that the agreement was illegal and could 
not therefore be enforced. The District Munsif of Sholinghur 
accepted this contention, the Subordinate Judge of Chittoor 
rejected it and remanded the suit for disposal after taking 
accounts. Against that order of remand the present appeal has 
been filed. , 

The decision of the appeal depends upon the determination- 
of the question whether the privilege of the supply and sale of 
toddy has or has not been transferred by the appellant. Such 
a transfer is admittedly prohibited by the terms of the licence. 
The learned Subordinate Judge holds that there is no such 
transfer on two grounds: 

(i) because appellant and respondent did not enter into 
any partnership; and 

(ii) because their agreement was anterior to the actual 
issue of the licence. 


l It is dificult to understand how the Subordinate Judge 
arrived at the first of these conclusions. The issues framed by 
the District Munsiff assume that the relation between appellant 
and respondent wasa partnership. They certainly agreed in 
the words of the definition (Contract Act, S. 239) to ‘combine 
their property, labour or skill’ in the business and to ‘share its 
profits’. I find that the agreement constituted appellant and 
respondent partners. 

The question then arises whether by the constitution of 
this partnership there was any transfer of the privilege of 
selling toddy in ihis particular shop. The Subordinate Judge 
holds in effect that that privilege comes into existence only with 
the grant of the licence and therefore on the date of the agree- 
ment there was nothing to transfer. It is argued for the 
appellant on the other hand that the privilege was acquired as 
soon as appellant’s bid was accepted. If that be so, itis clear 
that appellant has transferred that privilege to the partnership. 

Though the issue was not perhaps raised in this direct 
form it seems to me that the decision of the Full Bench in. 
Ramanatdu v. Seetharamayyal, is conclusive on this point in 
favour of the appellant. That wasa case of a partnership 
constituted after the date of the auction and before the date of 
the issue of licence. The judgment sets out these dates on 








1. (1934) 68 M.L.J. 570: I.L.R. 58 Mad, 727 (F.B,). 
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page 733 and states: 


"The money was therefore lent to the aro after the first defen- 
dant had become the successful bidder at the auction and was the person in 
whose name the licence would be issued.” 


Again on page 734 it is stated 


“The partnership was formed after, the first defendant had become the 
successful bidder. The licence would therefore be issued in his‘pame”. 


These passages seem to me to show that the learned Judges 
in that case took it for granted that the issue of a licence was 
something following automatically upon the acceptance of a bid 
and that it is the acceptance of the bid which confers the pri- 
vilege. The decision, I think, can be explained on no other 
ground. The learned Subordinate Judge, however, has pre- 
ferred to rely upon two later decisions each that of a single 
Judge. 

The first of these Satyala Sanyasi v. Bhogavali Sanyast, 
1s obviously of no assistance to the respondent. That is a clear 
case of a partnership formed before the auction and in giving 
his decision Venkatasubba Rao, J., expressly distinguishes the 
Full Bench ruling by quoting the words: 


“The partnership was formed after the first defendant had become the 
successful bidder.” 


The second case is reported in Rangaswam: Pillai v. Nara- 
yanaswams Natcken?, and this certainly does support the 
Subordinate Judge's judgment. But this is only because in my 
opinion, and with all respect to him, the learned Judge who 
decided it has not correctly stated what the Full Bench decided. 
In Rangaswamit PiHat v. Narayanaswami Natcken®, no dates are 
given, but it is stated that the partnership was formed ‘at least 
a month ‘before the actual grant of licence.” On p. 692 the 
‘Jearned Judge says: 

“If a case is authority for what it decides the Full Bench decision is 
„only an authority for the proposition that where a partnership is entered ; 
into subsequent to the grant of licence it would be illegal . . . . + 

I am entirely unable to see how such an appreciation of the 
‘Full Bench decision can be formed when the Full Bench after 
Setting out the dates, declares to be illegal a partnership formed 
before the grant of a licence. 

I am accordingly of opinion that the facts of this case are 
„covered by the Full Bench decision and that the formation’ of 
„the partnership was a transfer, 





1. £1935} 69 M.L.J. 490. 2. (1935) 70M L J. 691. 
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One final argument is however urged for the respondent 
and that is that what was transferred was not the privilege of 
supply and sale of toddy because respondent’s duties in the 
partnership were confined to the supervision of the procuring of 
toddy from the trees and had nothing to do with the actual 
process of selling it. JI am unable to accept any such narrow 
interpretation of the words ‘Privilege of supply and sale’. The 
privilege or right which was conferred upon appellant by the 
Government was that of carrying on the whole business of 
selling toddy, and in that business the procuring of toddy 
from trees is obviously a necessary part. The agreement 
contains no clause to the effect that respondent was prohibited 
from controlling in any way the operation and methods of sale 
—and from the legal point of view, appellant, his partner, is also 
his agent in the business which he personally carries on on behalf 
ofthe partnership. Itis argued further that the reasons for the 
prohibition of transfer are in no way affected by the agreement 
in this case. It is not for me to speculate upon those reasons. 
it is enough to recognise that transfer is in fact prohibited, and 
to hold, as I do hold, that the partnership in this case amounts to 
such a transfer. i 


This appeal must therefore be allowed, and the decree of 
the District Munsif restored, and respondent’s suit be dismissed 
with costs throughout. 


Leave refused, 
K. C. Appeal allowed. 


eae 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED Henry Lionet Leacu, Chief 
Justice AND Mr. Justice HorwiL. 


R. C. Bhide .. Appellani®™ (Applicant) 
v, 
The Travancore National and Quilon Respondents (Respon- 
Bank, Ltd., in liquidation by--its- dents). 
Official Liquidator. oO 


Compames Act (VII of 1913 as amended in 1936), S. 230-A—A pplication 
for rescission of comtract on the winding up of company—Mainiatnability. 

The appellant had entered into a contract with the bank for financing 
some contract work After suspension of payment bythe bank amounts 
under the contract were not advanced. | 





* Eo A. No. 46 of 1939, 22nd August,- 1940, 


) 
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„Held (reversing the decision: of Venkataramana Rao, J., directing the 
appellant to file a regular suit), that an application under S. 230-A of the 
Companies Act for rescinding the contract and other reliefs, would lie to the 
Court which wound up the company and no suit can be filed. 

On appeal frorn the judgment and order of the Hon’ble 
Mr. Justice Venkataramana Rao dated the lst day of September, 
1939, and passed in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in Application No. 1546 of 
1939 in O. P. No. 158 of 1938." 


R. Krishnaswami and C. R. Pattabhi Rama liya for 
C. V. Nilakanian for Appellant. 


C. Krishnaswams ansiruceed by King ie OTEMI for 
Respondents. 


The judgment of the Gout was delivered by 

The Chief Justice.—The appellant claims to be a 
creditor of the Travancore National and Quilon Bank, Ltd., 
which is now in liquidation under an order passed by this Court 
for its compulsory winding up. In February 1938 the appellant, 
entered into an agreement with the bank under which the bank 


- 


' was to allow him on certain conditions to overdraw his account 


up to the sum of Rs. 75,000 for the purpose of financing a 
contract which he had entered into with the Travancore 
Government. The bank suspended payment on the 20th June, 
1938. The petition for winding up was filed on the 21st June, 
1938 and the order for compulsory winding up was passed on 
the 4th September, 1938. On the date of suspension of payment 
by the bank the appellant had overdrawn his account to the 
extent of Rs. 56,000. After suspension of payment he was; of 
course, not allowed to draw further on his account and he says 
that in consequence the barik has committed a breach of con- 
tract. He also alleges that the contract is a continuing one. On 
this basis he filed an application under S. 230-A of the Indian 
Companies Act for an order rescinding the contract and award- 
ing him damages. Other reliefs were also asked for but the 
learned Judge refused to consider the application and directed 
the appellant to file a regular suit. The appellant contends that 
the learned Judge erred in so doing. In the first place he says 
that the learned Judge had no power to relegate him toa regu- 
lar suit and ir the second place that he should have heard ‘the 
application and passed such order thereon as the circumstances 
demanded. If the appellant was not entitled to an order under 


On a Oe - -= 


~—~— 


a 
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with the company, make an order r rescinding the contract on sack: terms es 
to payment by or to either party of damages for the non-performance of the 
contract, or otherwise as the Court thinks just, and any damages payable 
under the order to any such person may be a a him as a`debt in the 
winding up.” 

The discretion here given to the Cou: is a discretion to 
make an order rescinding the contract. Of course if a contract 
has already been rescinded an application under this . section 
will not lie, and it is the case of the liquidators that, this contract 
has been terminated by a notice calling in the amount due on the 
overdraft. .Itis said that the liquidators had a right to do this 
because: the contract between the appellant and the bank ages 
ed that the amount was to be repayable on demand. 


S. 229 .of the Indian Companies Act states that in the 
winding up of an insolvent company the same rules shall prevail 
and be observed with regard to the respective rights of secured 
und unsecured creditors and to “debts provable as are in force 
under the law of insolvency and that-all ‘persons who in sucha 
vase would be entitled to prove for and receive dividends out of 
the assets of the company may come in under the winding up 
ind make such claims against the company as they are entitled 
© by virtue of the section: : Therefore the general law òf 
nsolvency applies to the winding up of an insolvent company. 
\ creditor in insolvency cannot‘in ordinary circumstances bring 
, suit against the Official Assignee, If he claims to be a 
reditor he must file a proof of his debt with the Official 
\ssignee. If his claim is rejected, then he has the right: of 
sking the Judge sitting in insolvency to reverse the Official 
\ssipnee’s decision. The Presidency Towns Insolvency Act 
ontains a section similar to S. 230-A of the Indian Companies 
ict, namely, S. 65. When it is not a-~question of, rescinding a 
ontract and’ assessing damages under S, 65 a person who has 
ontracted with an insolvent may file a proof of the damages 
uffered by him by virtue of the. provisions of S. “i of the 
‘residency Towns Insolvency-Act.. «> - X 


The position then is this, - The sod was entitled to 
ave his application heard. If the Court.then'came to the con- 
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Cause Courts Act even without such transfer to deal with it, the decree 
passed by the Court is to be regarded as a decree passed by a Court exercis- 
ing original civil jurisdiction and will be appealable. In sucha case an 
appeal also lies from an order of the District Munsif refusing to set aside 
an ex parte decree passed by that Court, When the suit is taken up by the 
District Munsif’s Court on its original side it becomes “a case open to 
appeal” within the meaning of O. 43, r. 1 (d), Civil Procedure Code. 
Observations of Stone, J., in Ramaswami Muthirian v. Arunachalam Chettiar, 
(1935) 69 M.L.J. 443, not followed. 


Gopala Krishna Naicker v. Madhavoncyaki Ammal, (1937) 1 M.L.J. 14: 
44 L.W. 874, distinguished. 

Bhagwati Pande v. Badri Pande, (1931) IL.R. 54 All. 171 (F.B.); 
Selvarayan Samson v. Amalorpavanadham, (1927) 55 M.L.J. 262 and 
Mahendra Chandra Datta Ray v. Basir Uddin, I.L.R. (1937) 1 Cal. 135, 
referred to. i ; 


Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act, praying that the High Court will be 
pleased to revise the decree of the District Court of East 
Tanjore at Negapatam in C.M.A. No. 4 of 1939 (I. A. No. 691 
of 1938, District Munsif’s Court, Tiruvarur, in S. C. S. No. 73 
of 1937, Sub-Court, Tiruvarur). 

S. Thyagaraja Aiyar and T. N. Sundaresa Asyar for 
Petitioner. l 

` T. L. Venkatarama Aiyar for Respondent. 

The Court delivered the following 

JUDGMENT.—This revision petition raises a question of 
jurisdiction on which there has been considerable divergence of 
judicial opinion. 

The facts may be briefly stated. ‘The petitioner obtained 
an ey parte decree in S. C. S. No. 73 of 1937 on the file 
of the Subordinate Judge’s Court of Tiruvarur. The 
respondent who was the first defendant in the case applied 
to the Court to sét aside the ex parte decree which was 
set aside on 31st August, 1937, on certain terms which are 
oot material for the purpose of this petition. A revision 
petition was filed against that order and ihis Court set 
t aside and remitted the proceeding for disposal according to 
aw. Before, however, it could be disposed of, the Court of the 
subordinate Judge of Tiruvarur was abolished with effect from 
Lst November, 1938, and by the District Court’s proceedings 
lated 29th October, 1938, the application to set aside the ex 
sarte decree wasordered tobe transferred from the Subordinate 
udge’s Court to the District Munsif’s Court, Tiruvarur, and the 
ransfer was accordingly made by the Subordinate Judge on 
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ble by a Court of Small Causes shall not be tried by any other 
Court having jurisdiction within the local limits of the jurisdic- 
tion of the Court of Small Causes by which the suit is triable. 
S. 35 (1) provides that: 

“Where a Conrt of Small Causes or a Court invested with the jurisdic- 
tion of a Court of Small Causes, has from any cause ceased to have jurisdic- 
tion with respect to any case, any proceeding in relation to the case, whether 
before or after decree, which, if the Court had not ceased to have jurisdic- 
tion, might have been had therein, may be had in the Court which, if the suit 
out of which the proceeding has arisen were about to be instituted, would 
have jurisdiction to try the suit.” 

It will be observed that this section does not say that the 
Court which is empowered thereunder to entertain proceedings 
owing toa Small Cause Court ceasing to have jurisdiction with 
reference to the case, should have jurisdiction to try the suit as 
a Court of Small Causes. It is sufficient ifit has jurisdiction to 
try the suit. It is not disputed that the District Munsif’s Court, 
Tiruvarur, would be the Court having jurisdiction to try the suit 
out of which these proceedings have arisen, if that suit were to 
be institated at ihe time when the application to set aside the ex 
barte decree was transferred to it, as no other Court had jurisdic- 
tion to try it as a Court of Small Causes within the same local 
limits. The District Munsif’s Court, however, was competent 
to entertain the suit only on itsoriginal side, owing to the limita- 
tion placed on its small cause powers. S. 24, Civil Procedure 
Code, empowers the High Court or the District Court to trans- 
fer any suit, appeal or other proceeding pending in any Court 
subordinate to it to any other Court subordinate to it and com- 
detent to try or dispose of the same and it is provided in sub- 
S. (4) that: 

“The Court trying any suit transferred or withdrawn under this section 
irom a Court of Smal! Causes shall, for the purposes of such suit, be deem- 
‘d to be a Court of Small Causes.” 

The section makes it clear—and it has also been decided 
‘vide C hockalingam v. Palaniappat) that a District Court 
nay transfer any proceeding from a Court of Small Causes to 
. Court not having adequate small cause powers to deal with 
tas a Court of Small Causes. But, nevertheless, the latter 
Sourt shall’ be deemed to be a Court of Small Causes for the 
wirposes of the suit transferred. While, therefore, both under 
5. 24, Civil Procedure Code and S. 35 of the Provincial Small 





g 1. (1932) 63 M.L.J. 689: I.L.R. 55 Mad. 900. 
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The petitioner argued broadly that the suit having been 
wriginally instituted as a small cause suit in a Court having 
jurisdiction to try it as such, the character of the suit could not 
ye changed though it was subsequently dealt with under S., 35 
3y another Court as an original suit owing to want of adequate 
small cause powers. This contention is supported by the obser- 
vations of Stone, J., in Ramaswami Muthirian v. Arunachalam 
“hettiari. These observations were however largely obiter, as 
n that case the Court which finally disposed of the suit was 
sompetent to try it as a small cause suit and must be deemed 
© have dealt with it as such, as it could not have dealt with it 
otherwise having regard to S. 16 of the Act. No doubt the view 
adumbrated by the learned Judge, namely, the suit remains 
what it was when it began has the merit of simplicity but I am 
unable to find any warrant for it in the relevant statutory 
provisions. The learned Judge observes: 

“Now it was urged that S. 35 of the Provincial Small Cause Courts Act 
operates to change in some way a small cause suit into an original suit. In 
ny opinion, it does nothing of the sort. What S. 35 does is to invest, a Court 
which otherwise would be incompetent to hear any, or certain, small cause 
uits, with power to hear certain of such suits, namely, those pending in that 
Court at the time that Court’s jurisdiction is changed.” 

This is not entirely correct, as S. 35 provides not only for 
the continuance of pending proceedings in the same Court when 
that Court’s jurisdiction is changed, but also for their con- 
tinuance in a different Court on the abolition of the original 
Court. Apart from this, if, as the learned Judge thinks, there 
is nothing in S. 35 to turn a small cause suit into an original 
suit, it is difficult to see anything in it to turn a Civil Court into 
1 Court of Small Causes, so as to attract the application of 
S. 27 barring appeals in respect of a decree‘or order made by a 
Court of Small Causes. ` It is significant that 5. 35 contains no 
provision similar to S. 24 (4), Civil Procedure Code. It seems 
to me that the rule laid down by the learned Judge would be an 
unwarranted extension of the latter provision to cases falling 
under S. 35, and is not supported by the authorities referred to 
by him. dn the Full Bench case in Kollipara Seethapathy v. 
Kantipats Subbayya®, it appears that the District Munsif who 
tried the suit on the original side had jurisdiction to try it as a 
small cause suit and it was held that the Court must be 


s 4 1. (1935) 69 M.L.J. 443. 
2. (1909) 20 M.L.J. 718: ILR. 33 Mad. 323 (F.B.). 
89 
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fegarded as having tried it as a Court of Small Causes. The 
case was not one under S. 35 and it does not support the wide 
proposition laid down by the learned Judge. The decision of 
Cornish, J., in Gopalakrishna Naicker v. Madhavanayakt 
Ammatt, is also distinguishable’ on the same ground, namely, 


that the Court which ultimately tried the suit had jurisdiction — 


to' try it as a small cause suit. / Though the learned Judge 
referred to the decision of Stone, J., in Ramaswami Muthirian 
v. Arunachalam Chettsar4, it is evident that he did not rely upon 
the wide general observations- contained in ‘that case ‘as he 
referred to the Full Bench decision in Bhagwati Pande v. Badri 
Pande’, as not being-inconsistent with Ramaswami Muthirian 
v. Arunachalam Chettiar®. This Full Bench held that a suit 
instituted as a small cause suit, if tried as an original suit in 
the circumstances mentioned in S. 35 when there was no other 
Judge in the local areas with adequate small cause powers to 
try it as a small cause suit, should be.regarded as an original 
suit, and the decree passéd in it would be appealable. I res- 
pectfully agree with this view and hold that S. 27 of the 
Provincial Small Cause Courts Act does not operate in the cir- 
cumstances of the case to bar any appeal from the order of the 
District Munsif’s Court, Tiruvarur, cae to set aside the 
ex parte decree in question. 


The question next arises whether an appeal lies from the 
said order under ©. 43, r. (1) (4). The petitioner contends 
that the qualifying words “in a case open to appeal” should: be 
understood as referring to the appealability of the decree which 
is sought to be set aside and as in this case, the decree which 
was originally passed by a Court of Small Causes, was not 
appealable, the order refusing to set it aside was also not 


‘appealable under this clause. This ‘contention is supported by. 


the decision of a single Judge reported ‘in Hira Lal v. Jhunnt 
Laif, but’a Bench of this Court in Selvarayan Samson v. 


Amalorpavanadham5 was not inclined to accept that restricted ` 


interpretation of those words. The question was whether an 
appeal lay against an order refusing to set aside an ex parte 
decree passed on an application filed under’ para. 20 of Sch. II 
of the Civil Procedure Code and registered as a'‘suit. It Was 





1. (1937) 1 MLL.J. 14: 44 L:W. 874, - 2 (1935) 69 M.LJ. 443. 
3. (1931) LL.R. 54 All. 171'(F.B.).: 4. a 20 A.L.J. 208. 
5.. (1927) 55 MILJ. 262. . 
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gued that no appeal lay as it was not a ‘‘case open to appeal” 
the decree passed was not in excess of the award and there- 
re not appealable. The learned Judges observed: 


“It cannot be said that the words 'a case open to appeal’ should be neces- 
‘ily construed only with reference to the decree and to no other order.” 


They held that an appeal lay because there was an order 
ing the award and an appeal could have been filed against it. 
ais view was approved and followed in Mahéndra Chandra 
stta Roy v. Basir Uddini, It seems to me that when the pro- 
eding was.taken up by the District Munsif of Tiruvarur on 
e original side of his jurisdiction, it must be deemed thereafter 
be a case open to appeal, as, if the District Munsif had set 
ide the ex parte decree and passed a fresh decree after re-trial, 
ch decree would have been appealable, in the view I have 
ken onthe first point. lf the restricted interpretation contended 
r- by the petitioner must be rejected as untenable, there seems 
be no reason why the general words should not be held to 
clude a case of the kind now before me. 

For these reasons, I' hold that the appeal to the Court 
low was competent and dismiss this Civil Revision Petition 
th costs. i 

B. V. V. - Petition dismissed. 





[ THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICR WADSWORTH AND MR. JUSTICE 
\TANJALI SASTRI. 


lani Goundan .. Petttioner* (Petitioner- 
Ti ; 3rd Defendant) 
v. 
uthuswami Goundan alias Avanashi Respondent (Respon- 
Goundan. dent-Plaintiff ). 


Madras Agriculiurists’ Relief Aci (IV of 1938), Ss. 11 and 19—Decree for 
rts—Liabiltty to be scaled down. 

When there is a decree for costs, which forms part of a decree 
ight to be scaled down under S. 19, the provisions of the decree 
ating to interest on costs should be amended by the process laid down in 
8and 9, 


Petition under S. 115 of Act V of 1908, praying that the 
as Court will be pleased to revise the order of the Court of the 


1. “LL.R. (1937) 1 Cal. 135. 
*CRP. No. 1723 of 1938. ` 2 26th August, 1940, 


Kamalath- 
ammal 


Alyar. 
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Subordinate Judge of Coimbatore, dated 15th November, 1938 
and made in.I. A. No. 1269 of 1938 in O. S. No. 118 of 1931. 


S. Ramachandra Atyar for M. Krishna Bharathi for 
Petitioner. 

A.C. Sampath Atyangar for Respondent. 

The judgment of the Court was delivered by 

Wadsworth, J.—The petitioner was the third defendant im 
a mortgage suit and he applied under Ss. 8 and 19 of Madras 
Act IV of 1938 to scale down the decree. The learned Subor-. 
dinate Judge has given a decree for the principal amount of the 
debt with interest at 6 per cent. from Ist October, 1937 and also 
for Rs. 1,855-3-0 for costs and has provided that this amount 
awarded for costs shall carry interest at six per cent. from the 
date of the decree: which is 12th March, 1932. Petitioner seeks 
to revise this order by applying to the decree for costs the scal- 
ing down provisions of the Act so as to cancel the interest as on 
lst October, 1937. There is nothing in the Act which excludes 
from the scaling down operation interest on costs. The princi- 
pal sections dealing with costs are Ss. 11 and 19. S. 11 states 
that where a debt includes any.sum decreed as costs by any, 
Court or sums lawfully expended by a mortgagee or other per- 
son in order to preserve the property mortgaged, such sum or 
sums shall be recoverable in addition to the sum recoverable under 
the provisions of Ss.8 and 9. Wedoubt whether this section was 
intended to safeguard not only costs but interest thereon, for the 
section couples costs with sums recoverable as having been 
lawfully expended by a mortgagee. Such sums would normally 
be added to the principal amount of the mortgage and would 
bear interest at the contract rate. If it had been the intention 
to exclude interest on such sums due to the mortgagee from the 
scaling down provisions, surely there would have been an express 
indication of the fact. We are constrained to the view:that 
there was no intention to safeguard interest on sums payable to 
a mortgagee and if there was no such intention, similarly there 
can be no intention to exclude from the scaling down provisions 
interest on any sum decreed as costs. 


The other main provision relating to costs is found in the 
proviso’ to S. 19 which is-to the effect that payments in respect 
of a decree shall first be applied in payment of ‘all costs as 
Originally decreed to the creditor. It is contended that the 


tor was intended to be only in respect of the principal sum for 
costs or that this provision had any other object than to give 
effect to the provisions of S. 11. We are of opinion that when 
there is a decree for costs which forms part of a decree being 
scaled down under S. 19, the provisions of the decree relating to 
interest on costs should be amended by the process laid down in 
Ss. 8 and 9 In the present case, the result will be that the 
amount decreed for costs will carry interest at six per cent. pef 
annum with effect from 1st October, 1937. 


The revision petition is allowed with costs and the a 
order of the lower Court will be amended in the light of this 
judgment. 

K5. Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice KING. 
S. K. Subba Naicker , ~.. Appelani* (1st Respon- 
l deni-Plaintif) 
V. 

Savarimuthu Pillai and others .. Respondents ( Appellants- 
Petthoners-Defendants 
14, 15, 21 and 22). 

Madras Anica? Relief Act (IV of 1938),'S. 23—Consiruction— 
Sale in execution—When can be set aside—Revisability of order. 

In S. 23, the clause ‘ notwithstanding the sale has been confirmed’ in no 
way affects the main provisions of the section and obviously cannot be used 
to introduce any sew provisos, as for example, ‘that a sale shall not have been 
followed by delivery of property’. The interpretation of S. 23 isan impot- 
tant matter coming within the scope of S. 115 of the Code of Civil 
Procedure though no first appeal lies against the District Munsif’s order on 
the section. 

Appeal against the order of the Court of the Subordinate 
Judge of Tuticorin, dated 16th February, 1939 and passed in 
A. S. No. 109 of 1938 preferred against the order of the Court 
of the District Munsif of Tuticorin, dated 2nd September, 1938 


and passed in E. A. No. 356 of 1938 in O. S. No. 121 of 1935. 
*C M. S. A. No. 44 of 1939. 30th August, 1940, 





worth, Js 


—-- >- eee: 


The Court delivarcd ie following 


JUDGMENT.—This. appeal is entitled to s 
und that no appeal lay to the lower appell 
wanatha Atyar-v. Narayanaswami Atyar], | 
rpretation of S. 23 of the Act (Agriculturis; 
IV of 1938) is an important matter cor 
>e in my opinion, of S. 115, Civil Procedu 
ordingly proceed to deal with the decision 
trict Munsif in revision. ‘The interpretation 
atan admita af na danht uthatevar Tt anants 
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THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE WADSWORTH AND Mr. JUSTICE 
TANJALI SASTRI. 
ayanasami Reddy ~. Petitioner (Petihoner- 
Defendant) 
Vv. 
erasami Reddy and another .. Respondents (Respondents- 
, Plointifs Nos. 2 and 3). ` 
Madras Agriculturisis’ Relief Act (IV of 1938), S. 3 (ii) Proviso and (5) 
andholder—Several estates owned by single person—Aggregate peshkush 
eeding Five Hundred Rupees—Right to apply for scaling down—Con- 
sclrve purchaser as landholder. 
Where the petitioner was possessed of more than one estate and the 


al peshkush payablein respect of those estates exceeded Rs. 500 but no 
: of the estates paid as much as Rs. 500 by way of peshkush, 


Held, that the petitioner was alandholder within the meaning of the 
dras Agriculturists Relief Act and that he was not caiga to relief 
ring regard to Proviso (D) of S. 3 (ii) of the Act. 


A landholder under S.3(5)of Madras Act IV of 1938 is a person 
ring the estate and includes every person entitled to collect the rents of 
estate. In respect of an estate purchased in the applicant’s name in 
irt auction heis either the owner or the person entitled to collect the 
ts. 


Petition under S. 115 of Act V of 1908 praying that the 
gb Court will be pleased to revise the order of the Court of 

> District Munsif of Chingleput, dated 12th September, 1938 
mae in E., A. No. 758 of 1938 in O. S. No. 26 of 1936. 

T. R. Srinivasan for Petitioner. 

A. Srirangachariar for Respondents. 

The judgment of the Court was delivered by 

Wadsworth, J.—The question in this revision petition is 
ether the petitioner is entitled to the benefits of an agricul- 
ist, having regard to the terms of Proviso (D) to S. 3 (i$) 
Madras Act IV of 1938. l 

The petitioner was at the time of his application the land- 
Ilder of more than one estate. The total peshkush payable in 
pect of these estates exceeded Rs. 500, but no one of the 
ates paid so much as Rs. 500 peshkush. Petitioner contends 
‘refore that he is not the landholder of an estate in respect of 
ich estate a sum exceeding Rs. 500 is paid as peshkush. We 
‘ unable to accept-this contention. Reading the definition 
ng with S. 3° (35) of the Madras General Clauses Act, we 


* C. R. P. No. 1634 of 1938 20th August, 1940. 


Wads- 
worth, J. 


“Vasudevan 
Nambudri 
v. 


Raman 
Nambudri. 
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must hold that the definition is to be read as covering a land- 
holder,:of an estate or estates, in respect. of which estate or 
estates a sum exceeding Rs. 500 is paid as peshkush. That is 
the view taken by the Court below. 


It is also suggested that the petitioner comes within the 
definition of agriculturist because in one of the estates standing 
in his name he is not the real owner. We cannot accept this 
contention. A landholder under S. 3 (5) of the Madras Esta- 
tes Land Act is a person owning an estate and includes every 
person entitled to collect the rents of the estate. . There is no 
doubt that in réspect of the estate which was purchased in Court 
auction in the name of the applicant, he was either the owner or 
the person entitled to collect the rents. 


In the result therefore the Civil Regan: Petition is ` 


dismissed with costs. 
B. V.V. nap Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' PRESENT :—MR. Justice WADSWORTH AND Mp. JUSTICE 


PATANJALI SASTRI. . 


Vasudevan Nambudri ws .. Petitioner” (Petitioner) a 
V. 7 - 
Rana 'Nåmbudri.` d a Respondent (Respondent). 


Madras Agriculiurisi? Relief Act (IV of 1938), S. 15—Panayam purap- 
pad’—Possessory morigage—Surplus of income from property repayable to 
morigagor—If rent—Apphcabilsty of S. 15.- 2 

A possessory mortgage. styled Rorarii panayam provided tuat the 
mortgagee was to appropriate, out of an estimated yield of 490 paras of 
paddy 200 paras in lieu of interest on the mortgage money, pay 60 paras for 
assessment og the’ property and pay the balance of 230 paras to the 
mortgagor as ‘panayam purappad’ in two instalments during the harvest 
season. Incase of défault in payment of ‘panayam purappad’ provision was 
made forits application together with fixed interest in payment -of the 
mortgage money calculating the value.of paddy at current rate. A charge 
was provided on the standing crops for the arrears of purappad after default 
in payment. A‘‘purcHaser of the mortgagee’s rights in execution sale 
claimed’ the benefit of S..15 of Act IV of.1938 depositing the puwrappad for 
1937-38. Held, the amount which had to be -paid as panayam purappad is 
not ‘rent’ in the proper sense of the. term and does not fall within the 
mischief of S.15 of Madras Act IV of 1938. 


Petition under S. 115-of Act V'of 1908," praying that ‘the 
High’ Court will be pleased to revise the order of the Court of the 














* C R. P. No. 824 of 1939, ` ` ` `` "11th September, 1940, 


=- 


ERNA 
Ga Ea S ia a a, paikuna A — a 


District Munsif of Walluvanad dated 11th as 1938 and 
made in O. P. No. 145 of 1938. 

P. Govinda Menon for Petitioner. l , 

K. V. Gopalakrishna Nair for D. H. Nambudripad for 
Respondent. 

The judgement of the Court was delivered by | 

Patanjali Sastri, J—The question that falls to be decided 
in this Civil Revision Petition is whether S. 15 of the Madras 
Agriculturists Relief Act is applicable to the surplus reserved as 
payable to the mortgagor under a possessory mortgage after 
appropriating part of the usufruct in lieu of interest due on the 
mortgage money. The petitioner’s prédecessor-in-interest held 
the lands here in question on a kanom granted by the respon- 
dent on May 25, 1911, for Rs. 1,137-2-4. In consideration of a 
further advance of Rs. 862-13-8 making upa total of Rs. 2,000 
the respondent executed on August 17, 1925, the deed. (Ex. A) 
styled ‘Kaivasam panayam’ (possessory mortgage) under which 
he mortgagee was to appropriate, out of an estimated yield 
Í 490 paras of paddy, 200 paras in lieu of interest. on 
he mortgage money, pay 60 paras for assessment on the 
roperty and then pay the balance of 230 paras to the 
espondent as ‘panaya purappad’ in two instalments during the 
arvest season. The document further provided that if the 
anaya purappad and assessment were allowed to fall into 
‘rears, such arrears together with interest at the rate fixed 
hould be applied in payment of the mortgage money, the value 
f paddy being calculated at the current market rate. There 
vas also a provision charging such arrears of purappad, 
ssessment and interest on the crops standing on the properties, 
be improvements thereon, and also the mortgage money. The 
anaya purappad fell into arrears and the petitioner who 
urchased the mortgagee’s rights in execution sale and obtained 
eltvery of the properties claims the benefit of S. 15 of Madras 
ict IV of 1938, depositing the purappad due for the year 1937- 
938. It is not disputed that the petitioner is an agriculturist 
'ithin the meaning of the Act and the only question is whether 
le purappad reserved under the panayam deed as payable, to 
le jenmi is ‘rent’ within the meaning of the definition in 

. 3, cl. (ii) of the Act, so as to ‘entitle the petitioner to 

le benefit of S. 15. The Court below held that it was not 
id dismissed the petitioner’s application. ` This revision 


‘tition is directed against that order. 
90 


Patanja 
Sastri, . 
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rued for the petitioner that the transaction embodi- 
though styled a possessory mortgage operates also 
far as the amount of paddy fixed as payable to the 
cerned, and stress is laid on the use of the word 
rent) in the document. The respondent, on the 
contends that Ex. A is nothing more than a 
iortgage with an undertaking by the mortgagee to 
iortgagor the estimated surplus profits after paying 
nt due on the land and appropriating a specified 
ye usufruct in lieu of interest, The use of the word 
tis urged, is inconclusive and stress is laid on the 
ready referred to that if the purappad is allowed to 
ears, the same with interest shall be applied in 
the mortgage money. We are of opinion that the 
or the respondent is supported by the authorities 
s behalf and must prevail. In Venkateswara v. 
ttil, there was a mortgage with possession for a 
ht years of a piece of ground with a warehouse 
areon. The rent of the warehouse was fixed at 
per annum and it was agreed that out of this 
rtgagee should appropriate Rs. 14 towards the 
interest'on the principal, and pay Rs. 2-12-0 as 
mortgagor. Sometime after the mortgage the 
was destroyed by fire but not owing to any fault or 
1e mortgagee who thereupon ceased to pay the rent 
the mortgagor. Ina suit by the latter to recover 
ther with arrears of rent onthe ground of default 
of the rent, the question arose whether there was a 
tenancy apart from the mortgage and the mortgagor 
_to call upon the mortgagee to pay the rent reserved 
ding the destruction of the premises. The Court 
ere was no agreement to let the premises apart from 
ge and dismissed the suit as the plaintiff was not 
1 to redeem the mortgage. Innes, J., observed: 
of the agreement was nota letting of the premises with a 


but a usufructuary mortgage of the premises with a certain 
of the income of it made payable to plaintiff.” 


swami Aiyar, J., put the matter thus: 


isaction between the parties is really a mortgage with posses- 
m of eight years. The contract to pay Rs. 2% per mensem is 





1. (1879) I.L.R. 2 Mad. 187, 
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rather a subsidiary arrangement regarding the disposal of the surplus 
ustifruct, or, in other words, an agreement to treat as money had and 
received for the plaintiff’s use the surplus which, as mortgagee, the defen- 
dant must otherwise credit to the principal amount of the mortgage, than an 
independent engagement to pay rent as in an ordinary lease. I take the 
defendant to have really got into possession not as a tenant—not because he 
engaged to pay the plaintiff Rs. 24a month for the use of the warehouse— 
but as a mortgagee, and because of the assignment of the usufruct in lien 
of interest amounting to Rs. 14 per mensem.” 


The other decision cited for the respondent, Immans 


Seshayya v. Dronamraju Lakshminarasimha Rao Paniulul takes 
more or less the same view of a transaction of the kind now 
‘before us. Both the learned Judges held that it was only a 
possessory mortgage and not a lease. 


In view of these decisions, we hold that the amount which 
the petitioner was bound to pay under Ex. A is not ‘rent’ in the 
proper sense of the term, and does not fall within the mischief 
of S. 15 of the Madras Agriculturists Relief Act. The Civil 
Revision Petition is dismissed with costs. 

KS. Petition dismissed. 


f 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE BURN AND Mrs) usticz MOCEKETT. 


Beggam Appalanarasayya .. Prisoner* (Appellant- 
Accused No.1). 


Evidence Act (I of 1872), S.32—Motive for murder—Sistemenis made 
by deceased to his relations—Admissibthiy—Criminal Procedure Code (V of 
1898), Ss. 162 and 164—Siatement by accused to Police—Admissibihty— 
Difference between English and Indian Law—Statemeni made to Magistrate. 


Where the statements of the deceased made to his wife and to his wife’s 
sister merely suggested that the deceased suspected the accused of having 
betrayed his wife’s sister in a civil case, and they were in no way associated 
with the actual murder, 

Held, that the statements were not admissible in evidence to prove the 
motive of the accused, as they were not statements made by the 
deceased as to the cause of his death or to circumstances o the transaction 
which resulted in his death. 

Pakala Narayanaswam v. The King-Emperor, (1939) 1 M.L.J. 756: L. R. 

66 I.A. 66: I.L.R. 18 Pat. 234 applied. 
i In view of the provisions of S. 162 Criminal Procedure Code, it is not 
possible for an arrested person to make a statement to the police which can 
be used at the trial. Evidence of what an accused person said when arrest- 
ed,—often so valuable to innocent accused—according to English experience, 


1. (1929) 57 M.L.J. 800. 


T. No. 89 of 1940. 30th July, 1940, 
É 1. App. No. 353 of 1940.) 
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Lord Atkin (at page 763) points out that: 

“The circumstances must be circumstances of the transaction: general 
expressions indicating fear or suspicion whether of a particular individual 
or otherwise and not directly related to the occasion of death will not be 
admissible.” 

In this appeal the deceased’s statements provide nothing 
more than grounds for supporting that the deceased suspected 
the accused of having betrayed his wife’s sister in a civil case. 
They in no way are to be associated with the actual murder. 

Evidence of these statements should have been excluded. 

There was thus no admissible evidence of motive on the 
record. On the other hand as we have indicated there was 
evidence showing the contrary and friendship between two 
persons is not consistent with a desire on the part of one to 
murder the other in the absence of evidence to the contrary. 
On the day in question it is in our view beyond dispute that the 
deceased and the appellant set out together to go to Mentada 
village. We think they were going out together on a drinking 
zout. This is probablised by the evidence of the deceased’s 
wife and in fact there is the evidence of P. Ws. 5 and 6 that at 
bout dusk on the evening in question the appellant and the 
leteased were drinking together in Mentada. P. W. 4 also 
roves that the deceased and the appellant went together 
vecause he lent a stick to the deceased and pieces of that stick 
were found at the place of the murder. It is convenient to 
ause here and say that at about 3 P. m. on the 3rd August, that 
s, the next day after these two went to Mentada together, 
>,W. 21 found in his field which is marked on the plan the 
ody of aman. He at once sent a report Ex. H to the Village 
Munsif. The body was identified as that of Thalada Rama- 
wami and it is beyond doubt that be had been murdered. The 
aedical officer P.W. 1 in his certificate Ex, A describes the 
ajuries. The skull was fractured in no less than four places. 
n all there were ten injuries, cuts and bruises ; and all the 
juries, says the doctor, could have been caused by blows 
rith a stick and in fact portions of a broken stick were found 
pon the scene. 

So the position is that the appellant and the deceased were 
ogether in Mentada on that evening at about dusk. The next 
vidence of their movements is given by P.Ws. 14,15 and 16 
ad their evidence can be summarised very shortly. They were 
roceeding in a jutka from Gajapatinagaram railway station to 
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Mentada. There were three people by the side of the road 
near the place where the body was found. A little beyond, that 
is to say, on the Mentada side P.W. 14 saw the appellant and 
the deceased. P.Ws. 15 and 16 saw the deceased and another 
man the difference being that P.W. 14 identifies the appellant, 
the other two are unable to do so. P.W. 15 says that they were 
reeling along the road as if they were drunk which is entirely 
consistent with the information which P.Ws. 5 and 6 have given 
about what they were doing in Mentada. So P.Ws. 14 to 16 
prove that at a spot they passed three unknown men whom they, 
later identified as the 2nd, 3rd and 4th accused waiting by the 
side of the road and beyond them were coming towards the 
village the deceased and the appellant and we have no doubt that 
they were both under the influence of drink. The only other 
evidence of what happened on the road is given by P.W. 18. 
With regard to P.W. 18, evidence has been led by the detence 
and his cross-examination casts some doubt on whether he was 
there at all However the probabilities are that he was there. 
But his evidence amounts to no more than this. He says that 
on the road between Chittavalasa and Mentada he saw accused 
1, 2 and 3—he does not mention the 4th accused—and Rama- 
swami fighting and abusing each other. He goes on: 

“I did not see who beat whom. They were all fighting together, I ran 
away as I was afraid.” 

Ten days later only he says did he hear of Ramaswamy’s 
death and four days later he was examined by the Sub-Inspector. 
He was able to identify accused 2 and 3. And that is the evi- 
dence led by the Crown. 


The appellant followed a course oak might well be 
followed more often. It must be remembered that in view of 
the provisions, of S. 162, Criminal Procedure Code, it is not 
possible for an arrested person to make a statement to the police 
which can be used in evidence at the trial. Evidence of what 
an accused person said when arrested—often so valuable to 
innocent accused—according to English experience is denied to 
the defence under the Indian procedure. But an accused person 
can—if he knows it—make a statement of his version of the 
case before a magistrate and this is what the appellant at once 
did. He made a statement under S. 164, Criminal Procedure 
Code, giving his version of what happened and his story is 
consistent with the case for the prosecution. He says that on 
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the day in question he proceeded to Mentada with the deceased 
and that on their way home he saw Muppadi Krishnamurti who 
is P. W. 14 thereby bearing out what that witness said and 
P. W. 14 was in his jutka as he had stated According to the 
appellant the deceased said that he did not wish to be seen in 
the state in which they were, that is, under the influence of 
drink and they stepped aside from the path. A little further 
the three other accused Bugatha Sanyasi, Kalla Ramaswami 
and Divakalla Ramudu were waiting and according to him they 
set upon Ramaswami, put a rope round his neck and beat him 
with sticks and a pen-knife with a folding blade. He says 
that the pala stick to which reference has been made and 
which had been lent by P. W. 4 was broken. According to the 
appellant these three men threatened him not to say ‘anywhere’ 
which presumably means anything to anyone. Taking this 
evidence at its highest, we only have a statement by P. W. 18 
that a melee took place on that road that night. There is noth- 
ing to show that the appellant was doing anything hostile to the 
deceased. Indeed the probabilities are from the fact that they 
had been out for the evening together under circumstances that 
made for friendship that he would have been on the deceased’s 
side rather than against him. It is not impossible that having 
seen this man attacked in this manner and living as he did in 
the village with the three persons concerned he might have been 
afraid that he might meet a similar fate and quite wrongly kept 
silence. We are not however dealing with what was the proper 
procedure for a village officer under the circumstances but with 
the question whether he has been proved to be guilty of murder. 
The learned Sessions Judge has arrived at the conclusion that 
he is guilty for the following reasons. Holding rightly that Ex. 
C was admissible (vide the observations of Lord Atkin at page 
767 of the report to which we have referred) the learned 
Sessions Judge referring to Ex. C says: 

‘Tt does prove beyond doubt that not only was the first accused with 
the deceased when the deceased was last seen near the place where he was 
murdered, but that he continued to be with him until he had been beaten to 
death. The first accused is a karnam and a man in position of authority. It 
cannot be believed that he was taken by surprise, stood by horrified and then 
kept quiet because he was afraid of the threats of his assailants.” 

(With regard to this it must be remembered there was 
evidence that he was very much under the influence of drink.) 

“The only conclusion that can be drawn is that he either took part in the 


beating himself or was a party to it. I am of opinion, therefore, that the 
prosecution has proved its case against the first accused.” 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—MR. JUSTICE GENTLE. 
In the matter of the Indian Companies Act (VII of 1913) 


and 
In the matter of the Canara Banking Corporation, Limited. 


Madhava Ramachandra Kamath, son of Ankola Petitioner* 
Ramachandra Krishna Kamath, residing at 
Tenkpet, Udipi Town, South Canara District 
v. 
The Canara Banking Corporation, Limited, a Respondent. 
Banking Company incorporated under Act VI 
of 1882 on the 28th May, 1906, having its 
registered office at Udipi, South Canara Dis- 
trict. 


Indian Companies Act (VII of 1913), S. 34 and S. 38 (a)—Expulsion of 
member—Name from the membership register siruch off—Whether expul- 
sion Sufficient to empower a transfer of shares—Articles amended without 
moltce to shareholder—Retention of membership in spile of special resolution 
—Siriking out a name if omission from register within meamng of 
S. 38 (a). 

The striking out of the name of a shareholder in the register of 
members amounts to an omission of his name within the meaning of 
S. 38 (1) of the Indian Companies Act, 


Where a shareholder was expelled by a special resolution of the 
general body of a Banking Corporation under the Articles of Association 
for wrongful conduct, but since there could be no forfeiture of shares under 
the circumstances, the Articles of the company had to be amended and 
were in fact altered subsequently without notice to the expelled share- 
holder, by which the company could in effect force an expelled member to 
sell his shares to any person at any price fixed under the Articles, 

Held, that on the date of expulsion there was no power in the Directors 
of the company to transfer shares in the absence of an instrument of trans- 
fer, and to do it was clearly slira vires of S. 34 of the Companies Act. 


Aguin, the alteration of Articles after the date of the resolution for 
expelling the member could not in any way be binding on him, As the 
powers of the company at the date when the petitioner was purported to be 
xpelled did not empower it to deprive him of his share and while he 
remained a shareholder he could also remain a member, it followed that 
he resolution of expulsion had no effect. Therefore the sale of his share 
n law could not be carried out. Further he could not be compelled under 
iny of the provisions of the Articles to transfer his share to any other 
erson. The petitioner would be placed in the positionin which he had 
ways been—a shareholder of the company. 


NN a 
* Q. P. No. 109 of 1940, 26th July, 1940, 
91 
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K. Srinivasa Rao for Petitioner. | : 

k. P. Sarvothama Rao for Respondent. 

The Court delivered the following 

JUDGMENT.—This is a petition by a shareholder of the 
Canara Banking Corporation, Ltd., under S. 38 (1) of the 
Companies Act. This section, so far as it is material, provides 
that if the name of any person is without sufficient cause entered 
in or omitted from the register of members of a company, the 
person aggrieved may apply to the Court for rectification of the 
register. The petitioner is the holder of one share only and 
the company at a general meeting purported to act under 
Art. 173 of the Articles of Association and expelled him from 
membership. This Article provides to the effect that if any 
shareholder unjustly or unlawfully has recourse to law in any 
matter whatever connected with the Corporation, he shall render 
himself liable to expulsion and on such expulsion he shall never 
again be admitted into the Corporation. 

The petitioner preferred a complaint to the District Magis- 
trate of South Canara seeking sanction under S. 196-A of the 
Code of Criminal Procedure to prosecute some Directors and 
ex-Directors of the company for conspiracy in the preparation 
of a balance sheet or balance sheets of the company. The 
learned Magistrate refused to grant the process sought and in 
the course of his orter he gave the following reasons for his 
decision. The respondents (Directors) were all highly respect- 
able gentlemen; the balance sheet has been accorded sanction at 
a general body meeting of the shareholders; petitions to the 
Registrar of Joint Stock Companies and to Government to 
initiate an enquiry into the affairs of the company had been 
rejected, and he had been forced to think that the petitioner was 
working against the Bank out of sheer malice. He added that 
from the attitude of the Registrar and the Government it was 
apparent that there was no reason to think that the respondents 
in the proceedings before the Magistrate had any reason what- 
ever to conspire to cheat the shareholders. It is said and not 
disputed that a copy of the order of the Magistrate was cir- 
culated to all the shareholders of the company. A meeting 
was called on the 20th July, 1939. The petitioner attended and 
objected to the meeting continuing, nevertheless a resolution 
was passed that, in view of his conduct in filing an application 
before the District Magistrate of South Canara seeking sanction 
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to prosecute some of the Directors and ex-Directors, thereby 
acting contrary to Art. 173 as seen from the order of the 
District Magistrate, he be expelled from the membership of the 
Corporation. On the date when this resolution was passed the 
petitioner was undoubtedly a member of the company. ‘There 
was no power for the company to deal with the share or shares 
which were held by a person whom the*company at a general 
meeting purported to expel from membership. The Articles 
provide for forfeiture of shares by members in certain contin- 
gencies but these contingencies do not include purported 
expulsion of a member under Art. 173. Ordinarily, a company 
is unable to sell its own shares but when shares are forfeited it 
can resell or dispose of them as provided in the’ Articles. 


Subsequent to the passing of the resolution of expulsion 
the company has altered its Articles by making an addition to 
Art. 173. Notice of the meeting at which these Articles were 
changed was not given to the petitioner. Under the additional 
Articles provision is made by which the company can, in effect, 
force an expelled member to sell his shares to any person at a 
price which is fixed under the provisions of the Articles and 
the company is enabled to authorise a Director to sign the 
necessary transfer instrument on behalf of such transferor if 
he fails to do so. S. 34 (3) of the Companies Act provides 
that it shall not be lawful to register a transfer of shares unless 
a proper instrument of transfer duly stamped and executed by 
the transferor and the transferee has been delivered to the 
company. There are of course occasions when the transferor 
does not or cannot sign, such as when a Court sale has been 
held. In that event O. 21, r. 80 of the Code of Civil Procedure 
provides for the Judge or an officer of Court directed by him 
signing the transfer instrument. Art. 52 (3) of the Companies 
Articles, it would seem, purports to confer upon the Directors 
of the company power totransfer sbares in spite of the absence 
of an instrument of transfer. It says: 

“ Unless sanctioned by the Board of Directors, it shall not be lawful for 
the Corporation to register a transfer of shares unless a proper instrument 
of transfer duly stamped and executed by the transferor and the transferee 
has been delivered to the Corporation,” 

If this Article does purport to confer power on the Direc- 
tors to transfer shares in the absence of an instrument of 
transfer, it is clearly stra vires of S. 34 of the Companies Act. 
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remedy only when the name ôf any person is without sufficient 
cause entered in or omitted from the register of members. The 
name of the petitioner was included in the register of members 
and was struck out when his expulsion took place or when the 
company purported to force him to sell his share to some other 
person. Some two months after the resolution expelling him, 
the company wrote to the petitioner, on the 23rd October, 1939, 
that his share had that day been transferred to Mr. V. Achutha 
Srinivasa Kamath, and a cheque for Rs. 70 was sent to him as 
the price for such share. The petitioner wrote objecting to the 
action of the company and said that he did not propose to cash 
the cheque and he has not done so. This action by the com- 
pany took place after the addition to the Articles had been made 
to which I have referred earlier. The striking out of the name 
of the petitioner from the register containing the names of the 
members apparently would have taken place at or about the date 
when the company wrote to the petitioner that his share had 
been sold to the transferee. Learned Counsel on behalf of the 
company contended that the word ‘omitted’ in S. 38 (1) (a) 
~does not include the striking out of the name of a member 
which had been previously in the register. When the name of 
a person, who is a member of the company, has been struck 
out, the effect is the same as if his name had never been entered. 
“The striking out of his name in the register thus causes his 
name to be omitted from it and I hold that, when a person’s 
mame has been struck out or expunged, then it is an omission of 
“his name within the meaning of the section. 


A further point was taken on behalf of the company by 
learned counsel that the present petition is abortive inasmuch 
-as the name of the transferee has not been added asa party. 
In my view there has been no valid or legal transfer of the 
‘share which the petitioner held in the company to any trans- 
feree and he is still the holder of the share ; therefore his name 
-must be included in the list of members. The petitioner still 


‘holds the certificate recording that he is the holder of one share’ 


in the company and I direct that there be a rectification of the 
register and the company will add to the names of members 
‘that of the petitioner. The relief which I am granting in this 
“petition is to place the petitioner in the position in which he has 
always been—a shareholder of the company. The petitioner is 
-entitled to his costs against the company. 


Corporation 
Ltd. 
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Learned counsel for the petftioner has asked me to fix the 
amount of costs. He has spent Rs. 40 as out of pockets. I fix 
the total costs including the out of pocket expenses at Rs. 150. 


Ka, Petition allowed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATARAMANA RAO AND MR. 
JUSTICE ABDUR RAHMAN. 


T. S. P. L. S. Thinnappa Chettiar, by AppeWant* (Plaintif) 
his authorised agent, A. S. Aruna- 
chalam Chettiar 

v. 

Putti Krishna Rao, minor by guardian Respondents (Defen- 
and mother Padmavati Ammal and danis 1 to 5, 7 to ? 
others. and 6th Defendant's 

L. Rs.). 


Limitation Act (IX of 1908), S. 20—Morigagor selling property not com- 
prised in morigage direciing vendee to pay and discharge morigage— 
Payments and endorsemenis by such vendee—If suficient to keep alive the 
debi—Ratification by mortgagor after selling away morigaged properties and 
after debt had become barred—Effect—Indian Contract Act, S.200—Apph- 
cability, : 

A mortgagor sold property not included in the mortgage and 
directed his vendee to pay and discharge the mortgage. The vendee, in 
pursuance of the direction made certain payments the last of which was 
within twelve years from the last payment made by the mortgagor. The 
mortgagor had alienated the mortgaged properties also to strangers when he 
made the last payment. Ina suit on the mortgage, 

Held, a direction or power to discharge a debt does not make the donee 
of the power—the vendee—an agent duly authorised to make a part payment 
so as to keep alive the debt. Alagappa Chettiar v. Subramania Pandia Thevar, 
(1914) 26 M.L.J. 509, followed. Apart from any question of agency the 
vendee would not be a “person liable to pay the debt” within the meaning of 
S. 20 of the Limitation Act. [Bradshaw v. Widdrington, (1902) 2 Ch. 430, 


“held not applicable to construction of Indian Limitation Act, S. 20.] Case- 


law discussed. 


Payment and endorsement by the mortgagor subsequent to those by the 
vendee, though a ratification of the acts of the vendee, being on a date when 
the right to enforce the mortgage was barred by limitation is not bind- 
ing on the mortgagor's sons and the alienees of the mortgaged property. 
The provisions of the Indian Contract Act relating to agency are not meant 
to be exhaustive and S. 200 and other provisions relating to ratification do 
not affect the general principle of the law of agency that the general rule as 





+ Appeal No. 148 of 1937 and 2nd November, 1939. 
C, M. P. Nos. 4852 and 4853 of 1939. 
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to ratification would notapply when it would affect the rights of third 
parties. 

Appeal against the decree of the Court of the Subordinate 
Judge of Trichinopoly dated 11th January, 1937 and made in 
O. S. No. 65 of 1936, etc. 


B. Sttarama Rao, T. K. Sundararaman and C. S. Rama 
Rao Saheb for Appellant. 

K. Aravamuda Atyangar, V. C. Viraragnavan, T. V. 
Muthukrishna Atyar and P. J. Kuppanna Rao for Respondents. 


The judgment of the Court was delivered by 

Venkataramana Rao, J.—The question for decision in this 
appeal is whether the plaintiff's suit is barred by limitation. 
The relevant facts are few and not in dispute. One Jaya Rao 
since deceased executed a deed of mortgage to one Sundaram 
Aiyar on 18th June, 1919. In execution of a decree against the 
said Sundaram Aiyar the plaintiff on 10th April, 1935, pur- 
chased the rights under the said mortgage-deed. After giving 
credit to certain ‘payments received towards interest and prin- 
cipal, the plaintiff sues for recovery of the balance due there- 
under. The amount due on the date of the plaint was Rs. 9,432. 
The plaintiff waived Rs. 432 and claimed only Rs. 9,000. 
Defendants 1 to 3 are the sons of the mortgagor Jaya Rao; the 
fourth defendant is a divided brother of Jaya Rao and 
defendants 5 to 8 are alienees from Jaya Rao of some of the 
properties claiming under alienations subsequent to the date of 
the mortgage. The main defence was one of limitation. To 
save limitation the plaintiff relied on the five following payments 
endorsed on the deed of mortgage: Rs. 400 on 15th July, 1922 
(Ex. A-2); Rs. 700 on 20th May, 1923 (Ex. A-3); Rs. 150 
on 4th June, 1923 (Ex. A-4); Rs. 125 on 20th April, 1924 
(Ex. A-5); and Rs. 5 on 16th December, 1935 (Ex. A-6). 
The first four payments were made and signed by the fourth 
defendant and the last payment was by Jaya Rao and signed by 
him. The case for the plaintiff is that three years after the 
date of the said mortgage Jaya Rao sold certain property 
belonging to him but not comprised in the deed of mortgage to 
the fourth defendant and another by a sale deed dated 23rd 
June, 1922 (Ex. C) and directed him to pay and discharge 
the said mortgage, that the payments were made and signed by 
the fourth defendant in pursuance of Ex. C, that the last pay- 
ment made by Jaya Rao was within twelve years of the last 
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petson deriving title from him and who could have been sued 
by the mortgagee; fourth defendant would not come under any, 
of these categories; he was at best an agent empowered to dis- 
charge the debt and not to keep it alive by a part payment; the 
alleged ratification is not valid as it would operate to the pre- 
judice of his clients. Before dealing with these contentions, it 
is necessary to find the relationship of the vendees under Ex.. C 
and therefore of the fourth defendant to Jaya Rao, the mort- 
gagor. Ex. C, so far as is material for the purpose of the pre- 
sent discussion, runs thus: 


'Meed of absolute sale executed, on 9th Ani of Thunthubi, correspond- 
ing to the 23rd June, 1922, to you, namely, (1) Potti K. Sethu Rao and (2) 
Putti Dasu Rao. ...... by Putti Jaya Rao...... the undermentioned 
property has, this day, been sold to you and the amount received is Rs. 4,000. 
Particulars of receipt of this sum of rupees four thousand: As I have 
directed you to pay and discharge the amount of principal and interest due 
under the mortgage deed for Rs. 3000 executed by me in favour of 
Sundaram Aiyar, residing at Karur, amount paid to me is Rs. 3,400. As I 
have directed you to pay and discharge the amount due by me to the Co- 
operative Credit Bank at Andankoil, amount paid to me is Rs. 600. As inall 
Rupees four thousand was paid to me as aforesaid, you shall yourselves hold 
and enjoy the undermentioned nanja lands from this date hereditarily from 
son to grandson and so on in succession with powers of alienation by way 


of gift, exchange, sale.” 


The substance of the transaction as disclosed by the langu- 
age of the document is that from and out of the consideration 
money of Rs. 4,000 the vendees were directed to discharge two 
debts, namely, a sum of Rs. 3,400 in discharge of the suit 
mortgage which was then the amount due and payable there- 
under and Rs. 600 in discharge of,a debt due to the Co-opera- 
tive Credit Bank at Andankoil. Prima facte it is a mandate by 
the vendor to the vendees to put an end to the said debts. The 
relationship is therefore one of agency. The-question is, does it 
confer a power to keep alive 'the debtr Under S. 20 of the 
Limitation Act, the agent whose payment would keep alive the 
debt must be one who was duly authorised to make the-part 
payment of interest or principal Ex. C confers only a power 
to discharge and extinguish the debt. A power to extinguish 
the debt would not, in our opinion, carry with it a powerto keep 
alive the debt. Our High Court has consistently taken the view 
chat a direction or power to discharge a debt does not make the 
jonee of the power an agent authorised to make a part payment 
W as to keep alive the debt. (Vide Chidambaram Pillai v. 

oa 8 
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Veerappa Cheitiarl.) In Alagappa Chettiar v. Subramania 
Pandia Thevan®, the facts were as follows. Defendants 1 and 
Zin that case executed a deed of mortgage in favour of the 
third defendant therein for Rs. 26,000. It was alleged in the 
deed of mortgage that from and out of Rs. 26,000 which for- 


med the consideration of the mortgage a sum of Rs. 10,920 was _ 


stated to have been received as follows :— 

- “Defendants 1 and 2 have executed two registered bonds on 14th 
December, 1896 and 17th March, 1897, for Rs. 2,000 and Rs. 4,000 respectively 
in favour of the plaintifs assignees. The sum received by us in the matter 
of our having given you permission to pay off and obtain return of the same 
is Rs. 10,920.” , 

- In pursuance of this deed, the mortgagee paid a sum of 
Rs. 4,170 towards interest on the bond dated 17th March, 1897. 
The question was whether this payment of interest by the said 
third defendant would keep alive the debt due under the said 
bond. Wallis and Sadasiva Aiyar, JJ., held that it would not, 
observing that though the mortgagee had authority to pay off 
the debt in full he had no authority to make a part payment 
of interest as such so as to bring the case within S. 20 
of the Indian Limitation Act. The principle of this case 
was applied consistently in subsequent decisions: Balaguru- 
swami Naicken v. Guruswami Naicken8 (Devadoss and Wallace, 
JJ.); Ramaswamt v. Kasinathat (Kumaraswami Sastri and 
Curgenven, JJ.) ; and Subbakkav. V enkaia Sett, (Ramesam, 
J.). If the principle of these: decisions is to be followed, there 
can be no question that the part payments made by the fourth 


defendant would not be payments by an agent duly authorised © 


within the meaning of S. 20 of the Limitation Act. 

But Mr. Sitarama Rao contends that apart from any doc- 
trine ‘of agency the fourth defendant having under Ex. C 
become liable to pay the mortgage debt is a person liable to pay 
‘the debt within the meaning of S. 20 of the Limitation Act. 
He very strongly relied on Bradshaw y. Widdrington,§ in sup- 
port of his contention and- particularly the observations of 
Buckley, J., in that case with which we shall presently deal. He 
also relied on certain passages from English text-writers who 
referred to Bradshaw v. Widdrington® as establishing the pro- 
position he is contending for. (Vide Banning on Limitation, 


page 168; Halsbury’s Laws of England, Vol. 19, pages 94 and 


1. (1917) 43 I.C. 865 at 869. 2. (1914) 26 M L.J. 509, 
3. (1924) 48 M.L.J. 506. 4, #A.LR.-1928 Mad, 226, 
5+ (1932) M.W.N, 1193, 6. (1902) 2 Ch. 430. 
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95.) We may point out at once that the case in Bradshaw v. 
Widdringion,1 was noticed by their Lordships of the Judicial 
Committee in National Bank of Upper India, Ltd. v. Bansidhar3 
where their Lordships had to deal with a question of part pay- 
ment on facts almost similar to the said case. They did not 
apply the principle enunciated by Buckley, J., because they 
considered it unnecessary in the view they took of the facts, 
namely, the person who made the payments was the duly autho- 
rized agent of the debtor to make the payment. They however 
remarked thus at page 9 with reference to the English case of 
Bradshaw v. Widdrington! and other decisions relied upon: 

—- ‘Their Lordships do not think it necessary to discuss the applicability of 
these cases to the construction of the Indian Act....... whether the 
English cases to which reference has been made above would engraft a larger 
principle upon the section may possibly have to be considered on some fature 
occasion, Their Lordships note that Farwell, L.J.,in Re Lacey? appeared 
to regard Bradshaw v. Widdringion? as one only of implied agency.” 

Their Lordships thus left the question open. 

Before considering the applicability of Bradshaw v.. Wid- 
drington1 to the construction of S. 20 of the Indian Limitation 
Act, we think it necessary to examine whether there was any 
warrant even in English Law in support of the said principle. 
A reference to the history of the English legislation relating to 
part payments may not be out of place in this connection because 
until 1902 as noticed by Buckley, J., himself no case has gone the 
length of enunciating the principle in the way he has done. 
Under early English Law the only statute of limitation was that 
relating to simple contract debts, 21 Jac. 1, c 16. Under that 
statute the remedy to recover a debt became barred after six 
years. There was no provision relating to acknowledgment or 
part payment of a debt. The decisions evolved a rule that if 
there was acknowledgment of a debt which amounted to a fresh 
promise to pay the debt, a cause of action could be laid thereon, 
that is, not on the original debt but on the new promise to pay. 
It was generally assumed that the acknowledgment of a debt im- 
plied a promise to pay and from the part payment of interest, 
an acknowledgment was implied thus implying a fresh promise 
to pay. Lord Tenterden’s Act, 9 Geo. IV, c. 14, modified the 
effect of the decisions relating to acknowledgments by providing 
that acknowledgments of a debt must be in writing signed by 
the party charged but left the question of part payments un- 


1. (1902) 2 Ch. 430. , 2 (1929) LR.57LA.1(P,C). 
Ee 3. (1907) 1 Ch330. ? 
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touched. As the measure of the creditor’s right is thifs based on 
the new promise, it evidently followed that the acknowledgment 
or part payment must be by a person liable under the contract 
to pay the debt or his real or personal representative apart from 
the doctrine of agency. (Vide Lightwood on Time Limit, page 
341.) There was no special statute of limitation relating to 


‘specialty debts or debts charged upon land though Courts 


of Law and Equity established twenty years as the period 
after which they would presume payment. It was only in 
1833, two statutes were passed, namely, 3 and 4 William LV, 

c. 27, which by Ss. 40 and 42 provided for the recovery of sums 
of money charged upon land and arrears of interest in respect 
thereof and 3 and 4 William IV, c. 42 which provided for the 
recovery of specialty debts. The relevant provisions of these 
statutes in so far as they have got a bearing on the question in 
issue run thus: 

3 and 4 William IV, c. 27: 

“40. After the said 31st day of December, 1833, no action or 
suit, or other proceeding shall be brought to recover any sum of money 
secured by any mortgage, judgment or len or otherwise charged 
upon or payable out of any land—but within twenty years next after a 


present right to receive the same shall have accrued to some person capable 
of giving a discharge for or’release of the same unless in the meantime some 


- part of the principal money or some interest thereon shall have been paid or 


some acknowledgment of the right thereto shall have been given in writing, 
signed by the person by whom the same shall be payable or his agent to the 
person entitled thereto or hisagent...... Á 

“42, After the said 31st day of December, 1833, no arrears of rent or of 
interest in respect of any sum of money charged upon or payable out of any 
land, shall be recovered by any distress, action or suit but within six years 
next after the same respectively shall have become due, or next after an 
acknowledgment of the same in writing shall have been given to the person 
entitled thereto or his agent, signed by the person by whom the same was 
payable or hisagent.....- fi 

3 and 4 William IV, c. 42: 

“3 All actions of covenant or debt upon any bond or other specialty 
eae shall be commenced and sued within the time and limitation 
hereinafter expressed and not after...... a 

“e Provided always, that if any acknowledgment shall have been made 
either by writing signed by the party liable by virtue of such indenture, 
specialty or recognisance, or his agent, or by part payment, or part satis- 


-faction on account of any principal or interest being then due thereon ... 


. . within twenty years after such acknowledgment by writing or part pay- 


‘ment or part satisfaction as aforesaid.” 


It will be seen that the acknowledgments and part payments 
are put on the same footing and no difference is made between 
the part payment of principal or interest inregard to its legal 
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effect. The: relevant expressions whose interpretation may 
have a bearing on the construction of the Indian enactment, are 
‘the person by whom the same shall be payable or his agent’ 
which are contained in Ss. 40 and 42 of 3 and 4 Will. IV, c. 27 
and the words ‘by the party liable’ contained in S. 5of 3 and 4 
Will IV, c. 42. This was the prevailing law until 1874 and S. 40 
of 3 and 4 Will IV, c. 27 was replaced by S. 8 of the Real 
Property Limitation Act, 1874, which substituted twelve years 
for twenty years. In 1857 in Roddam v. Morley1, S. 5 of 3 
and 4 Will. IV, c 42, that is, the statute relating to specialty 
debt became the subject of judicial interpretation. The 
question in that case was whether a payment by a tenant for 
life of certain land under a will would save limitation in 
respect of a debt due under a bond by an ancestor by which 
he and his heirs were bound as against the remaindermen. 
It was held by Lord Cranworth overruling Sir Page Wood 
that the devisee would be a person liable to pay the debt within 
the meaning of S.5 of the Act. Before giving his decision 


Lord Cranworth referred the matter to the opinion of two. 


Common Law Judges, Mr. Justice Williams and Mr. Justice 
Crowder, who gave their opinion that the devisee would 
properly be said to be liable by virtue of ,the indenture as either 
the real or personal representative within the meaning of the 
Act! The Lord Chantellor accepting that opinion remarked 
that the person who would save limitation must be a person 
who was interested in making the payment; and the question 
was whether a devisee for life was a party so interested. He 
pointed out that though under the terms of the bond the heirs 
of the ancestor were bound inasmuch as the property in the 
hands of the devisee was liable to be proceeded against, he 
would be a person liable to be sued and therefore a person 
liable to pay the debt. Under the law then prevailing both the 
heirs and the devisee were liable to be sued and they were both 
interested in resisting the demand of the creditor. He therefore 
deduced the principle that where there are several persons 
liable in respect of a debt payment by any one of them would be 
enough to save limitation because the statutory power did not 
require that the payment must be by all the persons liable. The 
principle of this case was later applied in English Courts in the 
case of simple contract debts in Hollingshead v. Webster®, 





1. (1857) 44 E. R. 622. 2. (1888) 37 Ch. D. 651. 
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where Chitty, J., in the course of the judgment observed at 
page 659 as follows :— 

“The right principle to adopt is, that so far as the real estate is concern- 
ed, there is no one else but the tenant for life to pay the interest; that in 
making such payment he represents the whole estate; that the payment is an 


admission of the liability to the debt affecting the real estate of which he is 
in possession.” 


Subsequent to this decision Roddam v. Morleyl Lord 
Westbury in Bolding v. Lane®had to construe the words, 
“the person by whomthe same was payable” in S. 42, 3 and 
4 WUL IV, c 27. He observed: 

“These words do not denote merely the persons liable to pay the debt but 
all the persons against whom the payment of such arrears may be enforced 
by any action or suit and by whom therefore as they have a right to pay such 
interest, interest may be properly said to be payble...... ý se 

These words appear to have been selected as a description 


capable of including not only every person liable to be sued at 
law but every person who having interest in the land sought to 
be charged may be properly sued asa defendant in a suit in 


a ane a mt a 
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were held to be persons by whom money was payable is „that "Chettiar | 
they are all persons against whom an action at law or suit 0 | ! 


equity could be maintained by the creditor for the recovery: of Rao 
the debt. It was on this basis Lord Westbury rested his judg- sia 
ment both in Bolding v. Lanel and Chinnery v. Evans3. That ramana 
was also the basis of the decision in Roddam v. Morley, the : 
principle of which is thus put by Farwell, L.J.: | 
“ Roddam v. Morley?’ appears to me to rest upon the joint liability ofa 


number of persons standing in equal peril of suit and who all benefit by the | 
discharge of all or any partof such liability.” (Lacey, Inte: Howard v. 


Lightfoot*.) 

Payment made by the agent of the above persons will be 
equally operative. It is useful in this connection to refer to the 
case Chinnery v. Evans?, which clearly illustrates the doctrine 
of agency for the purpose of the said statutes. In that case 
lands in Cork, Kerry and Limerick were mortgaged by the 
owner., Subsequent to the mortgage the owner sold the Kerry, 
estate to one M. Some time later he demised the lands in Cork 
to Chinnery who subsequently obtained by sale the estate of 
Kerry. At the instance of the mortgagee 4 receiver was 
appointed and he was only able to obtain possession of the 
Limerick estate. From the rents and profits collected out of the 
said lands, he made payments of interest towards the mortgage. 
The question was whether such payments would save limitation 
even as against Chifhery in whom the lands in Cork and 
Kerry were vested. ` It was held that the payments saved limi- 
tation on the ground that they must be deemed to have been 
made by the receiver as the agent of the mortgagor. Lord 
Westbury in the course of the judgment made the following 
observations at page 1282: 

_ TJ think no reasonable doubt can be entertained, that under the statute 

l the receiver ih the receipt of the rents of the Limerick estate is, in point of 

fact as well as of law, the receiver of the mortgagor, the owner of the estate 

subject to the mortgage, and that any payment made by the receiver in 

pursuance of the order, is payment in law by the legal agent of the person 
liable to pay.” ; 

This case is therefore a clear authority for the position 
that payment made by a person who represents the mortgagor 
will be sufficient to save limitation, that the agency need not 
arise out of a contract and the agency may arise by operation 
of law. The scope of this decision was explained by Jessel, 


1. (1863) 46 E.R. 47. | _ 2 (1864) 11 ER. 1274. 
3. (1857) 44 E.R, 622. : ~ 4, (1907) 1 Ch. 330 at 346. 
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kburn v. Edwards1, where the learned Judge refer- 
tery v. Evans? remarked as follows: 

‘here arose under the statute of limitations 3 and 4 Will. IV, 
st question to be decided was whether a payment in order to 
of statute must be made by the party chorgeable or his agent 
that it must. Then arose the question whether the payments 
re so made: The payments were made by a receiver, who, 
een appointed at the instance of the mortgagee, and the 
vhether such payments were made by or on behalf of the 
... The payments therefore were payments made’by an 
ortgagor. The decision is that payments, in order to take a 
statute, must be so made” 


‘efore clear that Jessel, M.R., understands the case 
v. Evans? as a case of agency. One thing that is 
e decisions is that payments in order to operate as 
to the statute must not be made by a stranger, that 
making the payment must be either a party to the 
y which the debt was created or interested in the 
zh would be liable for the payment of the said debt 
»ssession of which the person interested becomes 
the debt. In dealing with the question whether a 
oterest by a stranger would keep ‘alive the mort- 
Vestbury remarked thus: 


y necessary to deal with such an improbable case as:that; 
to it, I think, Would be this: that money paid, that is money 
ya stranger to the contract under which it was paid, to the , 
led to receive it would not have tHe characteristics and the 
payment. It would be a voluntary tender, a gift or donation, 
1 party notin any respect subject to liability, to the individual 
be entitled to receive from the person so rendering ii any part 
hich it is supposed would be so paid.” (Chinnery v. Evans’) 
lso made very clear by the decision of the Privy 
ewin v. Wison’. In that case one Howie and 
a joint and several bond to one C to secure the 
a sum of £1,000 advanced by C. As between 
White, White was a surety but they were both 
tors to the obligee. On thessame day both Howie 
nortgaged some property to the obligee to secure’ 
White’s mortgage contained a condition that if 

ie or either of them, their, or either of their heirs, 
administrators shall pay to C the sum borrowed, 
deed is to be void, otherwise to remain in full force. 





[8 Ch. D. 449 at 457. 2. (1864) 11 E.R. 1274 at 1282, 
3. (1886) 11 A.C. 639. 
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A question’ arose whether payments made by Howie would 


prevent time from running in favour of White in respect of the 
said mortgage. It was contended that Howie was a stranger 
to White’s mortgage and therefore any payment made by him 
could not save limitation. Their Lordships negatived this 
contention and held that that view was quite inconsistent with 
the terms of the contract “by which Howie was bound to pay 
the debt and was expressly named as a person entitled to come in 
and work a defeasance of White’s conveyance.” The observa- 
tions of their Lordships are very significant and instructive on 
the construction of the statutes 3 and 4 Will, c. 27, Ss. 40 and 
42. After referring to the case of Chinnery v. Evanst, Lord 
Hobhouse remarked as follows at page 646: 4 


“They consider that money brought in bya stranger to the mortgage 
contract would not have the characteristics or legal quality of payment; it 
would bea gift froma person not entitled to tender it to a person not 
entitled to demand it ...... In this case their Lordships think it sufficient 
to say that payments made by a person who under the terms of the contract 
is entitled to makea tender, and from whom the mortgagee is bound to 
accept a tender of money for the defeasance or redemption of the mortgage, 
are payments which by S. 30 give a new Starting point for the lapse of time. 
And Howie was clearly such a person.” 

In another portion of the judgment, he observed as follows: 


“ Their Lordships have not been referred to any case where it has been 
decided that payments made by some person concerned to answer the debt 
has been held to be insnfficient to keep a right alive against the party 
charged in the suit merely because he was not that party or his agent.” 


It is clear in what sense their Lordships used the 
words ‘person concerned to answer the debt.’ Howie was 
the principal debtor as between himself and White and was 
concerned to answer the debt. It seems to follow from this 
decision that if a stranger to the contract were to make the 
payment it can only be supported on the ground of agency; 
otherwise the payments made by him could not save limitation. 
As their Lordships clearly say, the payment made by such a 
stranger would not have the characteristics or legal quality of 
payment. This was the state of the English Law till Bradshaw 
v. Widdrington®. As that case formed the subject of consi- 
derable discussion at the Bar, we shall state what the facts of 
that case are afd what the scope of that decision is. On 
August 1, 1879,’J. E. Bradshaw executed a mortgage of Fair 
Oaks estate in favour of one Moss to secure £5,171-146 with 





1. (1864) 11 E.R. 1274. - 2 (1902) 2 Ch. 430. 
93 


barred as any payment towards interest by or on behalf of 
William Bradshaw could not save limitation. It was held that 
the mortgage was subsisting by reason of the payments made by, 
or on behalf of William Bradshaw. Buckley, J., stated the 
principles which according to him should be applied thus: 

“Now looking upon it upon principle, in the first instance, apart from 
authority, it seems to me that all principle and common sense lead to the 
conclusion that it is sufficient that the payment be made by a person, who 
as between himself and the mortgagor is bound to pay. You have to see 
whether the mortgagor has made an admission. That is the basis of it all.” 
{Bradshaw v. Widdrington+.) 

After remarking that he was not able to put his hand upon 
a case in which that exact point had arisen, the learned Judge 
proceeded to justify his conclusion from three decisions, namely, 
Chinnery v. Evans®, Harlock v. Ashberry8 and Lewin v. Wi- 
sont. He said that the statute would be justified if the pay- 
ment was made by the person entitled to pay—not a person 
bound as between himself and the mortgagee, Dut a person as 





1. (1902) 2 Ch. 430 at 436 and 437. >- --- 2 (1864) 11 E.R. 1274. < 
3, (1882) 19 Ch. D. 539. 4, (1886) 11 A.C. 639. 
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xetween himself and the mortgagor. He concluded the TE 
thus: 

“For the present purpose I am assuming that William Bradshaw was 
iot his agent. Assuming that he was not his agent, still it was made by 
William who was, I think, as between himself and his father, the person who 
was bound to pay. Inasmuch as that was so, William’s payment, made in 
pursuance of his contractual obligations towards his father, was, it igi 
to me, his father’s admission of liability.” 


It will be seen from a perusal of the judgment of Buckley, 
J., that he rests his decision both on the ground that the son is 
an agent-of the father and also apart from the question of 
agency. The decision on the basis of agency is intelligible 
enough by reason of the contract between the father and the 
son; the father put forward the son to act for him in the matter 
of the payment of the debt. But apart from the question of 
agency, it is difficult to understand how the payment made by. 
William Bradshaw could be a legal payment to use the language 
of the Judicial Committee in Lewin v. Wilsont. When Buckley, 
J., says that William Bradshaw’s payment made in pursuance of 
the contract was his father’s admission of liability, it is tanta- 
mount to saying that William Bradshaw made an admission on 
behalf of his father which brings in the question of agency. 
Therefore it is difficult to divest the notion of agency from the 
observations of Buckley, J., himself. At page 437, Buckley, J., 
remarks thus: 

“If the mortgagor has himself paid, or whether he has called upon some- 
body else and bound somebody else towards him to pay and that person has 
paid, equally, as it appears to me, the mortgagor has made an admission. 
That is how I regard it upon principle.” 

If A calls on B to pay for him, A authorises B to make the 
payment for him. B therefore acts as 4’s agent in making the 
payment. On the general principles of law, a person can be 
bound by his own admissions or admissions made on his behalf 
by some one who is authorised to make it whether expressly or 
impliedly. If by reason of contractual relationship another man 
is put forward to do an act for him, it would be a question of 
implied agency. The authorisation may also result by operation 
of law as in the case of a receiver. Apart from agency, it is 
impossible to bind one man by the admissions of another. I 
think Farwell, J., puts the correct legal position, if I may say so 
with respect, when-he remarked.as follows on the scope af the 
a NE 


1: (1886) 11 A.C. 639. 
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decision in Bradshaw v. Widdrington1:  - ty 
“T read it as a decision on the words ‘or agent’ and as shewing that a 
man can be an ‘agent’ within the meaning of the Act, not only when he acts 
for a principal properly so called but also when he makes the payment on be- 
half of the debtor, because he has bound himself by deed for value so to do. 
I think that the case proceeds on the same reasoning as Lord Wensleydale’s 
judgment in Forsyth vw. Bristowe’, as explained by Chitty, J. in Debb v. 
Walker’, ‘ 
In Forsyth v. Bristowe®, the question was whether a pay--, 
ment by an assignee of equity of redemption would save the 
operation of the statute. After holding that it would, Baron 
Parke held that the assignee in that case could be deemed to be 
an agent of the mortgagor because he covenanted to pay the 
debt. He therefore inferred an agency by reason of the said 
covenant. Again, the three decisions referred to by Buckley, . 
J., when examined do not support the broad proposition laid 
down by him that apart from the question of agency a person 
who became liable to the mortgagor (debtor) to pay the debt 
will be a person liable to pay the debt within the meaning of the 
statute. Chinnery v, Evans4 as already explained was a pure 
case of agency. But what Buckley, J., relies on in support of. 
the proposition which he was enunciating was a passage from - 
Lord Cranworth’s judgment which runs thus: 


“ The payments in this case were not payments by a stranger; for though 
a receiver appointed under the Irish statute is an officer of the Court, yet he . 
is certainly no stranger to the mortgagor; but a person paying for him and on 
his account what he is bound to pay.” 
On this Buckley, J., makes the following comment: 


"The context in which that language occurs is this; if a mere stranger to 
the whole transaction—to both mortgagor and mortgagee—comes and pays, 
that is not an admission at all; if a mere outsider, a stranger to both comes 
and pays, that is no admission; but if a person who is not a stranger to the 
mortgagor (that is what Lord Cranworth says) comes and pays, that will do 
for the purposes of the statute.” 

It is not possible to understand how the statement of Lord 
Cranworth supports Buckley, J. When Lord Cranworth says 
that the receiver is not a stranger to the mortgagor, what the 
learned Lord means is he was the agent of the mortgagor. That 
is plain from the language “‘a-person paying for him and on his 
account”; that is, acting as an agent. The learned Lord does not 
say that any person who is a stranger to the mortgage contract _ 








1. (1902) 2 Ch. 430. ` 2. (1853) 8 Ex. 716, 
3. (1893) 2 Ch. 429. es | , 4 (1864) 11 ER. 1274, 
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or to the mortgage transaction apart from any question of 
agency ean make a payment which would be a legal payment 
for the purpose of the statute. Then Buckley, J., relies upon 
the observations of Jessel, Master of the Rolls, in Harlock v. 
Ashberry1, The observation relied on is this: 

“On principle and on authority I think that the payment to take the case 
out of the statute must be a payment by a person who is bound to pay the 
principal or interest of the morigage money and this is not sucha payment.” 

There Jessel, M. R., was dealing with the case of a tenant 
paying rent to the mortgagee. It was held that the payment by 
the tenant cannot be said to be a payment by a person liable to 
pay because as observed -by Jessel, M.R., it was not a payment 
on behalf of a mortgagor but simply a payment which a tenant 
as tenant is bound to make. The learned Judge in the passage 
relied on was referring to the case of a receiver in Chinnery v. 
Evans? as a person who under the law was bound to make the 


payment as the agent of the mortgagor and on his behalf. In — 


view of the pronouncement of Jessel, M.R., himself in Cockburn 
v. Edwards as to the scope of Chinnery v. Evans? it cannot be 
said that Jessel, M.R., was understanding the said case different- 
ly in Harlock v. Ashberryl, Again Buckley, J., relies on the 
following observations of Brett, L. J., in Harlock v. Ashberry!: 

“On the ordinary rules of construction, and on the authority of Chinnery 
v. Evans, I feel bound to:bay that a payment, to come within 1 Vict, Ch 28 
mnst be a payment by a person liable as mortgagor or some person on his 


behalf or such a person as was the receiver—a person entitléd to pay on his 
behalf.” 


Buckley, J., deduces from this a principle that the person 
entitled to pay on.his behalf must be a person entitled by reason 
of the relations between himself and the mortgagor to pay 
money on his behalf. If that were so, it does not support 
the proposition of Buckley, J., namely, that the person bound 
to pay is not a person as between himself and the mortgagee 
out a person bound ag between himself and the mortgagor. 
What Brett, L.J., said was that a person to make the pay- 
nent must be such a person as the receiver who as described 
3y Lord Westbury was a legal agent. The class of persons 
nentioned by Brett, L.J., would be persons like the guardian 
>f an infant (vide Annappa Gauda v. Sangadigyapas), the Court 
of Wards making payment on behalf of the Ward (Beti 


—_—_— aa ĖĖĖĖŮŮŮĖŮoO 
1. (1882) 19 Ch. D. 539 at 549. 2 (1864) 11 E.R. 1274. 
3. (1881) 18 Ch.D. 449 at'456. 4. (1901) LL.R. 26 Bom. 221 (F B.). 
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a lunatic on behalf of a lunatic. All these persons would be 
legal agents entitled to act as agents for the mortgagor as 
the receiver in Chinnery v. Evans®. The other case relied 
on by Buckley, J.,is Lewin v. Wilson8, where Lord Hobhouse 
referred to the case of a person concerned to answer the 
debt. In that case Howie was the principal debtor under 
the original contract by which the debt was borrowed. Further 
in one sense he can be termed as agent for White because he 
was designated in the mortgage contract itself as the person 
from whom the mortgagee could: receive a tender and 
Howie could therefore act for White. Therefore there was no 
warrant in any of the cases relied on by Buckley, J., -for the 
proposition which he laid down. When the matter went up to 
the Court of Appeal, Collins, M.R., practically rested his 


= decision on the question of agency. This is clear from’ the 


following passage in his judgment: 

“The payment must be one which will operate as an acknowledgment by 
the mortgagor of the subsistence of the security...... That acknowledgment 
results as much when there is an arrangement between the mortgagor anda 


“third person, either by a contract or by a mere mandate, that that person 


shall make the payment for him. Whether the person who makes the pay- 


-ment does so under an obligation“imposed upon him by law as a legal agent 


without his assent, or whether he is appointed under some arrangement with 
the mortgagor, so long as he pays with the assent, expressed or implied, of 
the mortgagor, the payment as it seems to me, will keep alive the liability of 
the mortgagor, being in point of law an admission by him of the subsistence | 
of the security.” 


The only question therefore is that if the payment by 
the fourth defendant could be justified it could only be on 
the ground that by virtue of the contract contained in Ex. C 
he must be deemed to be an agent for Jaya Rao and if he 
is deemed to be an agent, the part payment must be within 
the scope of his agency. As already indicated by me he was 
only an agent to extinguish the debt and not to an alive 
the debt. ° 

Whatever may be the justification for the caterstetation 
placed by Buckley, J., on the words ‘person liable to pay’ in the 
English statute, the question is, does the Indian Limitation Act 
warrant that interpretation. The relevant section of the Indian 
Act is S. 20 of the Limitation Act, which runs thus: 


‘Where interest ona debt or legacy is before the expiration of the 
prescribed period, paid as such by the person liable to pay the debt or legacy, 
prescribed period rrr 


1, (1894) L R. 22 I.A. 31: LLR. 17 All 198 (P.C). ; 
2, (1864) 11 E.R. 1274, 3. (1886) 11 A.C. 639, . 
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T by his agent duly authorized in this behalf, or where part of the principal 
fadebt is before the expiration of the prescribed period, paid by the 
.ebtor or by his agent duly authorized in this behalf, a fresh period of 
imitation shall be computed from the time when the payment was made.” 

It will be seen that this section makes no difference 
yetween a simple contract debt and a specialty debt or a debt 
harged on land like the English statutes. In regard to the 
vayment of interest it is stated that the person by whom 
he payment should be made is the person liable to pay the debt; 
n the case of part payment of a principal, the person by 
whom the payment should be made is the debtor or his agent. 
lhe question is what is the interpretation to be placed upon 
che words ‘person liable to pay.’ So far as the part payment of 
orincipal is concerned, the section specifically says, ‘the debtor’. 
Literally construed, it would mean the person who contracted 
he debt. We do not think that the Legislatute intended by the 
ise of the word ‘debtor’ to have that restricted interpretation. 
[t would seem to us that the word ‘debtor’ was intended to 
connote not only the person who contracted the debt but his 
egal representative and in the case of adebt charged on land the 
erson who derived title from him; in short the person who can 
ye rendered liable for the debt by the creditor, that is, the person 
against whom the debt can be enforced. That is, the liability 
reed not be personal in the sense of being liable to be arrested; 
it may be proprietary; that is, liability arising from the posses- 
sion of property. (Cf. Askaram Sowkarv. Venkataswami Naidu! 
and Parthasarathy Asyangar v. Ekambara Mudaliar®.) We 
do not think that the Legislature intended to draw a distinction 
between the payment of interest and the payment of pfincipal in 
saving limitation. If the history of this section is taken into 
consideration it would seem to be clear beyond doubt that it was 
hardly in the contemplation of the Legislature to draw any such 
distinction or to warrant the interpretation placed on the English 
Statute by Buckley, J. The first Limitation Act introduced by 
the Indian Legislature was Act XIV of 1859. The only provi- 
sion relating to acknowledgment was S. 4 of the Act which ran 
thus: 

“Tf in respect of any legacy or debt, the person, who, btt for the law of 


limitation, would be liable, to pay the same, shall have admitted that such 
debt or legacy or any part thereof is due, by an acknowledgment in writing 





1. (1920) 40 ML J. 218: LL.R. 44 Mad. 544. 
2. (1938) 1M.L.J. 624. 
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original liability, shall be computed from 

Under that section it will be ; 
statute of limitation is suspended 
been an acknowledgment in writu 
to pay. It would be seen thatn 
an agent would save limitation nc 
or interest would keep alive th 
departure from English Law. 1 
IX of 1871 and S. 4 of Act XIV: 
the Ss. 20 and 21; S.20 related 
change that was effected was tha 
by the party to be charged theres 
as part payments are concerned 
which runs thus: 


“When interest on a debt or legacy is, 
cribed period, paid as such by the person 
by his agent generally or specially autho: 
the principal of a debt is, before the e) 
paid by the debtor or by his agent genera 
behalf.” 


This section has in substan 
subsequent Limitation Acts. The 


.English Law then prevailing at 


Roddam v. Morley1, Bolding v. L 
(See the introduction to the Indi: 
Whitly Stokes at page 945 in \ 
Codes.) Under the English statu 
and 42 no difference was made bet 
part payment of principal in rega 
suspension of the operation of t 
shown what interpretation was p 
liable to pay’ in the English sta 
different interpretation was intend 
Legislature in enacting either S. 
considerable support from the d 
‘debtor’ as the person by whom pa: 
be made. - The expression ‘persotr 
first clause of the section with ref 
apparently as suggested by. Mitra i 
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tthe Limitation Act for the purpose of having a common expres- 
sion for both debts and legacies because it would be incongruous 
‘to use the expression ‘debtor’ with reference to a person liable 
to pay the legacy. (Vide 1909, Vol. 2, page 819.) Therefore 
the expression “person liable to pay the debt” must also connote 
the debtor or person liable to be charged with the debt. That 
both the person liable to pay the debt and the debtor must mean 
the same thing seems to be suggested by the judgment of 
Jenkins, C. J., in Annappa Gauda v. Sangadigyapal, where the 
learned Judge had to consider the position of a guardian in 
regard to acknowledgment made by him on behalf of his ward. 
The learned Judge considered him to be a legal agent just like 
an agent in Chinnery v. Evans? and held that the payment 
made by a guardian would save limitation and he would be 
the ward’s agent duly authorized within the meaning of S. 20. 
In the course of the judgmerit he considered whether the 
guardian would be personally liable to pay the debt and he 
‘held that he would not, observing thus: 

“The guardian is nota person liable to pay the debt within the meaning 
‘of the section, and this, I think, is made clear by the useof the word 
‘debtor’ in the latter part of the section.” 

This observation seems to suggest that in the view of the 
learned Judge the word ‘debtor’ and the expression ‘the person 
liable to pay the debt’ were intended to conveythe'same meaning. 
Whether this view is correct or not, we are clearly of the 
‘opinion that the expression ‘the person liable to pay the debt’ in 
S. 21 of the Limitation Act’of 1871 and S. 20 of the Limitation 
Act of 1908 cannot bear the interpretation put on-the corres- 
ponding expression in the English statute by Buckley, J. 
Therefore apart from any question of agency the fourth 
defendant would not be a person liable to pay the debt within 
the meaning of S. 20 of the Limitation Act. 

The remaining question is whether there has been a valid 
ratification by Jaya Rap ofthe payments made by the fourth 
‘defendant. When the payment was made by Jaya Rao he had 
already alienated the property in favour of defendants 5 to 8 
and whatever may be the effect of suck a ratification on Jaya 
_Rao or his sons defendants 1 to 3, the ratification could not be 
held to operate to the prejudice.of the alienees,.défendants 5 to 
8. Mr, Sitarama Rao has relied .on S. 200 of the Indian 

1. (1901) LE.R. 26 Bom 21(FB). ——— 


2- (1864) 11 E.R 1274, 
94 


SUDJECTINX a wuu Prlsuu WW Udillagea vl UL esi 
right or interest of a third person and the ratificat 
Rao did not have that effect so far as defendant 
concerned. We are not inclined to agree with this 
of Mr. Sitarama Rao., The provisions of the Ci 
relating to agency are.not meant to be exhaustive. 

think that S. 200 of the Indian Contract Act or thi 
visions relating to ratification affect the general prin 
nf acency that the oeneral rife as to ratification wou 
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ar as Jaya Rao is concerned, the ratification must be deemed to 
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œ valid. As we have already stated the fourth defendant was ` 


ting as the agent of Jaya Rao in making the payments and 
hus admitting the debt though in excess of the authority 
onferred upon him. It is open to Jaya Rao to ratify the 
mauthorized acts of an agent, Therefore the decree of the 
earned Judge must be modified by giving a mortgage decree in 
avour of the plaintiff for the amount claimed against the 
aterest of the mortgagor in the mortgaged properties—leaving 
he extent of his interest open—other than those alienated to 
lefendants 5 to 8 to the extent of the interest of the alienees 
herein. Time for redemption three months. 


Subject to this modification the appeal fails and is dismissed 
vith costs of respondents 5, 7, 9 to 11, one set. | a 


[Petitions for scaling down under the Agriculturists Relief 
ict were sent down to the lower Court for disposal. ] 


ES: Subject to modification appeal dismissed, 





N THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PATANJALI SASTRI. 


n the matter of K.M. N arayanan Nambudripad, an insolvent.* 


Madras Nambudri Act (XXI of 1933)—Member of an illon—Insolvency 
f—O ficial Assignee’s right to bring his interest in the illon to sale on behalf 
f creditors. f ' 

There is no provision in the Madras Nambudri Act (XXI of 1933) 
hich could be considered a restriction on the right of the Official Assignee 
| bring the interest of an insolvent member of an éllom to sale on behalf of 
is creditors. d 


P. G. Krishna Atyar for Insolvent. ` 
The Official Assignee in person. ` 
The Court delivered the following 
JUDGMENT.—Learned counsel for the insolvent’s illom has 

"gued that the share of the insolvent in the Properties belong- 

g fo the tom is not lsable to be sold in insolvency for the 

scharge of his debts. S. 3 of the Madras Nambudri 

ct XXI-of 1933 says that every member of an illom shall 
ve an equal’ proprietary interest in its properties. Prima facie 
erefore the insolvent has an interest in the Hom properties to 
aich he is entitled im his own right ‘and this should, in the 
sence of any provision in the Act to the contrary, be available 
oo T E i 


* Petition No. 424 of 1927. : - 


3rd July, 1940. 
(Application No. 168 of 1940.) ate pa i 
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‘or the discharge of the debts due from him to, his creditors. 
Mr. Krishna Aiyar relies upon Ss. 5 and 23 of the Act as 
indicating that the interest of the insolvent in the slom 
‘properties is not liable to be proceeded against by his creditors. 
But I see nothing in those provisions having the effect contend- 
ed for by the learned counsel. S. 5 deals with the karnavan’s 
power of alienation of illom properties so as to bind the other 
‘members of the illom and does not relate to the power of a 
‘member of the illom to alienate his own*interest. Nor does 
S. 23 have any bearing on the point under consideration, , as 
it provides for partition of such properties subject to certain 
conditions. I am unable to spell out of these provisions any 


‘restriction on the right of the Official Assignee to bring the 


interest of an insolvent member of an Hlom to sale on behalf of 
his creditors. 

The application is dismissed. 

K. C. g . Application dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE LAKSHMANA RAO. 
C. Raghava Menon, .. Accused.” 
= Indian Penal Code (XLV of 1860), S. 403—Mere retention of moneys by 
clerb—No proof of using the moneys—N o offence under S. 403. 
Where a clerk received certain sums on'various dates but entered them 
in the accounts on eacb occasion some days after and it was found that the 
clerk was not in difficulties and that he did not use the amounts, the mere 


retention by the clerk of the money for some days would not warrant a 
conviction under S. 403 of the Indian Penal Code. 


Case referred for the orders of the High Court, under | 
S. 438 of the Code of Criminal Procedure by the District 
Magistrate of Malabar in bis letter, dated the 14th day of 
June, 1940, No. C. C. 61/40. 

P. Govinda Menon for Accused. 

The Public Prosecutor (V. L. Ethyaj) for the Crown. 

‘The Court made the following 

OrpER.—The accused was the clerk of the Official Receiver 
of Calicut and three sums of Rs. 35 were received by him during 
the absence of the Official Receiver on 3rd October, 1939, 
2nd .November, 1939 and 2nd December, 1939. They were 
entered in the accounts on 7th October, 21st November , and 


2S ae 
* Criminal ‘Revision Case No. 427 of ii o, , 6th Sep. lem ber, 1940. 
(Case Referred No. 15 of 190.) fe GS cia) 
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8th December and on the complaint of the Official Receiver the 
olice filed a charge sheet against the “accused for an offence 
inder S. 409 of the Indian Penal Code. The facts alleged 
id not warrant a charge under S. 409 of the Indian ‘Penal 
ode and the Sub-Divisional Magistrate framed a charge under 
'» 403 of the Indian Penal Code for temporary misappropria- 
ion of the amount. The accused denied the offence and pleaded 
1at the delay in making the entries and paying the amount 
ver to the Official Receiver was due to oversight due to heavy 
rork but the plea was not accepted and the accused was convict- 
d and sentenced to pay a fine of Rs. 17 on each count. 


The case has been referred by the District Magistrate for 
nhancement of sentence, but the evidence does not justify the 
onviction. The accused was not in difficulties and as found 
y the Sub-Divisional Magistrate there was no evidence that he 
sed the amount. It has been repeatedly held that mere reten- 
on of money would not warrant a conviction under S. 403 
f the Indian Penal Code and the accused was subsequently 
sinstated as the result of a departmental enquiry. The convic- 
on is therefore set aside and the fine if levied will be refunded. 


S.V.V. Conviction set aside. 





N THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :~-MR. JUSTICE) WADSWORTH AND MR. JUSTICE 
ATANJALI SASTRI. 


-yipuzha Parvathi Amma .. Pettitoner® (Petittoner- 
2nd Defendant) 
v. 
ubramanian Pattar .. Respondent ( Respondent- 
Decree-holder). 


Madras Agriculiurists Relief Act (IV of 1938), S. 23—Donee from mort- 
gor of one of the items of mortgaged property—Sale in execuiion of 
origage decree of all the tiems of morigaged property in one loi—Right of 
e donee io re-open and scale down debt. 


Out of eight items mortgaged, the mortgago- gifted away one item to 
s daughter (the petitioner) and sold the other items to a stranger who 
ecuted a release deed in respect of those items in favour of the daughter 
needing that they were purchased by him benami for her. The mortgagor 
d his daughter were impleaded in the mortgage suit anda preliminary 
cree was followed by a final decree for sale on 17th Avgust, 1937, and in 





* C, R. F. No. 1600 of 1938 , . 28th August, 1940, 


Raghava 
~ Menon, 
In re. ‘ 


[1940 


one lot on 
: set aside 
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release all his rights in items 1, 2 and 4 to-8 in favour of the 
yetitioner. The respondent instituted O. S. No. 2 of 1936 in 
he lower Court to enforce his mortgage of 1931 impleading 
<rishnan Nambi the mortgagor as the first defendant, the 
etitioner as the second defendant and certain others claiming 
nterest in some of the mortgaged items, and obtained a preli- 
ninary decree on 22nd December, 1936 and a final decree for 
ale on 17th August, 1937, for Rs. 3,083 as stated already. In 
*xecution of this decree, the mortgaged properties were sold in 
me lot on 10th March, 1938. With a view to have the decree 
scaled down under the Madras Agriculturists Relief Act which 
‘ame into force soon after, the petitioner applied to the Court 
low on 9th April, 1938, for setting aside the auction sale. 
[he learned Subordinate Judge in dismissing the application 
ield (1) that having regard to the terms of the preliminary, 
ind final decrees in the suit, the petitioner was not a judgment- 
lebtor and therefore was not entitled to apply under S. 23 of 
he Act; (2) that the petitioner failed to prove that she had 
ny interest in the hypotheca except item 3 which she obtained 
nder the gift deed of her father; and (3) that the petitioner 
vas excluded from the benefits of the Act by reason of S. 10 
2) (ji) so far as items 1 and 2 comprised in the sale deed 
ix. B were concerned the purchase money due in respect of 
hat sale which the vendee was directed to pay to the respondent 
n discharge of the mortgage remained unpaid and there was a 
harge for that liability under S. 55 (4) (b) of the Transfer 
Í Property Act. All these conclusions were canvassed before 
ıs in this revision petition. 

On the first point, we are clearly of opinion that the 


etitioner is entitled to apply under S. 23 of the Act. According 


o the decision in Perianna v. Sellappa', the liability of the 
etitioner as a subsequent alienee of part of the hypotheca to 
ischarge the mortgage is a ‘debt’ liable to be scaled down 
nder the provisions of the Act- The respondent’s learned 
ounsel however urged that the petitioner was not a ‘ judgment- 
ebtor’ within the meaning of Š, 23 as neither the preliminary 
or the final decree contained any direction that the second 
efendant should pay the amount due to the respohdent. It is 
rue that para. 2 (1) of the preliminary decree directs ` only 
he first defendant the mortgagor to pay into Court on or 





1, (1938) 2 M.L.J: 1068: LL.R. (1939) Mad, 218, 
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before the date fixed the sum decreed to the respondent, but 
para. 4, after providing that the money realised by sale of 
the hypotheca less the expenses of the sale, should be applied 
in payment of the amount decreed to the respondent directs 
that the balance, if any, shall be paid to the first defendant ‘ or 
other persons entitled to receive the same’, and para. 5 
provides that the parties shall have ‘liberty to apply to the 
Court from time to time as they may have occasion and on such: 
application or otherwise the Court may give such directions as- 
it: thinks fit.’ Again, the final decree recites that the payment: 
directed by the preliminary decree was not made by the first 
defendant or any person on his behalf or ‘any other person 
entitled to redeem the mortgage,’ and contains a provision in 
para. 2 that the balance, if any, of the sale proceeds after 
the satisfaction’of the plaintiffs debt be paid to the first defen- 
dant ‘or other persons entitled to receive the same.’ It cannot 


for a moment’ be disputed that the petitioner was a person 


entitled to redeem the respondent’s mortgage under S. 91 of the 
Transfer of Property Act, 'and it is obvious that she was 
impleaded by the respondent in the mortgage suit with a view to 
bind her interest in the hypotheca by the decree. It was said. 
that the respondent’ did not admit her right in the hypotheca 
but impleaded her and other alienees ih the plaint as setting up- 
“pretensions to certain rights in the property subsequent to the 
mortgage.” The mortgagee was not interested in admitting or 
denying the rights of subsequent alienees in the mortgaged pro- 
perties as such rights, whatever they might be, were all subject 
to the mortgage and, indeed, any dispute regarding such rights. 
would be outside the scope of the mortgage suit. As a matter 
of fact, none of the defendants raised any dispute regarding the. 
petitioner’s right to the third item under the gift of her father. 
It was because of the interest she claimed in the bypotheca that 
she also raised a contest in the suit: as tô the amount payable to: 
the respondent. In these circumstances, it is clear that her 
interest in the hypotheca, whatever its extent, was bound by the 
decree and she was a person entitled to redéem the respondent’s. 
mortgage or, if there was no redemption, tb receive the balance,. 
if any, of the sale proceeds after payment of the decree amount 


according to the extent of her interest inthe hypotheca. We 


are therefore.of opinion that the petitioner is a judgment-debtor’ 
as defined in $.-2 (10} of the: Code of Civil Procedure, 
“O 


+ 
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assuming that the term, not having been otherwise defined, 1s to 
be understood in no wider sense in the Madras Act 1V of 1938. 

The question next arises whether the petitioner is entitled 
to have the sale not only of item 3 but of the other items in 
which she claims to be beneficially interested set aside. Learned 
counsel for the petitioner argued that by reason of the release 
deed executed by her father after the termination of her suit 
against her alleged benamidar, the petitioner’s title to items 1, 2 
and 4 to 8 also must be deemed to have been perfected, and 
that therefore she was entitled to have the sale of all the items 
set aside. It is unnecessary, however, to decide the question 
whether the release deed (Ex. G) would be sufficient to vest in 
the petitioner the title to these properties, as we are of opinion 
that even apart from her right to these items, she is entitled to 
have the sale of all the items set aside by reason of her interest 
in item 3 which was never in dispute. As already observed, all 
the eight items were sold ina single lot for a single price, and 
in the case of such sale, it is clear from the terms of Ss. 23 and 
24 of the Act that the sale has to be set aside in its entirety and 
the purchase money repaid to the purchaser, even though the 
applicant may be interested in only one of the items comprised 
in the sale. It is also unnecessary in this view to consider 
whether the petitioner is disentitled to the benefits of the Act by 
reason of S. 10 (ii) as there can be no question of a charge 
under S. 55 (4) of the Transfer of Property Act in respect of 
item 3. 

The Civil Revision Petition is therefore allowed and the 
application (E. A. No. 181 of 1938) is remitted to the lower 
Court for scaling down the debt in accordance with the 
provisions of the Act. The petitioner will have her costs here 
and in the Court below. 

KD: Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE KING. 
A.R.L.S.V.L. Sevugan Chettiar .. Appellant* (2nd Claimant) 





v. 
The Revenue Divisional Officer .. Respondent (Referring 
Devakottai „œn Oficer) 
Land Acquisition Act (I of 1894) S. 27 (1)—Scope—Order as to Costs— 
Trustee of Devasthanam—Order making trustee personally hable—Legality— 
Ctvil Procedure Code (V of 1908). S. 35. 


* Appeal No. 216 of 1939. 8th Angust, 1940, 
95 





- =r 





Revenuo — Code, it is open to the Courtin a proper c 
Officer, by the trustee of a devasthanam personal! 
ttai. represented the devasthanam in the land a 
Krishnayya v. Ramayya, A I.R. 1928 ] 
narayonamurtht, A.I.R. 1929 Mad. 782 refe 

Appeal against the decree of t! 


Judge of Devakottai in O. P. No. 
V. Ramaswanu Ayyar for Ap 
The Government Pleader (B. S: 
The Court delivered the follo 
JUDGMENT:—This appeal ar: 
proceedings with regard to about 3 
the Karaikudy Municipality for pu 
The Collector awarded compensati 
acre. The appellant, as the truste 
before the learned Subordinate Juc 
award ought to have been at the : 
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It'is argued for the appellant that by the word ‘persons’ 
ran be understood only persons who are parties to the proceed- 
ngs. I find myself unable to accept this argument. The 
language of S. 27 (1) is perfectly clear and very wide and it 
nust on the face of it give power to the Court to order costs to 
ze paid by any person whether he be a party or not. No 
loubt there are certain well known principles of law 
which prevent a Court from ordering costs to be paid by some 
zne who is an utter stranger to the suit or proceedings. But 
such is not the state of facts with which I have to deal. The 
ippellant was actually present before the Court although he had 
10 personal interest in putting forward the claim. S. 53 of the 
Land Acquisition Act says: 

“Save in so far as they may be inconsistent with anything contained in 


his Act, the provisions of the Code of Civil Procedure shall apply to all 
yroceedings before the Court under this Act.” 


The section of the Civil Procedure Code which .deals with 
‘osts is S. 35. This section is also drafted in very comprehensive 
anguage and it has not been argued that S. 27 (1) in any way 
onflicts with or limits or restricts the provisions of S. 35. 


There have been no direct cases cited before me dealing 
with the same facts as those found in the -present appeal, but, 
t seems to me, on a consideration of Ss. 27 (1) and 53 of the 
Land Acquisition Act and S. 35 of the Code of Civil Procedure 
hat I am entitled in disposing of this ‘appeal sto follow any 
lecisions which have been given, not in land acquisition 
proceedings themselves, but in civil litigation generally, under 
‘he provisions of S. 35 of the Code of Civil Procedure. 

Two such decisions have been cited by the learned 
sovernment Pleader, Krishnayya v. Ramayyal and Vellamma 
v.. Suryanarayanamurtht.2 These decisions, interpreting the 
anguage of S. 35 of the Code-of Civil Procedure hold that, 
uthough a guardian-ad-litem is not personally a party to a 
suit, S. 35 authorizes the Court to order such a guardian to 
aay costs. It seems to me that the principles governing the 
relationship between a guardian-ad-litem and a minor and the 
relationship between a trustee and a religious institution like 
the one in the case „before me are precisely analogous. The 
juestion which the Court has to decide in both sets of cases is 
whether the actual party himself should be called upon to pa 


1, ALR. 1928 Mad, 590. 2 ALR. 1929 Mad. 782. 
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the costs for an act done by his representative, or whether the 
act of the representative is so reckless or ill-advised. that it 
would be unjust to call upon the real party to meet the burden 
of costs. It seems to me therefore that the Court must be 
deemed: to have jurisdiction in cases like the present to say 
whether it shall be the Devasthanam or the trustee that 
should pay the costs. Such jurisdiction is given by the wide 
language of S. 35 of the Code of Civil Procedure and there is. 
nothing in the Land Acquisition Act to modify S. 35 in any way,. 
in a case like the present, where the Collector’s award has been 
confirmed. 


The question next arises whether the order calling upon 
the appellant to pay costs should be confirmed. It seems to me 
that no reason has been put forward for differing from the 
learned Subordinate Judge in this respect. The learned Judge 
has pointed out, „that the appellant actually claimed compensation 
at no less than sixty times the real value of the land. It is. 
clear from the judgment that the land has always been used. 
as a burial or burning ground and that this fact must have 
been well known to the appellant. In spite of that, he has 
claimed a most extravagant sum from the Government. There 
can be no excuse for such conduct and it is, I think, 
impossible to accept the appellant’s argument that he acted 
bona fide in this matter. I according y see no reason atall to 
interfere with the order of the learned Subordinate Judge and 
dismiss the appeal with costs. | 

B. V. V. . Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


A. Raghupathi Aiyar .. Pegitioner* (Defendant). 


v. 
Krishnamachariar and another .. Respondents (Plaintiffs). 


Madras Agriculivrisis’ Relief Act (IV of 1938)—E-xplanation to S. 8— 
Prior promissory note in favour of A—Renewal of in favour of A'S sons— 
Plea that A is benamidar for the sons—If open. 

Where in discharge of a decree in a suit on a promissory note in favour 
of the mother, a mortgage was executed in favour of her sons, it is not open 
to the mortgagor (judgment-debtor) to raise the contention that the mother, 

a a e re 

* C. R P. No. 1077 of 1940. 26th August, 1940. 
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payee under the promissory note and the decree-holder in the suit on it, was 
really a benamidar for her sons, and to treat the two creditors as the some 
creditor so as to attract the operation of S. 8 of the Agriculturists’ Relief 
Act. 


Petition under S. 115‘of Act V of 1908, praying that the 
High Court, will be pleased to revise the order of the District 
Court of Chingleput dated 1st April, 1940 and made in O. S. 
No. 63 of 1939. 

S. V. Venugopalachart and A.C. S. Chart for Petitioner. 

Ch. Raghava Rao and V. S. Ramaswami Ayyangar for 
Respondents. 

The Judgment of the Court was delivered by 

Wadsworth, J.—The petitioner was the defendant in a 
suit on a mortgage and he contended that he was entitled to let 
in evidence that’ the mortgage was a renewal of a previous 
promissory note debt which had ripened into a decree, so as to 
attract the operation of S. 8 of Madras Act IV of 1938. The 
Court below held that he was not entitled to adduce such 
evidence and it is against that decision the present revision 
petition is filed. 

_ The suit mortgage was in favour of the two sons of 
Srinivasammal and one of the items of consideration for the 
mortgage was the discharge of a decree, in a suit on a promis- 
sory note. The payee under the promissory note and the 
decree-holder in the promissory note suit was Srinivasammal, 
the mother of the two mortgagees. The question therefore is 
whether the decree based on the mortgage deed can be scaled 
down on the basis that it is in part a renewal of this promis- 
sory note debt. The contention was that Srinivasammal, the 
payee under the promissory note, was really a benamidar for 
her sons. In our opinion, it is not open to the judgment-debtor 
to raise such a contention for the purpose of S. 8 of Act IV of 
1938. Unless the debt of which the suit debt is alleged to be a 
renewal is in favour of the same creditor, the explanation 
to S. 8 has no application. We have héld in our decision 
in Varadarajam Pillai v..Krishnamurtht Pillat, that the creditor 
in respect of a promissory note debt is and can.only be the payee 
and that the creditor in respect of a decree debt can only be the 
decree-holder or other persons specifically empowered to execute 
the decree; that i3 to say, whether we look at the promissory 
note itself or ‘at the decree resulting therefrom, the creditor 





1. (1940) 2 M.L.J. 664. - 
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must necessarily be Srinivasammal and nother sons even though 
the sons may have a beneficial interest in the debt. 

It follows therefore that there can be no question of the 
mortgage debt being a renewal for the purpose of the Act of the 
previous promissory note debt and the decision of the lower 
Court is right. The revision petition is therefore dismissed 


‘with costs. - 


S Vey. | Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JusTIcE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Chittapragada Veerraju and Petitioners*  (Petitioners- 


another. ‘Defendants 1 and 6) 
V. 
Muppala Rayanim Dora Garu Respondents ( Respondents- 
and others. and Nil-Plaintiffs. and 2nd 
Defendant). 


Madras Agriculturisis Rekef Act (IV of 1938), Ss.9 and 12—Appro- 
priations towards principal and interest in 1923 and 1924—Debi decreed in 1936 
—If can be reopened and reappropriated and wnder the Act—Inieresi on 
scaled down debt and costs. 


A decree was passed on 26th September, 1936, on a mortgage debt of 
1920 (which itself was in consolidation of ‘previous debts on promissory 
notes) for which payments towards ‘principal and interest’ had been made 
in 1923 and 1924. In an application to scale down the decree, 


Held, that as there was no specific appropriation the decree should be 


‘scaled down on the basis of the amounts advanced on the original promissory 


notes. Payments actually appropriated before lst October, 1937, cannot be 
reopened. But payments not specifically appropriated (no fresh evidence 


_being admissible) will be disregarded in calculating the amount of interest 
„outstanding on 1st October, 1937, which will be treated as discharged and 


the balance of the debt will bear interest from 1st October, 1937, according to 
S. 12, namely, at 5 per cent. per annum. Interest on costs should be scaled 
down with regard to the provisions of S.9, ie, interest will run at 5 per 
cent per annum up to 22nd March, 1938 and thereafter at 6 per cent. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Cocanada dated 25th August, 1938 
and made in I. A. No. 531 of 1938 in O. S. No. 74 of 1935. ° 

M. Appa Row for Petitioners. 


V. Viyyanna ‘and K. Bhimasankaram for Respondents. i 








” C R.P. No. 603 of 1939. . - i Z2nd August, 1940, 


es te tt anne At 
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The judgment of the Court was delivered by Veerraju 
Wadsworth, J—This petition arises out of an application Rayanim 
under S. 19 of Madras Act IV of 1938. The applicants, who Dora vaca; 
are the petitioners here, sought to scale down a decree dated 26th Wads- 
September, 1936, passed on a mortgage of 8th November, 1920. 
The mortgage was for a sum of Rs. 5,570, made up by the 
discharge of four earlier promissory notes, the principal of 
which totalled to Rs. 4,300, with interest thereon and a small 
fresh advance. Towards this mortgage there were three pay- 
ments before suit. On Sth April, 1923, a sum Rs. 1200 was — 
paid and appropriated for interest and on 6th June, 1923 a sum 
of Rs. 400 was paid and of this sum Rs.‘211-14-0 were 
‘appropriated for interest and the balance for principal On 
Ath October, 1924, a payment of Rs. 3,367 was made and the 
‘endorsement is that it was made towards principal and interest 
of the debt; that is to say, there was apparently no specific 
appropriation towards either principal or interest. On the basis 
-of our previous decisions, the decree has clearly to be scaled 
“down in the following way. The principal will be Rs. 4,300, 
the principal of the original notes renewed in the mortgage. 
The payments actually appropriated before Ist October, 1937, 
will stand appropriated. The payment made on 4th October, 
1924, which has not been specifically appropriated will be dis- 
regarded in calculatingthe amount of interest outstanding on 
ist October, 1937, unless it can be established that there has 
been a specific appropriation before 1st October, 1937, no fresh 
evidence being admissible. After calculating the amount of 
“interest outstanding on 1st October, 1937, and treating it as 
discharged, the balance of the debt will be scaled down on the 
basis that the principal remaining bears interest at the rate laid 
down in S. 12 from 1st October, 1937, and the interest on costs 
will be scaled down with regard to the provisions of S. 9; that 
is to say, interest will run at 5 per cent. per annum up to 22nd 
March, 1938, and thereafter at the decree rate of six per cent. 
"The petitioner is entitled to his costs in revision from res- 
pondents 1 and 2. The application is remitted to the lower 
Court for disposal in the light of this judgment. 
K. S. Petition allowed. 
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P. Govinda Menon for Petitioners. 

K. Kuilikrishna Menon for ‘Respondent. 

The judgment of the Court was delivered by 

Patanjali Sastri, J—This is a petition to revise an. order 
of the Subordinate Judge of South Kanara dismissing an appli- 
cation by the petitioners (judgment-debtors) to scale down the 
decree for Rs. 34,291-10-9 in O. S. No. 70 of 1932 on, the file 
of the lower Court. The suit was brought. by the respondent 
on foot of a mortgage bond (Ex. B) dated 5th June, 1925, 
whereby the judgment-debtors purported to mortgage the 
properties usufructuarily to the respondent’s assignor for 

Rs. 21,000, out of which only Rs. 20,300 was advanced and a 

marupat (Ex. C) of the same date under which the mortgaged 
properties were leased back to them at an annual ‘ purappad’ of 
10,150 seers of paddy. The mortgage contained only. a 
covenant to repay the principal but no stipulation for payment 
of any interest as the profits were to be enjoyed in lieu of 
interest. It is common ground that the usufructuary mortgage 
and the lease back were parts of the same transaction and thé 
respondent himself in suing for the amount due under both 
these instruments described the amount due under Ex. C as 
‘interest’ payable on the amount advanced under Ex. B. The 
decree was in the form of an ordinary mortgage decree provid- 
ing for the payment of Rs 20,300 as principal and the balance 
as interest and did not mention any rent as payable thereunder, 
while the judgment referred to the respondent’s claim under 
Ex. C as ‘rent or interest’ without making any distinction 


between the two. Itis thus clear that at the time wher the > 


suit was filed or the decree was passed, it was really immaterial 
whether the respondent’s claim under Ex. C was regarded as 
one for interest or for rent but after the passing of the Madras 
Act IV of 1938 the question as to the true nature and incidents 
of the transaction représented by Exs. B and C has become one 
of considerable importance to the parties and has accordingly 
been the subject of keen debate in these proceedings. In support 
of their application to scale down the decree the petitioners 
contend that Exs. B and C together amounted in substance to a 
simple mortgage providing for interest at the rate of half seer 
of paddy per rupee per year and that accordingly the interest 
payable under the decree should be scaled down, while the 


respondent invokes the exception in S. 10 (2) (4) of the Act, 
06 


Abdul 
Khadir 
Subra- 


manya 
Pattar. 


Sasra J. 


d una nane my — 


clear that the mortgage and the marup&t were intended to be 
parts of one and the same transaction and the mortgage itself 
recites that “for the necessities of our tavazhi tarwad we 
ourselves have, as per marupat of this day taken back the 
properties delivered to you under this document as detailed 
above.” Both the documents must therefore be read together 
to ascertain the nature and incidents of the transaction and the 


eee 


1. A.I.R. 1917 Cal. 737. 2 ALR. 1918 Cal. 334 
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respective rights and liabilities of the parties thereunder. This 
indeed has been conceded by the respondent, but the question 
remains whether the marupat operates to obliterate the posses- 
sory character of the mortgage and convert it into a simple 
mortgage, contrary to its tenor. We are of opinion that it 
cannot have that effect. It is no doubt permissible, as a matter 
of construction to look behind the form of a transaction to 
ascertain its substance and give effect to it according to the 
intention of the parties but it is a different thing to ignore the 
form in which the parties have deliberately cast their bargain, 
when such form is intended to govern their mutual rights and 
obligations. 

Learned counsel for the petitioners cited numerous 
decisions in support of his contention but none of them can, in 
our opinion, be said to be an authority on the point now under 
consideration. On tbe other hand, we have been shown several 
authoritative rulings—some of them by the Privy Council— 
which lend support to the contention of the respondent. In 
Abdullah Khan v. Basharat Hussaini, there was a usufructuary 
mortgage with a lease back of the properties mortgaged to the 
mortgagor. The mortgage provided that the profits of the 
property mortgaged should be enjoyed by the mortgagee in lieu 
of interest on the mortgage money but the rent'reserved under 
the lease was equivalent to interest at six per cent. per annum 
on the mortgage money and was less than the annual yield of 
the properties. As provided in the lease, the mortgagee entered 
into possession of the properties mortgaged on the mortgagot’s 
default in paying the rent reserved by the lease. In a subse- 
quent suit for redemption, the question arose whether the 
mortgagee was accountable for the rents and profits received by 
him from the mortgaged properties in excess of the rent reserv- 
ed under the lease. The High Court of Allahabad held that 
he was, on the ground that the mortgage was usufructuary only 
in form and that the security was intended to be a simple 
mortgage carrying interest at the rate of 6 per cent. per annum. 
On appeal to the Privy Council, this decision was reversed and 
the mortgagee was held not accountable for receipts over and 
above the rent reserved in the lease. Lord Macnaghten who 


delivered the judgment of the Board observed: 
“ Their Lordships agree with the High Court in thinking that the mort- 





1. (1912) 25 M.L-J. 91: L.R. 40 I.A. 31: LL.R. 35 All. 48 (P.C). 
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1$ Do inconsistency Detween Toe TWO IDSTrumenrs. INOI WUUIU tuci uaru 
been any inconsistency 1f the mortgage itself had contained a provision for 
granting a lease on the terms upon which the lease was actually granted.” 


This, in our opinion, is clear authority for the view that 
though the mortgage and the lease back can and must, in a case 
of this kind, be taken to form part of the same transaction, 


‘effect must be given to each according to its terms and the Court 


cannot, by reading the two together, spell out a transaction 
totally different in character.and incidents. 


To the same effect more or less is the decision of the Privy 
Council in Feroz Shah v. Sohbat Khan}. There was a usufruc- 
tuary mortgage for a term of ten years accompanied by a lease 
of the mortgaged property to the mortgagor for the same 
period at a rent which represented interest at a certain rate 
per cent. on the mortgage debt. On the expiry of the term, ‘the 
mortgagee sued for possession of the mortgaged property, the 
mortgage not having been redeemed. The Courts in India 
refused a decree for possession holding that the transaction 
was in reality a simple mortgage of the land. Their Lord- 
ships reversed the decision holding that there was no reason to 
construe the mortgage as other than a possessory mortgage as 
it purported to be. They observed: 

“The mortgagee may well have preferred to leave the cultivation of the 
land in the hands of the mortgagor, being entitled to take possession at any 
time if the provisions of the lease were not adhered to. Assuming this to 
have been one of the conditions upon which the mortgage was agreed to, the 
mere absence of formal handing over of the land to the mortgagee, and a 
handing back by him to the mortgagor in the character of lessee, is, they 
think, of little siguificance.” 

The principle of these decisions has also been applied in 
cases under the Income-tax Act relating to the assessability of 
the income received by the mortgagee-lessor who is a money- 
lender fromthe mortgagor-lessee. The contention of the Income- 
tax authorities was that the so-called ‘rent’ was, having regard to 
the substance of such transactions, really interest received in the 
course of money-lending and assessable to tax as such. This 
contention was disallowed by a Special Bench of five Judges 
(Jackson, J.,dissenting) in [brahimsa Rowther v. Commissioner 
of Income-tax, Madras? and by their Lordships of the Privy 
Council in Commissioner of Income-tar, Bihar and Orissa v. 








1. (1933) 65 M.L.J 150: L.R. 60 I.A. 273: I L.R. 14 Lah. 466 (P.C). 
2. (1928) 54 M.L.J. 524: LL.R. 51 Mad. 455 (S.B.). 


IT] THE MADRAS LAW JOURNAL REPORTS. 765 


Maharajadhiraj of Darbhangal, the Court refusing in each case 
to regard the amount paid by the mortgagor-lessee as other than 
rent covered by the exemption relating to agricultural income. 


Learned counsel for the respondent placed great reliance 
upon the decision of the Privy Council in Ramarayanimgar v. 
Maharaja of Venkatagin?. The mortgage in that case was a 
combination of a simple and a usufructuary mortgage and was 
accompanied as to part of the mortgaged property by a lease 
back to the mortgagor. The lease provided that upon default in 
payment of the rentreserved, the arrears should be charged upon 
the property included in the mortgage deed. The rent had been 
allowed to fall into arrears, and the question arose in a suit for 
redemption and possession whether the arrears of rent should 
also be paid before redemption could be decreed. Their Lord- 
ships held that S. 62 of the Transfer of Property Act did not 
apply as the mortgage was not purely and simply usufructuary 
and that S. 61 of the Act by implication entitled the mortgagee 
to insist on the payment of arrears of rent also charged on the 
property as a condition of redemption. The passage relied on 
for the respondent is as follows :— 


“Itis contended before this Board on behalf of the defendant appellant 
that the two deeds, Exs. A and I, should be read together as they form parts 
of one transaction, the lease being in the nature of machinery for the 
purpose of realising the interest due on the mortgage ....... . 
Their Lordships are of opinion that these contentions on behalf of the 
appellant must prevail.” (Page 190.) 


We are unable to agree that this passage involves the 
proposition that a possessory mortgage and a lease back should 
together be taken to be a simple mortgage carrying interest. 
As observed by their Lordships in Abdullah Khan v. Basharat 
Hussain’. referred to already, that the mortgage and the lease 
should be viewed as forming parts.of one and the same 
transaction is by no mens inconsistent with effect being given 
to each according to its terms, and the reference to the lease as 
‘being in the nature of machinery for the purpose of realising 
the interest due on the mortgage’ does no more than emphasise 
the idea of the lease being a component part of the mortgage 
transaction. 


1. (1935) 69 M.L J. 474: L.R. 62 L.A. 215: I.L.R. 14 Pat. 623 (P.C). 
2. (1926) 52 M.L.J. 338: L.R. 54 I.A. 68: I L.R. 50 Mad. 180 (P.C ). 
3. (1912) 25 M.L.J. 91: L.R. 40 LA. 31: LL.R. 35 All. 48 (P.C). 
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“Tn an ordinary case, there being no rent reserved, the tenant at will did 
not pay any rent, and was not liable to pay any, but you might superadd to 
that legal relationship an express agreement for a tenancy, as was done in 
the piesent case, in which a monthly tenancy was created at a monthly rent.” 
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1. (1924) 47 M.L.J. 798. 2. (1939) 50 L.W, ‘77. 
3. (1932) 63 M.L.J. 672. - 4, AIR. 1921 Lah. 225. 
5, A.I.R. 1926 Lah. 559. 6. (1915) 2 L.W. 853. 
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All these decisions relied on by the petitioners’ learned 
counsel have no direct bearing on the issue before us, and any 
general observations therein tending io favour the view that a 
usufructuary mortgage accompanied by a lease back should be 
regarded as a simple mortgage cannot prevail against the definite 
pronouncements to the contrary in the decisions cited for the 
respondent. The Civil Revision Petition therefore fails and 
is dismissed with costs. 

B. V. V. ` ' Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTicE Burn AND MrR. JUSTICE 
LAKSHMANA Rao. 


Vettukkattu Pachayanna Goundan.. Prisoner* (Accused- 
Appellant). 

Criminal Procedure Code (V of 1898), S. 288—Evidence gwen before 
commitieng magistrate—Wiiness changing before-the Sessions Jtidge—Deposi- 
tion before commitiing magistrate admissible as substantive evidence—Accus- 
ed absconding for several years—Arrest after 6 years and trial thereafier—If 
delay ground for reducing senience. 

Where witnesses depose to a certain fact before the committing magis- 
trate but before the Sessions Judge change their testimony and state that 
they have no personal knowledge of the occurrence, it is open to the Sessions 
Judge to admit under S. 288 of the Criminal Procedure Code the deposition 
given before the committing magistrate and treat it as substantive evidence. 


Where an accused absconded and could not be found for several years, 
and in that way the trial of the case was delayed, such delay is not by itself a 
ground for reducing the sentence. 

R. T. No. 141 of 1929 distinguished. 

Trial referred by the Court of Session of the Salem 
Division for confirmation of the sentence of death passed upon 
the said prisoner in C. C. No. 42 of 1940 on the 17th of July, 
1940 and appeal by the said prisoner against the said sentence 
of death passed upon him in the said case on the 17th of July, 
1940. i 

P. Basi Reddi for Accused. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 


The judgment of the Court was delivered by 


Burn, J. —The case against the appellant was that at about 
sunset on the 18th of June, 1934, near the village of Mandaga- 





R. T. No. 114 of 1940. 16th September, 1940, 
Cr. A. No. 486 of 1940. 


Burn, J. 
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palayam, he stabbed two women with a spear inflicting fatal 
injuries upon.them, The two women were named Pappayi and 
Palani. The appellant bad been on terms of illicit intimacy 
with Palani and it is said that Pappayi had persuaded Palani to 
give him up. This was the supposed motive for the attack by 
the appellant upon the twò women. 


Pappayi and Palani were both taken to the hospital at 
Tiruchengode the same evening and as they were in a dangerous 
condition, the Sub-Magistrate (P. W. 13) was sent for and both 
of them made dying declarations. Ex. Dis the dying declaration 
of Palani but the learned Sessions Judge has not relied on this 
because it contains internal evidence that Palani was not fully 
conscious when she was making her statement. Ex. E is the 
dying declaration of Pappayi who was fully conscious while her 
statement was being recorded. Besides the evidence contained 
in the dying declaration of Pappayi, there were the depositions 
in the Magistrate’s Court of no less then seven eye-witnesses, 
the women (P. Ws. 3 to 9) who were accompanying Palani and 
Pappayi on their way back from their field. All these witnesses 
in the Magistrate’s Court gave evidence against the appellant in 
accordance with the statement made by Pappayi in her dying 
declaration. But when they came to the Sessions Court, five of 
them (P. Ws. 3, 4, 5, 6 and 8) alleged that they had no per- 
sonal knowledge of the occurrence. One (P. W. 9) said that 
she had only seen the stabbing of Pappayi and only one 
(P. W: 7) had adhered to the testimony which she gave before 
the Committing Magistrate. In these circumstances the learned. 
Sessions Judge admitted as evidence under S. 288 of the 
Code of Criminal Procedure the depositions of P. Ws. 3, 4, 5, 6 ~ 
and 8 in the Magistrate’s Court. , It is quite clear that he was 


fully justified in so doing and in treating those depositions as 
substantive evidence. 


The appellant absconded and was not arrested until the 
27th of March, 1940, when P. W.15, a member of the Vigilance 
Committee found him on the street, and, having some recollec- 
tion in his mind of a Gazette Notification, arrested him and took 
him to the Sub-Magistrate of Tiruchengode. That is the reason 
why this case did not come on for trial until July, 1940. 


' Learned counsel for the appellant has quite rightly made 
no attempt to show that the evidence against the appellant 
cannot be accepted. He has urged only the question of sentence. 
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‘Quoting the judgment in R. T. No. 141 of 1929, learned 
counsel has urged that since the offence took place more than 
six years ago, the appellant might be let off with a sentence of 
transportation for life. We see that in the case referred to, the 
only reason for reducing the sentence of death which had been 
passed by the learned Sessions Judge to a sentence of trans- 
portation for life was that ten years had elapsed between the 
crime and the punishment. With due respect we do not think 
that that alone is any ground for imposing a {lesser sentence. 
On the contrary we think it would be a dangerous prop.sition 
to state that if a murderer succeeds in making himself scarce 
for a number of years, he may then hope to escape the extreme 
penalty of the law in a case in which the extreme penalty is 
clearly called for. There are no extenuating circumstances in 
this case. The appellant deliberately committed two murders, 
without any excuse. 


We confirm the conviction of the appellant for the two 
offences of murder and the sentence of death and dismiss his 
appeal. 

S. V. V. l Appeal dismissed. 
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PRIVY COUNCIL. 
_ [On appeal from the High Court of Judicature at Lahore. ] 


PRESENT:—LorpD THANKERTON, ‘SIR GEORGE RANKIN 
AND MR. M. R. JAYAKAR. 


Jagat Singh and others pi Appellanis* 
v. 
Sangat Singh and others x Respondents. 


Compromise decree—Regtstration not necessary—Property outside the 
plaint covered by the decree—Effect—Combromise not recited textually in the 
body of the decree or in a schedule thereto—lIf suficient compliance with 
Civil Procedure Code (1882), S. 375 (O. 23, r. 3, 1908)—Decree tf can be 
treated as nullity without having tt set aside. 

One*Ishar Singh died childless on 6th October, 1905, leaving him surviv- 
ing a widow B and a brother’s son S. On 19th September, 1905, Ishar Singh 
made a will by which he declared himself to be the absolute and exclusive 
owner of the properties other than his.share in the family house. The testator 
totally cut off S under his will and left the movable and immovable pro- 
perties to B providing that neither B nor the sons of S were to sell the im- 
movable property. Probate of the will was granted to B on 3rd November, 
1906 and on 13th March, 1907, mutation of tbe lands of the testator at 
Lyallpur was obtained in B’s name. On 12th November, 1906, S sued in the 
District. Court of Peshawar for a declaration that the will was no 
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belonged to one Ishar Singh who died dilde: on the 6th 
October, 1905, leaving him surviving a widow Bishan Devi, 
also a brother’s son Sundar Singh who died on 10th January, 
1922. On the 7th February, 1929, the widow purported to make 
a gift of one portion of the land to Sangat Singh (respondent 
No. 1)-and of another portion to a certain Gurdwara (res- 
sondent No. 2). The present suit was brought on the 7th 
August, 1933, by the appellants, who are three of the four 
300s of Sundar Singh. The fourth son was made a defendant 
and is now respondent No. 3. The claim of the plaint is for a 
Jeclaration that the gifts of land to Sangat Singh and to the 
Gurdwara have no validity or effect beyond the’ life of Bishan 
Devi. l 

Ishar Singh on 19th September, 1905, made a will of which 
probate was granted to Bishan Devi by the District Judge of 
Peshawar on 3rd November, 1906. Apart from an interest in 
‘he family house at Rawalpindi, Ishar Singh by his will declared 
zimself to be the absolute and exclusive owner of the property 
which he disposed of thereby. He declared that Sundar Singh, 
1is nephew, was disobedient and of bad character and was to 
ye totally disinherited. He made the following dispositions in 


favour of his wife :— 

“4. My wife is Musammat Bishan Devi. She has greatly served me. 
She hag all along been faithful to me. I make this will in her favour that 
she shall be exclusive (illegible) owner of the following properties after my 
death :— 

(a) Entire cash including pronotes for Rs. 13,000 and other items. 
(6) Liquor, Charas, Opium, etc., of all kinds. 

(c) Land, situate in Nathe. 

(d) Lands, situate in Lyallpur. 

(e) Three-quarter share in Nowshahra property. 

(f) All ornaments. 

Sundar Singh or any other person shall have no comnection therewith, 
ior shall they interfere in the management thereof. My wife, Mousammat 
Bishan Devi, may manage the said property in whatever way she likes. 
She shall have all kinds of powers to deal with the property aforesaid. She 
shall be considered full owner. So long as Malik Arjan Singh is alive, he 
will manage the land in Lyallpur. 

7. After the death of my wife, Musammat Bishan Devi, whatever pro- 
rty remains shall be owned by the sons of Sundar Singh. Sundar Singh 
hall have no connection or concern therewith. Besides my wife, Musammat 
Bishan Devi, shall not be entitled to sell immovable property. The sons of 
Sundar Singh shall also have no such right. 

8 The remaining movable or immovable property of mine shall be 
‘xclusively owned by my wife, Musammat Bishan Devi”. 
Mutation of the lands at Lyallpur into the name of Bishan 


Jevi was obtained from the Colonisation Officer on 13th 
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March, 1907, but the entry was restricted by the condition “so 
long as she is alive and does not remarry.” This was in accord 
with the customary law of the parties independently of her 
husband’s will, On the 12th November, 1906, Sundar Singh 
filed a plaint in the Court of the District Judge, Peshawar, 
against Bishan Devi and other defendants. By this plaint as 
amended he claimed a declaration that the will of Ishar Singh 
was not valid or binding on him as regards (inter alia) the 
immovables at Mahal Nathe' and Nowshahra, or the stock of 
liquor and opium, etc., at Peshawar or the Government Promis- 
sory Notes for Ks. 13,000 in deposit at the Treasury, Peshawar. 
The sole relief claimed was a declaration and the suit was 
brought upon a court-fee of Rs. 10 only, though valued for 
purposes of jurisdiction at over Rs. 26,000. The case made 
was that the business of dealers in intoxicants, etc., under excise 
licences was not the separate business of Ishar Singh but a joint 
family business which had been carried on by him jointly with 
his brothers and after their deaths with the plaintiff Sundar 
Singh, and that all the properties had been acquired out of the 
joint funds of the business. Sundar Singh claimed to be the 
sole heir to and possessor of the property above mentioned and 
sued for a declaration “ that the will is unlawful and null and 
void and has no effect upon the rights of the plaintiff who holds 
proprietary possession over the property in question.” The 
plaint stated that “a separate suit will be brought for recovery 
of the ornaments, valued at Rs. 15,000,'other movable property 
and lands situate at Lyallpur which are in possession of the 
defendants.” 


This suit was compromised in June, 1907, and as the validity 
and effect of the compromise is now in question it becomes 
necessary to notice it in detail. On the 9th June, a petition to 
the Court of the District Judge was signed by Bishan Devi and 
by Sundar Singh. It set forth that tife parties had made the 
settlement therein expressed and it concluded “hence this appli- 
cation by way of a compromise is submitted with the prayer 
that it may be accepted and the case decided in terms thereof.” 
The main terms were that the lands at Mahal Nathe and at 
Lyallpur should belong to Bishan Devi for her life and on her 
death to Sundar Singh and his male descendants. An iron 
safe, a cow and a calf were to belong to Bishan Devi. 
Sundar Singh was to pay her Rs. 8,150 in cash. Government 
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Promissory Notes to the value of Rs. 13,000 deposited in the 
Treasury Were to be entered in the names of the sons of 
Sundar Singh. Bishan Devi was to be absolute owner of all 
ornaments, clothes and other movables in her possession. 
Sundar Singh was to get the book-debts, stock-in-trade and 
other trade movables and to be liable to pay any debts of Ishar 
Singh. The petition of compromise was signed at Rawalpindi 
and was handed over to one Mohan Singh, an honorary 
magistrate, who sent it by post to the District Judge. On 
llth June the case came on before the District Judge and 
Bishan Devi was represented by her agent Jagat Singh and by 
a pleader. Sundar Singh was present in person. As appears 
by the note of the District Judge, Jagat Singh stated to the 
Court :— 

“Musammat Bishan Devi signed the compromise in my presence but she 
subsequently stated that she only accepted it if the Rs. 8150 was paid at 


once and if the Rs. 13,000 was invested ina bank. She signed of her own 
free will knowing the contents of the deed,” 


By his decree the District Judge “ordered that a decree be 
and the same is hereby passed on the terms and under the 
conditions embodied in the deed of compromise dated 9th June, 
1907, as a whole with this reservation that the sum of Rs. 8,150 
shall be paid into Court within fifteen days from to-day, in case 
of failure defendant No. 1 (Bishan Devi) to be entitled to 
recover that amount by execution.” 


On some date between 26th June and 15th July, 1907, an 
application for execution was filed by Jagat Singh on behalf of 
Bishan Devi against Sundar Singh asking that a sum of 
Rs. /,535 lying in the Treasury on account of Ishar Singh be 
paid to Bishan Devi on account of the sum of Rs. 8,150 due to 
her under the compromise. This application was successful and 
on 15th July a receipt was given by Jagat Singh on the lady’s 
behalf for Rs. 7,535 received through Court. Other instances 
of action taken under fhe compromise are in evidence but need 
not here be referred to. 


The gifts made on 7th February, 1929, by Bishan Devi to 
the first and second respondents of the lands at Lyallpur are 
contrary to the terms of the compromise of June 1907, where- 
by these lands were to belong to her for her lifetime only and 
she was not to be competent to alienate them. Hence the pre- 
sent suit brought by sons of Sundar Singh on 7th August, 
1933. The defence of Bishan Devi (original defendant No. 1) 
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the absolute gift to Bishan Devi. Cl. 8 is a residuary clause 
which does not affect the land at Lyallpur. 


It is therefore necessary for the plaintiffs-appellants to 
rely upon the compromise of June, 1907. The learned 
Subordinate Judge held that the deed was admissible in evidence; 
that the compromise was entered inté by Bishan Devi with 
knowledge of its contents and voluntarily; and that the case 
of coercion and undue influence was untrue. The learned 
Judges of the High Court have held that the deed is inadmissi- 
dle for want of registration and that it has not been established 
hat it was read over to her or that she signed it after fully 
understanding its meaning or effect. They do not appear to 
hold that coercion or undue influence has been proved. At 
the root of their judgment is an opinion formed by them to 
the effect that by not including in the suit of 1906 a claim 
to recover possession of the Lyallpur lands Sundar Singh had 
forfeited all right therein by virtue of O. 2, r. 2, C. P. Code 
(S. 43 of the Code of 1882). They are mistaken in supposing 
chat the claim to Rs. 13,000 Government Promissory Notes and 
0 the land at Nowshara was not included in the suit. The plaint 
was on the footing that Sundar Singh was in possession of 
hese and other items and required only a declaration to clear 
us title; whereas the land at Lyallpur and the ornaments were 
n Bishan Devi’s possession and the claim to them must neces- 
sarily be put as a claim to recover possession. In these circum- 
stances their Lordships cannot agree with the High Court in 
regarding the compromise as bad by reason that Bishan Devi 
was not advised that she could safely treat the claim of Sundar 
singh to the Lyallpur lands as barred. On the contrary, such 
idvice had it been given, would in their Lordships’ view have 
en rash rather than sound. The lands at Lyallpur being 
situate in the Punjab, outside the district of Peshawar, a claim 
o relief in respect of them could have been entertained by the 
Jistrict Judge under S? 19 of the Cade of 1882. The High 
-ourt would seem to have assumed that S. 19 was not 
nerely permissive: also that the claim to recover possession of 
he Lyallpur lands and the claim to a declaration as regards the 
ther lands were claims in respect of the same cause of action 
(cf. Payana v. Pana Lanat.) Their Lordships think that both 
issumptions are highly debatable. But in any case the claim 





1. (1913) L.R. 41 I.A. 142 (P.C). 
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of the present appellants as reversioners of Ishar Singh would 
not have been barred so far as regards the question whether 
Ishar Singh’s will gave to his widow an absolute interest or an 
interest for her life. Moreover, so long as the suit of 1906 was © 
undisposed of, it was always possible that the Court, if it 
thought that there was anything in the point as to O. 2, r. 2, 
would give leave to the plaintiff to amend by including a claim 
to recover possession of the ornaments and Lyallpur lands. It 
does not appear that the lawyers advising Bishan Devi thought 
anything of the point now taken by the High Court and with 
all respect to the learned Judges their Lordships cannot regard 
it as a good one. 


By the decree of 11th June, 1907, the District Judge had 
purported to direct that the terms of the compromise should be 
carried out asa whole. He had not in terms excluded the 
Lyallpur land from the operative part of the decree and he had 
not recited the contents of the deed. Though it is clear that 
his decree was made upon the petition and that both documents 
would become part of the same record, he had neither marked 
and exhibited the deed nor scheduled it or a copy of it to the 
decree. He had referred to the deed by date and in a manner 
which has given rise to no doubt or difficulty. No proceedings 
were taken at any time during the next 20 years for having the 
decree set aside whether on the ground of some defect in the 
agreement of compromise or some error or irregularity in the 
decree itself. On the contrary the decree was enforced as 
to one of the terms of the compromise by execution proceedings 
taken on behalf of Bishan Devi: and it may well be a question 
whether after taking this advantage under the decree she would 
have been entitled in equity to have the decree set aside. 
Under the Registration Act (II of 1877) no question of regis- 
tration arises as regards decrees [S. 1/7 (+)]. In these 
circumstances their Lordships agree with the argument of Sir 
Hari Singh Gour on behalf of the appellants that the first 
question is one of jurisdiction in the strict sense of the term. 
Had the learned District Judge at Peshawar jurisdiction to pass 
this decree as regards the lands at Lyallpur or is his decree so 
far as regards these lands a nullity which Bishan Devi was 
entitled to disregard without taking any proceedings to have it 
set aside or varied? As the learned Judges of the High Court 
thought that the claim to the Lyallpur lands came within O. 2, 
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r. 2, they must have considered that this claim was within 
the jurisdiction of the District Judge. In any, case when it was 
agreed that Bishan Devi should have the Lyallpur lands ‘for her 
life, there was no doubt or difficulty as to the jurisdiction of 
the District Judge of Peshawar to include these lands within the 
declaration made as to the other lands and assets. It was no 
longer a question of a decree for possession but merely of a 
‘judicial determination as to the reversionary rights of Sundar 
Singh or his descendants. Whether the District Judge acted 
irregularly and failed to comply strictly with S. 375 of the 
Civil Procedure Code of 1882 matters nothing. He acted by 
consent and within his jurisdiction: his decree was enforced in 
execution by Bishan Devi and no proceedings have at any time 
been taken to have it set aside. He might have acted more 
strictly in compliance with the terms of S. 375 had he first 
amended the plaint by including the reversionary interest in the 
Lyallpur lands within the declaration sought, but the mere fact 
that he could have done so shows that he was not devoid of 
jurisdiction. . 

In these circumstances it is clear that in 1928 Bishan Devi 
was not entitled to treat as a nullity this judicial determination 
to the effect that she had only a life interest in the lands at 
Lyallpur. 

Their Lordships, considering the compromise of 1907 
(as the Courts in India have considered it) as a contract, 
are further of opinion that it was valid and binding upon 
Bishan Devi. The learned Jud:res of the High Court held that the 
District Judge had not acted correctly under O. 23, r. 3, Civil 
Procedure Code (meaning S. 375 of the Code of 1882) and had 
not ordered the compromise to be recorded. Their Lordships 
have already noticed that the decree directs effect to be given to 
the whole compromise and have dealt with the position so 
created. But in any view the decree in their Lordships’ opinion 
recorded the compromise though the compromise was not recited 
textually either in the body of the decree or in a schedule thereto. 
In Hemanta Kumari v. Midnapur Zemindary Co., Lid.1, the 
Board was careful to avoid laying down any method of 
compliance with S. 375 of the Code of 1882 as the only 
method. Lord Buckmaster was at pains to say that “their 
Lordships are not aware of the exact system by which docu- 
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98 


P.C. 
Jagat at Singh 


Sangat 


Sir ‘George 
Rankin, 


778 THE MADRAS LAW JOURNAL: REPORTS. [1940 


ments are recorded in the Courts in India,” and it was not 
intended by pointing out one “perfectly proper and effectual 
method” to alter or nullify the rights of parties which for 
many years past had depended on the previous Indian practice- 
being treated as valid. That S. 375- was _ sufficiently 
complied with by a reference to the compromise being made in 
the decree appears from the judgment delivered by Lord 
Watson on behalf of the Board in Pranal Annee v. Lakshmr 
Anneel, where it was said that “the order of the learned Judge: 
if it had referred to or narrated these terms of compromise 


_ would have been judicial evidence available to the appellant that 


the respondents had agreed to sfer to ber the moiety of the: 
land now in dispute.” (See also Hemanta Kumart’s case supra 
at p. 247 of the report.) 


The only remaining question 1s whether Bishan Devi 
entered into the compromise voluntarily and’ with understanding” 
of its effect. It does not appear that she was purdanashin in. 
the strictest sense, and her evidence is that of an intelligent 
woman. She took the benefit of the compromise and acted on: 
it for many years before repudiating it. As she not only got 
rid of the claim of Sundar Singh to be sole owner of her- 
husband’s lands and other assets, but enforced one of the terms- 
of the compromise against him, there is more than sufficient 
prima facie evidence that she understood the transaction. It is 
satisfactorily proved that the tems of the compromise were 
settled after much haggling in the course of which Jagat Singh: 
conveyed her instructions to the retired District Judge, Bhagat 


_ Narain Das, who was acting as conciliator between the parties. 


and who witnessed her signature to the petition of compromise. 


' The case that she signed a blank paper is, in their Lord- 
ships’ opinion, disproved. They reject as worthless the evidence 
of Jagat Singh on this point and also the evidence to the effect 
that she was brought to agree by his threat to cease acting for 
her in the suit. The allegation that undue pressure was brought 
upon her by certain members of the baradrs (brotherhood) is. 
the only matter which requires serious consideration upon this 
part of the case. It is said that she was told that certain 
members of the family would not take part in the marriage 





1. (1899) 9 M.L.J. 147: L.R. 26 I.A. 101 at 106: I.L.R. 22 Mad. 508 (P.C,} 
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THE MADRAS LAW JOURNAL REPORTS. 779 


monies of her sisters’s son, Nidhan Singh (brother of Jagat 
gh), unless she compromised with Sundar Singh. But as 
Subordinate Judge noticed there is no reason to think that 
; threat if made would have greatly troubled Bishan Devi. 
r own evidence is that she said at the time that she did not 
e and that “if they would not let the marriage take place let 
n do so.” The learned Judges of the High Court do not 
ear to find that undue influence was used but proceed upon 
view that Bishan Devi is not proved to have understood the 
ipromise or to have voluntarily entered into it. After 20 
rs and more, when Bhagat Narain Das is dead, direct oral 
lence of the explanation of the petition can hardly be 
ected. The High Court, largely because of the argument as 
the effect of O. 2, r. 2, on the lands at Lyallpur, thought 
. the compromise was one-sided. Also they mistakenly 
ight that the sum of Rs. 8,150 was to be paid to Bishan 
i out of .the Rs. 13,000 (which is not the case of either 
y). The Rs. 13,000 consisted of Government Promissory 
es which were to be put in the name of the sons of Sundar 
sh, and the sum of Rs. 7,535 realised in execution was a 
‘rent matter. Their Lordships agree with the trial Judge 
olding that Bishan Devi entered into the compromise 
ntarily. She appears to have been surrounded with legal 
sers and in Bhagat Narain Das, admittedly a man of high 
ding and good reputation, had a family friend specially 
petent to give her sound and practical advice. 


Their Lordships will humbly advise His Majesty that this 
al should be allowed, that the decree of the -High Court 
Id be set aside and the decree of the Subordinate Judge 
‘red. The first and second respondents will pay the 
llant’s costs in the High Court and of this appeal. 


Solicitors for Appellants: Hy. S. L. Polak & Co. 
Solicitors for Respondents: T. L. Wilson & Co. 


K. S. Appeal allowed. 


if 


UDGMENT.—The Attavar Panchayat Court tried the suit 
which we are concerned on 12th January, 1937, in the- 
ice of both parties and adjourned it to 14th January, 1937 
irther evidence. The plaintiff was then absent; but instead 
missing the suit for default, as it should have done under 
_it purported to dispose of the suit on the merits. The 
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dlaintiff later filed a petition before the Kadiri Panchayat Court, 
which had succeeded to the jurisdiction of the Attavar 
Panchayat Court, to set aside the decree of the Attavar 
Panchayat Court passed in default. In an elaborate judgment 
the Kadiri Panchayat Court held that the plaintiff had had good 
zause for non-appearance and set aside the decree and restored 
he suit. The defendants thereupon filed an application before 
he Principal District Munsif of Mangalore to have this order 
juashed as being without jurisdiction. The learned Munsif 
jeld that the order restoring the suit was without jurisdiction 
and therefore acted under S. 73 of the Village Courts Act and 
juashed the order. The plaintiff has come to this Court in 
revision. 

In Nasir Khan v. Itwaril, a somewhat similar question 
resented itself. In the absence of the appellant and his pleader, 
in appellate Court purported to dispose of the appeal on its 
nerits; and the question that arose in the High Court was 
whether a second appeal would lie. If the appeal had been 
lismissed for default, no appeal would have laid: but if it was 
lismissed on the merits, a second appeal did lie, and the learned 
fudges held that they had to consider not what the Court below 
sught to have done but what it actually did. It held that the 
ower appellate Court had in fact disposed of the appeal before 
t on the merits, even though it had no jurisdiction to do so. 
As it was disposed of on the merits, a second appeal lay. That 
lecision was followed by a single Judge of the same High 
~ourt—who was also a party to that decision—in Madho Dass 
r. Maharajah of Benares?, In Phul Kuar v. Hashmatullah 
Khan, which has been referred to for another purpose by the 
earned Advocate for the petitioner, it seems to have been 
greed by both sides that although the lower Court should have 
lisposed of the proceedings before it in default of appearance, 
t did not in fact do so; and the disposal was treated in the 
High Court as being on the merits. So there is no doubt that 
he learned District-Munsif was right in holding that the dis- 
osal of the Attavar Panchayat Court was a disposal on the 
nerits and that the remedy of the respondent lay by way of an 
pplication to the District Munsif to quash the order that was 
passed without jurisdiction. 
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It is argued that even though the order of the Kadiri 
Panchayat Court is one setting aside a decree passed in default, 
it is valid as a review of the previous judgment. In Phul Kuar 
v. Hashmatullah Khan! such a remedy was allowed; but there 
was no difficulty there because the learned Judges were dealing 
with an ordinary civil suit in which a petition for review lies. 
The Village Courts Act however makes no provision for 
reviews; and it has’ been made clear in many decisions 
(Anantaraju Shetty v. Appavu Hegade? is one of them) that 
unless a statute provides a remedy by way of review, the Court 
cannot review its own judgment except in very exceptional 
circumstances, such as for example, where it’ passed an order 
inadvertently or on account of some false representation by the 
officers of the Court. One cannot therefore take the order of 
the Kadiri Panchayat Court as a lawful order passed in review 
of the order of the Attavar Panchayat Court. 


Finally, it fas been urged that the learned Munsif ought 
not to have interfered with an order that was obviously just, 
and that he might well have himself quashed the order of the 
Attavar Panchayat Court and restored the suit in the way the 
Kadiri Panchayat Court did. It does not however appear 
either that an application had been made by the defendants to 
the Court asking it to do that or that such an application would 
have been in time. Itis pointed out that it is still open to the 
petitioner to apply to the District Munsif’s, Court under S. 73; 
because S. 73 gives a discretion to the Court to entertain an 
application even after the expiry of sixty days. However, we 
are not concerned in this Revision Petition with an — 


` which has not yet been made. 


In- tbe result the petition fails and is dismissed with costs. 
K. C. Peithon dismissed, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE PANDRANG RoW.. 
C. Gopalachariar .. Petitioner® (Defendant) 


v. 

Deepchand Sowcar .. Respondent (Plaintiff). 
Pensions Act (XXIII of- 1871). Ss. 10 and 1i—"Commuted portion of 

pension” —Exemption from aitachment—Civil Pensions (Commutation) Rules, 


1. (1915) I.L.R. 37 All. 460. 2. (1919) 37 M.L-J. 162. 
*C. R. Ps. Nos. 751, 752, 753 and 771 of 1940. 25th September, 1940, 
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r. 6—“Money dne on account of pension”"—Commuted portion of penston 
whether falls under. 


The intention behind the provisions of S. 11 of the Pensions Act is 
applicable equally to the commuted portion as well as to the uncommuted 


portion of a pension, and such commuted portion will be “money due or to 
become due on account of pension”. Consequently the commuted portion 
of the pension due to a retired Government servant is not liable to attach- 
ment at the instance of his creditors. 


The Munscspal Council, Salem v. Gururaja Rao, (1934) 68 M L.J. 118: 
IL.R. 58 Mad’ 469. considered. 
Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the order of the District 
Court of Chingleput dated 23rd February, 1940 and made in 
A. S. No. 160 of 1939 (E. P. No. 479 of 1939 on the file of 
the Court of the District Munsif of Conjeevaram in S.C. S. 
No. 279 of 1937, Sub-Court, Chingleput), etc. 


M. E.. Rajagopalachari and C. Krishnamachari for 
Petitioner. 


K. Bhashyam Aiyangar and T. R. Srinivasan for 
Respondent. 


The Court delivered the following 


JUDGMENT.—In these connected Civil Revision Petitions 
from the orders of the District Judge of Chingleput in appeals 
which were heard together, only one point arises’ for determina- 
‘ion, namely, whether the commuted portion of the pension due 
to the petitioner by the Government is liable to attachment at 
che instance of creditors of his in view of S. 11 of the Pensions 
Act (XXIII of 1871). The petitioner is'a retired postal 
oficial and a portion of his pension was commuted sometime in 
March, 1939, or thereabouts and the commuted portion of ihe 
9ension amounted to Rs. 3,500 and odd, and a payment order 
‘or this amount was forwarded to the postmaster, Conjeevaram, 
for delivery to the petitioner. As the learned District Judge 
»bserves, the only act remaining tobe done by the petitioner is 
© take delivery of the payment order and to cash it at the local 
reasury. Before he could do so attachments were made at the 
nstance of certain money-lenders. On objection by the peti- 
ioner that the attachments were illegal in view of the provisions 
JÉ S. 11 of the Pensions Act, the Courts below have held that 
uis ‘contention is not well fouhded and have confirmed the 
ittachments. 


There is no doubt that in view of the Bench decision in 
The Municipal Council, Salem v. Gururaja Raol, when a pension 
is commuted or a portion thereof, it ceases to be pension and 
becomes | a capital sum. This decision is binding on me and I 
have to proceed on the basis that the commuted portion of the 
pension, cannot be treated as pension after the commutation. It 
has been brought to my notice that a certain passage 
which was quoted and relied: upon in Municipal Council, 
Salem v. Gururaja Raol from Crowe v. Price® is to be found 
no doubt in the Law Journal Reports (Crowe v. Price) 
but is not to be found in the report of the same case in Crowe 
v. Price®, It would seem indeed that the latter report gives a 
revised version of the judgment of Lord Coleridge, C.J. Nothing, 
however, turns on this, because apart from this passage which 
is relied on in The Municipal Council, Salem v. Gururaja Raol, 
the Bench has clearly laid down that after commutation the 
portion of the Pension that was commuted ceases to be pension. 

The point for determination is however not concluded by the 
decision in The Municipal Council, Salem v. Gururaja Raol, for, 
that was a case in which the question was whether the commutéd 
portion of the pension was ‘income’ for the purpose of assessing 
profession-tax in a municipality. In the present cases it was 
urged in the Courts below, and the same contention is repeated 
in this Court,-that the commuted portion of the pension is not 
attachable by reason of the provisions of S. 11 of the Pensions 
Act which runs as follows: 

“No pension granted or continued by Government on political considera- 
tions, oron account of past services or present infirmities or as a compas- 
sionate allowance, and no money due or to become due on account of any 
such pension or allowance, shall be liable to seizure, attachment or sequestra- 
tion by process of any Court in British India, at the instance of a creditor, 
for any demand against the pensioner, or in satisfaction of a decree or order 
of any such: Court.” 

Reliance is specially placed on the clause “and no money 
due or to become due on account of any such pension or 
allowance,” because in view of the Bench decision in The 
Municipal Council, Salem v. Gururaja Raol, it is not really 
possible for the petitioner to contend successfully that that the 
commuted portion of the pension is still pension so as to bring 
these cases under the first portion of the section. The question 


therefore is whether the commuted portion of the pension—I 


1. (1934) 68 M.L.J.118: 58 Mad. 469. 
2. (1889) 22 Q.B.D. 429. 3. (1889) 58 L.J.R.Q.B.D. 215, 


IT] THE MADRAS LAW JOURNAL REPORTS. 785 


1m using these words: “commuted portion of the pension” as 
hey are the words employed in the rule relating to this subject 
which defines the legal effect of an order of commutation; 
amely, r. 6 (2) of Civil Pensions (Commutation) Rules—is 
money due or to become due on account of pension.’ The 
oint is not covered by any authority; in any case no authority 
yearing on it has been quoted before me and no judicial inter- 
retation of the words ‘on account of’ has been brought to my 
1otice. The phrase is a phrase used in ordinary parlance and it 
is certainly not a term of art which has acquired a definite or 
orecise meaning in law. The ordinary dictionary meaning of 
he phrase has to be ascertained and applied to the facts of the 
resent cases. The meaning given in the New English Diction- 
iry as well as in Webster's Dictionary is “for the sake of”, ‘by 
reason of” or “because of.” Now can it be said that the com- 
muted portion of the pension is not money due on account of the 
yension? Though the pension has been commuted, still can it be 
said that money due because of, or by reason of such commuta- 
ion is not money due on account of the pension? It is 
Irought to my notice by the learned advocate for the 
yetitioner that S. 10 which relates to commutation of pension 
s part of Chapter III which is headed ‘Mode of payment’. 
[n other words, the commutation of pension is regarded as a 
node of payment of pension. If so, can it be reasonably urged 
hat payment of the commutation amount is not payment on 
iccount of the pension, though not of the pension itself, 
yecause after commutation it ceases to be pension? I see no 
rood reason why it should be deemed to be otherwise. No 


loubt money is due immediately under the commutation order, 


nut the commutation order itself is on account of a pension 
which was commuted or a portion of the pension which was 
commuted. The intention behind the provisions of S. 11 of the 
Pensions Act is applicable to the commuted portion as well as 
o the uncommuted portion of the pension and the language of 
5. 11 does not appear to exclude from its protection the money 
hat is due under a commutation order commuting a part of 
he pension. I am therefore of opinion that in these cases ‘the 
ittachments were contrary to the provisions of S.11 of the 


Pensions Act, and it follows therefore that these petitions must ` 


x allowed and the attachments must be set aside with costs in 
ill-the Courts. . a ae 


B. V. V. ——— Petitions allowed. 
99 


delivered by 

ioner obtained a decree 
nembers of their undivid- 
5 on the file of the District 
.2,967-4-0 ona promissory 
by the respondents Nos. 1 


28th August, 1940, 


uuuer tae expianation to >. &, the renewal OI a deDt OF ITS 
inclusion in a fresh document must be by the same debtor, 
and we have further held in Doraskannu Odayar v. Veerasams 
Padayachs® that when a member of a joint Hindu family 
executes a fresh document for a pre-existing liability binding 
on the family but incurred on its behalf by another member, 
such previous debt can be regarded as renewed or included in a 
fresh document within the meaning of the explanation to S.8 
of the Act, as the debtor in each case is the same person, 
namely, the joint family [see S. 3 (1) of the Act]. If, 
therefore, the promissory note of 1929 executed by the father 
of the fourth respondent jointly with two strangers was for a 
debt binding on the family, the case would fall under the expla- 
nation to S. 8 and the decree would have to be scaled down 
with reference to the principal advanced under the earlier note 
of 1929. This question, however, has been left undetermined by 
the Court below as it held that it was not necessary for the 
purpose of the explanation to S. 8 that the debtor should'be 
the same, a view which we have held to be untenable. If, 
on the other hand, it were found that the earlier note was 
not executed for a debt binding on the family, the question 


1. (1940) 2 M.L.J. 517. 2. (1939) 2 M.L.J. 609, 
3. (1940) 2 M.L.J. 651. 


sauc: wuu wcu UUTIUg Woe pendency ort te suit naving Deen a 
party to both promissory notes, We consider that it is not 
necessary for the application of S. 8 that the parties to the 
earlier and the later debts should be absolutely identical. As 
observed by us in Doraikannu Odayar v. Veerasamt Padayachil 
there may be cases in which a debt due jointly and severally 
from A and B is included in a fresh document executed by 
A alone or cases in which a debt solely due by A is included 
in a fresh document executed by A and B. There is no 
obvious reason why the explanation to S. 8 should not be appli- 
ed to cases of that sort when the application for scaling down 
the debt is made by the person who is a debtor under both the 
instruments. Even if the later transaction in such cases cannot 
be deemed to be a ‘renewal’ in the strict sense of the term, 
it would amount to an inclusion of the pre-existing liability of 
the common debtor in the later document. The fourth respon- 
dent will thus be entitled in any case to the benefit of the expla- 
nation in scaling down the decree under S. 8. 

The order of the Court below is set aside and the applica - 
tion under S. 19 is remitted to the lower Court for disposal in 
the light of this judgment. The costs of this revision petition 
will abide the result. : 


Petition allowed. 
K. S. i 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MeR. Justice WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 
Kolathoor Soolapani Moopil Variar . . Petitioner* ( Respondent- 
l Plants ff ) 
V. e 
Vayanakare Thekke Veettil Veloor Respondent (Petitioner- 
alias Amminikat Mele Veettil 9th Defendant). 
‘alias Etachole Kunhihileshmi 
alias Kunhimalu Amma. 


Madras Agriculturists’ Rekef Act (IV of 1938), S.3 (W), Proviso D and 
S. 15—Kanom—S sti for redemption—Kanom held by torwad which was a 





1. (1940) 2 M.L.J. 651. 
"CRP. No. 611 of 1939. . 3rd September, 1940. 


Il] THE MADRAS LAW JOURNAL REPORTS. 789 


jenmi paying more than Rs. 500 as land revenue at the time of swit—Subse- 
quent paritiion assigning kanom right to one tavazhi which pad less than 
Rs. 500 as land revewue—Such tavarhi entitled to benefit of S.15 of Act IV 
of 1938—Effect of scaling down under S. 15 on application under Ss. 22-24 of 
the Malabar Tenancy Aci. 


After a suit for redemption of a kanom held by a tarmad which was a 
jenmi paying more than Rs. 500 as land revenue there was a partition by 
which the panom was allotted to one tavashi which paid less than Rs. 500 as 
land revenue. In an application for scaling down by the tavashi, 

Held, the tavashi was under a liability to pay the rent such as would 
entitle it to claim the benefits of S. 15 of Act IV of 1938. 


Perianna v. Sellappa, (1938) 2M.L.J. 1068: LL.R. (1939) Mad. 218 
followed. 


Cheeru v. Chathu Nambiar, (1940) 2 M L.J 451, referred to. 
On payment of the arrears of rent as scaled down the tavashi is entitled 
to the benefits under Ss. 22 to 24 of the Malabar Tenancy Act. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Walluvanad, dated 27th October, 1938 
and made in I.A. No. 993 of 1938 in O. S. No. 212 of 1934. 

P. Govinda Menon for Petitioner. 

A, P. Kuttisankara Menon for Respondent. 

The judgment of the Court was delivered by 

Wadsworth, J—The petitioner here was the plaintiff in a 
suit to redeem a Malabar kanom. An application was filed 
in that suit by the ninth defendant for relief under S. 15 of 
Madras Act IV of 1938. That application was granted and 
it is this order that the plaintiff-petitioner seeks to revise. 

The kanom in question was executed on 23rd March, 1915, 
and it contained a provision that in case of default of payment 
of rent to the jenmi, the latter could adjust the arrears of 
rent due with interest thereon to the kanom amount. There 
was a default and on 10th September, 1934, the plaintiff 
filed a suit for redemption appropriating the arrears towards 
the amount which was due under the kanom and claiming to 
redeem the kanom on*payment of the balance Rs. 715 and 
odd. At the time of this suit, the kanom right was held by 
the tarwad of the defendants which admittedly paid more 
than Rs. 500 as land revenue and was therefore not an 
agriculturist, having regard to the Proviso D to S. 3 (i) of 
Act IV of 1938. On 5th July, 1935, there was a partition in the 
defendant’s tarwad and at this partition the kanom right in 
question was assigned to the tavasght represented by the ninth 
defendant. This smaller group pays less than Rs. 500 as 


Wads- ` 
worth, J. 


TeaSOMMp 1U wie Ueroww se + vieweru te wore re 
view is taken by King, J., in C heeru v. Chath 
in a case arising under S. 15 of Act IV of 1938. 
A further contention relates to the effect of S 
‘Malabar Tenancy Act which provides that the 
obtain a renewal on deposit of all arrears with int 
at the contract rate, if any, up to the date of the 
suggestion is that to apply the provisions of S. 15 ¢ 
1938 would amount to a repeal of the provisions 
the Malabar Tenancy Act. We are unable to accep 
tion. By applying the provisions of S. 15 of Madr: 
1938 to this case, the amount of the arrears d 
tenant becomes liquidated by a deposit in accorda 
terms of that section. When the Court has to d 
application under 5s. 22 to 24 of the Malabar Ten 
has to look to the arrears due at the time of its o1 
deposit of those arrears it will order renewal in fa 
tenant When ascertaining the amount of the arrea 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Smr ALFRED Henry LIONEL LEACH, C href» 
lusiice AND MR, JUSTICE KRISHNASWAMI AIYANGAR. 


Madhavi Amma and others .. Appellants ( Appellants- 
Defendants 1 to 3) 


v. 

Kongot Patinhare Pathayapura tar- Respondents (Respon- 
wattil Chirudevi Amma’s son dents-Plaintif and De- 
Nagappan Nayar and others. fendants 4 to 6). 
` Madras Morumakkatiayam Act (XXII of 1933), Ss. 38 and 43—Suit bya 

avazhi under S. 38 for partstion after application io Collector under S. 43 by 

tome members for registration of tarwad as im partible—Subsequent order 


‘or registration as imparithle—Effect on swii—Doctrine of lis pendens—If 
wekcable. 


Certain members of a tarwad applied to the Collector under S. 43 of the 
Marumakkattayam Act for registration of the terwad asimpartible. After 
10tice of the application a tevashi filed a sult in the Civil Court under 
>. 38 for partition of the tarmad. Notwithstanding the suit for partition, 
he Collector proceeded with the application and ordered the registration of 
he tarwad as impartible. As to the effect of the registration on the suit, 


Field, (1) that the pendency of the application under S.43 did not 
reclude a tavashs from filing the suit under S. 38; (2) that the filing of the 
iuit put an end to the right of the other members of the tarmad to apply 
inder S, 43 and the Collector had no power to order the registration; and 
3) that the doctrine of Hs pendens has no application to the case. 


Appeal under cl. 15 of the Letters Patent against the 
judgment of the High Court, dated 7th October, 1938 in A. A. 
J. No. 435 of 1936, preferred to the High Court against the 
order of the District Court of South Malabar, dated 8th July, 
1936 and made in A. S. No. 55 of 1935 (O. S. No. 409 of 
1933, District Munsif’s Court, Alatur). 

B. Sttarama Rao for Appellants. 


Ch, Raghava Rao and M. Chinnappan Nair for Respon- 
Jents. 


The jadgment of the Court was delivered by 

The Chief Justice.—The parties are members of a Maru- 
nakkattayam tavashi. On the 15th of August, 1933, certain 
members of the tarwad, representing a two-thirds majority, 
applied to the Collector for the registration of the tarwad as 
impartible under S. 43 of the Marumakkattayam Act, XXII of 
1933. As required by the statute, notice of the application was 
served upon the first respondent, who on the 23rd of October, 








*L. P.A No. 9 of 1938, lith December, 1939. 
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1933, filed a suit in the Court of the District Munsif of Alatur 
for partition of the tarwad under the provisions of S. 38 of the 
Act. Notwithstanding the suit, the registration application was 
proceeded with and resulted in the Collector passing an order on 
the 15th January, 1934, for the registration of the tarwad as 
impartible. The District Munsif held that the registration of 
the tarwad had the effect of defeating the suit and accordingly 
he dismissed it. The respondent then appealed to the District 
Court of South Malabar. The District Judge held that the 


registration of the tarwad did not affect the respondent's right ` 


to bring the suit and he remanded it to the trial Court to be 
dealt with on the merits. The defendants then appealed to this 
Court. This appeal was heard by King, J., who concurred ~in 
the decision of the District Judge. The present appeal is from 
the judgment of King, J. . 

S. 38 of the Act states that any tavashi represented by the 
majority of its major members may claim to take its share of 
all the properties of the farwad over which it has power of 
disposal, and separate from the tarwad, provided that no tavashs 


shall claim to be divided from the tarwad during the lifetime of 


an ancestress common to the tavazhi and to any other tavashs 
or tavashis, of the tarwad, except with the consent of the 
ancestress, if she is a member of the tarwad. There is an 


explanation to the section which says that for the purposes of, 


Chap. VI (which deals with the right of partition) a male 
member of a tarwad or a female member without any living 
child or descendant in the female line, shall be deerned to be a 
tavashi if he or she has no living female.ascendant who is a 
member of the tarwad. The respondent has no living female 
ascendant and he himself constitutes a tavasht. Therefore he 
had the right to institute the suit for the partition of the tarwad., 

SubS. (1) of S. 43 allows two-thirds of the major 
members of a tarwad to present a petitton to the Collector for 
the registration of the tarwad as impartible. Sub-S. (3) states 
that if after giving notice to all the major members of the 
tarwad and making such enquiry as he deems fit, the Collector 
is satisfied that not less than two-thirds of the major members 
of the ftarwad have signed the petition with their free consent 
and desire the registration of the tarwad as impartible, he shall 
register the farwad as impartible. S. 43 is embodied in Chap. VII 
which deals exclusively with impartible. tarwads. Chaps. VI 


i—i i I M eaaa 
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and VII stand apart and there is nothing in any of the 
sections of these two Chapters which suggests that a tavashi is 
precluded from filing a suit for partition because there happens 
to be pending an application for registration under Chap. VII. 

If the ordinary rule of Hindu Law that the filing of a 
partition suit involves the automatic severance of the joint 
status applies, it is clear that there would be no power in the 
Collector to register a tarwad as impartible once a suit for 
partition has been filed. It is not contested that the ordinary 
tule of Hindu Law does apply. In fact ‘it was so held in 
Kuncht Amma v. Minakshi Ammal. This being the position, 
the filing of the suit on the 23rd of October, 1933, put an end 
to the right of the other members of the tarwad to apply for 
registration under S. 43, and the Collector had no power to 
order registration. His order of the 15th of January, 1934, 
must be regarded as being null and void. 

Mr. Sitaratna Rao has suggested that the doctrine of lis 
pendens applies and that, inasmuch as the. application under 
S. 43 was filed first, the suit was incompetent. The doctrine 
of lis pendens obviously can have no application here. There 
is a right to partition given in Chap. VI and there is nothing 
in Chap. VII which prevents that right being exercised while 
the tarwad remains unregistered. 

We consider that the decision under appeal is correct. The 
appeal will be dismissed with costs in favour of the first res- 
pondent. 

KS. Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT ee 

[Appellate Jurisdiction. ] 

PRESENT :—SIR ALFRED HENRY LIONEL LEACH, Chief 
Justice AND Mr. JUSTICE Horwi., 

Messrs. Devidoss & Co., a Firm of cloth” Appellants 
merchants, carrying of business in Commer- (Plainiffs) 
cial Street, Bangalore 





v. f 
Alathur Abboyee Chetty &Co., a Firmof piece- Respondents 
goods merchants, carrying on business at 34 (Defendants). 
_ Godown street, George Town, Madras. 
Trade marks and trade names—I nfringement—Acquwiescence of plaintiffs 
—Effect—Costs—Successful defendants’ righi to. 
(1935) 70 M.L.J. 114: I.L.R. 59 Mad. 693, l 


a S. A. No. 5 of 1939 13th September 1940, 





Madhavi 
dg 


Nagaðjan 


Leach, CJ. 


the exercise of the Ordinary Original Civil Jurisdiction « 
High Court in C. S. No. 206 of 1935. 
Nugent Grant and C. Srinivasa Chart for Appellants 
V. Radhakrishnayya for Respondents. 


The Court delivered the following 


JUDGMENTS: The Chief Justice.—The suit out of whi 
appealarises was instituted by the appellants on the origin 
of this Court fora declaration that they were entitled excl 
to the use of a certain trade mark and for a per 
injunction restraining the respondents from using a : 
mark. The defence was threefold. In the first place : 
said that the respondents had the right to use the 
complained by reason of concurrent user. In the seconc 
it was said that the appellants had in any event lost the ri; 
exclusive user by reason of their acquiescence in the respo 
using the marks now complained of. The third ple: 
that the appellants had abandoned any rights they might 
fad in the mark. The learned trial Judge (Gentle, J. 
that the use by the respondents of the mark complained c 
an infringement of the rights of the appellants, b 
appellants had acquiesced in the course of conduct pursu 
the respondents and therefore they were not entitled to 
On this ground he dismissed the suit but without cost. 
appellants challenge the finding of the “learned Judge th: 
acquiesced in the use of the mark by the respondents ai 
respondents support the judgment on the grounds advan 
them at the trial They further contend that the ] 
Judge should have allowed them their costs. 

The appellants are piecegoods merchants carryi 
business in Bangalore and the respondents are piecegood 
chants carrying on business in Madras. The parties | 
however, confine their businesses to these places. The apy 
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deal in longcloth, shirtings and twill of Indian manufacture. 
Except for one shipment of goods in 1930 they have never 
dealt in piecegoods manufactured in England. The respondents 
do not deal in piecegoods of Indian manufacture, but impórt 
from England longcloth shirtings, twill and similar goods. The 
goods dealt in‘by the respondents are admittedly of superior 
quality to those dealt in by the appellants and command con- 
siderably higher prices. The learned Judge found as a fact 
that the business of the respondents caused no financial loss to 
the appellants and it is manifest that anybody who applied to 
the respondents for cloth would not get an inferior, but a 
superior article. 

The mark of which the appellants claim the exclusive 
right of user consists of a figure of a baby sitting on four 
pieces of cloth and holding a rattle in the right hand. Above 
the figure is the word ‘baby’ in English, and at the sides the 
jame word in Nagiri, Urdu, Kanarese and Tamil. The mark 
somplained of consists of the figure of a baby kneeling with its 
iands upon a single piece of cloth, partly unrolled, and under- 
aeath are the words ‘ Baby Brand’ in English, and the word 
‘Baby’ in Nagiri, Urdu, Telugu'and Tamil. It is conceded 
by the respondents, as it must be, that if the appellants are 
entitled to the exclusive use of their mark, the mark adopted by 
-he respondent will constitute an infringement of the appellants’ 
right. According to the plaint the appellants adopted their 
mark in the year 1927, but tbis has not been proved. Despite 
the allegations of acquiescence and abandonment advanced by 
he respondents no one from the appellants’ firm has ventured 
© go into the witness box. Therefore it has not been proved 
hat the appellants adopted the mark in 1927, but the respond- 
nts have admitted that the appellants used it in 1929 and for 
he purpose of this case it may be taken that it was adopted 
xy the appellants in that year. The respondents decided to 
ise the mark which they now claim as theirs in the early 


art of 1930 and they used it on goods imported into this’ 


sountry in August of that year. It was conceded by the 
ippellants in the course of the hearing of the appeal that 
n instructing their suppliers in England to mark their goods 
with the mark complained of the respondents acted in good 
‘aith and in entire ignorance that the appellants had already 
idopted the mark of a baby. Further, it was’ accepted that 
he respondents have never used their mark on piecegoods of 


v, 
. Abboyee 
Chetty 
& Co. 


Leach,-C.J : 


to goods manufactured in and imported from England. 


In the course of his judgment the learned Judge has 
observed that it would appear at one time that piecegoods 
merchants in India were under the impression that if a trade 
mark were registered in England this would result in protection 
in India. That there was this impression is shown from the 
conduct of the parties in this case. On the 25th September, 
1930 the respondents wrote to their suppliers in Manchester 
asking them to obtain the registration of the mark in suit as 
their own trade mark. The suppliers took steps to carry out 
their instructions, but it was discovered that other merchants 
were using a ‘Baby trade mark and that the appellants had 
themselves applied for registration in England of their mark. 
It was also ascertained that the appellants’ application had not 
been granted and the mark claimed by them had been placed on 
the ‘Refused list’. In a letter dated 5th February, 1931, the 
suppliers wrote to the respondents stating that by allowing 
their mark to go on the ‘Refused list’ no one could obtain regis- 
tration of a similar mark and if they continued to use it for two 
or three years they might make’an application for it to be put 
on the registered trade mark list, this privilege being given as 
the result of user of the mark. There was lengthy correspon- 
dence between the respondents and their suppliers with regard 
to registration in England and letters also passed between the 
respondents and a firm of trade mark agents from whom the 
respondents sought and obtained advice at’the suggestion of 
their suppliers. The result of the advice was that the respon- 
dents decided not to proceed with their application for registra- 
tion in England and not to expend money in advertising their 
claim to the mark in India, but to continue to use the mark on 
the goods imported by them. The appellants were confining 


, the use of their mark to goods of Indian manufacture and in 
. following the course which they did I am of the opinion that the 


respondents considered that they were acting within their rights. 


On the 18th April 1931 the appellants’ legal adviser wrote 
to the respondents complaining of the infringement of their 
trade mark. The respondents were called upon to refrain from 
using the mark, to withdraw all goods bearing the mark from 
the market and to pay Rs. 5,000/- by way of damages. “ On the 
28th April, 1931, the legal adviser of the respondents replied 
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to this letter and denied that the mark had in the minds of the 
public become associated with the appellants’ goods. It was 
asserted that the respondents were merely using the mark on 
English goods and that if a suit were filed it would be defended. 
The appellants took no further steps in the matter and the 


business of the respondents in the goods bearing the mark com- , 


plained of continued to increase greatly year by year. From 
14th August, 1930 to 31st December, 1935, the. total -valueof the 
goods imported by the respondents bearing this mark amounted 
to nearly Rs. 17,000,00, or over £127,000. In addition to the 
capital which the respondents had to provide for the shipments 
they expended Rs. 20,000 in advertising and in other ways in 
popularising their goods. That the appellants knew of this 
cannot be doubted for a moment and they were content to allow 
the respondents to use the mark on the imported goods ‘until the 
27th July, 1935, when they filed the present suit. For the 
purpose of stamping the -goods which the appellants imported 
from England in 1930 they sent a block to their suppliers. On 
the 30th March, 1931, a few months after they had imported 
their one and only lot of English manufactured goods, they 
wrote to the suppliers to return to them the block, which 
clearly indicated their intention not to deal any more in goods 
of this class made in England. 


At this stage it will be convenient to inquire how the 
doctrine of acquiescence has been applied in trade mark cases. 
For the appellants it has been contended that before this doc- 
trine can be applied all- the conditions stated by Fry, J., in 
Willmott v. Barberi, must be complied with. That case did 
not relate to a trade mark, but to an agreement for the lease of 
land. After stating that a man is not to be deprived of his 
legal rights unless he has acted in such a way as would make it 
fraudulent for him to set up those rights, Fry, J., stated in the 
following words the elements or requisites necessary to consti- 
tute fraud of this description: 

“ In the first place the plaintiff must have made a mistake as to his legal 
rights. Secondly, the plaintiff must have expended some money or must 
have done some act (not necessarily upon the defendant’s land) on the faith 
of his mistaken belief. Thirdly, the defendant, the possessor of the legal 
right, must know of the existence of his own right which is inconsistent 
with the right claimed by the plaintiff. If he does not know of it heis in 
the same position as the plaintiff, and the doctrine of acquiescence is 


1, (1880) 15 Ch. D. % at p. 105. 
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money or in the other acts which he has done, either directly or t 
abstaining from asserting his legal right. Where all these elements exis 
there is fraud of sucha natureas will entitle the Court to restrain tk 
possessor of the legal right from exercising it, but, in my judgment, nothin 
short of this will do.” 

These observations relate to a situation in which the plain 
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Rip Van Winkle policy of going to sleep and not watching what their rivals 
and competitors in the same line of business were doing. I accept the 
evidence of any gentleman who comes into the box and gives his evidence in 
a way which satisfies me that he is speaking the truth when he says that he 


individually did not know of the existence of a particular element or a parti- - 


cular factor in the goods marketed by his opponents. Butthe question is 
a wider question than that: Ought not he to have known: is he entitled to 
shut his eyes to everything that is going on around him, and then when his 
rivals have perhaps built a very important trade by the user of indicia which 
he might have prevented their using had he moved in time, come to the Court 
and say: ‘Now stop them from doing it further, because a moment of time 
has arrived when I have awakened to the fact that this is calculated to 
infringe my rights’. Certainly not. He is bound, like everybody else who 
wishes to stop that which he says is an invasion of his rights, to adopt a 
position of aggression at once, and to insist, as soon as the matter is brought 
to his attention, or as soon as, in the opinion of the Court, it ought to have 
come to his attention, to take steps to prevent its continuance: it would be an 
insufferable injustice were the Court to allow a man to lie by while his 
competitors are building up an important industry and then to come forward, 
so soon as the importance of the industry has been brought home to his 
mind, and endeavour to take from them that of which they had legitimately 
made use; every day which they used it satisfying them more and more that 
there was no one who either could or would complain of their so doing. The 
position might be altogether altered had the user of the factor or the element 
in question been of a secretive or surreptitious nature; but when a man is 
openly using, as part of his business, names and phrases, or other elements, 
which persons in the same trade would be entitled, if they took steps, to stop 
him from using, he gets in time a right to sue them which prevents those 
who could have stopped him at one time from asserting at a later stage 
their right to an injunction.” 


, In McCaw Stevenson & Orr, Lid. v. Lee Bros.1, acquies- 
cence for four years was held to be sufficient to preclude the 
plaintiff from succeeding. In 1897 the plaintiffs in that case 
registered the word ‘Glacier’ as a trade mark in respect of 
transparent paper as a substitute for stained glass. As the 
result of user the word had become identified with the plaintiffs’ 
goods. In 1900 the defendants commenced to sell similar 
goods under the name ‘Glazine’. In 1905 the plaintiffs com- 
menced an action for*infringement.: The defendants denied 
that the use of the word ‘Glazine’ was calculated to deceive and 
also pleaded acquiescence. A director of the plaintiff company 
admitted that he had known of the use of the word ‘Glazine’ 
by the defendants for four years—he would not say it was not 
five years. It was held that the plaintiffs failed on the merits 
and by reason of their delay in bringing the action. 


1 
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referred to clearly indicate that where a trader allows a rival 
trader to expend money over a considerable period in the . 
building up of a business with the aid of a mark similar to his 
own he will not be allowed to stop his rival’s business. If he 
were permitted to do so great loss would be caused not only to 
the rival trader but to those who depend on his business for 
their livelihood. A village may develop into a large town as 
the result of the building up of a business and most of the 
inhabitants may be dependent on the business. No hard and 
fast rule can be laid down for deciding whena person has, as the 
result of inaction, lost the right of stopping another using his 
mark As pointed out in Rowland v. Michell, each case must 
depend on its own circumstances, but obviously a person cannot 
be allowed to stand by indefinitely without suffering the 
consequence. 

I consider that in‘ this case there is amplé material to 
support the finding that the appellants have lost their right of 
action against the respondents by reason of their acquiescence in 
the respondents’ use of the mark complained of. During a 
period of four years the respondents built up a very large. 
business and it has not been suggested; indeed it would be idle 
to do so, that the appellants did not know of all that was going 
on. In addition to the capital sunk ir their business the respon- 
dents spent during this period Rs. 20,000 in popularizing the 
mark. There is no question of the respondents having the 
intention to steal the appellants’ trade. They were dealing in a 
better. class of goods and as I have already stated it was 
admitted by the appellants in this Court that the respondents 


adopted the ‘Baby’ mark in ignorance of the fact that the 
appellants were using it. 


i , 

On the 27th August, 1934, a Madras piecegoods merchant 
named K. R. Narayana Ayyar wrote to the appellants stating 
that he desired to use the ‘Baby’ mark on piecegoods and asked 
whether they had any objection to this course. It was pointed 


‘out to the appellants that the respondents were using this mark 


on their goods and it was suggested that he should be allowed 
the same privilege. The letter concluded, © ` 7g A 











1. 14 R.P.C,37 at 43. 
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“If, however, you have any objection to my using ‘Baby’ brand on my 
goods, kindly let me know of same immediately on receipt of this letter and 
so let me know as to the reason for your having allowed Messrs. Alathur 
Abboy Chetty and Company, Madras, to use ‘Baby’ brand. I have addressed 
this letter to you because I understand that you are the prior user of ‘Baby’ 
brand and not Messrs. Alathur Abboy Chetty and Company.” 


On the 4th September, 1934, the appellants replied as 
follows: 

“ You should know that we have long registered our ‘Baby’ trade mark 
and running in all the markets. Any colourable imitation of our marks will 
nake you liable under law for penalty for ‘infringement of trade marks’, 
which kindly note.” 

No reference was made in this letter to the fact that the 
respondents had been using the mark. K. R. Narayana Aiyar 
wrote again the next day to the appellants as no reference was 
made to the position of the respondents in the appellants’ reply. 
In this letter he said: 


“As stated in my letier of the 27th ultimo Messrs. Alathur Abboy 
Chetty and Company, Madras, have been using ‘Baby’ brand andI am very 
nuch surprised to see that since you say that you have long registered your 
Baby’ trade mark, they, the said Messrs. Alathur Abboy Chetty and Com- 
yany, Madras also should be using ‘Baby’ brand. How is this?” I am 
advised that any trade mark used by more than one isa common property, 
to say plainly, it is not the exclusive property of any one, and can therefore 
pe used by others also. Having regard to the fact, that ‘Baby’ brand is being 
ised by you and also by Messrs. Alathur Abboy Chetty and Company, 
Madras, I have no hesitation in saying that the said ‘Baby’ brand is 2 common 
property and can therefore be used by me and others also. If you alone had 
been using ‘Baby’ brand and not anybody else, then it is different matter 
altogether, but now there is also another person using the ‘Baby’ brand.” 


The reply to this letter was sent on the 13th September, 
1934 and consisted of these words: 

“In reply to your letter dated the 10th instant, we wish to refer you to 
sur letter No. 1973, dated the 4th September, 1934.” 

There is here a deliberate evasion of K. R. Narayana 
Aiyar’s pointed question with regard to the respondents’ user of 
the mark and the next qay he wrote to the appellants a letter in 
which he said: ; i l 


“Unless you give me a satisfactory reply to the points raised in my letter 
>f the 5th September, 1934, I am advised that you are not the exclusive 
ywner of the ‘Baby’ brand, because it is also being used by another party, 
Wessrs. Alathur Abboy Chetty and Company, and you have therefore no 
-ight to prevent me or anybody else from using ‘Baby’ brand on plecegoods.” 


To this letter no reply at all was sent and the present suit 
was not launched till some ten months later. Obviously the 


ippellants were unable to give an effective reply to these pointed 
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lah, CJ: 


in the use of the mark by the respondents I agree with the 
learned Judge that it is unnecessary to decide whether the res- 
pondents’ pleas of abandonment and user are well founded. 


With regard to the memorandum of cross-objections I con- 
sider that the respondents should have their costs in the Court 
below. That they adopted the mark in ignorance of the fact that it 
was being used by the appellants is not disputed, and in answer to 
a question put by the Court, Mr. Nugent Grant, on behalf of the 
appellants, made it clear that the appellants were not suggesting 
that the respondents had continued to use this mark in order to 
steal the appellants’ business. Where a plea of acquiescence or 
abandonment succeeds, especially where the defendant has 
taken the trade mark of another in ignorance and has used it 
in the mistaken belief, but sincerely ‘entertained, that he is 
acting within the law it would be wrong to deprive him of his 
costs. I would dismiss the appeal with costs and allow the 
cross-objections with costs. There will be a certificate for two 
counsel in both Courts. 

Horan, J.—I agree. 

K. 8. Appeal dismissed and memorandum of 

cross-objections alowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr, Justice PANDRANG Row AND Mr 
Justice HORWILL. 


R. M. S. Firm consisting of partners Raman .. Appellants" 


Chettiar and others (Plantffs) 
v. 
S. L. M. Muthuswami Odayar .. Respondent 
(Defendant). 


Transfer of Property Act UV of 1882), S. 18—Dedtecatton of lands for 
religious purpose—Public mainly to be benefited by dedication—Whether 
dedication valid. 

One ‘Af’, a Roman Catholic Christian, executed an agreement whereby 
he relinguished all his rights in his properties in favour of his sons and 
directed them to pay off his debts. He set apart 47 acres of nanja and punja 
lands for a charity called ‘Chinnayya Odayar Samadhi Dharmam’ for defray- 
ing the expenses of Pooja, etc. at the tomb of his father Chinnayya Odayar 
and of feeding pilgrims during the annual festival at Velanganniand for 
supplying oil to 1,000 persons during that time. A creditor of ‘MM’ attached 
the dedicated properties and M’s claim that the attachment could not be 
made as the lands were dedicated properties was allowed and the creditor 
sued for a declaration, that the charity was illusory and otherwise invalid. 
The lower Court upheld the charity, though it was of the view that that part 
of the dedication namely, for Pooja at the tomb of Chinmayya Odayar was 
bad as being one for superstitious uses. 

Held, that the entire trust was valid, that the dedication was mainly for 
the benefit of the public and hence will be saved by S. 18 of the ‘Transfer of 
Property Act. 

Most Reverend Joseph Colgan v. Admisistrator-General of Madras, 
(1892) LL.R. 15 Mad. 424, may not be good law after Bourne v. Keane, (1919) 
A.C. 815. 

Kayastha Patasala, Allakabad v. Mt. Baghwathi Devi, (1937) 1 M.L ne 
166: L.R. 64 LA. 5: 1.L.R. (1937) All. 3 (P.C), referred to. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tiruvarur in O. S. No. 39 of 1935. 

V. Ramaswams Atyar for Appellants. 

K. Bashyam Atyanger and T. R. Srinivasan for Respon- 
dent. 

The judgment of the Court was delivered by 


Pandrang Row, J.—This is an appeal from the decree of 
the Subordinate Judge of Tiruvarur dated 24th August, 1936, 
in O. S. No. 39 of 1935 on his file, a suit to set aside the order 
made ona claim petition on the 11th October, 1933, in favour 
of the defendant. The subject-matter of the dispute is about 47 
acres of land situated in two villages which were under Ex. I 
dated June 25th, 1927, dedicated for certain purposes connected 


* Appeal No. 7 of 1937. 8th February, 1940, 


Pandrang 
Row, J. 


Odayar. ‘he principal tacts ot the case are that the aerenaant 1s te 
_— head of a family which possessed considerable landed property 
Roa and also engaged in trade on a fairly large scale in several 
places. The landed property of the family was as much as 200 
velies, a veli being equal to about 64 acres. The defendant was 
assisted in the business by his three sons and the defendant and 
his sons executed Ex. I which is styled a partition deed on 25th 
June, 1927. The partners are however Christians and the 
phrase “partition deed” is perhaps not the correct description to 
be applied to the document. It is this document that was put 
forward as a shield by the defendant when the properties in 
question which had been dedicated for the purposes mentioned 
above were attached in execution of a decree obtained by the 
plaintiffs who are Nattukottai Chettis against the defendant. 
The claim put forward by the defendant on the strength of Ex. I 
was allowed and the attachment was cancelled and the present — 
suit was instituted by the plaintiffs to set aside the order on the 
claim petition and to declare that the properties covered by Ex. I 
are liable to be attached and sold in execution of the decree 
obtained by them against the defendant. The main contestin ~ 
the Court below centred round the question whether the dedi- 
cation made by Ex. I was valid. The finding was in favour of 
the defendant, that is to say, in the affirmative and the suit was 
dismissed with costs. The plaintiffs are the appellants and the 
game point which arose for decision in the Court below is the 
point for determination in this appeal. The truth of the 
document, that is to say, its execution or registration, is not 
denied and the only attack made on .it is in respect of its validity. 
This attack is based on more-than one ground and it will be 
convenient to deal with eath separately. In the first place it was 
contended that the dedication was not real but only sham or 
illusory; in other words, that there was no intention whatever to 
make a dedication or create a trust, but the document was 
executed merely for the purpose of screening the properties in 
question from creditors. So far as this ground of attack is 
concerned very little need be said in support of the finding of 
the Court below, for this part of the case has been very fully 
dealt with in the judgment appealed from and the attack on this 
part of the judgment was never very serious. It is not as if 
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the properties concerned formed any considerable portion of the 
properties of the executants. As mentioned already, the landed 
properties of the family were very considerable in extent, being 
about 1300 acres and what was dedicated by Ex. I was less than 
50 acres of land; a very small fraction, indeed, of the total pro- 
perty. It cannot be said that if the idea was to screen the pro- 
perties from the creditors the executants would have thought of 
screening only a very small fraction of their total property from 
the creditors. Secondly, there is no doubt that actually the 
purposes mentioned in Ex. I-for which the dedication was made 
were being carried out though much better evidence could have 
been perhaps adduced. There is very little reason to doubt the 
actual fact that the charities mentioned in Ex. I were being 
performed both before the document was executed and after- 
wards, and the dedication in Ex. I was merely to give 
permanency to what was being done for several years in com- 
memoration of the deceased father of the defendant who had 
died about 30 years before. As pointed out by the learned 
Subordinate Judge, action was taken after Ex. I as if it was a 
genuine dedication because a patta was taken out for the lands 
in the name of the charity, and receipts were being granted in 
the name of the charity. Lease deeds were also taken in the 
name of the charity and account books were maintained show- 
ing the extent of the income of these lands for the charity. It is 
also found that Ex. I was mentioned in all subsequent 
important transactions with the creditors, and it is obvious that 
but for Ex. I there could not have been these transactions. 
The main object of Ex. I, as a perusal of Ex. I will show, was 
to make arrangements for the satisfaction of the creditors of 
the family treating all the debts incurred by whichever member 
of the family as debts binding on the family and making all the 
properties belonging to the family liable in respect of such 
debts. The arrangemept was that the father, that is, the 
defendant, was to divest himself of all his rights in the pro- 
serties which, as mentioned already, were very considerable 
2xcept for a small house worth about Rs. 2,000 and all the 
properties of the family, that is, the entire 200 velis of land and 
-he outstandings due to the family with the exception of the 
sroperty reserved for the charity were placed in the hands of 
the sons for the express purpose of paying off all the debts, one 


>f the conditions being that the sons were not to alienate any 
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of the properties or to make any partition as between them- 
selves of the properties till all the debts were paid. It is thus 
clear that the main object of Ex. I was to make an efficient 
arrangement for the payment of all the creditors and incident- 
ally to make a small provision for a religious or charitable 
purpose. It is found that there was an endowment in respect 
of the tomb of the defendant’s grandfather which was being 
administered for a long time and it was nothing out of the way 
therefore for the defendant and his sons to agree to create a. 
similar endowment for the tomb of the defendant’s father. It 
ig really unnecessary to say more on this topic, for it is futile to 
contend that the dedication was not real or was only illusory. 
That the intention was to make a real dedication is clear not, 
only from the document itself but also from the surrounding 
circumstances and the subsequent conduct of the persons con- 
nected with the document. The attack therefore on the 
document on the ground that it did not make a real dedication 
of the properties for any religious or charitable purpose must 
fail. 


The real attack on the document is on the ground that it 
was in fraud of creditors and it is this aspect of thé case that has 
taken most of the time during the argument before us. In 
deciding this question regard must be had to the state of affairs 
at the time Ex. I was executed, that is, June 1927. In other 
words, we have to ascertain what was the actual financial con- 
dition of the defendant and his sons in June, 1927, when this 
dedication was made. This evidence has been analysed by 
learned counsel and the gist of the evidence is as follows, The 
assets of the family were a house worth Rs. 2,000 and 200 velis 
of land and certain outstandings. What exactly the out- 
standings were it is not possible to say and the appellants’ 
advocate has valued the lands at a flat rate of Rs. 300 an 
acre, proceeding on the basis of the price paid for the lands now 
in dispute under Ex. IIL The valuation therefore on behalf 
of the plaintiffs of the assets is Rs. 3,92,000 and it omits all 
mention of outstandings and is based on a mere estimate of the 
value of the lands and not on the actual values fetched subse- 
quently. It is not denied that the price of land fell after 1927 
and the evidence shows that 536 acres were sold in discharge of 
debts during the period 1930-34 for Rs. 2,64,000, making an 
average of nearly Rs. 500 an acre; and it is seen that another 
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540 acres -still remained subject to incumbrances to the extent 
of about Rs. 2,10,000. Making allowance for the fall in the 
price of lands after 1927, it would not be wrong to say that the 
value-of the lands in 1927 must have been at least Rs. 600 an 
acre. Even allowing only Rs.°500 an acre, the value of the 
lands, namely, 200 velis or 13,000 acres would be Rs. 64 lakhs. 
This figure, may, in our opinion, be taken as a conservative 
estimate of the value of the lands in June 1927. As regards 
the liabilities the statement furnished to us by the appellants’ 
advocate shows only Rs. 4,22,870 as the total amount of the 
debts. Out of this amount it is obvious that at least 
Rs. 40,000 should be deducted because this amount of 
Rs. 40,000 is included in the larger amount of Rs. 1,09,370 
shown as the amount due to the Hongkong and Shanghai Bank. 
A reference to the document relating to this debt at page 78 of 
the printed record shows that this debt of Rs. 40,000 was 
incurred on a promissory note executed on 26th July, 1927. It 
is thus clear that this debt of Rs. 40,000 was not in existence 
on the date of Ex. I. The finding of the learned Subordinate 
Judge is as follows :— | 
“Upon a review of the evidence of the parties as well as the transactions 


of the debts and discharge it appears to me to be safe to infer that the pro- 
perties were worth Rs. 5 lakhs and the debts did not exceed that figure.” 


He also points out that there are no sufficiently strong 
circumstances which indicate that there was any intention to 
defeat or delay creditors and that no creditor thought of chal- 
lenging Ex. I from 1927 onwards till the attachment was made 
by the plaintiff in 1933, though all the creditors would have 
been aware of the document very soon after it was executed. 
The third plaintiff in his evidence admitted that the value of the 
assets was Rs. 41 lakhs, on the then basis, that is to say, on the 
basis of the value in 1927. He said so even in his examination- 
in-chief and repeated it in cross-examination. It is therefore 
clear that even according to his own statement the assets are 
worth more than the amount of the liabilities, because, 
according to the statement furnished to us bythe appellants’ 
advocate, the liabilities were then only Rs. 4,22,870. This value 
is certainly less than the then value of the assets according to 
the third plaintiff himself. In this connection some allowance 
has to be made also for the natural propensity of mankind to 
take a rosy view of things and to value one’s own property at a 
little higher figure than would perhaps be fetched in the market. 


| ed Was d Peas ee ee — ro Pe seu as ee y — e w ~~ — 


aia not be regarded as valid in view of S. 14 of the 
Transfer of Property Act. There is really no substance in this 
contention. It is clear from S. 18 of the Transfer of Property, 
Act that the restrictions in Ss. 14, 16 and -17 do not apply in the 
case of transfers of property for the benefit of the public in 
the advancement of religion, etc. In this case there can be no 
doubt that the purpose was a religious one, that is to say, for 
the advancement of religion and there is nothing to show that 
it was not for the benefit of the public. If it had been intended 
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to attack the validity of the dedication in Ex. I, on the ground 
that there was no benefit to the public thereby, it should have 
been pleaded in so many words, for the question whether a 
particular charity was for the benefit of the’public or not is a 
question of fact on which evidence can be led. For instance, 
whether the offering of prayers at the tomb or the performance 
of other ceremonies there, are for the benefit of the public 1s a 
question that cannot be answered as a question of law; for the 
answer must depend on the beliefs entertained by the class or 
community to which the dedicators belonged. Even otherwise 
it seems to us that really the purpose of the dedication was not 
private. The main purpose was obviously for the benefit of the 
public. By far the more important purpose was the feeding of 
the poon pilgrims twice a day on ten days during the festival of 
Arogyamatha Swami at Velanganni without distinction of caste 
or religion and the distribution to them, the number not being 
less than 1,000 of oil on Wednesdays and Saturdays and’ also 
1,000 mud vessels. It is clear that it was a purpose that 
must necessarily consume by far the greater part of the income 
derived from the land set apart for this charity. No doubt it 
is added at the end later on that Arathanai and Japams should 
be daily performed at the grave with lights, flowers, incense, etc., 
according to the custom of the family. It does not follow that 
the introduction of this clause about the performance of japams 
etc., at the grave makes any difference. Even the feeding of the 
pilgrims and the distribution of oil among them is to be done 
in the name of the tomb charity or the Samadhidharmam as 
described in the document. The learned Subordinate Judge has 
stated with reference to the clause in Ex. I regarding the 
offering of prayers, japams, etc., at the tomb that the dedi- 
cation for such a purpose is not valid, relying on Most Reverend 
Joseph Colgan v. Administrator-General of Madras! which 
held, following the ¿older English cases, that a dedication 
for perpetual masses for the benefit of the soul of the 
departed was void as being one for superstitious uses. It may be 
necessary that the ruling in Most Reverend Joseph C olgan v. 
Admunistrator-General of Madras1, which relies on those old 
cases which were subsequently overruled by the House of Lords 
in Bourne v. Keane? may have to be considened if anything 
really turned on this aspect of the case. Our attention has been 


1. (1892) IL.R. 15 Mad, 424. 2 (1919) A.C. 815. 
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drawn to the recent case—Kayastha Patasala, ANahabad v. 
Mi, Baghwathi Devi} decided by the Privy Council in 1936. 
Though ‘that was a case in which the trust deed had not 
been attacked on the ground of being an attempt to defraud 
creditors, nevertheless in dealing with the question whether 
tħe trust itself is valid because the dedication was partly 
for purposes which were not for the public benefit can be 
raised in a suit of this kind has been decided by their Lord- 
ships of the Privy Council against the present contention of the 
appellants. In other words, even where questions may arise 
under Ss. 14, 16 or 17 of the Transfer of Property Act in 
connection with certain dispositions in favour of private 
persons, nevertheless an attack on the trust deed on such grounds 
cannot be made except in a suit for administration of the trust 
or the assets belonging to the person who made the dedication 
or created the trust. It is, however, not necessary to rely on 
this aspect because in this case there is no foundation laid for 
the attack on Ex. I on this ground, namely, that any of the 
purposes for which the dedication was made were purely for 
private benefit and not for the public benefit. It cannot be said 
that ex necessitate ret the offering of prayers, japams, etc., ‘at 
the grave can never be for the public benefit or for the benefit of 
any section of the public. In any case, this purpose appears to 
be obviously subordinate to the main purpose of the dedication 
which was to feed poor pilgrims and distribute oil among 
them during the ten days of a well-known festival in the neigh- 
bourhood, Such a dedication is obviously for the benefit of the 
public and it certainly advances religion according to the 
notions of the community to which the executants of Ex. I 
belong; in other words the feeding of poor pilgrims does 
advance religion according to the tenets of Roman Catholics, 
and it cannot be said therefore that.the dedication was not “for 
the benefit of the public” within the meaning of these words 
which are found in S5. 18 of the Transfer of Property Act. 
This attack on Ex. I on the ground that it offends against 
the provisions of S. 14 of the Transfer of Property Act is 
one of which no hint is given in the plaint. 


For the reasons given above we see no reason to inter- 
fere with the finding of the lower Court on the only question 





L (1937) 1 M.L.J. 166: L.R. 64 I.A. 5: LLR. (1937) All. 3 (P.C). 


II] THE MADRAS LAW JOURNAL REPORTS. S11 
which arises in this litigation, namely, the validity of Ex. I. 
Once Ex. I is found to be valid, it is ‘obvious the suit must 
fail, and the suit must therefore be deemed to have been 
rightly dismissed. The appeal is accordingly dismissed with 
costs of the defendant-respondent. 


Bano: Appeal dismissed. 





PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner of 
North-West Frontier Province. ] 
PRESENT :—VISCOUNT MAUGHAM, LORD WRIGHT AND SIR 
GEORGE RANKIN. 


Mirza Akbar Appellanti” 
v. 
King-Emperor Respondent. 


Evidence Act (I of 1872), S.10—Statements made by one of the cons- 
pirators after the conspiracy had ended—Admissibility. 


Communications between conspirators while the conspiracy was going on 
with reference to the carrying out of the conspiracy are relevant as evidence 
of the common intention but statements made after arrest or after the 
conspiracy had ended by way of description of events then past, are not 
admissible against the other parties. l 

Emperor v. Ganesh Raghunath, (1931) I.L.R. 55 Bom. 839 and Emperor v. 
Abami, (1910) I.L.R. 38 Cal. 169 (S.B.), approved. 

But where after excluding such statements, there was evidence sufficient 
to justify the conviction it is impossible to say that there was a failure of 
justice and the Judicial Committee will not interfere with the conviction. 

Appeal from the judgment of the Court of the Judicial 
Commissioner, North-West Frontier Province, dated 10th July, 
1939, which confirmed the conviction and sentence of death 
passed on the appellant by the Sessions Judge, Peshawar 
Division, on 8th May, 1939. 

H. D. Cornish and G. Greenwood for Appellant. 

G. D. Roberts, K.€. and W. Wallach for Respondent. 

28th May, 1940. Their Lordships’ judgment was deli- 
vered by 

Loro WRIGHT.—This is an appeal in forma pauperis by 
special leave from a judgment and order of the Court of the 
Judicial Commissioner, North-West Frontier Province, dated 
10th July, 1939. The Judicial Commissioner dismissed the 





* P, C. Appeal No. 15 of 1940. 28th May, 1940. 


Lord 
Wright. 


L AY LL ES W 


r coming to 


> murder in 
nitted under 
/120-B. He 
trial Judge, 
re, Peshawar 
nimously of 
ellant, were 


* 


rton to the 


II] THE MADRAS LAW JOURNAL REPORTS. 813 


his hand, the barrel of which smelt as if freshly discharged. 
There was an empty cartridge jammed in the barrel. When the 
appellant came up from the field in which he had been working 
about half-a-mile away from the scene of the murder, he assert- 
ed that Umar Sher was innocent and should be released, but the 
others present refused to do so. Umar Sher’s main defence 
seems to have been absence of motive. This fact, however, 
was relied upon by the prosecution as showing that he was a 
hired assassin bribed to commit the murder by the appellant and 
Mst. Mehr Taja, who were co-conspirators in that regard. 
This was found by the Court to have been the fact. The 
principal evidence of the conspiracy between these two prisoners 
consisted of three letters, two from the female prisoner to the 
appellant and one from the appellant to the female prisoner. 
The authenticity of the letters as being what they purport to be 
and the handwriting have not, and could not have, been con- 
tested before their Lordships. 


It will be convenient to set out the relevant portions of the 
three letters. The first isin the handwriting of Mst. Mehr 
Taja: 

“Greetings to thee, O my sweetheart. Mind not in the least if I have 
been hard on thee at times—pray forgive me for the same. In fact I feel 
offended when ill is spoken of thee. Khan Khela who had visited my house 
when Amir Jan was suffering from pain had a lot of talk against thee, but 
beware and lend not thy ears to these. They are archdevils. Partake not of 
anything from their hands. Now I shall sell myself and do this act if 
only I have thee atmy back. What a blissful hour it would be when with 
Amir Jan wailing over Ali Askar we contract our Nikah and enjoy oursel- 
ves. Benotangry, my darling, forthy sorrow makes me sad. However 
hard on thee I have been in the past, that is all past. Henceforth I solemnly 
promise to desist. I do fervently cherish the hope that God will make thee 
mine. Try and send Mir Aftab often to meso that I may talk to him. I 
have found out money for thee but thou must unhesitatingly find out the 
man. My heart is bursting for thee and I long for thee immensely. In the 
end accept my greetings.” 


The second letter ts also in Mst. Mehr Taja’s handwriting: 


“Letter to the sweetheart. Peace be on you. The fact, my darling, is 
that I am in great distress: otherwise I would not have conveyed thee such 
harsh things. I say these to thee forI am extremely distressed. Whom 
but thee have I as my own in this land of the Lord?........ I have a lot to 
tell you but I am helpless. For God’s sake spare not a moment or thou wilt 
ever repent my loss. They are all one against me. It would be better if 
aught thou couldst do. Accept greetings.” 


The third letter is in the handwriting of the appellant: 


“ My sweetheart and the bearer of my burden. If thou tauntest me in 
regard to my mother, what do I care for her? I look to my God and to thee 


814 THE MADRAS LAW JOURNAL REPORTS. [1940 


only for reliance. I cannot wait any more. For the sake of God and his 
Prophet, do try, or I will die. You must find out the money or I would die. 
Is it of my choice to be roaming about and thou be enjoying with him? But 
what shall I do? If I had my own way I would not have left you to remain 
with him. I am burning, and have pity on me, for God’s sake. To me, the 
passing of each day is like months and years. Once place thyself in my 
charge and satiate me with the honey of thy red lips. Even if thou cuttest 
my head off my neck, I would still yearn for thy white breast. This is my 
last word if only thou wouldst attend to it. I have vowed for thy sake at 
many a shrine. The house of the torturer will be rendered desolate. 
Mirza Akbar’s limbs have grown sapless after thee.” 

The judges in the Court below have found in these letters, 
their authenticity being established, evidence justifying the 
conviction of the appellant and Mst. Mehr Taja. The Judicial 
Commissioner, in dismissing these prisoners’ appeals, thus 
summed up the position, with special reference to the letters: 

“ There is a reference to Mirza Akbar by name in the letter in the hand- 
writing of the appellant, and the name clearly refers to the writer of the 
document. Furthermore, the three documents taken asa whole show that 
the two writers of the documents desired to get rid of Ali Askar so that 
they should marry each other, and there was a question of finding money for 
a hired assassin to getridof him. Subsequently, we find that Ali Asker 
was shot by a man who had no motive to shoot him. In addition to this, 
there was the strange conduct of Mirza Akbar when Umar Sher was 
arrested. There is no reason for doubting the statement of the witnesses 
that he did request that Umar Sher should be released. It is true that in 
their earlier statements the witnesses did not mention this fact, but the 
obvious reason is that they did not attach any importance to it at the time, 
because they had no conception as to what was the motive for the commis- 
sion of the offence. - 

In my opinion there is no doubt whatsoever that these two appellants 
Mirza Akbar and Mst. Mehr Taja did enter into conspiracy to murder Ali 
Askar and that they hired Umar Sher to commit the actual murder, which 
he did.” ' i 


_ The appellant’s contention, however, was that this 
conclusion was' vitiated by the admission as against him of a 
statement made by Mst. Mehr Taja before the examining 
magistrate after she had been arrested on the-charge of con- 
spiracy. That statement, which was ade in the appellant’s 
absence, was admitted in evidence both by the trial Judge and by 
the Judicial Commissioner on appeal as relevant against the 
appellant under S. 10 of the Evidence Act. The Judicial 
Commissioner said that it had been argued that S. 10 did not 
apply to any statement made by conspirators if the offence to 
commit which they conspired had actually been committed. He 
rejected that argument, and refused to hold that’ S. 10 had 
thai limited meaning, though he held that the evidence of the 
statement could not have great weight as against the appellant, 
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since he had not had any opportunity of cross-examining Mst. 
Mehr Taja upon it. In their Lordships’ judgment, the Judicial 
Commissioner misconstrued the effect of S. 10. - 

The English rule on this matter is in general well-settled. 


It is a common ‘law rule, not based on, or limited by, express 


statutory words. The leading case of R. v. Blake! illustrates 
the two aspects of it, because that authority shows both what is 
admissible and what is inadmissible. What in that case was 
held to be admissible against the conspirator was the evidence 
of entries made by his fellow-conspirator contained in various 
documents actually used for carrying out the fraud. However, 
a document not created in the course of carrying out the trans- 
action, but made by one of the conspirators after the fraud 
was completed, was held to be inadmissible against the other. 
No doubt what was contained in it amounted to a statement 
evidencing what had been done and also the common intent with 
which at the time it had been done, but it had nothing to do 
with carrying the conspiracy into effect. Lord Denman, C.J., 
said that the evidence must be rejected (p. 138): 


PPT. on the principle that a mere statement, made by one conspirator 
to a third party or any act not done in pursuance of the conspiracy, is not 
evidence for or against another conspirator.” l 

Later, Patteson, J., described it (p. 139) as ʻa statement 
made after the conspiracy was effected’. Williams, J., said 
that it merely related ‘to a conspiracy at that time com- 


pleted’. Coleridge, J., said that it ‘did not relate to the: 


furtherance of the common object? The words relied upon 
in S. 10 of the Evidence Act are ‘in reference to their 
common intention’. These words may have been chosen as 
having the same significance as the word ‘related’ used by 
Williams and Coleridge, JJ. Where the evidence is admissible, 
it is admissible, in their Lordships’ judgment, on the principle 
that the. thing done, wyitten or spoken was something done in 
carrying out the conspiracy, and was receivable as a step in the 
proof of the conspiracy: per Patteson, J., at page 139. The 
words written or spoken may be a declaration accompanying an 
act and indicating the quality of the act as being an act in the 
course of the conspiracy, or the words written or spoken may 
in themselves be acts done in the course of the conspiracy. This 
being the principle, their Lordships think that the words of 
Kt 
1. (1844) 6 Q.B. 126, 


Aed Wt e ele A 


art ‘from 
ament as 
round. In 
the state- 
missioner 
: proceed- 
tement is 


69 (S.B.). 


THE HIGH COURT OF JUDICATURE AT MAD: 
PRESENT :—MR. JUSTICE WADSWORTH AND Mr, Jä 

TANJALI SASTRL 

joo alas Doraisami Goundar Petitioners? (Petitio 


ind others. Defendants 3 to 5) 
U. 
laniyappa Chettiar and others. Respondents (Respona 
| Plæntifs). 


Madras Agriculiurists’ Relief Act (IV of 1938), S. 3 (D, Provis 
essment of debtor to income tax in 1936-37 in respect of incos 
nous year—Apphcabikty of Proviso A to S. 3 (%4)}—Debtor joint j 
uger—Assessment of—Effect om qualification of other members 
icwliurists. 

Where on an application under S. 19 by the sons of a debtor, to 
m the decrees on promissory notes passed against their father, the c 
was raised that the applicants were not agriculturists by reason of 
er having been assessed to income-tax in 1936-37, though in respe 
income of the previous year, 

Held. Proviso A disqualifies persons who have been aneerne 
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: ‘Petition under S. 115 of. Act V of 1908 praying that: the 
High Court will be pleased to revise the order of the Court of 
the: District Munsif “of Periakulam. dated: 19th August, 1938 
and passed in M. P. No. 734 of 1938 in E. P. No. guka 1937 
in O. S. Nọ. 15 of 1937, ete >`. : 

s EA aS: eshagiri-Sastri for Petitioners. - 

-T. F.: Gopalakrishna Atyar for Respondents. © ` 

` The judgment of theCourt was delivered by 

‘Wadsworth, J.—-These revision petitions dll arise out’ of 
applications by sons of tHe late Bommayya Goundan under S. 19 
of Act IV of 1938,‘ to scale dowh decrees on promissory notes 
passed against their father. _ 

It is conceded that Bommayya Goundan was the ‘Manager 
of a joint family consisting of himself and his sons and that the 
debts in respect of which the decrees were passed were joint 
family debts. The learned District Munsif has found that the 
sons were not entitled to the benefits of the Act, because 
Bommayya Goundan was in the year -1936-37 assessed to 
income-tax at the time when he was the manager of the joint 
family. The main contention urged in these petitions was that 
Proviso A to S. 3 (1) of the Act did not apply in a case in 
which the assessment was made in the year 1936-37 but in 
respect’ of the income of the previous year. This contention 
cannot succeed having regard to the words of the proviso which 
are not identical with but substantially the same as those in 
Proviso B in respect of which we have held in C. R. P. No. 1020: 
of 1939 that the criterion is not the period in respect of which 
the assessment is made but the date of the assessment: 
Proviso A only disqualifies persons who have been assessed to 
income-tax in either of the two financial years ending 31st. 
March, 1938, and it does not lay down any restrictions regard- 
ing the period in respect of which mal assessment might, have 
been made. 

' A further contention’ dae to the guenon whether 
Bommayya Góundan was assessed in his imdividual capacity 
or as manager of the joint family. Wo doubt, if he was assessed 
expressly as manager of the joint family, all the members of 
that family would be disqualified from claiming to be agricultu- 

rists. The Collector’s certificate’Ex. 1 does not state that he. 


was assessed in his capacity -as -manager of- the joint ‘family. 


The actual order’ of assessment was not: produced in the’triat 


bi Conin o a 
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Court’ but’ we are informed that it shows Bommayya Goundan ' 


r 


'o. have been assessed in his individual capacity. The learned Pai ahs 


District Munsif does not appear to have applied his mind to 
the distinction between the assessment of a person in his indi- 
vidual capacity and the assessment of that person as manager 
of.a joint family. He seems to have assumed that, because 


Bommayya Goundan was in fact the manager of a joint family . 


at the time when he was assessed to income-tax,' the assessment 
was necessarily in respect of joint family income. It seems to 


us that this is a question which ‘should be elucidated by the - 


production of the actual order of assessment, and in view of 
the way in which the learned District Munsif has regarded the 
Juestion, we do not think it improper to allow the petitioners an 
\pportunity to produce the order of assessment at this stage. 
We may point out that the revision petitions are filed only on 
yehalf of three of the sons, the other son being disqualified 
from claiming as an agriculturist on personal grounds. We 
therefore allow the three revision petitions and remit the 
ipplications so far as these petitioners are concerned to the 
ower Court for fresh disposal after allowing both parties to 
idduce evidence on the question whether Bommayya Goundan’s 
issessment was in his individual capacity or in his capacity as 
manager of the joint family. The petitioners having failed on 
heir main contention we think it proper that each party should 
year his own costs in revision. 

KS: Petitions allowed. 





N THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA Rao. | 
Arunachala Mudali and others .. Petitioners* (Accused). 

Indian Polce Act (V of 1861), Ss. 30, cl. (2) and 32—Violation of con- 
litions of licence—Person violating need not be the licensee. 


The person violating any of the conditions of a licence issued under S. 30 
2) of the Indian Police Act for taking a procession, need not be the licensee. 
Jthers also in the procession who being aware of the conditions of the 
icence violated any of them will be guilty under S. 32 of the Act. 


Petition under Ss. 435 and 439 of the’Code of Criminal 


Procedure, 1898, praying that the High Court will be pleased — 


o revise the judgment of the Court of the Joint Magistrate of 
Tirupattur dated’ 6th January, tidal and pas in C.A. No. 47 


= 





* Cr). R. C. No. 85 of 1940. “4th September, 1940, 
(Cri. R. P. No. 82 of 1940.) 


Chettiar. 
Wads- 


worth, J. 


In re. 


Arunachala 
Mudali, 


District Superintendent of Police und 
Indian Police Act for taking a proc 
conditions of the licence was that music 
be stopped within a distance of 50 yai 
mosque. Thiscondition was violated b 
the first petitioner the licensee would 
under S. 32 of the Indian Police A: 
whether the other petitioners would : 
section and as urged by the Public P: 
that every person violating the conditio 
by the District Superintendent of Poli 
shall be liable to a fine. The person vio. 


nat he the ticencee and the finding ie 
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An alienee of the whole of a tenant’s interest in a portion of his holding 
is a person; who is liable to pay rent in respect of that portion and 
provided he is an agriculturist he is entitled to deposit the arrears of the 
holding for faslis 1346 and 1347 and obtain the benefits of S. 15 of Act IV of 
1938. A deposit under S. 15 must include any arrears of Government 
revenue payable by the kanomdar in respect of those faslis. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsiff of Walluvanad dated 22nd June, 1939 and 
made in O. P. No. 116 of 1938. 

K. P. Ramakrishna Aiyar and D. H. Nambudripad for 
Petitioner. 

P. Govinda Menon for Respondents. 

The judgment of the Court was delivered, by 

Wadsworth, J.—This revision petition raises questions 
under Ss. 15 and 16 of Madras Act IV of 1938. The peti- 
tioner here is the jenmi. The application filed in the lower Court 
was made by a number of persons claiming to represent the 
whole of the interest in the kanom right. The original 
kanom demise was made on 10th June, 1919, under Ex. A to 
the terwad of which some of the present applicants were then 
members. There was a partition in the tarwad of the kanom- 
dars and various tavashis became entitled to portions of the 
kanom right. Some of these tavashis alienated their rights 
and the present application under S. 15° was made by all the 
persons interested in the kanom right whether as representing 
the tavashts of the original Ranomdars’ tarwad or as alienees 
from such tavashis. The trial Court held that the application 
was valid and reduced the rent payable in accordance with the 
terms of S. 15. 

Two contentions were argued on behalf of the jenni before 
us. Firstly, it was contended that the application was bad 
in that it was a joint application made by a number of 
persons some of whom ‘Were alienees of portions of the land 
from the original Ranomdars, while others were interested in 
the kanom right as a result of the partition. We have had 
to deal with a similar question in disposing of C. R. P. No. 854 
of 1939 in which judgment is to be pronounced shortly and we 
are of opinion that an alienee of the whole of the tenant’s 
interest in a portion of his holding is a person who is liable 
to pay rent in respect of that portion and provided that he 
is an agriculturist, is entitled to deposit the arrears of the 


Itteeri 
Nambudirt 


Wads- 
worth, J. 
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holding for faslis 1346 and 1347 and obtain the benefits of 
ie a ee ae a 

A further contention raised was based on: the provisions 
of S.:16 on the strength of which it was argued’ that the 
deposit to be made under’S. 15 should include not only the rent 
for the two faslis named but also any arrears of land revenue 
paid by the landholder which the tenant was bound to pay ‘by 
reason of tontract. It seems tq us that this contention, in the 
way in which it was put, has no merits. S. 16 saves the land- 
holder’s right to recover from his tenant anything which the 
landholder has paid which should have been paid by the tenant. 
But it does not make these sums part of the deposit contemplat- 
ed in S. 15. All that it does is.to safeguard the landholder’s 
right to recover these sums in addition to that which 1s recover- 
able under S. 15. . It does not provide a machinery for the 
recovery but it leaves the landholder to his ordinary right 
of suit. 


In the course of arguments, however, it was suggested that 
though S. 15 relates only to that which is payable as rent and 
requires a deposit only of the rent for faslis 1346 and 137, 
having regard to the definitions in Madras Act IV of 1938 
and the Malabar Fenancy Act, the rent payable by a Ranomdar 
includes the land revenue which the kanomdar has undertaken 
to pay on behalf of the jenmi. The arguments may be put in 
this way. By S. 3 (w) of Madras Act IV of 1938 ‘rent’ 
means, among other things, rent or michavaram as defined by 
the Malabar Tenancy Act, 1929. ‘Michavaram’ is defined in 
S. 3 (q) of the Malabar Tenancy Act as “whatever is agreed 
by a kanomdar in a kanom deed to be paid periodically, in 
money or in kind, or in both, to or on behalf of the fenmi.” 
By tbe terms of Ex. A the kanom deed in the present suit, 
it is clear that the kanomdar is required to pay the land 
revenue on behalf of the jemms and that the amount: of this land 
revenue is deducted in arriving at the balance payable to ‘the 
jenmi who is given a right to charge the kRanomdar’s interest for 
arrears of sircar kist recovered from the ‘jenms himself. It 
does not appear that we are concerned with a case of the kind 
contemplated in Ss. 14 and 15 of the Malabar Land Registra- 
tion Act under -which the Ranomdar may be registered as a joint 
pattadar and be given a direct ‘liability to' pay the rent to 
Government. We- will assume that: the renat in this case has 
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been ‘calculated on thé basis that the landlord is liable for the 
land revenue but that this is to be paid on behalf: of the 
landlord by the tenant out of the produce of the land anda 
deduction is made on this account from the rent actually paid 
in kind to the landlord. It seems, to follow that the - micha- 
varam payable by-the kanomdar includes ‘the land revenue 
which he has undertaken in the kanom deed to pay on behalf of 
his jenmi. 


It has been argued by Mr. Govinda Menon tor the respon- 
dent that the definition of ‘mschavarani’ must be. taken to 
exclude payments of land revenue made on behalf of the senms 
by the kanomdar.. The argument is based mainly on the terms 
of S. 17 of the Malabar Tenancy Act which provides for. a 
calculation of the renewal fee on the basis-of deductions (1) of 
the revenue payable by the kKanomdar under the deed, (2) of 
the interest, and (3) of the michavaram. - The argument is 
that in this section, ‘michavaram’ is clearly used as excluding 
the revenue and that from this fact, we must read into the 
definition in S. 3 (q) the words ‘except land revenue’. This 
seems to us rather a drastic way of dealing with the statute 
particularly as the definition S. 3 begins with the words ‘unless 
there is something repugnant in the subject or context’. The 
repugnancy in the context can be clearly seen in S. 17 of that 
Act and it seems to us quite unnecessary to make an interpola- 
tion in the definition section as the saving clause at the beginning 
of the definition section is sufficiently effective to deal with the 
apparent discrepancy. It does appear from the definition in 
the Malabar Tenancy. Act that ‘michavaram’ would include a 
payment of Government revenue agreed by the kanomdar in the 
kanom deed to be made on behalf of the jenmi and -it would 
therefore seem that the deposit which is to be made under S. 15 
of the Agriculturists’ Relief Act must be a deposit of arrears of 
rent for the specified faslis including any arrears of Govern: 
ment revenue payable by S kanomdar in pe of those 
faslis. - 

Te remains to consider whether ‘the piain has.to Be 
rejected on the ground that a deposit has not been made on the 
terms of. S. 15, when this result is reached by means of.an 
interpretation’of the Act which was only suggested in the 
course of arguments on this revision petition. -The counter- 
affidavit filed by the jenmi in the lower Court states in para. 10: 
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“Government revenue of the properties is in' arrears for a long time. 
Failure to deposit the same is not proper. The said arrears havẹ also to be 
deposited.” - i f 


It seems to us quite clear from the arguments addressed 
to us hére and from the wording of this paragraph, that 
it was intended to cover a plea that by reason of S. 16 of 
the Act, the deposit under that section must include the whole 
of the arrears of revenue payable by the tenant on behalf 
of the landlord. That is quite a different contention from 
the contention that the rent payable by the tenant which 
has to be deposited under S. 15 includes any arrears of 
revenue payable by the tenant under the terms of his agree- 
ment in respect of the particular faslis mentioned in that 
section. We must, we think, take it that the point now under 
consideration was not raised in the Courtbelow nor wasit raised 
here until the arguments had progressed some way. ‘The result 
of permitting the jenmi to succeed on this contention would: be 
that the application would have to be rejected, unless r. 1 (a) 
of the rules framed under the Act can be taken to authorise an 
extension of time owing to the failure of the agriculturist to 
pay the full rent by reason of a mistaken comprehension of the 
law as to what was the rent. It-is extremely doubtful whether 
under r. 1 (a) such an extension of time could be granted. 
Assuming that it could not, the effect of allowing the petitioner 
to succeed’ in revision on this belated contention would be to- 
deprive the respondent of a remedy which would have been 
available to him had the contention been taken at the proper 
time in the Court below. The Court below disposed of this. 


‘matter on the 22nd of June, 1939. If it had then been decided 


that the applicants had to deposit not only the rent payable in. 
cash to the jenmi for fasli 1347 but also any arrears of land 
reventie payable by them in respect of that fasli as a condition. 
precedent to receiving the benefits of this section, there would 
have been time for the applicants to make good the deficiency 
before the statutory date 30th September, 1939. That is no 
longer the position and it seems to us very undesirable in 
revision to give effect to a contention which would now result 
in the complete defeat of the application, a result which would 
not have been achieved had the contention pect taken at the 
proper time in the trial Court. 
In this view, we dismiss the petition with costs. 


.K. S. Petttton dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JusTIcE WADSWORTH AND Mr. JUSTICE 
PATANJALI SASTRI. 


Ramadoss Reddiar .. Petitioner* (Peittioner- 
7 Defendant) 
v. 
Munuswami Reddiar .. Respondent (Respondent- 
Plaintif). 


Madras Agriculturist? Relief Act (IV of 1938), Ss. 9, 15 and 19— 
Decree on promissory note executed for arrears of rent—Whether decree for 
rent or fora debt. 


Where a decree is passed on a promissory note executed for arrears of 
rent, the decree is a decree for a debt and not for rent. The decree will not 
fal] under S. 15 but under Ss. 9 and 19 of Act IV of 1938. 


Commissioner of Income-tax, Madras v. Zamindar of Birla pudr (1931) 
63 M.L.J. 20: ILL.R. 55 Mad. 830 (S.B.), applied. 


Petition under S. 25 of Act [X of 1887 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Chingleput, dated 5th April, 1939 and 
made in M. P. No. 415 of 1938 in S. C. S. No. 672 of 1937. 


V.V. Ramadurat for Petitioner. 

T. R. Srinivasan for Respondent. 

The Court delivered the following 

JupGMENTs: Wadsworth, J.—This petition raises the 
question whether the provisions of S. 15 of Act IV of 1938 can 
be applied so as to discharge a decree obtained by the endorsee 


of a promissory note executed for arrears of rent. On ilth 


February, 1936, the petitioner executed a promissory note for 
the arrears of rent due for fasli 1345 and previous faslis. The 
promisee under the note was one ‘of the two zamindars of the 
village. He endorsed the note in favour of his co-zamindar, who 
fileda suit on the note and got a decree on 28th September, 1937. 
On 5th November, 1938, the petitioner applied under S. 19 of 
the Act to’ amend thee decree after declaring that the plaintiff 
was entitled to nothing thereunder except the amount of costs, 
inasmuch as the entire subject-matter of the suit comprising 
arrears had been discharged by paying in the Collector’s office 
the arrears for faslis 1346 and 1347. The application was 
rejected and it is this order of which revision is sought. 

S. 19, under which the application was made, in terms 
applies only to decrees for the repayment of debts. But 


*C, RP. No. 1454 of 1939. 13th September, 1940. 
104 


Wads- 
worth, J. 
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there can be no doubt that a similar: procedure -cah be 
invoked under S. 15 for the. discharge of a decree. for rent, 
having regard to the terms of the first clause of that section! 
By that clause it is provided that (subject..to the payments 
contemplated in the proviso) all rent for fasli 1345 and 
prior years which is outstanding on the date of the com- 
mencement of the Act shall be deemed to be discharged; 
“whether the rent be due as such or whether a decree has been 
obtained therefor. ” Now the Court whith passed the decree on 
the promissory note is not concerned with the arrears of rent on 
the petitioner’s holding, unless this decree can be deemed to'be 
a decree for rent, a fact which the applicant seems to recognise 
by makirig his deposit with the Collector and filing his applica- 
tion for amending the decree as one under S. 19. We are not 
therefore concerned with the discharge of rent ‘due as-.such’, 
but with the discharge of rent where ‘a decree has been obtained 
therefor’ and even though the arrears of rent covered by the 
promissory note might be deemed to be still outstanding—or in 
suspense, as some decisions have put it—the petitioner can claim 
no relief under this application unless the decree on the promis- 
sory note is a decree for arrears of rent. 

On the question whether the decree on the promissory note 
can be regarded as a decree for rent, it seems to us that we are 
bound by the decision of the Special Bench in Commissioner of 
Income-tax, Madras v. Zamindar of Kirlampudi!. The question 
in that case was whether interest due to a zamindar under 


` promissory notes taken from his ryots for arrears of rent was 


agricultural income and it was held that it was not, the reasoning. 
being that by the fresh contract between the zamindar and the 
ryots, the actual character of the liability had been changed into 
a loan and had ceased to be rent. -It follows from this decision 
that the decree on the promissory note is not a decree for rent. 
We are not really concerned in this case with the question 
whether in circumstances such as these, a suit on the original 
liability for rent would lie. Assuming that it would and that 
there is therefore rent still outstanding, the petitioner cannot, 
by the process provided under S. 15 of the Act, get rid of the 
decree on the promissory note unless that decree be a decree 
for rent, which it is not in form and which, on the authority of 
the decision just cited, it. must be held not to be in substance. 


ee 


1, (1931) 63 M.L.J. 20: LL.R. 55 Mad. 830 (S.B.). 


+ 
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‘The decree being, as it purports to be, a decree for a debt, it 
will fall not under S. 15, but under Ss. 9 ana 19 of the Act, as 
has'been held by the lower Court. 


ı In the view we take it is unnecessary to go into the further 
question of theeffect of the endorsement of the note to the 
plaintiff a co-zamindar, by the original payee. The petition is 
dismissed with costs. 

Patanjali Sasirt, J—I agree and: would only add that, if 
the matter was not covered by authority, I would be inclined to 
the view that a promissory note taken for arrears of rent 
merely provided, a new remedy with certain legal incidents, and 
I should have found some difficulty in subscribing to the pro- 
position that, in such circumstances, the character of the liability 
is so changed that what remains payable is no longer ‘rent’ but 
only a ‘debt’. But, as pointed out in the judgment of my learned 
brother, a Special Bench of three Judges has made that pro- 
position the basis of their decision, and I feel bound to follow 
it. 

KS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE WADSWORTH AND MR. eS 
‘PATANJALI SASTRI. 


K. G. Lakshmana Aiyar and Peirioners* SOR ES 
another. RBA) 
v. 
Ramaswami Naicker and others. Respondents (Petitioners- 
Defendants 1 and 3 to 6). 

Madras Agriculiurists’ Relief Act (IV of 1938), S. 10 (2) (#)—Mortgage 
by vendee for purchase price—Other property along with property purchased 
morigaged—If contract to contrary excluding charge under Transfer of 
Property Act,S. 55 ($v) (b). 

The vendees of some property executed a morteine in favour of the 
vendors for the full amount of the sale price giving as security not only the 
property sold but also some other property. The principal was repayable 
after five years but was to carry interest from the date of the bond. In an 
application to scale down the decree passed in a suit on the mortgage, , 

Held, the terms of the mortgage do not constitute a contract to the con- 
trary so as to exclude the statutory charge under S. 55 (4) (5) of the 
Transfer of Property Act, and by reason of S. 10 (2) (ii) of Act IV of 1938, 
the debt is excluded’ from the scaling down provisions. 


* C. R. P. Nox 1194 of 1939, 10th September, 1940. 


‘Ramadoss 
Reddiar 
v. 
Mrnuswami 
Reddiar. 


Wads- 
worth, J. 


Wads- 
worth, J. 


» 
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Webb v. Macpherson, (1903) 13 M.L.J. 389: L.R. 30 LA. 238: LL.R. 31. 
Cal. 57 (P.C.), followed. - 


Krishnaswami Atyangar v. Subramania Ganapatigal, (1917) 35 M.L- J. 304 
referred to. 


Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Coimbatore, dated 8th December, 
1938 and passed in I. A. No. 1280 of 1938 in O.S. No. 100 of 


' 1936. 


A.C. Sampath Atyangar for Petitioners. 

N. Somasundaram for Respondents. 

The judgment of the Court was delivered ‘by 

Wadsworth, J.—The petitioners obtained a decree in a 
mortgage suit and they seek to revise the order of the Subordi- 
nate Judge scaling down that decree under Ss. 8 and 19 of the 
Madras Agriculturists’ Relief Act at the instance of defendants 
l and 3 to 5. The main ground on which the lower Courts 
order is attacked, is that the liability under the mortgage is one 
for which a charge is provided under S.55 (4) (6) of the 
Transfer of Property Act, so that by the provisions of S. 10(2) 
(#) of Act IV of 1938 the liability cannot be scaled down. 
Now we have held in Varadaraja Perumal Pillai v. Palanimuthy 
Goundaent, that S. 10 (2) (11) must be interpreted as excluding 
all liabilities falling within the category therein described, 
whether or not the charge actually subsists at the time of suit. 
We have therefore to consider whether at its inception the 
liability covered by this mortgage was one of the class in respect | 
of which S. 55 (4) (6) of the Transfer of Property Act pro- 
vides a charge. ; 

It is common ground that the liability covered by the mort- 
gage originated on 22nd January, 1920, as part of a transaction 
whereby property was sold to the second defendant and the 
father of the other. defendants, the vendees executing a mort- 
gage for the full amount of the sale price and giving as security 
not only the property sold but also some other property. The 
mortgage deed provided that the principal amount should be 
payable after five years but should carry interest from the date 
of the bond. On these facts, the lower Court, quoting the case 
of Krishnaswams Atyangar v. Subramanta Ganapatigal®, held 
that there was a substitution of a better security and that the 





1. (1940) 2 M.L.J. 838. 2. (1917) 35 M.L.J. 304. 
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vendor’s statutory lien was displaced. Now the decision on whicb Lakshmana 
the lower Court relies does not purport to lay down any princi- pres 
ple other than those set forth in the leading case of Webb v. Ramaswami 
Macpherson1, where their Lordships of the Privy Council. con- aicker. 
sider the nature of the vendor’s lien under S.55 of the Transfer Wads- 
of Property Act and:the circumstances in which it does or does worry: 
not operate. In considering the question of the existence of a 

‘ contract to the contrary’, their Lordships observe ‘There is no 

ground whatever for saying that that charge is excluded by a 

mere personal contract to defer payment of a portion of the 
purchase-money, or to take the purchase-money by instalments, 

nor is it, in their Lordships’ opinion, excluded by any contract, 

covenant or agreement with respect to the purchase-money which 

is not inconsistent with the continuance of the charge.’ Applying 

this rule, we find it difficult to hold that the terms of the suit 

mortgage constitute a ‘contract to the contrary’ so as to 

exclude the statutory charge. It is true that the mortgage 

provides additional security and gives five yeark for payment. 

But we are not prepared to hold that these terms are necessarily 

inconsistent with the continuance of the charge. 


Their Lordships in the same decision go on to deal with the 
distinction between a sale in consideration for money which the 
purchaser covenants to pay and a sale in consideration for a 
mere covenant to pay, in which there would be no purchase 
price and therefore no statutory charge. We have given care- 
ful consideration to the form of the sale deed and the recitals 
of the contemporaneous mortgage deed in the present case and 
have come to the conclusion that the sale was for a price and 
that the mortgage merely provided the way in which that price 
was to be paid and secured. The form of the sale deed, which 
recites the amount of the purchase price and the receipt of that 
price by the execution of the mortgage deed, is the ordinary 
form commonly used in a conveyance for a price which is not 
paid in cash. There is nothing to show clearly that the sale 
was regarded as a sale for a mortgage and not as a sale for a 
price in respect of which a mortgage was executed. Moreover 
, the provision in the mortgage deed that the amount should bear 
interest from the date of the deed and not from ihe date fixed 
for payment, is itself an indication that the principal amount 








“1, (1903) 13 M.L.J, 389: L.R. 30 LA. 238: LL.R. 31 Cai 57 (P.C.). 
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was regarded as the purchase price due or the a the payment 
of which was, by agreement, deferred. 7 

- Weare therefore of opinion that this liability was one in 
respect of which a charge is provided under S. 55 (4) (0) of 
the Transfer of Property Act and that by reason of S. 10 (2) 
(i1) of Act IV of 1938 the lower Court bad no jurisdiction to 
scale down that liability. On this finding there is no necessity 
to go into the further question raised regarding the status of 
defendants 3 to 5 as agriculturists. The Civil Revision Petition 
is therefore allowed and the application ‘under S. 19 is dismiss- 
ed with costs here and in the Cour below. 


K. S. Petition alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA Rao. | 
Ramanuja Aiyangar .. Pettttoner* (Accused). 
Defence of India Rules, rr.34 (6) (e) and (k) and 38 (1) (a)—Of ence 
which might amount to sedition—Complaint not made by order or under 
authority of the Provincial Governmeni—Competency of Court to take 
cognisance of—Code of Criminal Procedure (V of 1898)—If affects the 
procedure under the rules. 


Where a person is charged under r. 38 (1) (a) of the Defence of India 
Rules for doing a ‘prejudicial act’ within the meaning of r. 34 (6) (e) and 
(k), which might amount to sedition, the Court is competent to take cogni- 
rance of the offence even if the complaint is not made by order of or under 
the authority of the Provincial Government as required by S. 196 of the 
Criminal Procedure Code. 

The rules made under the Defence of India Act, for the arrest and trial 


of persons contravening any of the rules thereunder are not affected by the 
Criminal Procedure Code. l 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 
to revise the order of the Court of the Sub-Divisional Magis- 
trate of Devakottah, dated 17th September, 1940 and made in 
C. C. No. 102 of 1940. e | 

V.T. Rangaswamt Atyangar and K. Umamaheswaran for 
Petitioner. i 

` The Public Prosecutor (V. L. Ethiraĵj) for the Crown. . 

The Court made the following 

ORDER.— The petitioner has been charged under r. 38 (1) 
(a) of the Defence of India Rules for doing a prejudicial, act 





* Cr]. R. C No. 828 of 19540, "17th October, 1940. ` 
(Crl. R. P. No. 782 of 1940). 8 ie 
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within the meaning of r. 34 (6) (e) and (k) anda report in 
writing of the facts has been made by a public servant as 
required by r. 130 (1). S. 3 of the Defence of India Act 
enacts that rules made for the arrest and.trial of persons 
contravening any of the rules shall have effect notwithstanding 
anything inconsistent therewith contained in any other enact- 
ment and S. 1, cL (2) of the Code of Criminal Procedure 
provides that nothing therein shall affect any special form of 
procedure prescribed by any other law for the time being in 
force. That the prejudicial’ act might amount to sedition which 
according to S. 196 of the Code of Criminal Procedure cannot 
be taken cognizance of by any Court unless upon the complaint 
made by order of or under the authority of the Provincial 
Government has therefore no bearing and the objection to the 
competency of the Sub-Divisional Magistrate to take cognizance 
of the offence’ under r. 38 (1) (a) of the Defence of India 
Rules is untenable. The revision petition therefore fails and is 
dismissed. 

e Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—yMR, Justice KING. 


Dharmapuram Mutt represented by Sri Appellant” (Peti- 
La Sri Shunmuga Desika Gnana Sam- - tioner) ` 
banda Pandara Sannadhi Avergal. 

Vv. g 

Muhamad Usman Sahib and others .. Respondents (Res- 

pondents). 

Surety—B ond of—Terms—No provision in case of contingency of a 
second appeal—Esxtension. of hability of surety not permitited—Limiiation 
whether runs—Art. 182, Limitation Act (IX of 1908). 

A bond was executed bya surety in the District Court as security for 
permitting the withdrawal of the amount deposited in Court, in execution of 
a decree of the Sub-Court which was then under appeal. The bond contain- 
ed the words, “If in this number the decision of the lower Court is altered 
in favour of the appellant and to the detriment of the respondent and if the 
respondent has to pay the whole or a portion thereof, for that amount I shall 
be liable ......% The decree was set aside in toto by the High Court on 
second appeal, and the successful appellant applied to recover from the 
surety the full sum drawn out by the decree-holder. On a Construction of 
the bond, 

Held, that the terms should be strictly construed and if the parties had 
failed to make a provision for the contingency of a second appeal, that 
was a misfortune which the Court could not correct. . 


! 





'  ¥*C.M.S.A.No. 36 of 1939. 2” "nd September, 1940,» 


Ramanuja 
: angar. 
n re. 
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Paramasivam Pillai v. Ramaswami Chettiar, (1939) 1 M.L.J. 557: LR. 
(1939) Mad, 290, followed. l 

The liability of the surety extended ‘only to the amount by which the 
decree of the first Court was reduced in appeal by the District Court. 

Held, further, that though under ordinary ‘circumstances limitation 


‘would run from the date of the decree or order, where there was an appeal 


it was not that date but the date of the final decree or order of the appellate 
Court that was the starting point. 

Appeal against the order of the District Court of West 
Tanjore, dated the 24th August, 1938 and made in A. S. 
No. 131 of 1937 (E. P. No. 8 of 1936 in O. S. No. -4 of 1927, 
Sub-Court, Tanjore). 

S. Nagaraja Atyar for Appellant. 

‘K.S. Desikan for Respondents. 

The Court delivered the following 

JupGMENT.—One Dawood Sahib obtained a decree in O. S. 
No. 4 of 1927 in the Additional Sub-Court, Tanjore. In exe- 


' cution of the decree, a deposit of Rs. 2,745 was made. Of this 


sum, deducting what was attached by the creditors of Dawood 
Sahib, a sum of Rs. 1,569-13-3 was available to be paid to him, 
and he was permitted to withdraw that amount on furnishing 
security. Security was offered by one Kadir Bivi Ammal who 
executed a deed of security on 17th October, 1928. This bond 
was executed in the District Court and is headed A. S. No. 60 
of 1928. That appeal resulted in part in favour of the appel- 
lant and the amount payable by the judgment-debtors to 
Dawood was reduced by Rs.550. This decision was given in 
April, 1929. There was then a second appeal to the High 
Court and also a Memorandum of Cross-objections. On 20th 
March, 1934, the, High Court gave judgment dismissing 
Dawood Sahib’s suit in toto. In October, 1935, the successful 
appellant in the High Court applied to execute the surety bond 
and to recover from the surety the full sum of Rs. 1,569-13-3 
which had been paid out to Dawood Sahib in 1928. Both the 


' Courts have dismissed this execution application òn a construc- 


tion of the terms of the bond, and the lower appellate Court has 
also held that in so far as the bond might have been otherwise 
enforced, in regard to the decree of the first Court in A. S. 
No. 60 of 1928, it is barred by limitation. 4 & 

I think ‘there can be no doubt that on a construction of the 
bond, the Courts below are right. The important clause is this: 


“Tf in this ‘number’ the decision of the lower Court is altered in favour 
of the appellant and to the detriment of the respondent and if the respondent 
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bas to pay the whole ora portion thereof, for that amonnt I ..... shall be 
liable.” 


_ [tis argued in this appeal that the word ‘number’, which is 
an English word transliterated into Tamil can be used to mean 
the whole course of litigation and its use can therefore in this 
instance be taken as representing the intentions of the parties 
that if at any time before this litigation came to an end, there 
was a decree in favour of the appellant, the —_—* neve 
should become due. 


I am unable to agree with this sian It seems to me 
‘obvious that the extended meaning of the word ‘number’ in 
Tamil to cover a suit must have originated from the well- 
known fact that suits are given a ‘number’ when they are filed 
in Court. It is clear that when any person refers to a ‘number’ 
he will be referring to an individual suit or individual appeal or 
some individual proceeding which has a separate number of its 
own, The Tamu Lexicon, under the word ‘number’ gives two 
meanings one, the English ‘number’ and the second, a suit in a 
Court of law. It affords no support whatever to the contention 
of the appellant that ‘number’ is equivalent to such an abstract 
term as litigation, It is clear therefore that in' the execution of 
this document, it was contemplated by the parties that if in the 
decision of the particular appeal numbered as A. S. No. 60 of 
1928 the decision of the lower Court should be altered in favour 
of the appellant, the liability of the surety should ensue. The 
parties have made no provision, as pointed out by the Courts 
below, for the possible contingency that the appeal in. the 
District Court would be followed by a second appeal in the 
High Court. This case seems to me to be almost precisely 
similar to the one which was recently decided in this Court and. 
reported in Paramasivam Pillai v. Ramaswami Cheitiarl. The 
terms of a bond must be strictly construed and if the parties 
have failed to make a provision for the contingency of a second 
appeal,- that is a misfortune which the Court cannot correct. 
The liability of the surety in this case can therefore possibly 
extend only to the amount for which the decree of the first 
Court was reduced in appeal by the District Court in A. S.. 
: No. 60 of 1928. That amount, as already stated, is Rs. 550. 

Next arises the question of limitation. The learned Dis- 
trict Judge holds that the right to apply in exeeution of this 





L (1939) 1 M.L.J. 557: LL.R, (1939) Mad. 290, 
105 
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Dharma- bond accrued to the appellant on 12th April, 1929 and that the 
il ae application filed more than six years later was barred. It is 
ciate clear that the-article applicable to' this application is Art 182. 
Sahib. The third column of that articlé gives the time from’ which ‘the 
period ‘begins to run. ‘The date of the decree or order will be 
the time in ordinary cases, but where there has been an -appeal, 
it is not that date but the date of the final decree or order of 
the ‘appellate Court. There has been in this case an appeal by. 
both parties and therefore the decision of the lower appellate 

Court in-A. S. No. 60 of 1928 was in peril while the appeal in 
the High Court was pending. A memorandum of cross-objec- 
tions had been filed, which, if successful, would have meant that 
the decree of the first Court would have been restored. The’ 

limitation in this case therefore began to run. from 20th March, 

$934-and this' application wasin time. . 

‘In ‘the reéult, the order of thé lower sepeitate Court -ig set 
aside-and the execution ‘application restored to file. The 
learned Subordinate Judge will enforce the bond to the extent 
of Rs.. 550 with interest at six per cent. per annum from the 
date of the-bond. Proportionate costs will be given and a 
by the parties throughout. 

' Leave to appeal refused | l 

'K. C | | | Appeal allowed. 


1 #* | 


/[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ ! [Ordinary Original Civil Jurisdiction. ] 

. PRESENT -SIR ALFRED HENRY LIONEL LEACH, pied 
lustice, Mr.. JUSTICE KING AND MR. verte PATANJALI 
SASTRI, Ki 
The Commissioner of Income-tax, Madras .. Petitioner" 

V. 
A. V: P. MR ‘`M. Lakshmanan Chettiar, late Respondent. 
of Karaikudi, Ramnad District (deceased). 


F.B. “Income-tax Act (XI of 1922)—Hindu with step-mother owning ancestral 
RIR property—Assessment—Basis—Hinds OEE: s Righis to "Property ' Act 
donerat (XVIII of 1937)—E fect. - 
Income-tax, The effect of S.3 of the Hindu Women’s Rights to Proper ty Act is that 
Madras a widow obtains an interest in the ‘joint family property and where the only 
Lakshmanan members of thefamily were a widow-and her step-son the income of such’ 





"= O. P. No. 68 of 1940. 24th September, 1940. 
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~ property must be regarded as income of the joint family and assessed 
accordingly. 

- Reference under-S. 66 (1) of the Indian nee Act 
(XI of 1922) by the Commissioner ‘of Income-tax, Madras, for 
a decision of this Court on the following question, namely: 

“Whether on the facts stated the assessment should be made on the 
assessee as an individual or on the assessee and his step-mother as a Hindu 


undivided family or on the assessee and his step-mother as an association of 
individuals.” 


K.V. Sesha Atyangar for Petitioner. 
P. R. Srinivasan for Respondent. 


The judgment of the Court was delivered by 

The Chief Justice. —This reference, which the Commis- 
sioner of Income-tax has made suo motu under the 
provisions of S. 66 (1) of the Indian Income-tax Act, raises an 
Interesting question of law. The assessee is a Nattukottai 
Chettiar and he was assessed to income-tax by the Income-tax 
Officer, Karaikudi, I Circle, on an income of Rs.'65,865 for the 
year 1938-39. If this assessment is to be regarded as being on 
the assessee as an individual he will be required to pay super- 
tax, but if the assessment is on him’as the representative of a 
joint Hindu family super-tax will not be payable, because, in 
the case of an undivided Hindu family, super-tax is not leviable 
until the income exceeds Rs. 75,000. The assessee: was’ joint 
with his father Murugappa Chettiar until the father’s death on 
the 18th Janiary, 1938. The only surviving members of the 
family are the ‘assessee and his step-mother. The question 
referred is this: 


ae “Whether on the facts stated the assessment a be cade: on 1 the 
assessee as an individual or on the assessee and his step-mother as a Hindu 
undivided family or on the assessee and his step-mother as an association of 


individuals.” 

In the sense known'to Hindu Law the assessee aaa his, sie: 
mother are members of an undivided family.. This question 
was raised and settled by this Court in Vedathanni v. Com- 
missioner of Income-tax, Madrast. There a family consisted 
of a single male member and the widows of deceased copar- 
ceners, and it was, held that. they constituted an undivided 
family. Sir George Rankin, in delivering the.judgment of the 
Privy Council in Kalyanji Vithaldas v. Commissioner of 





1. (1932) 63 M.L.J. 542: TLR, 56 Mad. 1 (S. B.). ete ioe 


Ca 


F.B. 


Commis- 
sioner of 


Leach, CJ. 
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F.B, Income-tax, Bengali, said: - en. Bee 


Commis- “The phrase ‘Hindu undivided family’ is used in the statute”—" the 
sioner of Income-tax Act’—“with reference, not’'to one school only of Hindu. Law, 


tea but to all schools; and their Lordships think it a mistake in method to begin 
v. by pasting over the wider phrase of the Act the words ‘Hindu coparcenary’ 


Lakshmanan —all the more that it is not possible to say on the face of the Act that no 
Ghettiar. female can be a member.” 


Lah C. ' In this case the Judicial Committee held that e the 
Mitakshara Law the mere fact that a man:has a wife anda 
daughter does not make ancestral property joint and income of 
such property assessable as income of an undivided Hindu 
family. 


If we had not to look beyond that case, there would be no 
doubt that in the present case the assessment would have to be 
regarded as an assessment made on the assessee as an individual 
and not as representing a joint family. Since the Judicial 
Committee pronounced judgment in that case, the Hindu 
Women’s Rights to Property Act, 1937, has however been ` 
placed upon the Statute Book. S.3 (1) of that Act says that, , 
when.a, Hindu governed by the Dayabhag. School of Hindu 

‘ Law. dies intestate his property, and when a Hindu governed by. 
any other school of Hindu Law or by customary law dies 
intestate leaving separate property that separate property, shall, 
subject to the provisions of sub-S. (3) devolve upon his widow 
along with his lineal descendants, if any, in like manner, as it 
devolves upon a son.. Sub-S. (2) says that, when a Hindu 
governed by any school of Hindu Law other than the Dayabhag 
School or by customary law dies intestate, having at the time of 
his death an interest in a Hindu joint family property, his 
widow shall, subject to the provisions of sub-S. (3), have in 
the property the same interest as he himself had. Sub-S. (3) 
states that any interest devolving on a Hindu widow under the 
provisions of this section shall be the limited interest known as 
a Hindu woman’s estate, provided however that she shall have 
the same right of claiming partition as a male owner. It is not 
necessary to decide whether the effect of this section is to make 
the widow a coparcener in the full sense of the word, but it is 

; ‘quite clear that she obtains an interest in the joint family 
property and, as she is a member of the joint family, the income 
of the property must be regarded as income of the family. This 
being the state of the law, the income here must be regarded as 





1. (1937) 1M L.J. 312: L.R. 64 I.A. 28: LL.R. (1937) 1 Cal. 653 (P.C.). 
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the income of a joint family composed of the assessee and his 
step-mother. This is the view which the Commissioner of 
' Income-tax has himself expressed in making this reference, and 
we agree that it is the right view. | 
The answer to the reference is that the assessment should 
be made on the assessee and his step-mother as a Hindu un- 
‘divided family. There will be no order as to costs. 


K.S. Reference answered. 


a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:~-MR. JUSTICE WADSWORTH AND MR. JUSTICE 
.PATANJALI SASTRI. 


Ediga Seshanna and another... Petitioners“ (Petitioners- 


Defendants) 
7 n 
R. Venkataramana Rao .. Respondent ( Respondent- 
Plaintiff). 


Madras Agriculturtsis’ Relief Act (IV of 1938), S. 8 Explanation—Vendee 
of morigaged property exectiting a fresh morigage to original mortgagee— 
-Whether renewal of a pre-existing liability by himself. 

A sale of a mortgaged property was in theory anterior to a new 
mortgage executed by the vendee to the original mortgagee, but in point of 
fact the sale and the subsequent mortgage were both part of a single transac- 


tion carried through on the same day and it was not in the contemplation of ’ 


the parties that the subsequent mortgage should discharge any pre-existing 
liability of the vendee himself. In anapplication for scaling down, 


Held, that it cannot be said that the subsequent mortgage was in facta 
renewal of a previous debt due by the vendee himself. 


; Pertanna v. Sellappa, (1938) 2M.L.J. 1068: IL.R. (1939) Mad. 218, 
referred to. 


Petition under S., 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
‘the District Munsif of Kurnool dated 23rd June, 1938 and 
made in I. A. No. 363 of 1938 in O. S. No. 588 of 1936. 


S. S. Bharadwaj for Petitioners. 

J. V. Srimvasa Rao for Respondent. 

The Court delivered the following l 
JupGMENT.—Our decision in C. R. P. No: 113 of 1939 


(since reported in Neelappa Reddiar v. Solaimuthu Udayan!,) 


makes it clear that we approve the decision of Somayya, J., in 


C. R P. No. 223 of 1939. l 21st August, 1940. 
1, (1940) 2 M.L.J. 517. 


v. 
Venkata- 


Varadaraja 
Perumal 
Pillai 

v. 
Palani- 


muthu 
Goundan. 


(iv) (b) of the Transfer of Property Act. 
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In re Ramaswami Chetliar1 and cannot agree that the petitioner 
is entitled under'the explanation to S. 8 of Madras Act IV of 
1938 to treat his mortgage as a renewal of his vendor’s mort- 
gage, which he has discharged. It has, however, been suggested 


-on the reasoning in Perianna v. Sellappa?, that at the moment 


when the sale to petitioner was completed there. was created. a 
liability in petitioner himself to discharge his vendor’s mortgage 


and that this liability has been renewed or included in a fresh 


document by the execution of his own mortgage. We are of 
opinion that this theory of a discharge of a pre-existing liability 
of the petitioner himself scarcely accords with the facts. No 
doubt the sale was in theory anterior to the mortgage, but in 
point of fact they were both part of a single transaction carried 


‘through on the same day and it was not in the contemplation 


of the parties that the mortgage executed by the petitioner 
should discharge any pre-existing liability of the petitioner 


“himself, It cannot therefore be said that the petitioner’s 


mortgage was in fact a renewal of a previous debt due by him. 
The petition is therefore dismissed with costs. 
KES: Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE WADSWORTH AND MR. JUSTICE 

PATANJALI SASTRI. 

M. Varadaraja Perumal Pillai and Petitioners* (Petitioners- 


another . Defendants) 
U. 
Palanimuthu Goundan ` .. Respondent (Respondent- 
Plaintiff). i 


Madras Agriculiurists’ Relief Act (EV of 1938), S.10'(2) (Gi)—Promis- 


‘sory note for balance of purchase price of land—Endorsee of promissory 
‘note—Liability to—If excluded by S.10(2) of the Actas one for ‘which a 


charge is provided by S. 55 (tv) (b) of the Trangfer of Property Act. 

In February, 1923, a promissory note was executed for the balance of 
purchase price of certain lands. This promissory note was twice renewed 
and the renewed note of 1932 was assigned in 1936 to the plaintiff by 
endorsement. The plaintiff obtained a decree on the promissory note. In an 
application for scaling down this decree the question arose whether S. 10 (2) 
(ii) of Act TV of 1938 excluded the operation of the scaling down provisions 


to the liability as one in respect of which a charge was provided under S. 55 
ce 








1, (1939) 2M.L.J. 609. 
2. (1938) 2 M.L.J. 1068: I.L.R. (1939) Mad. 218. 
*CR.P. No. 1679 of 1938 and 4th September, 1940, 
A.A.A-O. No. 239 of 1938. i : 
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, Assuming that the decision in Elumalai Chetty yv. Balakrishna Mudaltar, 
(1921) 41 M.L.J. 297: IL.R. 44 Mad. 965, is correct, though there ig some 
conflict of authority, 

Held, that the intention of the Legislature was to specify the classes 
of liabilities in respect of which the scaling down provisions of Act IV of 
1938 were not to operate and that the exclusion of liabilities of these cate- 
gories was not to depend on the actual subsistence of the charge but on the 


question whether in the beginning the liability was one in respect of which 


the Transfer of Property Act provided a charge. The: applicability of 
S:‘10 (2) (#) of Act IV of 1938 is not affected by the ee of this 
liability to a third party. 


Petition under S. 115 of Act V of 1908 and S. 224 of the 
Government of India Act, 1935, praying that the. High Court 


will be pleased to revise the order of the Court of the District 
Munsif of Salem dated 12th August, 1938 and made in L A. 
No. 641 of 1938 in O. S..No. 882 of 1936 and appeal against 
the order of the District Court of Salem dated 6th October, 1938 
and made in the appeal of 1938 preferred against the order of 
the Court of the District Munsif of Salem dated 12th August, 
1938 and made in I. A. No. 641 of 1938 in O. S. No. 882 of 
1936. | 

V. Ganapatht Ayyah for Petitioners. 

S. S. Ramachandra Aiyar for Respondent. 

The judgment of the Court was delivered by 

Wadsworth, J.—This revision petition arises out of an 


application by a judgment-debtor under 5. 19 of Madras Act IV 


of 1938 and raises a question regarding the meaning of S. 10 
(2) (1) of that Act. 

The essential facts are that the judgment-debtor purchased 
lands under a sale deed of February 1923 whereby the purchase 
price was to be paid by the discharge of two debts and the 


execution of a promissory note for the balance. This promis-. 


sory note was twice renewed and the renewed note of 1932 was 
assighed in 1936 to the plaintiff by endorsement. The plaintiff 
got a decree on the, ptomissory note and when the judgment- 
debtor applied to scale down the decree, the plaintiff pleaded 
that the liability was one in respect of which a,charge was 
provided under S. 55 (iv) (b) of the Transfer of Property Act 
and that therefore the provisions of S. 8 of Madras Act IV of 
1938 could not be applied,, , 

For the purpose of deciding this case, we assume da the 
decision in Elumalai Chetty v. Balakrishna Mudaliar} is correct, 





1. (1921) 41 M.L.J. 297: LL.R. 44 Mad. 965, 


Varadaraja 
Perumal 
Pillai 


Varadaraja 
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v. 
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Goundan. 
Wads- 
worth, J. 
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though there is some conflict of authority on the question 
whether a mere endorsement of a promissory note which 
represents unpaid purchase money carries with it the security in 
the shape of the vendor’s lien. Assuming that there was 
in fact no charge which the plaintiff-assignee could work 
out against his debtor, is the plaintiff entitled to rely 
on the provisions of S. 10 (2) (#) ? This provision may 
be read in two ways. It may be read as safeguarding any 
liability for which a charge under S. 55 (iv) (b) of the 
Transfer of Property Act subsists; or it may be read as pro- 
tecting any liability of the category of liabilities in respect of 
which a charge is provided under S. 55 (iv) (b) of the Transfer 
of Property Act. We are of opinion that the latter interpreta- 
tion is the correct interpretation and that the intention of the 
Legislature was to specify those classes of liabilities in respect 
of which the scaling down provisions of the Act were not to 
operate and that the exclusion of liabilities of these categories 
was not to depend on the actual subsistence of the charge but on 
the question whether in the beginning the liability was one 
belonging to that category in respect of which’ the Transfer of 
Property Act provided a charge. 


-Now, applying this criterion to the present case, undoubt- 
edly the liability of the judgment-debtor to his vendor was one 


in respect of which a charge was created by the operation of 


S. 95 (sv) (b) of the Transfer of Property Act. It is, as we 
have suggested, doubtful whether that charge could be enforced 


by an endorsee of the promissory note in the absence of a 


registered conveyance. ‘But the essential category into which 
the liability falls is not, in our opinion, affected by -the assign- 
ment of this liability to a third party and we consider it is one 
which falls into the category referred to in S. 10 (2) (ʻi) of 


the Act. As we have more than once pointed out, this Act IV” 
of 1938 is an expropriatory measure and if there is any doubt: 


as to the meaning of its terms, that doubt should be resolved in 


favour of the person expropriated and not of the person who: 
claims the right to expropriate. In this view, we agree with. 
the decision of the trial Court and dismiss the petition and the’ 


connected appeal with costs in the civil revision petition. 
O KS Petition and appeal dismissed. 





? 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice WADSWORTH AND MR, JUSTICE 
PATANJALI SASTRI. 


Pandiri Sarveswara Rao .. Petitioner* (Petitioner) 
Uv. 
Matuti Umamaheswara Rao and Respondents (Respon- 
others. dents). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 3 (ii), Provisos B and 
C~Assessment to profession-iazs—Criterton for applying Proviso B—Date or 
period of assessmeni—Some properties assessed in name of husband and 
others in name of wife—Applicability of Proviso C to S.3 (ti). 

The assessment to profession-tax of a debtor was actually made on [5th 
January, 1938, but it was retrospective and covered the half year beginning 
Ist April, 1937. On the question as to the applicability of proviso B to S. 3 
(44) of Madras Act IV of 1938, 


Held, that the criterion for exclusion under Proviso B to S. 3 (tï) of the 
Act was the time within which the assessment was made and not the actual 
period for which the tax was payable. 


A husband and wife were co-mortgagors and the husband was assessed 
on properties having an annual rental value of Rs. 300 and the wife on pro- 
perties with an annual rental value of Rs. 432. The mortgagee claimed that 
the husband was the real owner and excluded from benefits of Act IV of 
1938 by reason of Proviso C to S.3 (t of the Act. 


Held, Proviso C to S. 3 (4s) of the Act clearly requires that in order to 
come within its scope an individual must have been actually assessed, and it 
is not sufficient that he is interested in property in respect of which some-’ 
body else has been assessed. 


Swaminatha Odayar v. Srinivasa Atyar, (1939) 2 M L.J. 495, followed. 
Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the District 
Court of East Godavari dated 14th February, 1939 and made 
in 1.A. No. 363 qf 1938 in O. S. No. 55 of 1933. 


P. V. Rajamannar and K. Subba Rao for Petitioner. 
K. Bhimasankaram for Respondents. 


The judgment of the Court was delivered by 


Wadsworth, J.—This petition raises the question of the 
precise effect of Provisos (B and C) of S. 3 (ii) of Madras 
Act IV of 1938. ‘The petitioner was the judgment-debtor in a 
mortgage suit, being himself the mortgagor, and he sought the 
benefits of the Act under S. 19 in respect of the mortgage 
decree. He was held by the lower Court to be disentitled to 
those benefits on the ground that he was assessed to profession- 











* C. R. P. No. 1020 of 1939. 13th September, 1940, 
106 


worth, J. 
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tax in respect of the first half year of the financial year 


1937-38. The lower Court also rejected the plea advanced on 
behalf of the creditor that the petitioner was also disqualified 


= under Proviso (C). The petitioner was admittedly not assessed 


to profession-tax within the two years preceding the 1st Octo- 
ber, 1937. His assessment was actually made on 15th January, 
1938, but it was retrospective, so that it covers the half year 
beginning 1st April, 1937. The learned District Judge, apply- 
ing S. 137-B of the Madras City Municipal Act, has held that a 
person who is assessed. to profession-tax in respect of any 
portion of the two years immediately precedinz the 1st Octo- 
ber, 1937, comes within the mischief of Proviso (B) to S. 3 (44) 
even though the assessment was not made within the two years 
immediately preceding the 1st of Octoher, 1937. It is difficult 
to support the view taken by the learned District Judge, but an 
attempt has been made to support it by referring to the last 
words of S. 137-B of the City Municipal Act which are: 

“The provisions of this Act and the rules made thereunder shall so far 
as may be apply as if the assessment was made in the half year or year to 
which the tax or fee relates.” 

It seems to us that this provision is obviously intended to 
make the machinery for the levy of the tax applicable to a re- 
trospective assessment and to meet any possible objection which 
might be raised owing to the delay in making the assessment. 
The whole of S. 137-B was apparently drafted to meet the 
situation created by the decision in Prince of Arcot v. 
Corporation of Madrasi. But it must be noted that, in the case 
of a retrospective assessment, it is not provided that the date of 
the assessment shall be deemed to fall within the period to 
which the assessment relates; and it would obviously be im- 
practicable to read this provision as having that effect, for there 
are various matters in respect of which the date of the assess- 
ment will be of importance, with regard*to which it must neces- 
sarily be the actual date of the assessment and not some vague 
point of time within the period, to which the assessment relates. 
For instance, with regard to the right to object to an assess- 
ment or the right of appeal it must be the actual date, and ‘not 
any notional date, which will determine limitation: and with 
reference to the preparation of the electoral roll, the electoral 
roll must obviously be prepared with reference to the assess- 





1. (1929) 57 M.L.J. 536: IL.R. 52 Mad. 866. 
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ments as they actually exist at the time when the electoral roll 
is prepared, and it vould not be invalidated by any retrospective 
assessments made thereafter. Moreover, the words of Proviso 
(B) to S. 3 (ii) of Act IV of 1938 are perfectly plain and it is 
impossible to read them as if the criterion for the exclusion 
was the actual period for which the tax was payable and not 
the time within which the assessment was made. 

‘An argument has been based on the form B prescribed 
under the Act for the certificate under S. 27, which form pro- 
vides for details regarding the period for which an individual 
has been assessed to tax and does not provide for the entry of 
the date of the assessment. This may well be a defect in the 
drafting of the form but we cannot admit the proposition that 
the meaning of the Act is to be derived from the forms which 
have been prescribed by the Government under its rule-making 
powers. To us it is quite clear that the words “has within the 
two years immediately preceding the Ist October, 1937, been 
assessed” mean what they say and nothing else. We are there- 
fore of opinion that the learned District Judge was wrong in 
holding that the petitioner was disqualified from claiming to be 
an agriculturist by reason of an assessment to profession-tax 
made after the Ist October, 1937, although relating to the 
period immediately before the 1st October, 1937. 

A further contention advanced by the creditor rests on the 
fact that, though the petitioner was assessed to house-tax on 
properties having an annual rental of only Rs. 300, his wife has 
been similarly assessed on properties with a rental value of 
Rs. 432. Both the properties in the wife’s name and the pro- 
perties of the petitioner are covered by the suit mortgage 
executed by the petitioner. It is contended that both these 
properties belong to the petitioner and that the assessment 
which was made in respect of these properties must be regarded 
as the assessment of the petitioner. A similar contention was 
rejected by a Bench of this Court in the case of Swamsnatha 
Odayar v. Srinivasa Aiyar!. It has been argued that the terms 

of r. 7 framed under the Act lend some support to the cre- 
ditor’s contention. By this rule a person who has been assessed 
to property-tax, which assessment would disqualify him under 
Proviso (C) to S. 3 (13), is permitted to ged rid of the dis- 
qualification by proving that during the relevant period he was 


1. (1939) 2 M.L.J. 495. 
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not the owner of the property in respect of which the assess- 
ment was levied. Presumably the intention of this rule is to 
cover cases in which the Municipal assessment register was not 
up to date so that the assessment would stand in the name of 
some one who does not actually pay it. Weare not concerned 
now with the validity of this rule, but it may well be argued 
that Proviso (C) contemplates not only the assessment of an 
individual but also the ownership by that individual of the pro- 
perty in respect of which he has been assessed. It could not 
however be argued that Proviso (C) contemplates only the 
ownership of the property by the individual concerned and does 
not contemplate his assessment in respect thereof. Proviso 
(C) clearly requires that, in order to come within its scope, the 
individual must have been actually assessed. It is not sufficient 
for him to show that he is interested in property in respect of 
which somebody has been assessed. 

In the result, therefore, we must allow this Civil Revision 
Petition with costs and remit the application to the trial Court 
for disposal in the light of this judgment. 

KS. ` Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice HoRWwILL. 


Kattuva Rowthan's son Moidin alias Petitioner" (Petitioner) 
Saivu Rowthan 


v. 
Dakshayani Amma and another .. Respondents (Respon- 
dents) 
Civil Procedure Code (V of 1908), S. 73—Rateable distribution—Person 
merely attaching before judgmeni—lf entitled to claim rateable distribution. 
The Court can only divide the assets among such persons as may have 
made application to the Court for the execution of decrees. So wherea 
creditor merely gets an attachment before judgment he is not entitled to 
claim rateable distribution of assets realised in execution before he took 
out execution proceedings. ; 
Meyyappa Chettiar v. Chidambaram Chettiar, (1923) 46 M.L.J. 415: 
I.L.R. 47 Mad 483 (F B.), referred. 

Petition under S. 25 of Act IX of 1887, praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of South Malabar at Palghat dated 29th 
October, 1936 and mide in M. P. No. 590 of 1936 to ‘direct 


* C, R, P. No. 435 of 1937. 2th April, 1940. 
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the decree-holders in S. C.' No. 440 of 1935 to redeposit the 
amount they have withdrawn from Court. 


K. P. Ramakrishna Atyar and P. Sridhara Rao for 
Petitioner. 


P. Govinda Menon for Respondents. 


The Court delivered the following 

JUDGMENT.—The petitioner filed S.C. No. 460 of 1935 
against a debtor and attached before judgment some money that 
was in the hands of a garnishee. Some time later, the petitioner 
obtained a decree—we do not know its exact date, but it is said 
that it was some time before 7th March, 1936. He did not take 
out execution of this decree. The respondents obtained a 
decree in S. C. No. 440 of 1935 against the same debtor, and in 
execution they also attached on 26th November, 1935, this same 
sum of money in the hands of the garnishee. That money was 
paid into Court on 3rd March, 1936 and upon an application by 
the respondents, the money was paid to them on 7th March, 
1936. The petitioner thereupon filed M. P. No. 590 of 1936, 
praying that the Court should re¢all the sum of money paid 
over to the respondents and distribute it rateably between them. 
That petition was dismissed by the Subordinate Judge of 
Palghat, and hence this revision petition. 


The petitioner’s contention is that he was entitled to a 
share in the money that had been paid-.into Court by the gar- 
nishee and that the lower Court acted illegally in paying that 
money over to the respondents. He contends that the Court 
was bound to see that the money was properly distributed among 
those who had a claim to it. As proof that such a duty is cast 
upon the Court, he refers to Ss. 63 and 64 of the Civil Proce- 
dure Code. S. 63 only indicates that the Court should adjudicate 
upon questions of this nature, and S. 64 explains the effect of 
an attachment. Neither of these sections indicates that the 
Court should suo motu ascertain who are the'various claimants 
to a particular sum of money and then to divide that money 
among the persons who are entitled to a share of it. 


S. 73 runs: 


“Where assets are held bya Court and more persons than one have, 
before the receipt of such assets, made application to the Court for the exe- 
cution of decrees for the payment of money passed against the same 
judgment-debtor...... the asseis...... shall be rateably distributed among 
all such persons.” 


Moidin 

v. 
„Dakshaya 
Amma. 
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So that it is clear that the Court can only divide the assets 
among such persons as may have made application to the Court 
for the execution of decrees. The present petitioner made no 
such application. He contends that his attachment before judg- 
ment becomes by some legal fiction an attachment in execution. 
He states as authority for this unusual proposition a decision of 
a Full Bench of ttis Court in Meyyappa Chetttar v. Chidam- 
baram Chettiarl. | What the Court there held was that 
“property attached in execution” in O. 21, r. 57, Civil Procedure 
Code, includes property attached before judgment when there 
has been a decree followed by an execution petition for the 
purpose of bringing the property attached to sale. This judg- 
ment does not say that proceedings taken before execution can 
be deemed to be proceedings taken after execution; but it only 
says that property attached before judgment may be considered 
to be property attached in execntion when it is followed by an 
execution application for the purpose of bringing the attached 
property to sale. As the petitioner has put in no such appli- 
cation, the above decision has no application to this case. 

This revision application could have been dismissed on the 
simple ground that the petitioner had a remedy by way of a 
suit aflorded to him by S. 73 (2); but a decision on the point 
raised in the Court below has been given in order to avoid 
further litigation. 

The revision petition is accordingly dismissed with costs. 

KS: Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT :—MR. JUSTICE KING. 


N. Subramania Sastrulu of Kandukur and .. Appellants? 


another - (Respondents) 
v. 
The Offcial Receiver of Chittoor .. Respondent 
(Respondent). 


Provincial Insolvency Act (V of 1920), S. 544—Morigage to creditor for 
his simple debt—Credttor filing suit and obtaining attachmeni—Debtor bona- 
fide imagining that her assets are worth more than her liabilities and enough 
to pay off the other creditors as well—Docirine of natural and obvious conse- 
quences of acts—If applicable to infer fraudulent motwe under S. 54. 





1, (1923) 46 M.L.J. 415: LL.R. 47 Mad. 483 (F.B.). 
*A.A.A.O. Nos, 190 and 191 of 1938. 10th September, 1940. 
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Where two creditors had filed suits for recovery of their dues and 
obtained attachment of the properties of the debtor and the debtor thereupun 
executed mortgages to the creditors for their debts and where it was 
found that the creditors were neither related to the debtor nor persons for 
whose preference any special reason existed, and that at the time of the 
execution of the mortgages, the debtor thought that the property was worth 
enough to deal with the other debts also in due course, there is no fraudulent 
preference within the meaning of S. 54 of the Provincial Insolvency Act. The 
question is not whether the assets were actually less than her liabilities but 
whether she honestly thought that they were more. 


From the mere fact that a preference in favour of the creditors followed 
from the debtor’s act, it cannot be inferred that it was a fraudulent prefer- 
ence. The legal maxim that intentions of parties must be judged by the 
natural consequences of their acts cannot be applied to determine the 
dominant intention in the mind of the debtor for purposes of S. 54 of the 
Provincial Insolvency Act. 


Sharp (Oficial Receiver) v. Jackson, (1899) A.C. 419 and Ex parte 
Taylor: In re Goldsmid, (1885) 18 Q.B D. 295, followed, 

Appeals respectively against the order of the District Court 
of Chittoor in C. M. A. Nos. 75 and 76 of 1937 preferred 
respectively against the order of the Court of the Subordinate 
Judge of Chittoor in M. P. Nos. 174 and 175 of 1935 in I. P. 
No. 43 of 1932. 

S. V. Venugopalachari for Appellants. 


T. K. Srinivasathathachariar and T. T. Srinivasan for 
Respondent. 


The Court delivered the following 


JupgMgNnT,—The subject-matter of these two appeals is 
two mortgages executed on the 15th October, 1932 in favour 
of two of the creditors of Padmavati Ammal, against whom 
an insolvency petition was filed on 7th November, 1932 and 
who was finally adjudicated insolvent in 1934. The proceedings 
by the Official Receiver were, in the first instance, taken 
against three mortgages, all of which were executed on the 
same day. They were taken under Ss. 4, 53 and 54 of the 
Provincial Insolvency Act. The learned Subordinate Judge of 
Chittoor dismissed the Official Receiver’s applications. The 
learned District Judge of Chittoor has set aside the learned 
Subordinate Judge’s order and annulled all the three mort- 
gages. These are appeals by two of the mortgagees against the 
learned District Judge’s order. The annulment by the District 
Judge, it must be mentioned, has been based on S. 54 alone: he 
does not hold that the mortgages are not fully supported by 
consideration; but he holds that they were fraudulent preferences 


i 
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v. 
Offcial 
Receiver of 


Chittoor. 
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of some of the insolveni’s creditors fo the detriment of the 
others. 


I think these appeals must be allowed. The learned District 
Judge has held that the insolvent has fraudulently preferred 
these appellants not so much upon the finding of any positive 
facts which constitute any intention on her behalf to defraud, 
but mainly for the reason that a preference. in favour of the 
appellants inevitably followed from her action. The learned 
Judge says: 

'“ Intentions of persons must be judged, as intentions can only be, by the 
obyious and natural consequences of their acts” 

No doubt,-this is a legal maxim which applies very often 
when the Court has to find what the intentions of a particular 
party are, but, with regard to S. 54 of the Provincial Insol- 
vency Act where the burden of proof is upon the Offcial 
Receiver this method of discovering the intentions of a person 
who shortly afterwards becomes insolvent is not the correct 
method to adopt. The authorities in England are very clear in 
this matter: see Sharp (Official Receiver) v. Jackson! and Ex- 
parte Taylor: In re Goldsimtd,2 and this principle, that the 
dominant intention in the mind of the insolvent must be found 
to have been actually to prefer a creditor before his alienation. 
could be set aside, has also been adopted in India—see 
Buchayyagart Ranga Reddi v. Official Receiver, Anantapur 
and Krishnan Chettiar v. Devarayan Chetttart. It is 
impossible therefore to support the learned District Judge’s 
order, merely upon the fact that the appellants have actually 
received a preference in the disposal of the insolvent’s estate. 


I have been taken through the evidence with a view to 
examine whether on the evidence il is possible to hold that 
there was the dominant intention in the mind of the insolvent 
fraudulently to prefer the appellants. fam unable to hold that 
there is any material for any such finding. In the first place, 
it is conceded by the learned advocate for the Official Receiver 
that putting his case at the best, on the evidence available, 
the assets of the insolvent were, at the time these mortgages 
were executed, very nearly equal to her liabilities. The learned 
District Judge, it may be mentioned, refuses to consider any of 

1. (1899) A.C. 419. 2 (1886) 18 Q.B.D. 295. 
3. (1937) 2 M.L.J. 868. 4. (1940) 1 M.L.J. 786:- 
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the statements of the witnesses with regard'to,.the value of 
the insolvent’s properties. He refers to them as vague surmises 
and says that the only important fact is that when the properties 
other than the mortgaged properties were sold by the Official 
Receiver, only Rs. 400 were realised, and ‘also that the Official 
Receiver leased them on a rental of Rs. 35 a year. These are no 
doubt important facts if the’ task Of the Court were to estimate 
the real value of the insolvent’s estate. But I do not think that 
the statements made by those very. creditors themselves who 
support the Official Receiver in this case can be ignored, and 
one of them,—the principal opponent of the appellants Bhas- 
kararamayya, has actually given evidence in this very case that 
the property of the insolvent which was not mortgaged was 
worth Rs. 14,000. Even taking as true the contention of the 
learned advocate for the Official Receiver that the actual value 
of the estate was less than the liabilities at the time of the 
mortgages, as the learned District Judge has himself pointed 
out, it is a truism that landed property is always over-valued 
by the owner. It is therefore extremely probable that the 
insolvent here thought that her property was worth considerably 
more than what it was really worth. If that were so, it seems 
clear to me that she must at the time she executed these mort- 
gages have entertained honestly the belief that ‘she could also 
` deal with the other creditors in due course by the same 
method. The question. to be decided is not whether her assets 
were actually less than her, liabilities but- whether she honestly 
thought that they were more. I think there is enough evidence 
in this case to justify the finding that’she may have honestly go 
thought. The learned Judge also refers in para. 5 of his 
judgment to the fact that the question at issue in insolvency 
is not whether the assets are sufficient to pay the liabilities 
but whether the liabilities can be met, as they arise, by 
money payment. That ig no doubt quite correct when the Court 
has to decide whether a person who is said to be insolvent 
should be adjudicated insolvent or not, but, when the question 
is to decide the intention which is present in a person’ s mind, 
it seems to me that unless it is presumed that the person in 
question knows the law of insolvency and points such as these, 
it is impossible to say that anyone who believes that he “is 
possessed of landed property which is worth more than his 
liabilities is aware that insolvency js imminent. _ I: am’ rot 
107 
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prepared to, hold that on the 15th October, 1932, the insolvent 
had any reason to believe that within two or three weeks an 
insolvency petition would be filed against her. 


_. There is another point which, I think, should be consi- 
dered in connection with S. 54. The learned Judge in the 
oth paragraph of his judgment says that | 

“Where all a man’s creditors are pressing for payment and he cannot 
pay them all with money, the honest thing, the truly voluntary thing, the 
thing which the law insists on, is that he should pay them all he can 
rateably.” 

There is no finding in this particular case that all the 
creditors of the insolvent were in fact pressing her for payment. 


‘Two of the principal creditors have given evidence, and ‘they 


are not prepared to state distinctly and definitely that they 
exerted any pressure upon the insolvent or upon the insolvent’s 
relative, Dhurvasa Rao. It is true that one of them, Bhaskara- 
ramayya, had filed a suit against the insolvent about three 
weeks before, but there is no proof that any intimation: of 
that fact was given to the insolvent. The other creditor had not 
filed a suit at all, and there is no evidence that either of them 
had issued any kind of registered letter to her. On the other 
hand, both the appellants had not only filed suits, but had’ also 
applied for and obtained attachment. No doubt they also have 
not used any particular threatening language in any particular | 
document sent to the insolvent, but it is clear that the actual 
attachment of the insolvent’s properties amounts to such 
pressure as would reasonably lead the insolvent to take steps 
to deal with the debts owing to these creditors. 


On a review of the whole evidence, I am of the opinion 


‘that there is no proof in this case that the dominant motive in 


the mind of the insolvent in executing these mortgages in favour 
of persons who were not related to her or for whose prefer- 
ence no special private reasons existed, was to prefer them 
fraudulently to the prejudice of her other creditors.” The 
evidence seems to me to suggest rather that this was an 
honest attempt to deal with the more pressing claims upon 
her by mortgaging certain of her assets, and: at the time she did 
so, she must have bona fide thought that she would be able to 


_deal with the other debts in due course. 


In the result, I set aside the order of the earnest District 
Judge and restore the order of the learned Subordinate Judge, 
oe 
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dismissing the Official Receiver’s applications with costs 
throughout. Ba 

Leave to appeal is refused. : 

K. S. Appeal alowed: 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Madras.] 


PRESENT :—LORD RUSSELL OF KILLOWEN, Sir LANCELOT 
SANDERSON AND Mr. M. R. JAYAKAR. 


Bank of Chettinad, Ltd. .. Appellant* 
Y. 
Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922), Ss 2 and 43—Non-resident foreign com- 
pany —Loan to British Indian company through its branch—If the borrower 
company can be treated as agent of foreign company under S. 43—Whether 
foreign company has “business connection” in British India and is liahle to 
assessmeni— Taxing statute—Construcition—Need for strict construction. 

Two banking companies, one at Pudukottai (in a Native State) and 
another at Kanadukathan (in British India) were controlled by the same 
persons who owned almost all the shares in the two companies. The Pudu- 
Rottai Bank had a branch at Kualalumpur in the Federated Malay States 
and the Kanadukathan Bank had twenty branches in Burma (in British India 
during the material period), one at Colombo and one at Bentong in the 
Federated Malay States. Between September, 1930 and February, 1923, 
loans of large sums were made by the Pudukottai Bank to the Kanadukathan 
Bank. The procedure adopted was as follows:—The Bentong branch of the 
Kanadukathan Bank received hundies from the Kualalumpur branch of the 
Pudukottai Bank and passed them on to the Rangoon Branch of the Kanada- 
kathan Bank and the money was used in the business and earned profits. 
The Crown sought to tax the non-resident company treating the borrower 
company asits agent. 

Held, (1) in revenue matters it is wrong to regard “the substance of 
the matter ” as distinguished from the strict legal position; the real question 
will be whether in fact the non-resident company lent money to the British 
Indian company. The fact that the transactions were negotiated through 
the branches does not affect the question, as the business transacted was 
the business of the two Banks. 

(2) the Pudukottai Bank had a business ‘connection with the Kanadu- 
kathan Bank in British India during the year of assessment and the profits 
and gains forming the subject-matter of the assesament accrued to the 
Pudukottai Bank directly or indirectly through such business connection in 
British India. The Kanadukathan Bank can be treated as the agent of the 
Pudukottai Bank within the meaning of S. 43 for the purposes of the Act. 


Appeal froða judgment of the High Court of Judicature 
at Madras (Sir Lionel Leach, Chief Justice, Madhavan Nair 
and Waradachariar, JJ.) dated 17th November, 1938, on a 
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reference of a question of law by the Commissioner of Income- 
tax under S. 66 (1) of the Income-tax Act (XI of 1922). 


The facts and arguments appear sufficiently from the 
judgment of the Board. 


A. T. Miller, Raymond Needham and R. P. Hills for 
Appellant. 

J. Millard Tucker and W. Wallach for Respondent. 

2nd June, 1940. Their Lordships’ judgment was delivered 
by 

SIR LANCELOT SANDERSON.—This is an appeal from a 
judgment of the High Court of Madras dated 17th November, 
1938, which was given upon a reference of a question of law 
made to the High Court by the Commissioner of Income-tax 
under.S. 66 (2), Income-tax Act (XI of 1922). The question 
was as follows: 

“Whether on the facts of this case the income-tax authorities were 
entitled to hold that the income from the first six items of loans referred to 
in para. 21 of the Income-tax Officer’s assessment order accrued and arose 
to the Pudukottai Bank directly or indirectly through or froma business 
connection in British India within the meaning of S. 42 (1), Income-tax Act, 
between the Kanadukathan Bank and the Pudukottai Bank.” 

The Commissioner of Income-tax submitted that this 
question should be ahswered in the affirmative. The High 
Court (consisting of Sir Lionel Leach, C.J., Madhavan Nair 
and Varadachariar, JJ.) decided that the submission of the 
Commissioner was right and answered the question in the 
affrmative. From this decision the appellant, the Bank of 
Chettinad, Ltd., has appealed to His Majesty in Council. The 
reference arose out of the assessment of the Bank of Chettinad, 
Ltd., Kanadukathan (hereinafter for the sake of brevity refer- 
red to as the “ Kanadukathan Bank”) as agent of the Chettinad 
Bank, Ltd., Pudukottai (hereinafter referred to as the “ Pudu- 
kottai Bank”), for the assessment year 1933-34. The asSess- 
ment proceeded on the basis that certain profits or gains 
accrued to the Pudukottai Bank, resident out of British India, 
directly or indirectly through or from a business connexion in 
British India and that under S, 42 (1), Income-tax Act of 
1922, such profits or gains were chargeable to income-tax in the 
name of the Kanadukathan Bank, resident in British India, 
which was treated as the agent of the Pudukottai Bank under 
S. 43 for all the purposes of the Act. 
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The material facts may be stated as follows: Raja Sir 
Annamalai Chettiar of Chettinad with his three sons had alarge 
money-lending business with many branches in Burma, Ceylon, 
the Federated Malay States and French Cochin China. In 1929 
they formed the Kanadukathan Bank which has itsheadquarters 


at Kanadukathan in British India. Kanadukathan lies about - 


two miles from the border of the State of Pudukottai and 18 
miles from the town of Pudukottai, the capital of the State. In 
1930 they formed the Pudukottai Bank and also registered in 
Pudukottai a company called the Chettinad Corporation, Ltd., 
both of which have their registered offices at Pudukottai. : The 
businesses carried on by the Raja and his sons were wound up 
and all the assets.and liabilities transferred to the three 
companies. The assets and liabilities of the branches in Burma 
(which until 1st April, 1937, was a part of British India), were 
transferred entirely to the Kanadukathan Bank. The assets 
and liabilities of the branches-in the Federated Malay States 
were mostly transferred to the Pudukottai Bank. The assets 
and liabilities of the branches in Ceylon were transferred partly 
to the Colombo branch of the Kanadukathan Bank and partly 
to the branches of the Pudukottai Corporation, Ltd., in Ceylon. 
Part of the value of the excess over liabilities was adjusted 
against the paid-up capital of the three companies. The balance 
was apportioned and the sums treated as béing deposits of the 
Raja and other members of his family with these companies. 


The nominal capital of the Kanadukathan Bank is 
Rs. 3,00,00,000 and the paid-up capital Rs. 1,00,00,000, divided 
into 20,000 shares of Rs. 500 each. All the shares of the company 
are held by the Raja and members of his family. The directors 
are the Raja, his wife and two outsiders, neither of whom holds 
any shares: one ig an employee and the other the agent of the 
"Raja. The nominal capital of the Pudukottai Bank is Rs. 
2,00,00,000, and its paid-up capital i is Rs. 1,70,00,000, divided 
into 20,000 shares, of which 10,000 are Rs. 700 each paid-up and 
10,000 of Rs. 1,000 each fully paid-up. All these shares, except 
three, are held by the Raja and the members of his family. 
The directors are the Raja, his wife and his son, and two out- 
siders, each of whom holds one share. There is no doubt that the 
two companies are controlled by the-same people.. The Kanadu- 
kathan Bank has 22 branches, 20 in Burma; of which one is at 
Rangoon, and one at Bentong, in the Federated Malay States. 
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and one at Colombo. The Pudukottai Bank carries on no 
money-lendiog business at Pudukottai, but it has a branch at 
Kualalumpur, situated about 30 miles from Bentong in the 
Federated Malay States. It appears that between September, 
1930 and February, 1933, loans amounting to Rs. 1,32,86,888 
were made by the Pudukottai Bank to the Kanadukathan Bank. 
The loans were carried out through the Kualalumpur branch of 
the Pudukottai Bank and the Bentong branch of the Kanadu- 
kathan Bank. They fall under the following nine heads, as 
stated in the reference made by the Commissioner of Income- 
tax: 


Rs. 
(1) os m bee 45,00,000 
(2) a X i 9,74,100 
($6,34,327) 
(3) sg = oe 5,24,191 
(4) $ s 7 2,35,000 
(5) "O ae at 19,38,505 
(6) 3 i, v 4,40,000 
(7) o aa X 5,15,092 
(8) : s i eh 34,60,000 ` 
(9) RE z sf 7,00,000 
Total : Bee 1,32,86,888 


The Dan branch of the Kanadukathan Bank did no 
money-lending business and the only duties of the offcer in 
charge of that branch appear to have been to receive hundis 
from the Kualalumpur branch of the Pudukottai Bank and to 
pass them on to the Rangoon branch after making the relevant 
entries in the books. The first six of the above-mentioned 
items represent monies used in the Rangoon business of the 
Kanadukathan Bank in accordance with the procedure herein- 
before indicated. They are the six items mentioned in the 
teference to the High Court, and the income arising from the. 
said loans is the subject-matter of the assessment, which is now 
in question. ‘The Commissioner of conica in his reference 
stated that 

‘Tn substance these loans represent money lent by the Pudukottai Bank 
to the Kanadukathan Bank, but the transactions have been unnecessarily 
complicated by resorting to a series of entries which gam dia as 
they are confusing.” 

Their Lordships think it necessary once more to protest 
against the suggestion that in revenue cases “the substance of the 
matter’? may be regarded as distinguished from the strict legal 
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position. t -In Inlahd:. Revenue Commissioners: v. Duke’ of 
Westminsteri, disapproval of: this doctrine was expressed in 
the opinions of Lord Tomlin and.Lord-Russell of Killowen. 
A passage from the opinion of Lord Russell of Killowen at 
p. 24 may usefully be cited. It is as follows: 


“T confess that I view with disfavour the doctrine that in taxation cases 
the subject is’ to be taxed if in accordance with a Court’s view of what it 
considers the substance of the transaction, the Court thinks that the case 
falls within the contemplation or spirit of the statute. The subject is not 
taxable by inference or by analogy, but only by the plain words of a statute 
applicable to the facts and circumstances of his case. As Lord Cairns said 
many years ago in Partington v. Atiorney-General®: ‘As I understand 
the principle of all fiscal legislation it is this: If the person sought to 
be taxed comes within the letter of the law he must be taxed, however great 
the hardship may appear to the judicial mind to be. On the other hand if 
the Crown, seeking to recover the tax, cannot bring the subject within the 
letter of the law, the subject is free, however apparently within the spirit of 
the law the case might otherwise appear to be.” 


The question on this part of the case is not whether “in 
substance” the loans represented money lent by the Pudukottai 
Bank to the Kanadukathan Bank, but it is whether in fact the 
Pudukottai Bank lent the said money to the Kanadukathan 
Bank. Their Lordships have no doubt that on the facts of the 
case the said six items did represent loans made by the Pudu- 
kottai Bank to the Kanadukathan Bank, and that the money was 
used in the branch of the Kanadukathan Bank at Rangoon, 
which was then in British India. The fact that the transactions 
were negotiated through the branches of the banks does not 
affect this question: the branches were not separate entities, but 
were parts of the two respective banks, and it is obvious that 
the business so transacted by the two branches was the business 
of the two banks. 


The questions to be considered are whether on the facts of 
this case the Pudukottgi Bank-had a business connection in 
British India and-whether the profits in question accrued or 
arose to the Pudukottai Bank directly or indirectly through or 
from such business connection within the meaning of S. 42 (1) 
of the Act. It was argued on behalf of the appellant bank that 
in order to bring the case within the’ section it must be shown 
by the income-tax authorities that the. Pudukottai Bank, non- 
resident in British India, had a business connexion in’ British 
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India’ in relation to actual transactions in question, that a 
business connexion arises out of business transactions and that 
the transactions in this case, namely, the above-mentioned loans, 
were made not in British India but in the Malay States and' were 
to be repaid in the Malay States in the Malay States currency. 
Consequently, it was argued that although the profits of such 
transactions did accrue to the Pudukottai Bank, they. did not 
accrue thtough a business connexion in pervs India. S. 42 
(1) is as follows: 

‘Tn the case of any person residing out of British India, all profits or 
gains accruing or arising to such person, whether directly or indirectly, 
through or from any business connexion or property in British India, shall 
be deemed to be income accruing or arising within British India, and shall 
be chargeable to income-tax in the name of the agent of any such person, and 
such agent shall be deemed to be, for all the purposes of this Act, the asgessee 
in respect of such income-tax,” 

The terms of the section are very wide, and their Lord- 
ships are not prepared to place upon them the limitation for 
which the appellant contends. The words are wide enough to 
cover profits or gains which can be said to accrue or arise to 
the Pudukottai Bank directly or indirectly through or from 
any business connexion which may exist between the Pudukotta1 
Bank and the Kanadukathan Bank in British India. That the 
Pudukottai Bank had a business cofinexion with the Kanadu- 
kathan - Bank in British India cannot on the facts be doubted, 
and the transactions in question could -not have been carried out 
but for the existence of the Kanadukathan Bank which was'in 
British India, and the business connexion between that bank and 
the Pudukottai Bank.. 


It bas already been shown that the two banks are controlled 
by the same people, namely, the Raja and his family. It further 
appears that the main function of the Pudukottai Bank was to 
finance the Kanadukathan Bank, that the loans advanced by the 
Pudukottai Bank to the Kanadukathan Bank represented a large 
part of thé capital of the Pudukottai Bank, that the flow of 
business between the two banks was secured by the coniplete 
control exercised by the Raja and his family dver the business 
of both banks, so that the loafs could be safely made without 
security and for indefinite periods. - In view of these facts their 
‘Lordships are of opinion that the High Court was right in 
holding-that the Pudukottai Bank had a business connexion with 


e the-Kanadukathan ‘Bank in British India during the year of 
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assessment and they are further of opinion that the profits and 
gains, the subject-matter of the assessment, accrued to the 
Pudukottai Bank directly or indirectly through such business 
connexion in British India. - 


There remains the question whether the ingore 
Commissioner was correct in treating the Kanadukathan Bank 
as tHe agent of the Pudukottai Bank within the meaning of 
S. 43 of the Act. It is to be noted that the agent contemplated 
by the section is so to speak an artificial creation, for it is 
provided that any person having a business connexion with a 
person residing out of British India, upon whom the Income-tax 
Officer has served a notice of his intention of treating him as 
agent of the non-resident person is to be deemed to be such 
agent. In view -of the above-mentioned conclusions; it is clear 
that the Income-tax Officer was acting within the power con- 
ferred upon him by S. 43 in treating the Kanadukathan Bank 
as the agent of the Pudukottai Bank for the purposes of the 
Act. Several cases were cited to their Lordships, but, with one 
exception, they were not of much assistance, for the facts in the 
cited-cases were different from those of the present appeal, and 
the decision in each case must of course depend upon its own 
facts. The exception is Commisstoner of Income-tax v. 
Remington Typewriter Co. ana Lidt The headnote of 
that case is as follows: 


“A company incorporated in the U. S. A. and hereinafter called ‘the 
American company’, carried on business in New York, and there manu- 
factured and sold typewriter machines. The respondent company had been 
incorporated under the Iridian Companies Act, 1913, and had purchased from 
the American company for shares the goodwill of that company in the 
Bombay Presidency and adjoining territory; the American company held 
all its shares except three issued to that company’s nominees. Two other 
companies had been incorporated in India, each being in substance in the 
same position towards the American company as the Bombay company; 
their respective business territory covered the rest of India.” 


It was held that there was a business connexion witbin the 
meaning of S. 43 and S. 42, sub-S. 1, Income-tax Act, 1922, 
between the American company and each of the Indian com- 
panies, and consequently under S. 43 the respondent company 
could be deemed for the purposes of the Act to be the agent 
of the American company, and as its agent could be charged to 
tax under S. 42, sub-S. 1, in -respect of profits made-by the 


— 
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American company upon machines exported to British India. 
The question whether the necessary. business connexion existed 
was argued before the Board, although no appeal had been 
lodged by the respondents and their Lordships had no doubt 


that the necessary business connexion did exist. It was stated 


in the judgment that: 


“The Bombay company was formed for the express purpose of acquiring 
from the American company and carrying on in a particular area the Ameri- 
can company’s business of selling the American company’s manufactures: 
Although no Contractual obligation exists by which the Bombay company is 
compelled to purchase any of the manufactures of the American company 
the flow of business between the two companies is secured by the fact that 
the ultimate and complete control of the Bombay company is vested in the 
American company, which owns all its shares.” 


It was further held that the profits and gains in question 
accrued or arose to the American company directly or indirectly 
through or from a business connexion in British India. This 
case is material, because in their Lordships’ opinion, if the 
appellant’s contention in this appeal were correct, namely, that 
the business connexion existed only in respect of actual business 
which was transacted by'the branches of the two banks outside 
British India, the above-cited case should have been decided the 
other way in so far as it related to the matter now under consi- 
deration. For the above-mentioned reasons their Lordships are 
of opinion that this appeal should be dismissed and that the 
appellant should pay the respondent’s costs of this appeal They 
will humbly advise His Majesty accordingly. 

Solicitors for Appellant: Lambert & White. 

' Solicitors for Respondent: Solicitor, India Office. 
K. S. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS, 

PRESENT :—MR. JusTicg KING. 

Puligadda Venkatasubba Rao (dead) and Appellants* (Res- 

others’  pondent and N11) 
v. i 

Yellapragada Sivaramayya 





.. Respondent (Peh- 
tioner). 

' Madtas Hindu Religious Endowments Act (II of 1927), S.73—“Excepted 
tempie'—Scheme for adminisirahon—Jurisdiction to frame. ` 
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S. 73 of the Madras Hindu Religious Endowments Act must be strictly 
construed, In spite of the amendments to the section [consequent on Vasu- 
. devan Adiserpad v. Bhowadasan Nambudiri, (1933) I.L.R. 57 Mad. 315 and 
Vythilinga Pandarasannadhi v. Ranganatha Mudahar, (1933) 66-M.L.J. 98: 
T.L.R* 57 Mad. 362] enlarging its scope it still does not include any suit to 
settle a scheme. The reason appears to be obvious, namely, that provision 
has already been made for the framing of schemes in the case of excepted 
temples by Ss. 62, 63 and 65 of the Act. 

Appeal against the order of the District Court of Guntur 


in I. A. No. 139 of 1938 in O. S. No. 3 of 1935. 


V. Rangachari for Appellants. 

P. Somasundaram for Respondent. 

The Court delivered the following 

JUDGMENT.—This appeal relates to a temple at Rajavole in 
the Guntur District which is an ‘excepted temple’ within the 
meaning of that expression in the Madras Hindu Religious 
Endowments Act. Plaintiff as a worshipper at that temple filed 
a suit under S. 73 of the Act to remove the defendant from his 
trusteeship, and appoint another trustee in his place. The suit 
was compromised, and as part of the terms of the compromise a 
scheme was framed for the future administration of the temple. 
Plaintiff then applied under O. 23, r. 3, Civil Procedure 
Code, for a,decree in the terms of the compromise, and the 
learned District Judge of Guntur, overruling defendant’s objec- 
tions to the application granted the decree. Defendant now 
appeals. 

Of the grounds of objection only two need now be con- 
sidered. The first was that defendant in consenting to the 
compromise, had been subjected to undue influence. No serious 
attempt has been made to substantiate this ground in appeal. I 
agree with the learned District Judge in rejecting it. 


The second ground is that the Court had no jurisdiction | - 


to frame a scheme and therefore no jurisdiction to incorporate 
in its decree a scheme framed by the parties. It appears from 
para. 4 of the learned District Judge’s order that before him the 
proposition that the Court is entitled to frame a scheme under 
S. 73 of the Act was not disputed. Before me this question is 
the main subject-matter of the appeal, and as its decision is one 
affecting the, jurisdiction of the Court I cannot refuse to 
adjudicate upon -it merely because of what appears to me an 
unwise and ill-advised concession made in the District Court. 
To my mind it is clear that the appeal must succeed on the 
very simple ground that S. 73 does not, on its very face, 
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authorise a suit to frame a scheme. That S. 73 must be 
construed strictly is laid down in Vasudevan Adtserpad v. 
Bhawadasan Nambudiril, where, on-an interpretation of the 
section as it then stood, it was held that the Court had no power 
to direct “accounts and enquiries” and again’ in Vythilinga 


Pandarasannadhi v. Ranganatha Mudaljar®, where the 


decision was that-a suit in- regard to the administration or 
management of a kattalai was not- maintainable under the 
section. The scope of the section has been enlarged by amend- 
ments enacted as the result of these judgments but it still does 
not include any suit to settle a scheme. The reason appears to 
be obvious, namely, that provision has already been made for 


the framing .of schemes in the case of excepted temples by 
‘Ss. 62, 63 and 65 of the Act. 


I accordingly allow this appeal, set aside the order of the 
learned District Judge and direct that. the suit be restored to 


his file and disposed of according to law. As the appellant 
failed to present his case properly before the District Judge he 
must pay his own costs. Respondent’s costs of the appeal will 
-be costs in the suit. 


K.S. ‘Appeal alowed. 





-IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE BURN AND Mr, Justice MOCKETT. 


The Official Receiver, Guntur, .. Appelani* (Petitioner- 


10th Counter-petitioner) 
v. S 
Amara Seshayya and others .. Respondents (Decree- 
| holder and Defendants 
ô and 11 to 14). 


Civil Procedure Code.(V of 1908), Ss.47 and 115 and O. 21, rr. 58 and 63 
—Representative of judgmeni-debtor—O ficial Receiver preferring objection 
under O. 21, r. 38—Right to prefer appeal—Hindu joint family—Partition— 
Remedy of creditor against sons—Atiachmem before judgment effected 


‘before paritition—Whether enables creditor to proceed tn ee i 


by way of smut available—R eviston—Sustainabthty. 

The facts of each case have to be taken into consideration in sedeet to 
find out whether the Official Receiver isa representative of the Judgment- 
debtor-or not, Where the Official Receiver contended that all the property 


of the insolvent had ‘vested in him with effect from the date of the insolvency 


1. (1933) 1.L.R.57 Mad, 315.. 
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petition and he was therefore in the position of a third party objecting to 
attachment under O. 21, r. 58; Civil Procedure Code, and the objection was 
disallowed, 

Held, that the Official Receiver had no right of appeal in sucha case and 
that his remedy was to file a suit under O. 21, r. 63 of the Code. - 

Mohilosh Dutta v. Rat Satish Chandra Chaudhuri Bahadur, (1931) 35 C. 
W.N. 971 and Oficial Receiver of Kistna v. Imperial Bank-of India, (1934) 
68 M.L.J. 78: ILL.R. 58 Mad. 403, referred to. 


If the decree debt is one binding on the joint family the decree-holder 
can have a remedy against the sons after partition by way of a separate suit 
but he cannot proceed by way of execution as against their interest in the 
joint family property. The decree-holder cannot in such a case proceed in 
execution against the interest of the sons merely because there was an 
attachment before judgment prior to the partition. 

It cannot be said that whenever there is a remedy by way of suit the 
remedy by way of revision cannot be allowed. 

Ithachan v. Velappan, (1885) I.L.R. 8 Mad. 484 (F.B.), considered. 

Appeal against and petition under S. 115 of Act V of 1908 
praying that the High Court will be pleased to revise the order 
of the Court of the Subordinate Judge of Guntur dated 5th 
April, 1938 and passed in E. P. No. 84 of 1937 ın O. S. No. 34 
of 1931. 

P. Satyanarayana Rao for fesdiee 

V. Govindarajachars for Respondents. 


The judgment of the Court was delivered by 

Burn, J.—This appeal and this revision petition are brought 
against the order passed by the learned Subordinate Judge of 
Guntur in E. P. No. 84 of 1937 in O. S. No. 34 of 1931. The 
E. P. was dated Ist March, 1937. The suit had been decreed 
on the 14th December, 1931, against ninth defendant for a 
sum of Rs. 23,741-1-2 with interest and costs. It was alleged 
in the E. P. that certain sums had been recovered in execution 
in 1936 and 1937 and that an amount of Rs. 30,582 plus 
further interest and costs was still due. The prayer in the E. P. 
was for execution against five defendants impleaded in the E.P. 
as supplemental defendants 10 to 14. The supplemental tenth 
' defendant is the Official Receiver of Guntur and defendants 11 
to 14.are said to be the minor undivided sons of K. Venkata- 
subba Rao the eighth defendant in the suit. Kt. Venkatasubba 
Rao had been adjudicated insolvent in I. P. No. 74 of 1931 and 
certain items @fithe joint family property had been sold by the 
Official Receiver fora sum of Rs. 6,555. The decree-holder 
alleged that he had attached the properties of the eighth defen- 
dant before judgment in O. S. No. 34 of 1931. He said that 
he desired attachment by means of a probibitory order of a 
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sum of Rs. 5,244 representing the 4/5th ‘share of the supple- 
mental defendants 11 to 14 (the minor sons of the eighth 
defendant) of the sum of Rs. 6,555. He prayed that the 
Official Receiver the tenth defendant might be ordered to 
deposit this amount in Court.so that it might be paid to him to 
the credit of this decree in O. S. No. 34. He prayed also for 
the issue of a sale notice regarding the remaining joint family 
properties which had been attached and for payment of 4/5th 
of the sale proceeds of such items to him. The Official Receiver 
opposed this application and the minor sons also opposed it. 
The learned Subordinate Judge overruled these objections and 
ordered that the preliminary attachment of the sum of Rs. 5,244 
should be made absolute. Hence this appeal and the revision 
petition which are filed by the Official Receiver. 


Mr. Govindarajachari on behalf of the respondent decree- 
holder raised a preliminary objection to the maintainability of 
the appeal and after hearing his arguments and the arguments 
of Mr. P. Satyanarayana Rao for the appellant we find oursel- 
ves obliged to accept the preliminary objection. Mr. Govinda- 
rajachari’s contention was that the Official Receiver did not in 
this proceeding represent any of the parties to the decree and 
that consequently no appeal would lie from the order passed by 
the learned Subordinate Judge. Mr. Satyanarayana Rao 
attempted to show that the Official Receiver could be considered 
to be a representative of the sons of the insolvent eighth defen- 
dant. It has been pointed out by Rankin, C.J., in the case 
Mohitosh Dutta v. Rat Satish Chandra Chaudhuri Bahadur, 
that to hard and fast rule can be laid down regarding the 
position of the Receiver in insolvency in such a case as this. 
The learned Chief Justice observes: 


‘Tt appears to me that any general statement to the effect that a Receiver 
is or is not a representative for the purposes of S. 47 of the Code is neceg- 
sarily misleading. It all depends on the purpose and nature of the applica- 
tion made by the Receiver whether he is a representative of the judgment- 
debtor or not. For some purposes he would be entitled as representing the 
judgment-debtor to litigate matters under S. 47 of the Code; but where he ` 
comes to the executing Court for the purpose of saying that as the judgment- 
debtor’s property now belongs to the Receiver the Court cannot sell for the 
judgment-debtor’s debt that which is the property of. another person 
because it has vested in the Receiver for the benefit of the creditors, then, 
for that purpose the Receiver is not, in my judgment, a representative of 
the judgment-debtor. The Receiver in such a case, if he is not acting under 


a e 


1. (1931) 35 C.W.N. 971. ` 
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5. 52 of the ‘Provincial Insolvency Act but acting under the usual provisions 
of the Civil Procedure Code, is really a third party making a claim.” 

_ To the same effect is the decision of a Bench of this Court 
in Oficial Receiver of Kistna v. Imperial Bank of Indial. ` The 
facts of each case have to be taken into consideration in order 
to find out whether the Official Receiver is a representative of 
the judgment-debtor or not. In the present case the Official 
Receiver contended that all the property of the insolvent had 
vested in him with effect from the date of the insolvency peti- 
tion. He was therefore in the position of a third party object- 
ing to attachment under O. 21, r. 58 of the Code of Civil Pro- 
cedure and when his objection was disallowed by the learned 
Subordinate Judge he had no right of appeal but had the 


right of filing a suit under O. 21, r. 63 of the Code of Civil 
Procedure. 


As for the contention that he was a representative of the 
sons of the insolvent, that is based on the fact that in 1933 a 
suit for partition was filed against the eighth defendant on behalf 
of his eldest son a minor at that time who was the only son of 
the insolvent then in existence. That was O. S. No.-372 of 
1933. Before it was decided in 1936 two other sons had been 
born to the insolvent. A decree was’ passed for partition and 
in that the Official Receiver was appointed as a Special Receiver 
with directions to pay out of the insolvent’s estate all the debts 
that were properly binding upon the estate and to distribute the 
rest between the insolvent eighth defendant and his minor sons. 
It is however not possible to hold that in this execution proceed- 
ing the Official Receiver was representing the sons in his capa- 
city as Special Receiver in the partition suit. As a matter of 
fact the sons were not parties to O. S. No. 34 of 1931 for the 
simple reason that none of them had been born when that suit 
was filed. They were not parties therefore to the decree. We 
are told moreover that th his capacity as Special Receiver in the 
partition suit the Official Receiver did file a claim under O. 21, 
r. 58, Civil Procedure Code, which was dismissed by the learned 
Subordinate Judge on the 28th March, 1938. > > 

We think it is clear that in this case the Official Receiver is 
not a representative of any of the parties to the suit and there- 
fore has no right of appeal. Sustaining Mr. Govindaraja- 





1, (1934) 68 M.L.J. 78: LL.R. 58 Mad. 403. 
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chari’s preliminary epicney we must dismiss A. A. O. No. oe 
of 1938. . ` i 

Mr. SE Rao then mT tó argue C. R. P. 
No. 1427 of 1938 which was filed: as-an alternative remedy. 
His main contention is that the learned Subordinate Judge had 
no jurisdiction in this ‘case to-attach the sum of Rs. 5,244 as 
representing the share of the insolvent’s minor sons. To under- 
stand this it is necessary to mention the facts which have been 
very perfunctorily dealt with in the order of the learned Sub- 
ordinate Judge. O. S. No. 34 of 1931 was filed on the 7th 
April, 1931 and the decree was passed-on the 14th December, 
1931. ‘On the 11th April, 1931, the insolvent’s property had 
been attached before judgment. Six days after that Insolvency 
Petition No. 74 of 1931 was filed against the eighth defendant 
and he was adjudicated insolvent on the 10th October, 1932. 
The partition suit (O. S. No. 372 of 1933) was filed as already 
mentioned on the 14th July, 1933 and on the 14th August, 1936, 
a preliminary decree for partition was passed. This E. P. was 
filed on the 1st March, 1937. Now itis quite clear that‘after 
partition the interest of the sons cannot be pursued in execution 
of a decree passed against the father alone. There are many 
cases in which this has been laid down and it is only necessary 
to refer to.the latest decision in this Court, Kuppan Chettiar v. 
Masa Goundani. If the decree-debt is one binding on the joint 
family the decree-holder can have a remedy against the sons 
after partition by way of a separate-suit but he cannot proceed 
by way of execution against their: interest in the joint family 
property. Mr. Govindarajachari does not dispute this statement 
of the law but he contends that the attachment before judgment 
which was made on the 11th April, 1931, puts this case into a 
different category altogether. His contention is that since the 
decree-holder in O. S. No. 34 attached the whole of the joint 
family property before judgment that attachment enables him to 
proceed now against the interest of the sons in spite of the fact 
that they were not parties to the suit. We are unable to accept 
this contention. The principle laid down in the case cited and 
in the other cases of the same sort does not make any distinc- 
tior betwéen attachments effected before judgment and’ attach- 
ments attempted after judgment’ It must be borne in midd 
that when this attachment before judgment ‘was made no son 





1. (1937) -1 M.L.J. 249; 1.L.R, (1937) Mad. 1004. 
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had been born to the eighth defendant. We have been told from 
the Bar by Mr. Govindarajachari that the insolvent’s eldest son 
(the first plaintiff .in the partition suit) was born on the 29th 
October, 1931, and that therefore he must have been in Gremio 
matrix on the date of attachment. The documents filed before 
us do not show the date of birth of any of the insolvent’s sons. 
But that is a matter of no importance, because the respondent 
in this case was not at any time purporting to act against the 
shares of the sons in pursuance of the attachment effected be- 
fore judgment. His application was expressly for a fresh 
attachment of a sum of money in the hands of the Official 
Receiver, For this reason it is also unnecessary to consider a 
subsidiary contention of Mr. P. Satyanarayana Rao that upon 
adjudication the whole of the insolvent’s property vested in the 
Official Receiver with effect from the date of the Insolvency 
Petition, making the attachment before judgment of no avail 
(vide Raghunath Das v. Sundar Das Kheiri1). 


On this ground alone the revision petition must be allowed. 
Mr. Satyanarayana Rao for the petitioner has raised two other 
points. One is that this decree-holder was made a party to the 
partition suit (O. S. No. 372 of 1933). It is alleged that in 
that suit he did not claim any priority over other creditors and 
that he is bound by the decree in that suit. The decree provid- 
ed for what was virtually an administration of the estate of the 
insolvent eighth defendant in O. S. No. 34 of 1931 directing the 
Official Receiver as Special Receiver to sell so much. of the 
insolvent’s property as was necessary to discharge all his legiti- 
mate debts and divide the surplus between the insolvent and his 
sons. In the present E. P. itis clear that the decree-holder in 
O. S. No. 34 of 1931 is attempting to get an advantage over 
the other creditors of K. Venkatasubba Rao. He is trying ‘to 
collect Rs. 5,244 towards his decree alone without regard to 
the debts of the insolvent which are binding upon his estate. It 
is we, think quite true to say as Mr. Satyanarayana Rao says 
that this sum of Rs. 5,244 cannot in any sense be held to be the 
property of the minor sons of K. Venkatasubba Rao. It repre- 
sents 4/5th of the sale proceeds of certain items of joint family 
property. Jt has no separate existence as the property of the 
minor sons. It is merely a part of the joint family estate and 
in O. S. No. 372 of 1933 it has been found that that sum is 


— 








1. (1914) 27 M.L.J. 150: L.R. 41 L.A. 251: LL.R. 42 Cal. 72 (P.C). 
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liable for the discharge of certain other debts besides the one 
due to the decree-holder in O. S. No. 34 of 1931. It is impos- 
sible therefore to say that the minor sons of K. Venkatasubba 
Rao are entitled to this sum of Rs. 5,244. They have been 
declared to be entitled to their respective shares of whatever 
may be left after Venkatasubba Rao’s debts have been dis- 
charged. This contention also we think must prevail. Mr. 


‘Govindarajachari has not been able to show us any reason why 


the decree-holder in O. S. No. 34 of 1931 should be allowed to 


‘ignore’ the decree in O. S. No. 372-of 1933 to which he was a 


party, and to proceed in execution of his decree in a manner 
which is contrary to the terms of that decree. 

Another contention of Mr. Satyanarayana Rao is that 
since the cash attached was in the hands of the Special Receiver 
in O. S. No. 372 of 1933 leave of the Court was necessary 


before it could be attached. He has referred us to the case 


Thayumana v. Ramaswami! and the case cited in that decision. 
It is not necessary to pronounce upon the validity or otherwise 
of this contention since we are satisfied that on the grounds 
already mentioned the petition must succeed. 

Mr. Govindarajachari attempted to argue that revision 
could not be allowed in this case because the Official Receiver 
had a remedy by way of suit under O. 21, r. 63. He refers us 
to the Full Bench decision Jtttachan v. Velappan®. In that 
judgment dealing with a similar revision petition (266 of 1884) 
the learned Judges bave observed “ we have no power to inter- 
fere under S. 622, Civil Procedure Code—the petitioner’s 
remedy is by suit.” From this we are asked to infer that the 
Full Bench laid down that wheneyer there is a remedy by way 
of suit the remedy by way of revision cannot be allowed. We 
can only say that this decision has never been considered in this 
Court as laying down any such proposition. In point of fact 


_ the learned Judges do not say that becguse the petitioner has a 


remedy by way of suit therefore they have no power to inter- 
fere by way of revision. Cases -in which this Court has 
interfered in revision in spite of the fact that the petitioner had 
another remedy are too numerous to be quoted. The principle 
that revision should not be allowed where another. remedy is 
available is a principle which may very conveniently be applied 
at the stage of admission. This revision petition was admitted by 





L ALR 1925Mad-51. © 2: (1885) LL.R.8 Mad. 484.(F.B.). 
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Mr. Justice Varadachariar nearly twoyears ago and since it. has 
been admitted we think that it would be wrong. at this stage to 
say that it must be dismissed merely because the Official Recei- 
ver might have proceeded by way of suit. Since it is clear to 
us that the learned Subordinate Judge had no jurisdiction, to 
attach this money in the hands of the Official Receiver and 
Special Receiver it would be an unnecessary multiplication of 
legal proceedings to refer the petitioner now to a suit. Weare 
satisfied that we have jurisdiction to act under S. 115 of the 
Code of Civil Procedure and to allow this petition. 


The order of attachment of the sum of Rs. 5,244 is accor- 
dingly set aside and E. P. No. 84 of 1937 dismissed. The 
petitioner will recover his costs of this petition from the first 
respondent (plaintiff in O. S. No. 34 of 1931) both here and 
in the Court below. 

B.V.V. l Appeal dismissed. 
Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present:—Mr. JUSTICE ABDUR RAHMAN. 


Radhakrishna Chetty and another .. Pettitoners* 
(Respondents 1 and 2) 





U:- 

Miss Teckla Schomberg’ .. Respondent (Petitioner): 

Suits Valuation Act (VII of 1887), S. é—Morigage sugi—Suit for re- 
demption and recovery of surplus profits—If claim for distinct subsecits— 
Jurisdictional valuation. 

Where the main relief claimed by a plaintiff in a mortgage suit is for 
redemption and the prayers for surplus profits or for accounts are only 
subservient to the main relief claimed, the value placed on the relief for 


redemption would cover the relief in regard to surplus profits as well and 
the latter need not be valued separately. 


Grandht Pothanna v. Satyananda Choryulm, (1931) 60 ML.J 698 and 

Chhiddu-Singh v. Jhanjhon Rat, (1922) I.L-R. 45 All. 154, relied on. 

Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Chingleput dated 3rd November, 1939 
and passed in Pauper O. P. No. 39 of 1939. 

M. Shama Das for Petitioners. 

S. Narayana Atyangar for Respondent. 
i senenelelo nnn 


*C. R, P. No. 856 of 1940. ist May, 1940. 
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“|. The Court delivered the following ere oo ag 
 JupGMENT.—The only question to be decided in this 
revision relates to the jurisdictional value placed by the plaintiff 
in her suit for redemption in which she asked for certain 
surplus profits to be decreed in her favour in addition. The 
lower Court relying on Jalaldeen Marakayar v. V yayasams) 
and Grandht Pothanna v. Satyananda Charyulu®, beld that the 
value which the plaintiff had placed on her relief for redemption 
would cover the relief in regard to surplus profits as well and 
that the latter need not be valued separately. The defendants have 
filed the present revision to test the correctness of this order. 

Since the value, determinable: for the computation of 
court-fees and for purposes of jurisdiction, is, under the provi- 
sions of S, 8 of the Suits Valuation Act, to be the same, the 
determination of the latter would depend on the decision as 
to the requisite court-fee required on the present plaint. 
Learned counsel for the petitioners contends that the plaintiff 
is asking for two “distinct subjects” within the meaning of 
S. 17 of the Court-Fees Act and the plaint is therefore’ charge- 
able with the aggregate amount of the fees to which the plaint 
would be liable, when embracing. either of such sub jects sepa- 
rately. The court-fees are, unless otherwise provided, to be paid 
ad valorem and if the plaintiff is asking: for two distinct 
subjects, it would follow that the fee would be chargeable 
for each subject separately. But the question is whether the 
relief claimed by the plaintiff for’ surplus profits is a distinct 
subject. 

Reliance was placed by learned counsel for the petitioners 
in this connection on Niulakantan Nambudripad v. Ananthakrishna 
Aryars, but that case does not bear out his contention as two 
distinct alternative reliefs forming- different matters were 
being claimed in that case and the cougt-fee was required to be 
paid in respect of each relief separately. The claim for redemp- 
tion in that suit was based upon the alleged right of the plaintiff 
as a mortgagor while the alternative relief was based on a 
contract fora further mortgage which was distinct from the 
earlier mortgage right. As the alternative claimg, were held to 
comprise distinct matters which could have been made the 





1. (1915) 29 ML J. 142: LL.R, 39 Mad. 447, 
2. (1931) 60 M.L.J. 698. 
3. (1906) 16 M.L J. 462: LL.R. 30 Mad. 6l. | . 
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grounds for separate suits, they were held to form “distinct 
subjects” within the meaning of S. 17 of the Court-Fees Act. It 
was, however, stated in that judgment that “where reliefs are 
claimed in the alternative with reference to the same cause of 
action, S. 17 would not govern the case.” This observation 
is fatal to the petitioners’ contention and when this was pointed 
out by me to their learned counsel, he had to concede it. 


It is true that the plaintiff has, in her plaint, asked for 
surplus profits separately and this was the main ground on 
which the correctness of the lower Court’s order was impugned. 
But having read the plaint carefully, I am of opinion that the 
reliefs claimed by the plaintiff, both for redemption and for 
recovery of mesne protits, are based on her right to redeem 
and arise out of the same cause of action. S. 7, sub-cl. (i+) 
of the Court-Fees Act provides that in suits against a 
mortgagee for recovery of the property mortgaged, the fee 
would be “according to the principal money expressed to be 
secured by the instrument of mortgage.” In so far as a suit for 
redemption is a suit against a mortgagée for the recovery of 
the property mortgaged, the fee would have to be paid on the 
principal money expressed to be secured by the mortgage deed 
although the major portion of the principal amount may have 
been paid or may be alleged to have been paid before the suit is 
instituted. Similarly, the amount of interest which may have 
accumulated on the mortgage and which the mortgagor will be 
required to pay in ‘addition to the principal due under the 
deed, will have to be disregarded, in computing the fee to be 
paid for the redemption suit. 


Since the main relief claimed by the plaintiff is one for 
redemption and her prayers for surplus profits or for 
accounts are only subservient to the main relief claimed by 
her and as the ascertaigament of the amount payable by one 
party to the other is a condition of redemption and is incidental 
thereto, the valuation put by the plaintiff in her plaint is 
correct. The fact that the plaintiff has stated the amount 
which would be according to her, due by the defendant-mort- 
gagee is, to my mind, irhnmaterial. The taking’ of an account 
has to be ordered by a‘Court under the terms of a preliminary 
decree passed in a redemption suit (O. 37, r.-7, Civil Proce- 
dure Code) and if it appears that the defendant-mortgagee has 
been overpaid, he would be directed under r.9 not .only to 
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re-transfer the property, but to pay to the plaintiff-mortgagor 
the amount which has been found due to him. In such a case, the 
plaintiff could not have been, under the provisions of S. 7, sub- 
cl. (ix) of the Court-Fees Act asked to pay any additional 
court-fee. Why should she be compelled to pay additional 
court-fee when she has added a prayer in respect of a matter 
which the Court is bound to inquire into and which must, for 
that reason, be regarded as more or less superfluous? I would 
therefore respectfully agree with the reasons given by 
Mr. Justice Sundaram Chetty in Grandhi Pothanna v. Satya- 
nanda Charyulul and with what was decided i in Chhiddu Singh v. 
Jhanjhan Rai., 

The revision fails for the above reasons and is dismissed 
with costs. 


K. S. Petition Aimissd. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Sevugam Chettiar alias Manicka- Petitioner* (Respondent- 


vasagam Chettiar i Plaintiff) 
v. vi 
Ranganatha Mudaliar .. Respondent (Petitioner- 
Defendant). 


Madras Agriculiwrists’ Relief Act (IV of 1938), Ss. 8 and 12—Debt scaled 
down under S. 8 (3)—From what date to carry interest. 

Reading S. 8 as a whole, the date mentioned in sub-S. (1) is the date up 
to which all debts falling under that section have to be scaled down and the 
balance due after scaling down should carry interest from Ist October, 1937, 
at the rate mentioned in S. 12, 


Petition under S. 115 0f Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Tirumangalam dated 30th March, 1939 
‘and made in M. P. No. 277 of 1938 in O. S. No. 343 of 1936. 

T. S. Vatdyanatha Aiyar for Petitioner. 

V. S. Rangachari for Respondent. 

‘The judgment of the Court was delivered by 

Patanjali Sastri, J—The only question for determination 
in this Civil Revision Petition is from what date a debt scaled 


1. (1931) 60 M.L.J. 698. 2. (1922) I.L R. 45 AIL 154. ` 
* C R P. No. 1756 of 1939. 30th August, 1940, 
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down under S. 8 (3) of Madras Act IV of 1938 is to carry 
interest under S. 12 of the Act. The debt in this case was con- 
tracted on 14th September, 1932, and the decree thereon was 
passed on 21st December, 1936. It was scaled down to 
Rs, 298-14-11 being the amount by which the sums paid by way 
of principal, and interest fell short of twice the amount of the 
principal and there is no dispute before us regarding the amount: 


In applying S.12o0f the Act, the Court below was of 
opinion that when a debt is scaled down under sub-S. 3 of S. 8 
it has to be scaled down up to the commencement of the Act 
and the reference to 1st October, 1937, in sub-S. (1) has no 
application to cases falling under sub-S. (3). We consider 
that this view is erroneous. It is true that sub-S. (3) does not 
mention the date up to which debts have to be scaled down 
thereunder, but the latter part of that sub-section which makes 
repayable the principal amount or such portion of the principal 
amount as is outstanding, if it happens to be smaller than the 
. amount arrived at by the process indicated in the first part, 
clearly refers back to the result of applying sub-S. (1) under 
which all interest payable on the 1st October, 1937, is. wiped 
out. As sub-S. (3) thus involves a comparison between the 
amount arrived at by applying sub-S. (1) and that arrived at 
by applying the first part of sub-S. (3), in order to ascertain 
which is smaller, it is clear that the amount payable under the 
frst part of sub-S. (3) must be ascertained with reference to 
the same date, as otherwise there will be no proper basis for 
comparison. Sub-Ss. (2), (3) and (4) are, in our view, in the 
nature of provisos to sub-S. (1) whose operation is limited and 
qualified by those provisions. We are, therefore, of opinion, 
reading S. 8 as a whole, that the date mentioned in sub-S. (1) 
is the date up to which all debts falling under that section have 
to be scaled down. It follows that sums which remain payable 
in respect of debts scaled down under that section carry interest 
from lst October, 1937, at the rate mentioned in S. 12. The 
petitioner will thus be entitled to interest on Rs. 298-14-11 
from Ist October, 1937, at the decretal rate of 6 per cent. per 
annum, i 

The revision petition is allowed and the order of the lower 
Court will be modified accordingly. The parties will bear their 
own costs throughout. 

Ky. Sys * 2 —— Petition alowed. 
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IN: FHE HIGH COURT OF JUDICATURE AT MADRAS. 


- -Present:—Mr. JusTicE WapswoRTH AND MR. JUSTICE 
PATANJALI SASTRI. 


C. S. Ramier .. Petitioner* (Petitioner- 
2nd Defendant) 
v. 
B. N. Srinivasiah l .. Respondent (Respon- 
dent-Plaintiff). 


Madras Agriculiurists’ Relef Act (IV of 1938), S.19—E-xtent of putsne 
mortgagee’s right to scale down when owner of equity of redemption ts a 
non-agriculiurist, 

A puisne mortgagee impleaded in a suit on the first mortgage is a judg- 
ment-debtor and the mortgage debt is payable by him. The mere fact of the 
sub-mortgage by the puisne mortgagee, an agriculturist to a non-agriculturist 
does not take the debt outside the purview of the Act. The agriculturist 
judgment-debtor is entitled to the full benefit of the Act. 


Form of decree, where one debtor is an agriculturist and another a non- 
agriculturist indicated, 


Petition under S. 115 of Act V of 1908 praying that’ the 
High Court will be pleased to revise the order of the Court ‘of 
the Subordinate Judge of Salem dated 10th October, 1938, and 
made in E. A. No. 194 of 1938 in O. S. No. 37 of 1935. 

M.S. Venkatarama Atyar for Petitioner. 

C. S. Venkatachariar and D. Ramaswams Atyangar .for 
Respondent. < 

The judgment of the Court was delivered by 

Wadsworth, J.—This petition raises questions under S.‘19 
of Madras Act IV of 1938. The decree in question was passed 
on a mortgage executed in 1916 by the deceased father-in-law 
of the first defendant, who has not been proved to be an agri- 
culturist. The appellant (petitioner here) was the second 
defendant in the suit, he having taken an usufructuary mortgage 
over the same properties on 22nd May, 1920, undertaking’ to 
discharge the prior mortgage. .- Third defendant (the District 
Board) has acquired the equity of redemption of certain items 
and is quite clearly not an agriculturist. On 15th January, 
1936, the applicant consented to the passing of a preliminary 
decree on the prior mortgage and on 6th March, 1937,.a final 
decree was passed. The puisne mortgage right of the applicant 
bas been sub-mortgaged to one Appoji Naidu, who has 
deposited Rs. 2,700 to the credit of the decree and it was 
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contended in the lower Court by the plaintiff that this deposit 
satished the decree and that there was no longer any decree to 
be scaled down. This contention was repelled by the lower 
Court and it has not been contended before us that this 
view was wrong. The lower Court held, however, that the 
applicant was not entitled to the benefits of the Act because the 
scaling down of the decree in his favour would result in a 
benefit to other defendants who are not agriculturists. 


We have already held in C.R.P. No. 653 of 1939 that the 
representative of a puisne mortgagee who was a judgment- 
debtor was entitled to be regarded as a-debtor under S. 7 and 
to scale down the decree under. S. 19 of the Act and we 
dissented from the decision of . Newsam, J., in Narayana- 
chart v. Annamalai Chetttar!. But that was a case in which 
' there was not the complication of the owner of the equity of 
redemption being a non-agriculturist, so that the decree’ could 
be scaled down as a whole. It is argued by Mr. Ramaswami 
Aiyangar for the decree-holder that the right of an agriculturist 
judgment-debtor to scale down a decree should not be allowed 
to enure for the benefit of a non-agriculturist judgment-debtor, 
a proposition with which we are in agreement. But we find it 
difficult to accede to the further contention that, the mortgage 
being one and indivisible, it is wrong in theory and difficult in 
practice to scale down the decree against the agriculturist 
judgment-debtor, while leaving it unamended as against the 
non-agriculturist judgment-debtors. The theoretical argument 
is based on the absence from S. 19 of any words excluding the 
application of the general law governing mortgages. But $.19 
is only the machinery section. The substantive provisions are 
contained in S. 7 which says: 


“Notwithstanding any law........ or decree .of Court to the contrary, 
all debts payable by an agriculturist at the commencement of this Act, shall 
be scaled down...... f s 


Having regard to our previous decisions, we must hold 
that the applicant is a judgment-debtor and that the decree debt 
is payable by him. It follows that this debt is to be scaled 
down, notwithstanding the decree and notwithstanding the 
provisions of the general law which prevent the person who 
acquires a partial interest in the hypotheca from denying the 
liability of his interest to satisfy the whole of the mortgage 


Co ` 1 (1939) 2MLL.J. 225. 
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Ramier 
t. 
Srinivas iah. 


Wads- 


- worth, J. 
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debt. We are unable to accept the contention that a debt 
which is payable by an agriculturist falls outside the purview 
of the Act merely because it is also payable by a non-agricul- 
turist and it seems to us obvious that the mere fact that the 
applicant has sub-mortgaged his interest to a non-agriculturist 
will not deprive the applicant of any benefits to which he may 
be entitled under the Act as a person liable to satisfy the decree, 
The practical difficulties on which Mr. Ramaswami Aiyangar 
has laid emphasis, seem to us to be more: apparent than real. 
lt will, of course, be necessary to modify the form of decree, 
reciting separately the amount payable by the puisne mortgagee 
and declaring that on the payment of this amount by him, the 
interest of the puisne mortgagee will not be liable to be sold or 
foreclosed and the hypotheca will be sold only subject to that 
interest; and that on failure of the puisne mortgagee to pay the 
amount declared to be due from him within the time allowed, 
the whole of the mortgaged property including the interest of the 
puisne mortgagee will be liable to be sold for the full amount 
of the decree. This procedure will give to the agriculturist 
judgment-debtor the full benefit of the relief to which he is 
entitled under the Act and will safeguard the rights of the 
decree-holder as against those judgment-debtors who are not 
entitled to the benefits of the Act. . re 

The petition is therefore allowed with Costs and the appli- 
cation is remitted to the lower Court for disposal in the light 
of this judgment. 

K.S. . Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-MR. JUSTICE WADSWORTH AND MR. ee 
PATANJALI SASTRI 


A. Sankara Aiyar ee f Petitioner* (Respon- 
l dent-Plainitff ) 

v. l 

Yagappan Servai .. Respondent (Peit- 


honer-Defendant). 


Madras Agriculturists’ Relief Act (IV of 1938), Ss.8 and 9—-Mortgage 
bond of 1929—Later promissory note in 1937 for interest due on morigage— 
Decree on promissory note—If decree debi to be scaled down under S,9 as 





a 


© C. R P. No. 1729 of 1938. k -  Zist August, 1940, 
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one incurred ajter 1932 or under S.8 as one incurred before 1932—Promis- 
sory note if a fresh advance. 


Where for interest due on a mortgage of 1929, the debtor executed a 
promissory note in January, 1937 and a decree was obtained on the promis- 
sory note, the decree is-to be scaled down, under S. 8 of the Act treating the 
promissory note as a renewal of the liability under the mortgage bond to pay 
interest; and as the claim represents only interest on the mortgage the whole 
claim must be disallowed. Itis not necessary for scaling down that the 
original debt itself must be the subject-matter of the proceeding before the 
Court. The execution of the promissory note for interest due on the mort- 
gage does not amount to payment of interest on the debt and a fresh advance 
of the sum as principal under the note. 

Commissioner of Income-iax, Bihar and Orissa v. Maharajadhiraj of 
Dharbanga, (1933) 64 M.L.J. 612: L.R. 60 LA. 146: ILL.R. 12 Pat. 318 (P.C), 
Telied on, 


Petition under S. 25 of Act IX of 1887, praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Dindigul dated 5th September, 1938 
and made in E.A. No. 108 of 1938 in S. C. S. No. 40 of 1937. 

V. Seshadri for Petitioner. 

K. P. Panchapakesa Aiyar for Respondent. 

The judgment of the Court was delivered by 

Patanjali Sastri, J—This is a petition to revise the order 
of the Court of the Subordinate Judge of Dindigul dated 5th 
September, 1938, whereby it entered satisfaction of the decree 
in S. C. S. No. 40 of 1937 on application by the judgment- 
debtor, respondent before ys, under S. 19 of the Madras Agri- 
culturists’ Relief Act. - 

The respondent executed a mortgage for Rs. 800 in favour 
of the petitioner on 16th September, 1929, and for interest due 
on the mortgage, he gave on 23rd January, 1937, a promissory 
note for Rs. 595-7-0 the sum being endorsed on the mortgage 
bond as received for interest. The decree which is sought to 
be scaled down was obtained on this promissory note. The 
respondent applied in the Court below alleging that he was an 
agriculturist and that by virtue of the combined operation of 
Ss. 8 and 9 of the Act, the decree must be deemed to have been 
satisfied. The application was allowed and full satisfaction of 
the decree was accordingly recorded. There was no dispute 
that the.respondent was an agriculturist. within the meaning of 
the Act. 

Learned counsel for the petitioner contended that the pro- 
missory note on which the decree was passed represented a 
distinct debt consisting of the principal sum Rs. 595-7-0 and the 
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interest accruing thereon, and as this debt alone was the subject 
matter of the proceeding for scaling down, the only relief the 
respondent could obtain was the scaling down of the interest 
payable on this debt. Weare unable to accept this contention. 
lt is true that, the debt having been incurred in 1937, it has to 
be scaled down in the manner mentioned in S. 9 of the Act. But 
in view of the proviso to sub-S. (1) of that section the promis- 
sory note which was admittedly taken for interest due on the 
mortgage bond of 1929 must be taken to be a renewal of the 
previous liability to pay such interest and therefore dealt with 
under S. 8. This section clearly provides that all interest 
outstanding on the Ist October, 1937, shall be deemed to be 
discharged, and we are unable to discover in the terms of the 
section any justification for the view that it is only the interest 
payable in respect of the debt which is made the subject-matter 
of the proceeding before the Court that can be scaled down and 
not the debt where such debt itself consists only of interest due 
on another debt. It is obvious that to apply the section in the 
manner suggested for the petitioner would render its provisions 
practically nugatory. For, a creditor could defeat the object 
of the section by the simple expedient of suing for the interest 
alone in the first instance and then suing for the principal, as in 
the case of most debts there is usually a distinct covenant to 
pay interest. Similarly, the provisions of Ss. 9 and 13 dealing 
with other classes of loans could also be evaded by adopting the 
same device. We have therefore no hesitation in rejecting the 
contention which would thus have the effect of largely defeating 
the vital provisions of the Act. ‘These sections clearly enact 
that interest due on the various classes of debts for which they 
respectively make provisions should be dealt with in the manner 
mentioned therein, and it is the duty of the Court whenever a 
claim is made for interest on debts falling under one or other 
of these classes to scale down the claim in’ accordance with 
these provisions whether or not the debt in respect of which 
such claim is made is the subject-matter of the proceeding; that 
is to say, for example, where a claim is made'for interest on a 
debt incurred before the 1st of October, 1932, the Court 
should apply sub-S. (1) of ‘S. 8 and disallown the claim, 
although the creditor might not nave put the debt itself in suit. 


It was then argued that the execution ofa promissory note 
for interest due on another debt amounted to, a payment of 
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interest on the debt and a fresh advance of the sum as principal 
under the note. It is however difficult to see how it can have 
that effect, at any rate in the absence of any special bargain 
between the parties of which there is no evidence in this- case. 
In rejecting a similar contention advanced in support of assess- 
ment to income-tax of interest for which a promissory note had 
_ been taken from the debtor, their Lordships of the Privy 
Council observed in Commissioner of Income-tax, Bihar and 
Orissa v. Makerajadhiraj of Dharbhanga!: 

”“ A debtor who gives his creditor a promissory note for the sum he owes 
can in no sense be said to pay his creditor; he merely gives him a document 
or voucher of debt possessing certain legal attributes.” 

It follows that the promissory note and the decree based 
thereon must be deemed to be discharged as interest outstand- 
ing on the mortgage debt on the Ist October, 1937. This is 
also the view taken by Abdur Rahman, J., in C. R. P. No. 769 
of 1940. 3 

The revision petition fails and is dismissed with costs. 

KS: - Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE MOCKETT. 


Kadirvelu Chettiar, .. Petstioner* (1st Respondent- 
i Plaintif) 
; v. i 
Kempu Chettiar and others .. Respondents (Petthoners- 
Defendants and party 
respondent). 


Civil Procedure Code (V of 1908), S.144—Decree-holder assigning decree 
to third party during pendency of revision petition against decree—Third 
party realising decree amosint—Re-trial ordered in revision—Decree for 
smaller amount in re-trial—Reshiuiion. 

S. 144 of the Code of Civil Procedure is worded in the most comprehen- 
sive terms and it should be widely construed. Its object is to put right what 
was originally an error of the Court and to restore the parties to the position 
they would have occupied. The word ‘party’ should be given a wide meaning, 
so as to include persons who would become subsequently concerned. 

“ The fact that a party to a suit (a plaintiff) who has obtained a decree 
wrongly against another person prefers to get the immediate benefit of it by 
a sale or transfer, rather than by way of execution, in no way affects the 
right of the original party defendant to recover in restitution what he has 
——— eo 
1. (1933) 64 M-L.J. 612: L-R. 60 I.A. 146: LL.R. 12 Pat. 318 at 336 (P.C,). 
“COR. P. No. 820 of 1939. : 3h >. 3td October, 1940. 
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paid over under pressure of the original erroneous decree. The fact that he 
paid it over to a nominee of the original plaintiff is wholly irrelevant to his 
right to recover against the person who caused him to make that payment, 
namely, the original plaintiff. 

Petition under S. 25 of Act IX of 1887 praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Chingleput, dated 27th February, 1939 
and made in E. P. No. 69 of 1938 in S. C. No. 15 of 1933. 

V. T. Rangaswami Atyangar and K. Ramaswamt Atyangar 
for Petitioner. 

M.S. Venkatarama Aiyar for Respondents. 

The Court delivered the folowing 

JUDGMENT.—The point to which Mr. Rangaswami 
Atyangar has directed a very interesting and careful argument 
does not appear to have been decided in any reported case. It 
can be very simply stated. On the 20th September, 1933, there 
was a decree in favour of the present petitioner against respon- 
dents 1 to 3 in this petition for Rs. 320-7-O. The respondents 
(the defendants in the suit) preferred a Civil Revision Petition 
early in 1934. It is numbered, I am told, 92 of 1934, and so it 
must obviously have been very early in the year. On the 31st 


- of March, 1934, the decree-holder transferred his decree. On 


the 20th of September, 1934, the transferee decree-holder was 
recognised by Court. On the 6th of :May, 1936, the Civil 
Revision Petition was heard and decided.- ‘The decree of the 
20th Septemmber, 1933, was set aside and a re-trial was 
ordered. Before the Civil Revision Petition was decided, the 
transferee decree-holder had realised the amount of the decree 
from the judgment-debtors, the present respondents 1 to 3. On 
the re-hearing, only Rs. .75 with proportionate costs was 
decreed. The present respondents 1 to 3 then applied under 
S. 144 of the Code of Civil Procedure for the recovery of the 
amount paid by them to the transferee decree-holder and they 
made as respondents to that application both the original decree- 
holder and the transferee. It was mentionéd to me that the 
transferee decree-holder was not made a party to the Civil 
Revision Petition which resulted in the re-hearing. It is against 
the order of the learned Subordinate Judge on the application 
for restitution that this Civil Revision Petition ccthes before 
me. 

The learned Judge took the view that when a decree-holder, 
after having obtained a decree, aBsigns it to a third party, he is 
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presumed to have the benefit of the decree and, when the third , 


party to whom he has assigned the decree realized the amount 
from the defendant, the right to claim restitution as against the 
original decree-holder arises. He therefore made an order for 
restitution against both the original decree-holder and the trans- 
feree decree-holder for an amount which may be said to repre- 
sent the original decree after deducting the amount of the 
second decree and making allowances for costs and interest. 
Mr. Rangaswami Aiyangar has argued that that order is an 
illegal order and that the only person against whom restitution 
can be made is the transferee decree-holder and not the original 
decree-holder. S. 144, which has been frequently discussed in 
cases, is worded in the most comprehensive terms, and I think 
the result of the cases is that it should be widely construed. 
Its object is to put right what was originally an error of the 
Court and to restore the parties to the position they would have 
occupied. It is argued that, after the transfer has been made, 
the original decree-holder ceased to be a party. In my view, 
that position is covered exactly by S. 144. In the decision re- 
ported in Govuindappa v. Hanumanthappal, the more difficult 
position, as to whether the transferee decree-holder can be 
made the subject of an order under S. 144 has been decided 
and decided against the transferee -decree-holder. -It seems to 
me that the case before.me is precisely covered by S. 144 and 
that the word ‘party’ should be given a wide meaning, because 
it is clear that it is not confined only to the original ‘parties to 
the suit, but applies also to persons who would become subse- 
quently concerned. That, I think, may be derived from the 
observations in two cases. The first is in Doratsams Aiyar v. 
Annasams Atyar.2 At p. 310, Subrahmania Aiyar, J., states: 
“The principle of the doce of restitution is that on the reversal of a 
judgment the law raises an obligation in the party to the record who received 
the benefit of the erroneous judgment to make restitution to the other party 
for what he had lost.. . , ? That obligation it is the duty of the Courts 
to enforce unless it is shown that restitution would be clearly contrary to the 
real justice of the case.” 
Now the present party, -the original plaintiff, unquestion- 
ably received the benefit from the erroneous judgment because 
he was able to sell his decree`to the transferee decree-holder. 





- 


1. (1912) 23 M.L J.-513: IL.R. 38 Mad. 36, 
2. (1900) 10 M.L.J. 30%: LL.R. 23 Mad. 306, 
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In the Allahabad case Brij Lal v. Damodar Dasi, Walsh, J. 
after reiterating that S. 144 is very wide in its terms, says 
that the word ‘party’ is not used in that section in the sense 
‘party to the suit’, the expression ordinarily found in other parts 
of the Code, but must mean ‘party to the application’. I think 
that what the learned Judge intends is that it is not confined to 
the expression ‘party to the suit’ but may include any other 
persons who are parties to the application. In my view, the 
fact that a party to a suit who has obtained a decree wrongly 
against another person prefers to get the immediate benefit of 
it by a sale, that is to say, a transfer, rather than waiting to 
execute against the party, in no way affects the rights of the 
original party to recover in restitution what he has paid over 
under pressure of the original erroneous decree. The fact that 
he has paid it over to a nominee of the original plaintiff seems 
to me wholly irrelevant to his right to recover against the 
person who caused him to make. that payment, namely, the 
original plaintiff. I think that any other view might open the 
door to fraudulent transfers to men of straw and might defeat 
the very object of S. 144. I think the order of the lower Court 
was a proper order and I do not propose to interfere with it in 
any way although it was at one time suggested that the order 
might be varied by directing that the remedy should be first 
exhausted against the transferee decree-holder. That, however, 
is not a matter for consideration in revision. This petition 
will be therefore dismissed with costs of the fourth 
respondent. 


I should like to add, and counsel agree, that the references 
in Govindappa v. Hanumanthappa,2 to Tangi Joghi v. Hall,3 
are evidently printing errors and that throughout that case the 
references were intended to be to the case of Doratsami 
Atyar v. Annasami Aiyar,4 reported in the same volume at 
p. 306. e 

KeS: Petition dismissed. 


Å— I aaae 
1. (1922) I.L.R. 44 All. 555 at 560. 
2, (1912) 23 M.L.J. 513: LL.R. 38 Mad. 36. 
3. (1899) I.L.R. 23 Mad. 203. 
4, (1900) 10 M.L.J.:307: LL.R. 23 Mad. 306, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KING. 

Chinna Goundan and another __.. Appellants" 

(Respondents 2 and 3) 
v. 

Kalyanasundaram Aiyar and others ..Respondents (Plaintiff- 
Petitioner and-Respon- 
dents 6to 9 and 11 
and 12). 


Madras Estates Lond Act (I of 1908), S.6 (1) Expl. (2)—Madras Act 
XVIII of 1936—Decree for eviction before the Amending Act VIII of 1934 
was passed—Execution after the Act—Plea of Occupancy rights under the 
Aci—If can be raised as a bar to execution—S. 127 of Act VIII of 1934 if 
controls Expl, (2) to S.6 (1). 


Where a decree for eviction was passed against tenants in January, 1934, 
but before they were actually evicted, the Estates Land (Amendment) Act 
(XVIII of 1936) was passed whereby the lands in question fell'in an estate, 
the decree-holder cannot evict the occupants in execution as by reason of 
S. 6 (1) Expl. (2) the tenants acquire occupancy rights, having been, in pos- 
session on 30th June, 1934. S.127 of Act VIII of 1934 does not control the 
Expl. (2) to S.6 (1). 


The Executing Court ought to give effect to this plea as it does not 
attack the decree but only pleads that the decree has become incapable of 
execution, by reason of a subsequent statute. 


Shyom Mandal v. Satinath Banerjee, (1916) I.L-R. 44 Cal. 954, relied on. > 

Appeal against the order ef the District Court of Salem 
dated 13th December, 1938, in A. S. No. 94 of 1938 preferred 
against the order dated 25th January, 1938, in E. P. No. 652 
of 1937 in O. S. No. 250 of 1916, D. M. C., Sankaridrug at 
Salem. 

M. Krishna Bharathi for Appellants. 

A. Srirangacharsar for Respondents. 

The Court delivered the following 

JUDGMENT.—The appellants in” this appeal are the judg- 
ment-debtors and the respondent is the holder of a decree 
which was obtained in 1922 and finally confirmed by the High 
Court in L. P. A. on 26th January, 1934. The decree is for the 
eviction of the appellants. | 

The appellants contended in the Courts below that the 
execution application could not be permitted, as, owing to the 
recent amendment of the Estates Land Act, they. had acquir 
occupancy rights. This contention was upheld by the learned 


* A.A.A.O. No. 86 of 1939. - het. 4 (23rd August, 1940... 
111 
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District Munsif, but on appeal, the learned District Judge of 
Salem hasa owed execution to proceed. 


There appears to have been some dispute in the Court of 
the District Munsif as to whether the land which is the subject- 
matter of this appeal was or was not part of an estate, as now 
defined by the Act. However, the respondent, who was the 
appellant before the learned District Judge, and against whom 
the District Munsif decided this point, did not raise it in his 
grounds of appeal and I need not therefore consider it either. 


It is clear that at the present time and at the time when 
this execution application was presented, the appellants here 
were in occupation of land which was part of an estate. They 
now rely upon S. 6 (1), Expl (2) of the Estates Land Act, 
which enacts that any person who was in possession on 30th 
June, 1934, of any land which is now an estate by virtue of the 
Act of 1936 shall have occupancy rights. It is contended, on 
the other hand, by the respondent, that he is protected by S. 127 
of Act VIII of 1934. The first sub-section of that section runs 
as follows: 

“Subject to the provisions of sub-section (2), nothing in this Act or in 
any repeal or amendment effected thereby shall affect any right, title, interest, 
obligation or liability already acquired, accrued or incurred before the 
commencement of this Act under a decree or order of a competent Court.” 

It is pointed out for the respondent that his decree is 
dated 26th January, 1934, before the Act VIII of 1934 came 
into force and it is argued that under the provisions of this 
section, the rights which he has acquired cannot be attacked. I 
am unable to see how this section can apply to the facts of the 
Present case. It is clear from the languaze of the section that 
it relates only to such repeal or amendment as Act VIII of 1934 
itself brings about. Explanation 2 to S. 6 (1) was enacted, 
not by Act VIII of 1934 but by Act XVIIL of 1936. It is 
impossible therefore that S. 127 of Act? VIII of 1934 could 
control or in any way apply to Explanation 2 to S. 6 (1) of the 
Act as we now have it. This contention on the part of the res- 
pondent must therefore be overruled. 


Tt is next contended on behalf of the respondent that if he 
is not permitted to execute his decree, it will infringe the well- 
known principle of law that the executing Court cannot go be- 
hind the terms of the decree. This argument also. am unable to 
accept. The plea which the judgment-debtors are now putting 
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forward in no way affects the validity of the decree. If their 
contention is accepted, it does not in the slightest amount to an 
assertion that the decree in 1934 ought not to have been passed. 
No new facts are alleged which would in any way involve the 
reopening of the decision then arrived at by the Court. All that 
they are pleading is that certain events have happened, namely, 
a new Act has been passed, the effect of which renders the 
decree which is perfectly valid in itself inexecutable in psactice. 
I see no reason or principle of law upon which the appellants 
should be debarred from raising this plea. On the other hand, 
in Shyam Mandal v. Satinath Banerjee1, I find it stated that a 
particular objection which is there being dealt with is one that 
could properly be taken in proceedings in execution of the decree. 


“The judgment-debtor, when he takes such objection, does not attack the 
decree, he merely urges that the decree, though properly made, has, by reason 
of events subsequent, become incapable of execution.” 


I hold therefore that by reason of Expl. 2 to S.6 (1) 
of the Act, the appellants cannot be evicted from the land 
and that they are entitled to raise this plea against the decree- 
holder when he attempts to execute his decree. 

In the result, this appeal must be allowed and the order of 
the learned District Munsif must be restored with costs through- 
out, 

Leave granted. 

S: V: V. a Appeal alowed. 





IN THE HIGH COURT OF JUDICATURE AT MAD RAS. 


PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Punyam Rangaswami Reddi .. Petthoner* (Petttioner) 
v. 
Gali Gopalakrishna Reddj .. Respondent (Counter- 
Petitioner). 


Madras Agriculturists’ Relief Act (IV of 1938), S. 3 (ï), Proviso D and 
S.15—Usufructuary morigagee of samin geiting himself recogmsed as ihe 
‘landholder’ by the Collector —Owner retaining ryoti lands as tenani of his 
morigages—If a‘landholder’ excluded from the benefits of the Act. 


The petitioner owned the Awdtvarom in certain lands in an estate under . 


the Madras Estates Land Act, which was paying Rs. 1,200 as peishcush. He 
purchased the zamin rights and was recognised as landholder by the Collec- 


—_— 








1. (1916) I.L R. 44 Cal, 954 at 963. 
” C R. P. No. 790 of 1939.’ ge -18th September, 1940. 
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tor. In 1934 he executed two usufructuary mortgages each covering one 
moiety of the zamin right in the estate. He retained his ryoti lands and 
became the tenant of his mortgagees in respect of those lands In 1935 the 
respondent one of the mortgagees obtained from the Collector recognition 
as the ‘landholder’. In an application for scaling down by the owner, ' 


Held, that notwithstanding the recognition of the respondent as the 
landholder, the petitioner as owner of the estate must also be deemed to be 
a “landholder” within the definition in S. 3 (5) of the Madras Estates Land 
Act. Heis therefore not an agriculturist under Act IV of 1938 and is dis- 
entitled to the benefits conferred by S. 15 of the Act. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the Special Deputy Collector of Chandragiri dated 6th January, 
1939 and made in M. A. No. 752 of 1938. 

T. L. Venkatarama Atyar for Petitioner. 

S. A. Seshadri Atyangar for Respondent. 

The judgment of the Court was delivered by 

Wadsworth, J.—The question in this Civil Revision Peti- 
tion is whether, having regard to the terms of Proviso D to 
S. 3 (i) of the Madras Agriculturists’ Relief Act, the 
petitioner is an agricullurist entitled to the benefits of S. 15 of 
the Act. The petitioner owns the kudivaram interest in certain 
lands in the village of Kolathur, which is an estate under the 
Madras Estates Land Act, paying a peishcush of Rs. 1,200. 
Some years ago he purchased the zamin rights of the estate and 
in 1927 he was recognised by the Collector as the landholder. 
In 1934 he executed two usufructuary mortgages, each covering 
one moiety of the zamin right in the estate. He retained his 
ryoti lands and thus became the tenant of his mortgagees in 
respect of those lands. In 1935 the respondent (one of the 
mortgagees)} applied to the Collector for recognition as the 
jandholder of the estate. His application was opposed by the 
mortgagees of the other half of the zamin and the petitioner 
was also a party to the proceedings. The Collector recognised 
the respondent as the landholder, holding that the petitioner 
was no longer entitled to collect the rents and that the respon- 
dent was entitled to a larger share of the income than’ either of 
the mortgagees of the other half. The question is whether in 


_ view of this order, the petitioner can be deemed to be a land- 


holder of an estate in respect of which a sum’exceeding Rs. 500 
is paid as peishcush. The lower Court held that he was a land- 
holder and therefore disentitled to the benefits conferred on ` 
agriculturists by S. 15 of Act IV of 1938. l 
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The question is by no means free from difficulty. Proviso 
D to S. 3 (it) excludes from the category of agriculturists any 
person who “is a landholder of an estate under the Madras 
Estates Land Act, 1908, or of a share or portion thereof in 
respect of which estate, share or portion any sum exceeding 
Rs, 500 is paid as peishcush....”. The exclusion of a land- 
holder of a share or portion of an estate paying a peishcush 
exceeding Rs. 500 seems to indicate that the Legislature had in 
mind the qualification of ownership of the zamin interest rather 
than the qualification of recognition by the Collector. But the 
definition of a ‘landholder’ in the Estates Land Act as a person 
owning an estate or a part thereof or entitled to collect the rents 
of a whole or any portion of the estate, has the following subsi- 
diary clause :— , 
“Where there is a dispute between two or more persons as to which of 
them is the landholder for all or any of the purposes of this Act or between 
two or more joint landholders as to which of them is entitled to proceed and 
be dealt with as such landholder, the person who shall be deemed to be the 
Jandholder for such purposes shall be the person whom the Collector subject 
to any decree or order of a competent Civil Court may recognize or nominate 


as such landholder in accordance with rules to be framed by the local Govern- 
ment in this behalf.” 


One of the rules framed under this section provides that 
where two landholders have equal claims to recognition, the 
Collector shall recognize the more competent. 

Under this provision of law, the respondent has been re- 
cognized by the Collector as the landholder for all the purposes 
of the Act. It is argued that by reason of this recognition, the 
other joint landholders (including the petitioner) ceased to be 
‘landholders for any of the purposes of the Act and that since 
-the definition exists only for the purposes of the Act, they 
-ceased to have the status of landholders at all. 

Now there can ‘be no doubt that the acceptance of this 
view of the law would leadto serious anomalies. Take the case 
-of an estate paying a peishcush of Rs. 2,000, which is enjoyed 
in two equal moieties by 4 and B. The Collector would have 
to decide whether 4 was more competent than B and the result 
“would be that the more competent man who was recognized as 
the landholder ,would not be an agriculturist, while the less 
competent man, though owning a portion of an estate paying a 
.peishcush of Rs. 1,000, would be entitled to the benefits of Act 
IV of 1938 as an agriculturist, though it appears to have been 
intended that he should not be so exttitled. In fact the result of 


Wads- 
worth, J. 
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this interpretation of Proviso D would be practically to nullify 
thé exclusion’ from the category of agriculturists of landholders 
of a share or portion of an estate paying a peishcush exceeding 
Rs. 500. 

At the same time there are serious difficulties in interpre- 
ting the word ‘landholder’ in this proviso in accordance with its 
dictionary sense as a proprietor or owner and without regard 
to the definition in the Madras Estates Land Act. The word 
dandholder’ is used in Ss. 3 (ii) (b), 3 (iv), 15, 16 and 17 of 
Act 1V of 1938 and in each of these sections it appears to be 
used in its technical sense as a landholder under the Estates 
Land Act. Moreover in Proviso D to S. 3 (#), though the 
words “under the Madras Estates Land Act,” appear grammati- 
cally to qualify ‘estate’ rather than ‘landholder’ the whole phrase 
seems to have reference to that Act and it is to be presumed 
that the legislature had in mind the definition of the term ‘land- 
holder’ in that Act rather than the dictionary meaning of the 
word. 


' The solution of the difficulty seems to us to lie in a more 
careful reading of the second clause of S. 3 (5) of the Estates 
Land Act. This clause seems to contemplate two classes of dis- 
pute. One is a dispute between two or more persons as to which 
of them is the landholder for all or any of the purposes of the 
Act, that is to say a dispute regarding title. The other is a dispute 
between two persons who are admittedly joint landholders as to 
which of them is entitled to proceed and be dealt with as the 
landholder, that is to say, it is a dispute not regarding title but 
regarding the right of management. In the latter class of 
cases, the proper order to be passed by the Collector is not one 
recognizing the successful party asthe landholder for all pur- 
poses under the Act, but one recognizing him as entitled to 
proceed and be dealt with as the landholder. When such an 
order is passed, though the successful party would be solely 
entitled to conduct proceedings and to perform the functions of 
the landholder so long as the order is in force, it would not have 
the effect of taking the joint proprietor out of the definition of 
‘landholder’ in the first clause of the sub-section. It is true that 
the Collector’s order in the present case purpbrted to recognize 
the respondent as the landholder for all purposes under the Act, 
but this order can have no larger effect than the recognition 
which the Collector was empowered to make. 


) 
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It follows that; notwithstanding the recognition of the 
Tespondent as the landholder, the petitioner as owner of the 
estate must also be deemed to be a landholder within the defni- 
tion in S. 3 (5) of the Madras Estates Land Act. He is there- 
fore not an agriculturist under Act IV of 1938. The petition 
is therefore dismissed with costs. 

K. 5S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PrREsENT:—MR. Justice WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 





Palani Goundan .. Petitioner* (Petitioner) 
v. 
Peria Goundan .. Respondent ( Respondent- 
Plaintiff). 


Madras Agriculturist? Relief-Act (IV of 1938), S. 19—Decree on mort- 
gage—Purchaser of equity of redemption—If judgment-debtor—Liabtuity of, 
if ‘deb? under Act liable to be scaled down. - 

The purchaser of the equity of redemption at a sale in execution ofa 
money decree against the mortgagors claimed to have the mortgage decree 
amended under S. 19 of Act IV of 1938. 

Held, in the absence of any definition in the Act, there is no obvious 
reason why the term ‘judgment-debtor’ should not be understood as including 


a person whose liability is a ‘debt’, as defined by the Act, more especially as : 


that definition includes a judgment debt. Panduranga Mudaliar v. Vythilinga 
Reddi, (1907) 17 M.L.J. 417: I.L.R. 30 Mad. 537, applied. Ganapathi Bhatia 
v. D’Sousa, (1940) 2 M.L.J. 317, overruled. 

The liability of the purchaser of the equity of redemption, is a ‘debt’ 
within the meaning of the Act. Pertanna v. Sellappa, (1938) 2 M.L J: 1068: 
I.L.R. (1939) Mad. 218, relied on. 

It is immaterial whether or not the debtor had the agriculturist character 
when the debt was originally incurred, where it was incurred prior to Ist 
October, 1937. 

Petition under S. 115 of Act V of 1908, praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Namakkal dated 21st September, 1938 


and made inI. A. No. 840 of 1938 in O.S. No. 678 of 1932. 
V. N. Venkatavaradachartar for Petitioner. l 
R. Desikan for Respondent. 
The judgment of the Court was delivered by 
Patanjali Sastri, J.—This isa petition to revise an order 
of the District Munsif of Namakkal dismissing the petitioner’s 


4 [$ 
ta a 





an 


* C. R. P. No. 1734 of 1938. 18th September, 1940. 
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application"under S. 19 of the Madras Agriculturists’ Relief 
Act for scaling down the amount payable under the decree 
dated 14th August, 1932, in O. S. No. 678 of 1932 on the file 
of that Court. 

The respondent obtained the dee: on foot of a mortgage 
to which he claimed to be subrogated and was proceeding with 
its execution when the petitioner, having purchased the equity 
of redemption in the properties on 17th April, 1936, in execu- 
tion of a money decree against the mortgagors, intervened with 
a claim to have the respondent’s decree amended under S. 19 of 
the Act. There is no dispute that the petitioner is an agricul- 
turist but the respondent objected that the petitioner was not a 
‘judgment-debtor’ within the meaning of that section. The 
Court below upheld the objection and dismissed the application. 
It appears to have been conceded in the Court below that the 
defendants in the mortgage suit against whom the decree was 
passed were not agriculturists at the commencement of the Act 
as, after the purchase by the petitioner as aforesaid, they had no 
agricultural lands left in their possession, and it was presum- 
ably a matter of indifference to them whether or not the amount 
of the decree was reduced. 


Before dealing with the main question as to whether or not 
the’ petitioner can be regarded as a judgment-debtor within the 
meaning of S. 19 of the Act, we will mention, only to dismiss, 
the suggestion that, in view of: the definition of ‘debt’ in S. 3 
‘(4), unless the debt for the repayment of which the decree was 
passed was a debt due by an agriculturist even at its inception, 
S. 19 could have no application. The object of the Act is 
clearly to provide relief for debtors who are agriculturists at 
the commencement of the Act (See S. 17) while S. 19, read 
with the definition of ‘agriculturist’ seems to require that the 
debtor seeking relief should be an agricylturist at the time of 
the application, and the first paragraph of S. 19 further re- 
quires, with a view to prevent abuse of the provisions of the 
Act, that the debtor should also have been an ‘agriculturist’ on 
the Ist October, 1937, as the proposal of affording relief to 
indebted agriculturists was made known that date. Thus, it is 
clear that the agriculturist character of the debtor is not rele- 
vant for purpose of scaling down debts under the Act except 
with reference to these three dates, and it is immaterial whether 
ornot the debtor had such character when the debt was 
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originally incurred where it was incurred prior to the Ist 
October, 1937. 


Turning now to the main question whether the petitioner ` 


can be said to be a ‘judgment-debtor’ within the meaning of 
S. 19, it will be observed that the definition of that term in S. 2 
(10), Civil Procedure Code, as meaning “any person against 


whom a decree has been passed or an order capable of execu-. 


tion has been made” has not been incorporated in this Act. On 
the other hand, the definition of ‘debt’ in S. 3 (iii) includes 
debts payable under a decree or order of a Court. According 
to the decision in Peritanna v. SeUappal, the liability of the 
petitioner as the purchaser of the properties subject to the mort- 
gage decree is a ‘debt’ within the meaning of the Act. In these 
circumstances, if the contention of the respondent were to be 
accepted, it would have the startling result, that though the 
petitioner as well as his liability comes within the purview of 
S. 7 which provides that the debt ‘shall be scaled down in accor- 
dance with the provisions of this Chapter’, that is, of Chapter II 
of the Act which contains the substantive provisions as to scaling 
down of debts, he would be excluded from such relief by reason 
of the ‘procedure’ provided in S. 19 for obtaining it being in- 
applicable to him. On the other hand, it stands to reason that 
the procedure provided in a statute for enforcement of the sub- 
stantive rights conferred thereby should be construed as far as 
possible, so as to give effect to and not to nullify those rights. 
This is by no means in conflict with the principle we have often 
reiterated in connection with this Act, namely, that its provisions 
being of an expropriatory character should be strictly construed 
and its scope ought not te be extended beyond what is clearly 
and expressly indicated by its terms. In the absence of any 
definition in this Act, there is no obvious reason why the term 
‘judgment-debtor’ should not be understood as including a person 
whose liability is a ‘debt”as defined by the Act, more especially 
as that definition includes a judgment-debt. 

As pointed out by learned counsel for the petitioner, there 
is authority for the view that even under the Civil Procedure 
Code, the term ‘judgment-debtor’ notwithstanding the definition 
contained therein, includes those who claim through or in his 
right. In Panduranga Mudahar v. Vythilinga Reddi2, it was 





1. (1938) 2 M.L-J. 1068: I.L-R. (1939) Mad. 218. 
. 2 (1907) 17 ML.J. 417: 1.22R. 30 Mad. 537. 
112 
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Goundan, 


Patanjali 
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held by a Bench of this Court that S. 258 corresponding to 
O. 21, r. 2 of the present Code was applicable to persons in the 
position of the respondent before us. The learned Judges 
observed : 

“ We think however that the word ‘judgment-debtor in S. 258 should be 
construed as including those who claim through him or in his right. To 


hold otherwise would lead to obvious hardships which we cannot think were 
contemplated ” 


This decision was followed by Seshagiri Aiyar, J., in 
Matharasappa Chettiar v. Muthu Chettiar! and was referred to 
with approval by Wadia, J., in ene Chinnappa v. 
Marigowda Huchangowda?. 


‘The respondent’s learned counsel PEN reliance on the 


. decision of Horwill, J., in Ganapathi Bhatta v. D’Sowsa3, 


which no doubt supports his contention. The learned Judge 
held that the word ‘judgment-debtor in S. 19 must be under- 
stood in the sense defined in the Civil Procedure Code, and 
therefore a purchaser of the equity of redemption from a 
Receiver in the insolvency of a judgment-debtor was not 
entitled to apply under that section. Distinguishing Pandu- 
ranga Mudahar v. Vythilinga Reddit, the learned Judge 
observed that: 


“Even there it was not said that persons claiming through judgment- 
debtors were also judgment-debtors. It only says that S. 258 applied to those 
claiming through them and in their right as well as to judgment-debtors.” 


We cannot agree with this view of that decision. The 
learned Judges there referred to the contention for the appel- 
lant before them based upon the definition of ‘judgment-debtor’ 
in the Code of Civil Procedure, and they expressly held in ihe 
passage quoted above that the word ‘judgment-debtor’ in S. 258 
included those who claimed through or under him. Nor is 
there any change in this respect in the present Code, as the . 
learned Judge appears to have supposed. The learned Judge 
also placed reliance upon Thiruvengadam Pillai v. Doridla 
Subbiah, as expressly deciding the point. The case itself related 
to the right of a transferee of a decree to apply under O. 21, 
r. 53 to execute the decree when such decree had been attached 
by a creditor of the decree-holder. In support of their con- 
E a a a a a (ee 

1. (1919) 9 L.W. 596. 2. (1933) I.L.R. 58 Bom. 485. 
3. (1940) 2 M.L.J. 317. 


4. (1907) 17 M.L.J. 417: I.L.R. 30 Mad. 537. 
5. (1912) 13 I.C. 659. | 
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clusion that the assignee of an attached decree was not in the 
same pọsition as the decree-holder himself for purposes of 
execution, the learned Judges observed : 


‘We may also point out that the definition of judgment-debtor, as given 
in S. 2, cl. 10 of the Code of Civil Procedure does not include the assignee of 
the judgment-debtor.” 


The observation is thus purely obiter, if it is to be under- 
stood as anything more than a statement of a fact. However 
that may be under the Code of Civil Procedure, we consider 
that there are as already indicated cogent reasons for not 
construing the word ‘judgment-debtor’ in the restricted sense of 
the definition in S. 2 (10) of the Code of Civil Procedure, and 
we are accordingly of opinion that the petitioner is entitled to 
apply under S. 19 of the Madras Act IV of 1938 for amend- 
ment of the decree by scaling down the amount payable there- 
under in accordance with the provisions of the Act. 

In this view, it’ is unnecessary to consider the question 
whether the petitioner could rely on S. 146, Civil Procedure 
Code, when the defendants in the mortgage suit had ceased to 
be agriculturists at the commencement of the Act. 

We set aside the order of the Court below and remand the 
case for disposal in the light of our judgment herein. The 
petitioner will have his costs of this revision petition. 

K.S. Petition alowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
~ [Appellate Jurisdiction. ] 
PRESENT :—SıR ALFRED HENRY LIONEL Lraca, Chief 
Justice AND MR. Justice Horwiu. 


The Official Assignee, Madras .. Appellant® (Applicant) 
Ca 
H. D. Hukumchand Khimsura .. Respondent (Respon- 
| dent). 


Pledge—Deposit of insurance policies accompanied by a letter setting out 
the polictes as articles pledged—If creates a valid lien in favour of creditor. 

The mere fact of deposit of insurance policies by way of pledge created 
no lien in favour of the creditor. A letter which set out the policies as arti- 
cles pledged was merely evidence of the deposit and did not amount to a 
valid assignment of the policies and conferred no rights on the creditor. 





a 


* O.S.A. No. 13 of 1940. : 9th September, 1940. 
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Appeal against the judgment and order of the Hon’ble 
Mr. Justice Somayya dated 8th January, 1940 and made in the 
exercise of the Insolvency Jurisdiction of the High Court in 
Application No. 344 of 1939 in Petition No. 148 of 1938. 

K. V. Ramachandra Aiyar and S. Tyagaraja Atyar for 
Appellant. 

A, V. Seshayya for Respondent. 

The judgment of the Court was delivered by 

The Chief Justice.—The appellant in this case is the 
Official Assignee of Madras, who represents the estate 
of one C. Subramania Iyah, an insolvent. Before his adjudi- 
cation, the insolvent borrowed a sum of Rs. 300 from the 
respondent, who is a money-lender and as security for the loan 
deposited with him two policies of insurance on his life. The 
deposit was evidenced by a document in writing and the question 
which arises in this appeal is whether this document amounts to 
an assignment of the insolvent’s interest in the policies. It was 
held by Somayya, J., that- the document constitutes an assign- 
ment, and the appellant challenges the correctness of this finding. 
_ The document is in the form of a letter signed by the 
insolvent in favour of the respondent and commences thus: 


“I have taken from you a loan of, Rs 300 in words Rupees Three 
Hundred only at 14 pies per rupee per mensem on the pledge of the articles 
noted below on the following conditions.” 

It will be sufficient for the purposes of this appeal to state 
three of the conditions, namely, Nos. 4, 6 and 7, which read as 
follows: | 


“4. T authorise you to hold and retain the below mentioned jewels with 
you asa collateral security for a general balance of account $e., not only for 
the aforesaid debt but also for any sums that I might have borrowed or may 
borrow from you or for any balance of account that may be due to you. 

6, I have received to-day a copy of this letter giving full description of 
the pledge. : 

7. If I fail to redeem the articles within six months, or if I fail to pay 
interest for six months you may realize your dues either by saleor by public 
auction of all or any of the pledged properties after seven days’ notice by post 
or by personal service or by registered post to the address given above. I 
shall be responsible for any deficiency and you will refund the surplus if any.’» 


Immediately following the signature are these words: 
“Particulars of Pledge. 
One Pastal Endowment Assurance Policy No. 22786 for Rs. 1,500. 


One National Insurance Company Table No. III Endowment Ass m 
gum assured Rs. 1,000 Policy No. E. 114692.” uran 


mJ THE MADRAS LAW JOURNAL REPORTS. 893 


The letter was in fact a printed form used by the respon- 
dent for an advance on the security of jewellery with certain 
details filled in by pen. No attempt was made to alter this very 
inappropriate form to make it read as a transfer of the respon- 
dent’s interest in these policies. 


The learned Judge has rightly pointed out that it is well 
established that the transfer of an actionable claim referred to 
in S. 130 of the Transfer of Property Act may be one of ab- 
solute assignment or by way of security. His reasons for 
holding that the letter signed by the insolvent operates as a 
transfer are that the law does not require any particular form 
of writing and that he was satisfied that there was here a writ- 
ing by which security was created. We find ourselves unable 
to concur in the opinion of the learned Judge that the document 
operates as an assignment. It is quite true that the form of the 
instrument or words used are not of importance, provided that 
it is clearly indicated that the owner of the actionable claim is 
transferring his interest. A mere intention to create a pledge 
would not amount to an assignment within the meaning of S. 
130 of the Transfer of Property Act. This was pointed out by 
the Privy Council in Mulraj; Khataw v. Visvanath Prabhuram 
Vatdyal, In that case the appellant claimed to be entitled to an 
insurance policy which had been assigned to him in writing. 
The respondent also claimed to be entitled to it on the ground 
that it had been deposited by the owner with, him by way of 
pledge, but Lord Moulton in delivering the judgment of the 
Board pointed out that a pledge does not satisfy the require- 
ments of S. 130. 


Now when the document in this case is read, what dues it 
amount tor It amounts to an instrument evidencing the deposit 
of the policies of insurance by way of pledge, and nothing more. 
Under this document the respondent has merely the rights of a 
pledgee of movable prdperty. A mortgagee is a transferee but 
a pledgee is not, although the pledgee hag a special interest in 
the property as the holder of security. He may sell the pro- 
perty pledged if the condition of repayment is not fulfilled, but 
that does not make him in any way the owner or transferee of 
the property. The only difference which I can see between this 
case and Mulraj Khaiau v. Visvanath Prabhuram Vaidyal is 
that in this case there is a document evidencing the pledge 





1. (1912) 24 MLL.J. 60: L.R. 40 I.A%24: LL,R. 37 Bom. 198 (P.C). 
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whereas in the other case the pledge was unaccompanied by any 
acknowledgment. An instrument evidencing a pledge and 
nothing more certainly cannot be read as an assignment. 

The learned advocate for the respondent has referred us to 
Rama Iyen v. Venkatachalam Paitar1 and Muthukrishna Atyar 
v. Veeraraghava Atyar4, but the facts in those cases are very 
different from the facts in the present case. In the 
firstof those cases, on the back of a promissory note was 
endorsed a direction to pay the amount to a certain person to 
whom the instrument was delivered. It was held that the direc- 
tion to pay coupled with the delivery of the instrument amount- 


ed to an assignment within the meaning of S. 130 of the 


Transfer of Property Act. There are many differences between 
that case and the present one, but it is only necessary to mention 
that here there is no direction to the insurance companies to pay 
the amounts of the policies to the respondent. In the second 
case the instrument read as follows: 

“As I have received Rs. 600 from you by mortgaging the following, t.e., 
the house...... and the promissory note mentioned as ‘2’ in the Schedule.... 
for Rs. 500 executed by my brother Sankarasubbier on the 21st November | 
1901......+...1 promise to repay the said sum of Rs. 600 with interest thereon 
at one per cent. per month within a year from the date hereof failing which I 
shall repay the principal and interest thereon at 1% per cent. per month and 
add the interest to principal every year and repay the same with compound 
interest at the rate aforesaid failing which you may proceed against the 
mortgaged properties, other properties or personally for the collection there- 
of.” (Muthukrishnien v. Veeraraghava Atyar’.) 

There was disagreement in this case between Sundara Aiyar 
and Sadasiva Aiyar, JJ. and consequently the appeal was placed 
before a Bench of three Judges. It was held that the mortgage 
had operated as an assignment of the promissory note. The 
difference between that case and the present one is that in that 
case there was a mortgage and a mortgage implies a transfer of 
the mortgagor’s interest in the property, whereas in the present 
case there has been merely a pledge and a pledge has not the 
same significance. 

For the reasons indicated the appeal will be allowed with 


costs here and below. 
K. S. Appeal allowed. 





1. (1906) 16 M.L.J. 554: I.L-R..30 Mad. 75. 
2. (1913) 25 M.L.J. 356: I.L.R. 38 Mad. 297 (F. B:) 
3. (1912) 23 M.L.J. 430. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice BURN AnD MR. Justice MocxKeETT. 
Nannapaneni Seshayya .. Appellant® (Aceused-Prisoner). 


Criminal iriakK—Conviction for murder—Failure to award the only possible 
sentence—Power of High Court to enhance sentence. 


Where on a conviction for murder the Sessions Judge sentenced an 
accused to transportation for life on the ground that the guilt was proved 
only by circumstantial evidence, though strong, 

Held, that it mattera not how an accused’s guilt is established whether 
by the testimony of eye-witnesses or by the testimony of combined circum- 
stances provided that it is established beyond all reasonable doubt. The 
measure of proof must be the same in either case. 

The High Court can enhance the sentence to one of death as the lower 
Court had manifestly failed in its duty to impose the only possible sentence. 


Gunduthalayan, In re, (1929) 58 ML.J. 490: IL.R. 53 Mad. 585, 
explained. . 

Appeal against the order dated 2nd July, 1940, of the 
Court of Session of the Guntur division in Sessions Case 
No. 24 of 1940 and Case taken up in revision by the High 
Court calling on the accused in Guntur Division Sessions Case 
No. 22 of 1940 to show cause why the sentence passed on him 
should not be enhanced. | 

S. Vepa and J. Krishnamurthy for Appellant. 

The Public Prosecutor (V. L. Ethiraj) for the Crown. 

The judgment of the Court was delivered by 

Mockett, J.—The appellant has been convicted by the 
learned Sessions Judge of Guntur of the murder of a little girl 
one Seetharamamma. The trial Court imposed a sentence of 
transportation for life and the learned Judge who perused the 
judgment of the trial Court ordered the issue of a notice to the 
prisoner to show cause why the sentence should not be enhan 
to a sentence of death. l 

” + kaa # 

[After dealing with the evidence His Lordship concludes. ] 

In our view the guilf of the accused has been proved beyond 
any shadow of doubt and we have no reason to suppose that the 
evidence for the prosecution is other than true. 

This appeal will therefore be dismissed. 

In considering the question whether the sentence should be 


enhanced, it is well to remember that the appellant has been’ 





* Cr]. Appeal No. 476 of 1940. llth October, 1940. 
Crl. R. C. No. 479 of 1940. 
(Taken up No. 3 of 1940). re 


Seshayya, 


In re. 


Mockett, J. 


Seshayya, 
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convicted of the murder of:a little girl whom he was proved to 
have taken from her house for reasons which have been shown 
to be false. He was never intending to take her to her grand- 


father. The moment the girl's mother heard of his supposed 


intention she was surprised. She states she wondered why 
after the quarfel between herself and the wife of the accused, 
the accused should take her daughter away without her permis- 
sion because be it remembered that when P. W. 1 left the house 
that day there was no question. The accused never asked her 
permission to take her daughter so far away as Tekkallapad 
nine miles distance. We cannot doubt therefore that this 
murder was premeditated and deliberate. Why exactly it was 
perpetrated is known only to the appellant. The learned Judge 
dealt with the question of sentence as follows: 

“As to the punishment since the'guilt of the accused has been proved by 
strong circumstantial evidence this is not a case calling for capital punish- 
ment. I therefore sentence him to transportation for life.” 

That reason namely that the conviction was based on 
circumstantial evidence has been in innumerable cases condemn- 
ed by this High Court. It was condemned in 1914 by Ayling 
and Kumaraswami Sastri, JJ., in Muntyands v. Emperor, in 
1921 by Ayling and Krishnan, JJ., in Public Prosecutor v. 
Paramandi? and again in 1929 condemned by Waller and 
Krishnan Pandalai, JJ., in Chava Indramma v. Emperor’. 
There is thus ample authority for so self-evident a proposition. 
It must surely be obvious that it matters not how an accused’s 
guilt is established whether by the testimony of eye-witnesses 
or by the testimony of combined circumstances provided that it 
is established beyond all reasonable doubt ‘and the measure of 
proof must be the same in either case. Our attention has been 
drawn to some decisions the effect of which is as stated in the 
headnote in Gunduthalayan, In ret: 

‘Where on a conviction for murder the Sessions Court awarded a 
sentence lesser than death, the High Court will not enhance the sentence, 
unless it is satisfied that on the evidence in the case the sentence of death is 
the only possible sentence which could have been passed by the Sessions 
Court.” 

As ona conviction for murder the law provides for an al- 
ternative sentence we have no doubt that when using the phrase 





1. (1915) M.W.N. 34. — 
2. (1921) 40 M L.J. 464: LL.R. 44 Mad. 443. 

3. (1929) 2 Mad. Cri. C. 158. 
4. (1929) 58 M.L.J 490: LL.R. 53 Mad. 585. 
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‘the only possible senterice’ the Court intended to express the 
view that it was only in cases in which the lower Court had 
manifestly failed in its duty that the High Court would impose 
the sentence of death. As stated by--Waller, J., in Chava 
Indramma v. Emperorl, because the lower Court had failed in 


its duty there was no reason why the High Court should do the. 


same. In this case we consider that the trial Court’s duty was 
to impose the sentence of death. There must be cases in which 
that is manifestly so and perhaps as good an example as can be 
given is the case of the deliberate murder of a small child for 
purposes of robbery or any other purpose such as this case. 
No doubt examples can be multiplied but such an example may 
be mentioned. For reasons which are wholly unsupportable 
and which Mr. Vepa did not attempt to support the learned 
Judge has passed the lesser sentence. There are no other 
reasons justifying such a course. , It is our duty to pass a 
sentence of death. ` 

_ , We therefore enhance the sentence of transportation for 
life to a sentence of death and direct that the accused be 
hanged by. the neck until he be dead. a 

s KS: _ Appeal dismissed and sentence enhanced: 





IN THE-HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—SIR ALFRED HENRY LIONEL LEACH, Chief 
Justice AND Mr. Justice Horw. 
The Municipal Council, Paloi, through its Appellant” (De- 
Commissioner fendant) 
m 


Sri’ -Dhandayuthapani Devasthanam, Respondent (Platn- 


Palni, through its managing trustee “fy. o, 
Mr. T. P. Venkatarangam Pillai. 


Madras District Municiptlities Act (V of 1920), Ss. 81 and 83 (1) (a)—., 
Consiruction—Power house of Devasthanam—When exempt from property . 
tasx—Power-house used jor supplying electricity to shops and hotels and | 


Felding profiis—Effect. 


A power-house was erected by the Palni Devasthanam at the foot of ; 


the Palni Andavar Hill. The power-house supplied energy not’ only to 


light up the hill and its approaches but also to certain shops anda hotel in ' 
the hill, for consideration yielding a profit. It was contended that thé hill.) 


having been set apart for public worship and continued to be used for such 


age ee IaaaaaaaaauaaaaaaaauaaaaassasaaħiħiI 


1. (1929) 2 Mad. Ci. C. 158. 
* S.A. No. 931 of 1937. . 19th September, 1940, 
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worship, the power-house at the foot of.the hill was not ‘taxable as it was 
exempted under S. 83 (1) (a). 

| Held, if electricity had been used only for lighting ‘the temple aad its 
approaches the Devasthanam Will'be entitled to exemption. As the power- 
house was, however, used for supplying electricity to shops and 2 hotel yield- 
ing a profit it was liable, to assessment _to property-tax. The property set 
apart for public purpose may‘or may not be used for the purpose. But to 
claim exemption from taxation it should not be used for any other purpose. ` 

Mumicipal Council, Srirangam v. ae oe Devasthanam, (1936) M.W.N. 

1088, not followed. 


Appeal against the decree of the Court of the Subordinate 
Judge of Dindigul in A.S. No. 84 of 1936 preferred against 
the decree of the Court of the District Munsif of Palni in O. 5. l 
No. 55 of 1936. 

~ K.S. Sankara Aiyar for T. R. Venkatarama Sastri for 
A ppellant. 

T. M. Krishnaswami Aiyar for Respondent. 

This second appeal coming on for hearing on 21st- August, 
1940, ‘the Court (Venkataramana Rao, J.) delivered the 
following 

Jupcment.—The question “for decision in this appeal is 
whether the Municipal Council, Palni, is entitled to levy property- 
tax in respect of the electric power-house installed by the Sri 
Dandayuthapani Devasthanam at the foot of the Palni -Andavar 
Hill on which “the shrine of Dandayuthapani is situate. The 
Devasthanam claims exemption under S. 83 of the District 
Municipalities Act on the ground that it is,a place set apart for 
public worship and is actually used for such worghip. The learned 
District Munsif took the view:that the said power-house was not 
set apart for public worship and that the electric energy from the 
said power-house was being utilised for lighting, not only the 
temple, but also certain shops and a coffee hotel which have 
been leased out by the Devasthanam authorities to strangers and 
therefore no exemption can be claimed under S. 83 of the Act. An 
appeal was preferred against this decision by the Devasthanam and 
the learned Subordinate Judge before deciding the appeal called 
for a finding as to whether the Palni Andavar Hill including the 
temple or only the latteris a place set apart for public worship. 
The learned District Munsif submitted the-finding that the hill 


. itself, and not merely the temple must be held to be a place set 


apart for public worship. The learned Subordinate Judge accepted | 
this finding and held .that though the electric energy generated 
from the power-house was also being supplied to light a coffee 
hotel and some fruit stalls on the top of the hill, they were inténd- 
ed to further public worship. as fruit is presented by pilgrims to 
the deity and, incidentally to add to the amenities of pera end 
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therefore.the power-house was set apart for public’ worship’ and 
was being so used. Against this decision the Municipal Council 
has preferred this appeal. 

Mr. T. R. Venkatarama Sastri who appears for the Munici- 
pality contends that the learned Judge has misconstrued S. 83 of 
the District Municipalities Act. The Palni Andavar Hill bore 
S. No. 811 and comprised 129 acres 67 cents. Under the Munici- 
pal Town Survey in 1896 S. No. 811 was split up into several 
humbers and the hill alone was given 5. No. 862 wherein the 
power-house 18 now situate. Mr. Venkatarama Sastri is not able 
to challenge the finding that S. No. 862 at any rate is a place set 
apart for public worship. Still the question arises whether the 
plaintiff can claim exemption in respect of the power-house. The 
learned Subordinate Judge in arriving at the conclusion which he 
did, relied on The Municipal Counci, Srirangam v. The Srirangam 
Devasthanam1, which took the view that if a certain place was set 
apart ‘for public worship, any portion of that place, though not 
actually used for public worship, would be exempt from taxation. 
Mr. Venkatarama Sastri canvasses this position and argues that 
in order that exemption may be claimed under that section, it is 
not enough that a certain area is set apart for public worship but 
no portion of the area should be used for any other purpose than 
public worship and if any portion of that areais used for purposes 
other than public worship, the Municipality will be entitled to levy 
the tax. In this case it is admitted that the electric energy is also 
supplied to light a coffee hotel from which the Municipality derives 
income. Mr. T. M. Krishnaswami Aiyar contends that the electric 
energy generated in the power-house is mainly used for lighting 
the temple and for facilitating public worship and that the fact that 
incidentally some income is derived by letting a portion of the 
place to a coffee hotel would not make the place any the less a 
place actually used for public worship. S. 83 of the District 
Municipalities Act so far as it is relevant for the purposes of this 
case runs thus: 

“The following buildings and lands shall be exempt from the property 
tax: (a) places set apart for public worship and either actually so used or 
used for no other purpose........ ai 

Two conditions are required in order tò claim exemption from 
property-tax on the ground that a certain place is used for public 
worship, namely, (1) the place must be one which has been set 
apart for public worship; and (2) (a) it must either be actually so 
used; (b) or used for no other purpose. The place need not be 
one where worship is actually carried on but it may be a place 
U E a ee 

a "1, (1936) M.W.N. 1088. 4 


Leach, C. J. 
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which is used in aid of or for facilitating public worship. It can- 
not be denied that lighting the temple and the hillis necessary for 
facilitating public worship. It may therefore be said that the 
place where the electrical energy is generated for the purpose of 
lighting the temple and the hill is a place actually used for public 
worship. But the question still remains whether the place must be 
exclusively used for the said purpose. The context indicates, and 
there is a good deal of force in the argument of Mr. Venkatarama 
Sastri, that the place must be exclusively used for that purpose 
and if any portion of the place is used for purposes other than 
public worship it cannot be said to be a place actually used for 
public worship. Though as was held by K. S. Menon, J., the word 
‘or’ in S. 83 is disjunctive still the words ‘used for no other pur- 
pose’ throw light on the interpretation of the words ‘actually so 
used’, In iy opinion the decision in The Municipal Counc, 
Srirangam v. The Srirangam Devasthanam! requires re-considera- 
tion. If I differ from that decision there will be two conflicting 
decisions and it is very undesirable, especially in the case of a tax- 
ing statute, that there should be this uncertainty. I therefore 
think it desirable that this second appeal should be decided by a 
Bench. 

This second appeal came on for final hearing this day” 
before the Bench. 


The judgment of the Court was delivered by 


The Chief Justice —The Municipal Council of Palni has 
assessed to the property-tax leviable under S. 81 of the Madras 
District Municipalities Act, 1920, a power-house belonging to` 
the Sri Dandayuthapani Devasthanam. The power-house is 
situate at the foot of the Palni Andavar Hill and within ihe 
municipal limits. The trustees objected on the ground that 
this building was exempt from taxation by reason of the pro- 
visions of S. 83 (1) (a) of the Act. The property having been 
assessed to this tax and the tax having been paid, the trustees 
instituted a suit in the Court of the D&trict Munsif of Palni 
for the recovery of the amount. The District Munsif found 
against the plaintif and dismissed the suit, but on appeal his 
decision was reversed and the suit was decreed. The Municipal 
Council now appeals to this Court. 

It is common ground that the whole hill was set apart for 
religious purposes. On the top of the hill is a famous temple 





1. (1936) M W N. 1088. * 19th September, 1940. 
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which is approached by means of a long flight of steps. At the 
top of the hill there are also shops and a hotel which supply the 
needs of the pilgrims who visit the temple. In 1929, the trus- 
tees built the power-house and installed electric plant for the 
purpose of lighting the way up to the temple and the temple 
itself. Later on, they supplied electricity to the shop-keepers 


and the hotel-keeper for which the trustees charged profitable 


rates. The fact that electricity was supplied to the shops and 
to the hotel led the Municipal Council to assess the power-house 
to the property-tax. If the power-house is to be exempt from 
this tax, the building must come within the purview of S. 83 
(1) (a) because there is no other section in the Act which can 
relieve the trustees from the obligation of paying the property- 


tax. 

S. 83 (1) reads as follows: 

“The following buildings and lands shall be exempt from the property- 
tax— 

(a) place set apart for public worship and either actually so used or 
used for no other purpose, choul'ries, buildings used for educational pur- 
poses, including hostels, public buildings and places used for the charitable 
purpose, of sheltering the destitute or animals, libraries and play-grounds 
which are open to the public and such ancient monuments protected under 
the Ancient Monuments Preservation Act, 1904, or parts thereof as are not 
used as residential quarters or as public offices.” 


It is not necessary to go beyond the words “places set apart 
for public worship and either actually so used or used for no 
other purpose”, as itis clear that the power-house is not a 
-building of the nature of any of those subsequently mentioned. 
In our opinion, the words “places set apart for public worship 
and either actually so used or used for no other purpose” read 
with the opening words of the section mean that there shall be 
.exerrption for places set apart for public worship and used for 
that purpose and for places set apart for public worship, but 
not actually in use. Ifa place is used for a purpose other than 
public worship, the place does not fall within the exemption, 
even though the intention was that it should be used for 
public worship. It has been suggested that the use of the word 
or’ instead of ‘and’ makes a difference. It does make a 
difference, but not the difference suggested. If the word were 
‘and’ and not ‘or’ there would only be exemption when a place 
was set apart for public worship and actually used for that 
purpose, but as.a -result of using.the. word ‘or’ there is 
exemption when the place has been set apart for public worship, 
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but ig not actually in use. The drafting leaves much to'be 
desired, but it is obvious that the intention is to exempt build- 
ings which are intended for religious purposes and are not 
being used for secular purposes. 

What is the position here? The hill has been set apart for 
public worship and tit cannot be disputed that-if this power- 
house were merely used for lighting the temple and the ap- 
proach to it the power-house would be exempted from taxation. 


. But, inasmuch as the power-house, which stands on a part of 


the hill, is being used for commercial purposes as well as pur- 
poses of public worship, the conditions of the exemption: are 


not fulfilled. The Municipal authorities are ‘not suggesting 


that because a part of the hill, namely, the site of the power- 
house, is being used for other purposes the whole hill and 
everything erected thereon shoúld be deemed to bẹ taken out of 
the section. Their case is merely confined to the power-house 
and we consider that it is well founded. 


_ In the course of arguments two decisions of this Court 
were referred to, namely, The Municipal Counci, Srirangam v. 


The Srirangam Devasthanam1 and The Municipal Council of 


Tirupati v. Sree Mahant Prayag Dossjee Varu?. The first case 
certainly supports the trustees, but we consider that it was 
wrongly decided. The second case is not really in point. In 
The Municipal Council, Srirangam v. The Srirangam Devas- 
thanaml, the council wished to assess to property-tax certain 


shops within the Srirangam temple. The learned Judge (K. 5. 
‘Menon, J.) considered that as the word ‘or’ and not the: word 


‘and’ was used in S. 83 (1) (a), the shops were not taxable. 


“We have said sufficient to indicate that in our opinion this 


argument cannot be accepted and that the decision of K. S. 
Menon, J., ought not to be followed. In The Municipal Council 


‘of Tirupan v. Sree M ahant Prayag Dessjee Varu?, the ques- 
-tion was whether buildings used for stabling Devasthanam 
` horses which were employed in carrying drums in temple pro- 


cessions or allowed for the use of pilgrims to whom honour 
was shown by the Mahant were exempt from the property-tax. 


‘It was held that they were exempt. This decision is not open 
. to criticism, because the buildings were used for purposes con- 


nected with worship in a public- place. If the power-house 


1. (1936) M.W.N. 1088. a 2. (1914) 27 M.L.J. 231. 
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with which' this appèal iè concerned were merely used''for light- 


ing the approach to the temple and thé temple itself, there. 
would, as I have already indicated, be no doubt, that the Muni-; 
cipality would not be entitled to levy: the tax. But the power-’ 


house is being used for commercial as well as religious pur- 
poses and’ this brings it within the taxing section. 


The appeal will be allowed and the suit distnissed with 


costs here and in the two Courts below. 


K. S. 7 Appeal allowed. 


1 1 


PRIVY COUNCIL. 
, [On appeal from a decree of the High Court of Judicature 
at Lahore. | 
ee :—LorD THANKERTON, LoRD RUSSELL OF 
KILLOWEN, SIR GEORGE RANKIN, LORD JUSTICE GODDARD AND 
Mr, M. R. JAYAKAR, 
Mosque known as Masjid Shahid Ganj and Appelants* 
others 
v. 
Shiromani Gurdwara Parbandhak Com- Respondents. 
mittee, Amritsar and another. 


Limitation Act (IX of 1908), S. 28 and Art. 144—Dedication of property, | 


for mosque—Adverse possession by Sikhs for more than twelve years —S mii. 
by “mosque” as artificial person and by certain minors for declaration and 
tnyunciion—Competency—Notice of right of individual beneficiaries—Effect 
on adverse possession—Limitation—Previous unsuccessful- proceedings by 
mutawali for recovery of the wakf property—Subsequent suit for declaration 
and injunchon by beneficiartes—Barred by res judicata. 

Pracitce—Mahomedan Law—lIf can be proved as foreign law by experi 
totnesses—Mahomedan law and Limitation Aci—Change of sovereigniy— 
Effect om private rights. 

A mosque with the adjacent land was dedicated in 1722 and one S and 
his descendants were appointed mutawalis. From 1762 onwards the 
dedicated property wasintMe hostile occupation, possession, aud user of 
Sikhs and the mosque was not used’ as a place of worship by Muslims 
though the building was still referred to a8 a mosque and retained to the end 


its outward appearance. Land adjacent to the mosque became the site of a ` 


Sikh shrine (Gurdwara) and was’ regarded as a place of martyrs (shahid 
ganj). In 1849 at the time of the British annexation the- dedicated proper- 
ties were in the possession-of certain Sikhs, the mahants of the Gurdwara: 
There were a series of unsuccessful proceedings between 1850 to 1856 to 
recover possession of the property for the purposes-of Islam. On ‘22nd 
December, 1927, by a Government notification under the Sikh Gurdwaras 


# 
r 
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' Æ P, C. Appeal No. 91 of 1938. ` 2nd May, 1940. 
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Act (Punjab'Act VIII of 1°25) the mosque and land adjacent thereto were 
included as belonging to the Sikh Gurdwara. Among the claims preferred 
was one'dated 16th March, 1928, by the Anjuman Islamia of the Punjab “on 
behalf of the Muhammadans” claiming that the land and the property were 
dedicated for a mosque and did not belong to the Gurdwara. The Sikh Gurd- 
waras Tribunal, on 20th January, 1930, held, that the Anjuman’s case failed 
by reason of adverse possession and previous decisions. The claim of certain 
mahants thatthe property was their private property was also rejected. 
After the dismissal of an appeal by the latter claimant to the High Court on 
19th October, 1934, the property and building were given into the custody of 
the managers of the Gurdwara. On the night of 7th July, 1935, the mosque 
was demolished by the Sikhs. On 30th October, 1935, the present suit was 
filed against the Sikh Committee in management praying for (+) a declara- 
tion that the building was a mosque in which the plaintiffs and all followers 
of Islam had a right to worship; (iD an injunction restraining any improper 
use of the building and any interference with the plaintiffs’ right of worship; 
and (iti) e mandatory injunction to reconstruct the building. There was-no 
prazer for possession of the property or ejectment of the defendants. The 
“mosque” itself was made the first plaintiff suing by a next friend and some 
of the other plaintiffs were minors or women. Both the trial Court and the 
High Court on appeal dismissed the suit. On further appeal to the Judicial 
Committee, 

Held, (i) Mahomedan Law is applicable to Muslim religious institutions 
only inso far asithas not been modified by legislation and the Indian 
Limitation Act (LX of 1908) is applicable to immovables made wakf though 
the ownership in such property is said to be in God. 

(1) Muslim law is not the common law of India but is under legisla- 
tive enactments applied by British Indian Courts to certain matters and to 
certain persons as part of the law of the land which the Courts admunister 
as being within their own knowledge and competence. -It is the duty of the 
Courts themselves to interpret the law and to apply it and not to depend on 
the opinion of witnesses however learned they may be. Only on foreign law 
opinions of experts are allowed io be admitted. 

Observations of Sulaiman, J., in Asis Bano v. Muhammad Ibrahim 
Husain, (1925) I.L.R. 47 All. 823, adopted. í 

(t) Suits cunnot be brought by or against Muslim institutions like a 
mosque, as artificial persons in the British Indian Courts. 

(iv) The property in question having been possessed by the Sikhs ad- 
versely to the wakf and to all interests thereunder for more than twelve years, 
the right of the mutawali to possession for the purposes of the wakf came to 
an end under Art. 144 of the Limitation Act and the title derived under the 
dedication from the settlor or wakif became extinct under S. 28. The indi- 
vidual character of the right to go to a mesque for worship matters nothing 
when the land is no longer wakf, and is no ground for holding that a person 


born long after the property has become irrecoverable can enforce partly or 


wholly the ancient dedication. The rights of the worshippers stand or fall 
with the character of the property and do not continue apart from their right 
to have the property recovered for the wakf and applied to its purposes. 
Notice of the rights of individual beneficiaries does not modify the effect ` 
under the Limitation Act of possession adverse to the wakf. 

(v) The suit is also barred on the general principles of res judicata, 
by the decision in the suit of 1855 and also under S. 37-of the Sikh Gurdwaras 
Act by the decision of the tribunal rejecting the petition of the Anjuman 
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(or) There is always a presumption that change of Sovereignty would. 


not affect private rights to property. 
Appeal from a decree of the High Court of Judicature at 


Lahore, dated 26th January, 1938" affirming a decree of the 
District Judge, Lahore, dated 25th May, 1936. 

The facts and arguments appear sufficiently from the 
judgment. 

L. P. E. Pugh and J. M. Pringle for Appellants. 

H. N. Waulink and W. Wallach for Respondents. 

2nd May, 1940. Their Lordships’ judgment was delivered 
by . 
~ OMR GEORGE RANKIN.—Before 1935 there had stood for 
many years to the south of what is now called the Naulakha 
Bazaar, in the city of Lahore, a structure having three domes 
and five arches, which had been built as a mosque (masjid) and 
which retained, notwithstanding considerable disrepair, suff- 


cient of its original character to suggest, or even to proclaim, 


its original purpose. It had a projecting niche (mehrab) in 
the centre of the west wall such as is used in mosques as the 
place from which the imam leads the prayers. Its dedication 
is no longer in dispute, having been established as of the year 
1134 A.H. or 1722 A.D. by the production and proof ofa 
deed of dedication executed by one Falak Beg Khan. By this 
deed, Sheikh Din Mohammad and his descendants were appoint- 
ed mutawalis. The deed speaks of a school, a well and an 
orchard as being among the appurtenances of the mosque and 
gives the total area of the dedicated property as three kanals 
and fifteen marlas; but it is not now necessary to ascertain with 
precision the limits of the original curtilage. 

No less well established than the dedication is the fact that 
from about 1762 A.D. the building, together with the courtyard, 
well and adjacent land, has been in the occupation and posses- 
sion of Sikhs. The ocgupation of Lahore by the “Bhangi Sar- 
dars” in 1762 was the commencement of Sikh power in this 
part of India. Sikh rule continued under Ranjit Singh, who in 
1799, established himself by force of arms as the local ruler. It 
ended only in 1849, ten years after the death of Ranjit Singh, 
when the Punjab as-a result of the second Sikh war became 
part of British India by annexation. At some time during the 
Sikh domination, land adjacent to the mosque building (but to 
the north of what is now the Naulakha Bazaar) became the site 


* AIR. 1938 Lah. 369 (F.B.) 
114 . 
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Rankin. 
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of a: Sikh shrine (gurdwara) and the tomb of a Sikh leader 
named Bhai Taru Singh situated thereon was held in 
reverence. The land, which in 1722 had been dedicated to the 
purposes of a mosque, came to be held and occupied by ‘the 
managers and custodians of the Sikh institution and the mosque 
building ‘was used by them. Until about 50 years ago, part of 
the building was used for the worship of the Granth Sahib or 
holy book of the Sikhs. Other parts have been used for secular 
purposes being let out to, tenants, or used for storing chaff 
(bhusa) or holding rubbish. 


By a tradition which can ot be ignored (though their 
Lordships are thankful to be free of any duty to investigate its 
truth) the land adjacent to the building was regarded by the 
Sikhs as’ a place of martyrs (shahid ganj), it being commonly 
held among them that Bhai Taru Singh had on this spot suffered 
for his religion at the hands of Muslim rulers and that many 
others including women and children had been executed here. 
Thus communal feelings have long been in a state of tension as 
between Muslims and Sikhs with respect to this masjid shahid 
ganj. Its history after 1760 is summarized in the trial Judge’s 
finding that “this mosque has not been used as a place of wor- 
ship by Muslims since it came into Sikh possession and control ;” 
in the Chief Justice’s statement that “there has been a complete 
denial to the Muslims of all their rights;’’ and in the language 
of Bhide, J., that: 

“Tt is scarcely likely that the Mahomedans would have been allowed to 
heve access to the building for any purpose whatever during this period 
(1760 to 1853) .” 

These findings are not in any way blunted by the considera- 
tion that a pious mutawali might properly have let parts of the 
wagf property to tenants appropriating the rents to the purposes 
of the waqf. The possession of the Sikhs has been hostile not 
merely to. the claim of other persons to the office of mutawali 
of this mosque, but hostile to the wagqf itself and all interests 
thereunder. On. the other hand it is true that the building has 
been frequently and indeed has been generally referred to as a 
mosque by those who have had its custody as well as by others 
and that it retained to the end the outward appearance of a 
mosque. l , : 

. In 1849, at the time of the British annexation, the mosque. 
building and the property which had been dedicated therewith 
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were in;the possession of certain Sikhs, mahants of the gurd- 
wara. It is unnecessary to decide whether they held it under a 
revenue-free grant made to them by the Sikh authorities as it is 
certain that they held it and used it for their own purposes: and 
for the purposes of the gurdwara as already described. The 
facts are made plain by the action taken to recover the property 
for the purposes of Islam soon after Sikh authority had given 
place to British. A criminal case brought in 1850 by one Nur 
Ahmad claiming to be mutawali and proceedings in the Settle- 
ment Department, brought by him in 1853, came to nothing as 
he had been long out of possession. A civil suit with a like 
object was brought and dismissed in 1853. On 25th June, 1855, 
yet another suit by Nur Ahmad was brought in the Court of 
the Deputy Commissioner, Lahore, against the Sikhs in posses- 
sion of the property: it was dismissed by that officer on 14th 
November, 1855, by the Commissioner on 9th April, $856 and 
on further appeal by the Judicial Commissioner on 17th 
June, 1856. 


In 1925 the Sikh Gurdwaras Act (Punjab Act 8 of 1925) 
was passed for the purpose of ascertaining what Sikh shrines 
were in existence and what property they owned; and of vesting 
the management of such shrines in certain committees (and 
other bodies). This step had become necessary to bring to an 
end disturbances which had been caused by disagreement 
between different schools or sects among the Sikhs. On 22nd 
December, 1927, by a Government notification the old mosque 
building and land adjacent thereto was included as belonging to 
the Sikh gurdwara “Shahid Ganj Bhai Taru Singh.” Seventeen 
claims were made by various petitioners to have rights therein. 
One dated 8th March, 1928, was by Mahant Harnam Singh and 
others to the effect that the property belonged to them personally 
and not to the institution of which they were the head. Another 
dated: 16th March, 1928, was by the Anjuman Islamia of the 
Punjab “on behalf of the Mahomedans” claiming that the land 
and property were dedicated for a mosque and did not belong 
to the gurdwara. 


- Both sets of claimants failed before the Sikh Gurdwaras 
Tribunal’ which decided on 20th January, 1930, that the 
mahants’ possession had been held on account of the gurdwara 
and that the Anjuman’s case failed by reason of adverse posses- 
sion and previous decisions, „No appeal was brought by the 
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Anjuman from the latter decision but against the former an 
appeal brought by the mahants was dismissed by the High 
Court on 19th October, 1934. In the result the property and 
building were given into the custody of the defendants and on 
the night of 7th July, 1935, the building was suddenly demolished 
by or with the connivance of its Sikh custodians under the 
influence of communal ill-feeling. Riots and disorder ensued 
and much resentment was felt and expressed by the Muslims. 


The plaint in the present suit was filed on 30th October, 
1935, in the Court of the District Judge, Lahore, against the 
Shiromani Gurdwara Parbandhak- Committee, and the Commi- 
ttee of Management for the Notified Sikh Gurdwaras at Lahore 
—the authorities who were in possession of -the disputed 
property as being property belonging to the gurdwara. It 
contained no claim for possession of the property or ejectment 
of the defendants or that the property be handed over to the 
hereditary mutawali. The relief claimed was a declaration that 
the building wasa mosque in which the plaintiffs and all followers 
of Islam had a right to worship, an injunction restraining any 
improper use of the building and any interference with the 
plaintiffs’ right of worship: and a mandatory injunction to 
reconstruct the building. The learned District Judge dismiss- 
ed the suit by decree dated 25th May, 1936, and an appeal to 
the High Court was dismissed on 26th January, 1938,1 by 
Young, C.J. and Bhide, J., Din Mohammad, J., dissenting. 


By the Punjab Laws Act, 1872, the Mahomedan law is 
made applicable to the religious institutions of the Muslims but 
only in so far as it has not been modified by legislation. Thus, 
the Limitation Act, 1908, applies though limitation is not an 
original principle of Mahomedan law. The length of time 
which had elapsed since the property claimed had been lost to 
Muslims and the repeated failure of the attempts previously 
made to recover it for their use and benefit, were manifest 
objections to the grant of the relief sought. To assist in sur- 
mounting these difficulties, the suit was brought by eighteen 
plaintiffs of which the first was the mosque itself suing by a 
next friend—not the waqf or institution or charity in some 
abstract sense but the mosque in the sense of the site and build- 


Z "7 4 ALR. 1938 Lah: 369 (Œ.B.). 
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ing. The declaration sought was “that plaintiff 1 was and is 
the site of a waqf mosque,” the injunction sought was that the 
defendants “should not use plaintiff 1 for any purpose which 
may be contrary to its sanctity” and the mandatory injunction 
asked for was “to reconstruct that portion of plaintiff 1 that is, 
the mosque which they demolished.” 


The choice of this curious form of suit was motived 
Apparently by a notion that if the mosque could be made out to 
be a “juristic person” this would assist to establish that a 
mosque remains a mosque for ever, that limitation cannot be 
applied to it, that it is not property but an owner of property. 
A second feature of the suit as framed is that a number of the 
plaintifs were minors or women. This was thought to be of 
some assistance to the plaintiffs in meeting objections taken 
under the Sikh Gurdwaras Act, 1925, to the competence of the 
suit, but it was also relied upon before the Board in argument 
as relevant to the general question of limitation. 


A third feature of the suit has reference to the method of 
trial, the Jearned District Judge having been persuaded that the 
mode by which a British Indian Court ascertains the Maho- 
medan law is by taking evidence. The authority of Sulaiman, 
J., to the contrary, Asis Banu v. Muhammad Ibrahim Husain, 
was cited to him but he wrongly considered that S. 49, Evi- 
dence Act, was applicable to the ascertainment of the law. He 
seems also to have relied on the old practice of obtaining the 
opinions of pandits on questions of Hindu law and the refer- 
ence made thereto in Collector of Madura v. Moottoo Rama- 
linga Sethupathy®. No great harm, as it happened, was done 
by the admission of this class of evidence as the witnesses made 
reference to authoritative texts in a short and sensible manner. 


But it would not be tolerable that a Hindu or a Muslim in 
a British Indian Court should be put to the expense of proving 
by expert witnesses the legal principles applicable to his case and 
it would introduce great confusion into the-practice of the 
Courts if decisions upon Hindu or Muslim law were to depend 
on the evidence given in a particular case, the credibility of the 
expert witnesses and so forth. The Muslim law is not the 
common law of India; British India has no common law in the 


om | 
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sense of law applicable prima facie to everyone unless it be in 
the statutory Codes, ¢. g., Contract Act, Transfer of Pro- 
perty Act. But the Muslim law is under legislative enactments 
applied by British Indian Courts to certain classes of mattets 
and to certain classes of people as part of the law of the land 
which the Courts administer as being within their own know- 
ledge and competence. . The system of “expert advisers” (muf- 
tis, maulvis or in the case of Hindu law pandits) had its day, 
but has long been abandoned, though the opinions given by such 
advisers may still be cited from the reports. Custom, in vari- 
ance of the general law, is matter of evidence but not the law 
itself. Their Lordships desire to adopt the observations of 
Sulaiman, J., in the case referred to: 

“Tt is the duty of the'Courts themselves to interpret the law of the land 
and to apply it and not to depend on the opinion of witnesses however learn- 
ed they may be. It would be dangerous to delegate their duty to witnesses 
produced by either party. Foreign law, on the other hand, is a question of 
fact with which Courts in British India are not supposed to be conversant. 
Opinions of experts on foreign law are therefore allowed to be admitted.” 

It has been made clear by learned counsel for the appéllants 
that the plaintiffs do not now claim any relief extending beyond 
the actual site of the mosque building. The first question to be 
asked with reference to this immovable property is the question : 
In whom was the title at the date when the sovereignty of this 
part of India passed to the British in 1849? It may have been 
open to the British on the ground of conquest or otherwise to 
annul rights of private property at the time of annexation as 
indeed they did in Oudh after 1857. But nothing of the sort - 
was done so far as regards the property now in dispute. There 
is nothing in the Punjab Laws Act or in any other Act autho~ 
rising the British Indian Courts to uproot titles acquired prior 
to the annexation by applying to them a law which did not then- 
obtain as the law of the land. There is every presumption in 
favour of the proposition that a changt of sovereignty would 
not affect private rights to property: cf. West Rand Central 
Gold Mining Co. v. Rexi. 


Who then immediately prior to the British annexation was 
the local sovereign of Lahore? What law was applicable in that 
State to the present case? Who was recognized by the local 
sovereign or other authority as-owner of the property now in 





1. (1905) 2 K.B. 391.. 
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dispute? These matters do not appear to their Lordships to 
have received sufficient attention in the present case. The 
plaintiffs would seem to have ignored them. It is idle to call 
upon the Courts to apply Mahomedan law to events taking place 
between 1762 and 1849 without first establishing that this law 
was at that time the law of the land recognized and enforced as 
such. If it be assumed, for example, that the property in dis- 
pute was by general law or by special decree or by revenue-free 
(muafi) grant vested in the Sikh gurdwara- according to the law 
prevailing under the Sikh rulers, the case made by the plaintiffs 
becomes irrelevant. It is not necessary to say whether it has 
been shown that Ranjit Singh took great interest in the gurd- 
wara and continued endowments made to it by the Bhanji Sar- 
dars as was held by Hilton, J. (20th January, 1930) presiding 
over the Sikh Gurdwaras Tribunal. Nor is it necessary that it 
should now be decided whether the Sikh mahants held this pro- 

perty for the Sikh Gurdwara under a muafi grant from the 
Sikh rulers. It was for the plaintiffs to establish the true posi- 
tion as at the date of annexation. Since the Sikh mahants had 
held possession for a very long time under the Sikh State there 
is a heavy burden on the plaintiffs to displace the presumption 
that the mahants’ possession was in accordance with the law of 
the time and place. There is an obvious lack of reality in any 
statement of the legal position which would arise assuming that 
from 1760 down to 1935 the ownership of this property was 
governed by the Mahomedan law as modified by the Limitation 
Act, 1908. 


The rules of limitation which apply to a suit are the rules 
in force at the date of institution of the suit, limitation being a 
matter of procedure. It cannot be doubted that the Limitation 
Act of 1908 applies to immovables made wakf notwithstanding 
that the ownership in such property is said, in accordance with 
the doctrine of the two disciples, to be in God. Thus in Abdur 
Rahim v. Narayan Das Auroral, it was expressly stated by 
Lord Sumner delivering the judgment of the Board: 

“The property i in respect of which a wakf is created by the settlor is not 
merely charged with such several trusts as he may declare, while remaining: 
his property and in his hands. It is in very deed 'God’s acre’ and this is the 


basis of the settled rule that such property asisheldin wakf is inalienable 
except for the purposes of the wakf.” 





1, (1922) 44 M.L.J. 624: L R. 50 LA. 84: LL.R. 50 Cal 329 (P.C). 
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Yet in that very case it was taken as plain that if Art. 134, 
Limitation Act, did not apply to a wakf the claim to recover 
possession of wakf property was governed either by Art. 142 
or Art. 144. l 


The rule of Hanafi law that wakf property is taken to have 
ceased to be held in human'ownership is applied to all such pro- 
perty even if the wahf be a wakf-al-al-aulad or wakf for the 
benefit of descendants. The result of the rule is not that the pro- 
perty cannot in any circumstances be alienated but that it can only 
be alienated for proper purposes and save as provided by the 
terms of the endowment with the leave of the Court. In some 
circumstances it can even be taken in execution. In the parti- 
tular case of a mosque, like that of a graveyard, the wakf pro- 
perty is-intended to be used im spectre for a certain purpose—not 
to be let or cultivated so that the income may be applied to the 
purposes of the wakf. This and other facts make some case for 
a contention that such property cannot be alienated on any con- 
ditions or with any sanction, though their Lordships are by no 
means satished to afirm so wide a proposition. But the Limita- 
tion Act is not dealing with the competence of alienations at 
Mahomedan law. It providesa rule of procedure whereby British 
Indian Courts do not enforce rights after a certain time, with 
the result that certain rights come to anend. It is impossible 
to read into the modern Limitation Acts any exception for pro- 
perty made wakf for the purposes of a mosque whether the pur- 
pose be merely to provide money for the upkeep and conduct of 
a mosque or to provide a site and building for the purpose. 
While their Lordships have every sympathy with a religious 
sentiment which would ascribe sanctity and inviolability to a 
place of worship, they cannot under the Limitation Act accept 
the contentions that such a building cannot be possessed adversely. 
to the wakf, or that it 1s not so possessed so long as it is referred 
to as ‘ mosque” or unless the building is razed to the ground or 
loses the appearance which reveals its original purpose. 


The argument that the land and buildings of a’mosque are 
not property at all because they are a “‘juristic person” involves 
a number of misconceptions. It is wholly inconsistent with 
many decisions whereby a worsbipper or the mutawali has been 


‘permitted to maintain a suit to recover the land and buildings 


for the purposes of the wakf by ejectment of a trespasser. Such. 
suits had previously been entertained by Indian Courts in the 
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case of ‘this very building. The learned District Judge in ‘the 
course of his able and careful judgment noted that the 
defendants were not pressing any objection to the constitution 
of the suit on the ground’that the mosque could not sue by a 
next friend. He went on to say: 


“It is proved beyond doubt that mosques can and do hold- ‘property. 
There is ample authority for the proposition that a Hindu idol is a juristic 
person and it seems proper to hold that on the same principle a mosque as an 
institution should be considered as a juristic person. It was actually so held 
in Jindu Ram v. Hussain Bakhsh}, and later in Maula Bukhsh v. Hafisuddin®.” 


That there should be any supposed analogy between the 
position in law of a building dedicated as a place of prayer for 
Muslims and the individual deities of the Hindu religion is a 
matter of some surprise to their Lordships. The question 
whether a British Indian Court will recognize a mosque as 
having a locus standi in judicio is a question of procedure. In 
British India the Courts do not follow the Mahomedan law in 
matters of procedure (cf. Jafri Begum v. Amir Muhammad 
Khan’, per Mahmood, J.) any more than they apply the 
Mahomedan ctiminal law or the ancient Mahomedan rules of 
evidence. At the same time the procedure of the Courts in 
applying Hindu or Mahomedan law has to be appropriate to the 
laws which they apply. Thus the procedure in India takes 
account necessarily of the polytheistic and other features of the 
Hindu religion and recognizes certain doctrines of Hindu law 
as essential thereto, for example that an idol may be the owner of 
property. The procedure of our Courts allows for a suit in the 
name of an idol or deity though the right of suit is really i in the 
shebait, Jagadtndra Nath v. Hemanta Kumari, 


Very considerable difficulties attend these doctrines—in 
particular as regards the distinction, if any, proper to be made 
between the deity and the image: cf. Bhupati Nath v. Ram 
Lal5, Golap Chandra Sarkar Sastri’s Hindu Law, Edn. rg 
pp. 865, et seg. But there has never been any doubt that the 
property af a Hindu religious endowment —including a thakur- 
bari—is subject to the law of limitation: Damodar Das v, 
Lakhan Das®, and Iswar Bhubaneshwart Thakurani v. Braja 





1. (1914) 24 I.C. 100. 2. A.I.R. 1926 Lah, 372. 
3. (1885) LL.R. 7 All. 822 at 841-2 (F.B.). - 
4, (1904) L.R. 311 A. 203: ILL.R. 32 Cal. 129 (P.C). 
- 5. (1909) LL.R. 37 Cal. 128 at 153. > : 
6. (1910) 20 M.L.J. 624: L.R:37 1.A.°142: LL.R. 37 Cal. 885 (P C.) 
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Nath Deii, From these considerations special to Hindu law no 
general licence canbe derived for the invention of fictitious 
persons. It is as true in law asin other spheres “entia non sunt 
multiplicanda praeter necessitatem.” The decisions recognizing 
a mosque as a “juristic person” appear to be confined to the 
Punjab: Shankar “Das v. Sad Ahmad?, Jindu Ram v. Hussain 
Bakhsh3, Maula Bukhsh v. Hafisuddin4. In none of these cases 
was a mosque party to the suit, and in none except perhaps the 
last is the fictitious personality attributed to the mosque as a 
matter of decision: But so far as they go these cases support 
the recognition as a fictitious person of a mosque as an institu- 
tion—apparently hypostatizing an abstraction. This, as the 
learned Chief Justice in the, present’ case has pointed out, is 
very different from conferring personality upon a building so 
as to deprive, it of- its character as immovable property. . 


= Tt is not necessary in the present case to decide whether in 
any circumstances or for any purpose a ae institution can 
be regarded in law as a “juristic person:” The recognition of 
an artificial person is not to be justified merely as a ready means 
of making enactments—wellor ill-expressed—work conveniently. 
It does not seem tobe required merely to give an extended 
meaning to the word “person” as it appears in the Punjab Pre- 
eniption Act, 1905, or in the definition of ‘gift’ contained in 
S. 122, T. P. Acti) It is far from, clear that it is required in 
order that property may be devoted effectively to charitable pur- 
poses without the appointment of a trustee in the sense of the 
English law. It would seem'more reasonable to uphold a gift, 
if made directly ‘to a mosque and not by way of wakf, as having 
been made to the mutawalli than to do so by inventing an artifi- 
cial person in addition to the mutawalli (and to God if whom 
the ownership of the mosque is placed by the theory of the law). 


Their Lordships do not understamd that in this respecta 
mosque is thought to be in any unique position according to the 
authorities on Mahomedan law. “A gift may be made to a 
mosque or other institution” (Tyabji’s Principles of Mahomed- 
ah Law, Edition 2, 1919, p. 401, cf. Abdur Rahim’s Muham- 
madan. Jurisprudence, p. 218). A gift can be made to, a mad- 
Se EN EEEE 
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rasah in like manner as to a masjid. The right of suit by the 
mutawali or‘other manager or by any pergon entitled to a` benefit 
(whether individually or as a member ‘of the public or merely 
in common with certain other persons) seems hitherto to have 
been’ found sufficient for the purpose of maintaining Mahomed- 
an endowments. At best the institution is but a caput mortuum, 
and some human agency is always required to take delivery’ of 
property and to apply it to the intended purposes. ‘Their Lord: 
ships, with all respect to the High Court of Lahore, must not 
be taken as deciding that a “juristic pergonality” may be extend- 
ed for any purpose to Muslim institutions generally or to 
mosques in particular. On this general question: they reservé 
their opinion; but they think it right to decide the specific ques- 
tion which arises in the present case and hold that suits cannot 
competently be brought by or against such ‘institutions a8‘ artifit 
cial persons in the British Indian Courts, °> < >> 
The property tow in question having been posseased by 
Sikhs adversely to the wakf and to all interests thereunder for 
‘more than 12 years, the right of-the mutawali to possession for 
the purposes of the wakf came to an end under Art. 144, Limi- 
tation Act, and the title derived under the dedication: from the 
settlor or wakif became extinct under S. 28. The property: was 
no longer for any of the-purposes of British Indian: Courts, “a 
property of God by the advantage of it resulting to his creatures:?’ 
The main contention on the part of the appellants is that’ 'the 
right of any Moslem to use a mosque for purposes of devotion 
is an individual right like the right to use a private road, Jawa- 
hra v. Akbar Husaini, that the infant plaintiffs, though born a 
‘hundred years after the building had been possessed by-Sikhs, 
had a right to resort to it for purposes of prayer; that they were 
not really ‘obstructed in the exercise of their rights ‘till +1935 
when the’ building ‘wass demolished; and that ih’any case if 
view of their infancy the Limitation Act-does not ‘prevent their 


‘suing to enforce their individual right ‘to go upon the property. ` 


This’ argument must “be rejetted. The- right-of a‘Muslim 
worshipper may be regarded as an individual right,-bué what is 
the nature of the right? It is not a sort of easement in gtoss, 
‘but an-element inthe general-right. of a ‘beneficiary to ‘have the 
“wakf property! recovered by ts proper’.custodfans land applied 
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to-its proper purpose. Such an individual may, if he sues in 
time, procure the ejectment of a trespasser and have the pro- 
perty delivered into the possession of the mutawali or of some 
other person for the purposes of the wakf. Asa beneficiary 
of the religious endowment such a plaintif can enforce its 
conditions and obtain the benefits thereunder to which he may 
be entitled. But if the title conferred by the settlor has come 
to an end by reason that for the statutory period no one has 
sued to eject a person possessing adversely to the wakf and 
every interest thereunder the rights of all beneficiaries have 
gone: the land cannot he recovered by or for the mutawali and 
the terms of the endowment can no longer be enforced: cf. 
Chidambaranatha Thambiran v. Nallasiva Mudaltarl. The 
individual character of the right to go to a mosque for worship 
matters nothing when the land is no longer wakf and is.no 
ground for holding that a person born long after the property 
has become irrecoverable can enforce partly or wholly the an- 
cient dedication. 


This seems to their Lordships a sufficient answer to the 


argument that the only article of the Limitation Act which 


affects the right of the plaintiffs (other than plaintiff 1) is 
Art. 120. Under that Article any plaintiff who had been of age 


for more than six years before the date of the suit would be 


barred as he has clearly been excluded from resort to the 
building for purposes of prayer. But the true answer to these 


plaintiffs and to the minor plaintiffs is that the rights of the 


worshippers stand or fall with the wakf character of the pro- 
perty and do not continue apart from their right to have the 
property recovered for the wakf and applied to its purposes. 
As the law stands, notice of the rights of individual benefici- 


aries does not modify the effect under the Limitation Act of 
possession adverse to the .wakf. Were the law otherwise the 


effect of limitation upon charitable endowments would be either 
negligible or absurd. The plaintiffs may, if they choose, refrain 
from asking that the land be recovered for the wakf but they 
do not alter the character of their right by deserting the logic of 
their case. _ 

` - It remains to say that in the opinion of their Lordships 


‘the present suit is concluded on the general principle of res 


a E 
1. (1917) 33 M.L.J.357: LL.R: 41 Mad. 124 at 135, 
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judicata by the decision in the suit of 1855 and also under S. 37, 
Sikh Gurdwaras Act, 1925, by the decision of the Tribunal 
(20th January, 1930) rejecting the petition of the Anjuman 
Islamia. The mere circumstance that the plaintiffs have-cbosen 
not to seek recovery of the land in dispute but ask for relief in 
the forms of declaration and injunction does not avail to ena- 
ble them to litigate again the claim made by Nur Ahmad as 
mutawali to recover the property for the purposes of the wakf. 


The ground of the decision of 1855 does not affect the question . 


of res judicata, S. 37 of the Act of 1925 is as follows: 


“Except as provided in this Act no Court shall pass any order or grant 
any decree or execute wholly or partly, any order or decree, if the effect of 
stich order, decree or execution would be inconsistent with any decision of a 
tribunal, or any order passed on appeal therefrom, under the provisions of 


this part.” 

It is sufficiently plain that if the peiit suit were to suc- 
ceed the effect of the decree would necessarily be inconsistent 
with the decision of the tribunal rejecting the petition of the 
Anjuman Islamia. Unless therefore the case can be brought 
within the opening words of S. 37—“ except as provided in 
this Act ”—that section is fatal to the claim. Their Lordships 
are of opinion that the words of the exception have ‘no refer- 
ence to the provisions of cl. (#%) of S. 30 which states the 
circumstances under which a suit shall be tried notwithstanding 
that the claim was not put forward before the Tribunal. S. 37 
assumes that a Civil Court has before it a competent suit in 
which one party or another would but for the section be entitled 
to a certain order or decree, and it provides that such order or 
decree shall not be made if the effect of it would be inconsistent 
with any decision of a Tribunal. The words of exception with 
which S. 37 opens are doubtless accounted for by the provisions 
of S. 34 authorizing appeals to the High Court. Their Lord- 
ships will humbly advise His Majesty that this appeal should be 
dismissed. The appellants will pay the respondents’ costs. 


Solicitors for, Appellants: Peake & Co. 
. Solicitors for Respondents: Charles Russell & Go 


K. S. Appeal dismissed. 


‘918 THE MADRAS LAW JOURNAL, REPORTS. [1940 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
- , Present :—Mnr. Justice ABDUR RAHMAN. 


Bongi Narayana alias Demullu and Petitioners (Plaintiff ja 


‘ another ae L.R. of 4th Defendant) 
; Uv. 

or Gurramma and others ., Respondents (Defendants 
I to 3). 


Civil Procli Code (P of 1908), O. 1, r. ee eer of 
‘parties—When bermissible—Promissory note in renewal of earlier one—In- 
tu fictently stamped—Prior note not wiped off. 


Where a later promissory note in renewal of an earlier one is found to 
-have been insufficiently, stamped and hence inadmissible in evidence the prior 


‘promissory note cannot be said to have been merged in or WIPES of by the 
later docuthent. 


Where an endorsee of a promissory note which was in ideal of an 


earlier one brought a suit and it was discovered that the suit promissory 
-note was inadmissible in evidence, - 


‘Held: The endorser (the payee of the earlier promissory note) who 
had been impleaded asa defendant can: be transposed as a plaintiff and 
permitted to amend the plaint and continue the suit on the original 
‘promissory note.’ THe powers conferred on Courts under O. 1, 'r. 10, Civil 
.Procedure Cod=; are wide enough to enable the Court to make such an order. 


. Krishnaji Shivaji Pawar v. Hanmaraddi bin Mallaraddi Maidur, (1934) 
I.L.R 58 Bom. 536 and Lakshmi Narasimhachariar v. Mangammal, (1939) 49 
L.W. 387, distinguished, 


Petition under. S. 25. of Act IX of 1887, praying that’ the 
High Court will be pleased to revise the decree of the Court of 
the Subordinate Judge of Vizagapatam in S. C. 5. No. 315 of 
1936 and I.A. No. 1055 of 1936. 

Kasturi S eshagiri Rao for Petitioners. 
l P. S omasundaram and P. Suryanarayana for Respondents. 
© The Court delivered the following 


| JUDGMENT.—This is a revision, against an grdes oe the 
Subordinate Judge of Vizagapatam dismissing a suit of small 
cause on. the grounds that thé: promissory note which formed 
the basis. of the suit was not sufficiently*stamped and .the.appli- 
cation made by the -fourth defendant tobe, transposed as a 
plaintiff and seeking permission to continue the suit. on the 
original cause of ‘action wás'notť maintainable. ‘The suit as 
-ftamed was certainly based on the promissory note; Hut either 
as a matter of history as to how the promissory note came into 
existence or with the object of disclosing as to how the cause 
of action had accrued, it was stated in paras. 3 and 4 of the 





*CR.P.No. 1006 of 1937. 16th August, 1940, 
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plaint that there were prior dealings between the pirut and 
the last promissory note on which the suit was based, was only 
executed in renewal of a prior promissory note of 1930. 

The only questions that have been debated before me are 
whether the application made by the fourth defendant for 
transposition should not have been allowed and whether the 
fourth defendant should not have been permitted to continue 
the suit on the basis of the original cause of action as the pro- 
missory note which formed the basis of the present suit was 
found to be- insufficiently stamped. After hearing learned 
counsel for the parties, I have no hesitation in holding that the 
fourth defendant should have been ordered to be transposed as 
a plaintiff and having regard to the allegations made in paras. 3 
and 4 of the plaint, the suit should have been treated as one on 
the original cause of action. If the later promissory note of 
1930 was found to have been insufficiently stamped, as it was 
in the present case and hence inadmissible. in eviderice, the 
prior promissory note of 1927 cannot be said to have been 
merged in or wiped off by the later document. It is true that 
the present suit was brought by the plaintiff on account of the 
endorsement made on the later promissory note of 1930 and an 
application was made on behalf of the fourth defendant only, 
when it was discovered that the later promissory note was in- 
admissible in evidence, but the Court could certainly make an 
order, after it was moved to do so under the wholesome 
provisions of O: 1, r.:10, Civil Procedure Code, when it was 
found to be necessary for the final adjudication of, the questions 
involved in the suit and would have in any case avoided multi- 
plicity of proceedings. Even if the rules of procedure had not 
permitted, such a course, the Court would have been fully 
justified—nay perhaps obliged, to invent a procedure as long as 
it was not prohibited either expressly or impliedly from doing 
so and to grant relief. *But this question does not fortunately 
arise in this case as the powers conferred on Courts under O. 1, 
r. 10, Civil Procedure Code, are wide and the section has to be 
liberally construed. 

Learned counsel for the respondent relied 0 on two decisions 
one of-which is reported in Krisknayji Shivaji Pawar v. Han- 
‘maraddi'bin Mallaraddi Maidurt: This case has no application 
because the’ father who made a petition to be impleaded in. that 





y. L 934) LLR. 58 Bom. 536., a ws 
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suit was not on the record and it was considered that a substi- 
tution of the name of the right plaintiff could only be ordered 
if the suit was not at the date of such substitution barred by 
limitation. This is not the case here. The second decision 
which is reported in ‘Lakshmi Narasimhachariar v. Mangam- 
mall, has also no application as the petition for amendment was 
made in that case for the first time in appeal while here the 
petition was made in the trial Court . before the suit was 
disposed of. 


I would in the circumstances accept the revision and order 
the fourth defendant to be transposed as a plaintiff and permit 
him to amend the plaint so as to base the cause of action on the 
original promissory note of 1927 with such other facts as may 
entitle him to bring his suit within time. There is no reason ` 
however why the fourth defendant should not be put on terms 
and pay the costs to the other side, The application has been 
obviously made as the promissory note was found to be insuffi- 
ciently stamped. Bearing in mind however that the defendants 


' who had executed the promissory note were to blame themselves 


for this defect, I would order the fourth defendant to pay a sum 
of Rs, 25 only as costs to the defendants 1 to 3. So far as this 


revision is concerned, the parties will bear their own costs. 


KES- |. Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR. JUSTICE WADSWORTH AND MR. vere 
PATANJALI SASTRI. 


Puranam Egna Narayanayya -> .. Petitioner (1st Res- 


pondeni-Plaintiff ) 
v. 

Desaboyina Venkatayya and others .. Respondents (Pett- 
: i toners and Respon- 
dent 2 and 3rd Res- 

pondents L.R.). 
Madras Agrics lturists Relief Act (IV of 1938), S. 10 (2) (4)—Payment 
of price and execution of sale deed in fovowr of X—Agreement by X before 
registration to have the land compeyed by thé vendor to Y direct—Y paymg 


cash and executing a promissory note to K—Registered sale deed executed by 
vendor in favour of Y—Y executing a mortgage next day in favour of X to 





~ 


1. (1939) 49 L.W. 387, © 
C R P. No. H6'of 1939. - , . ` 29th August, 1940. 
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sover ihe amount dwe on the promissory note—Liability under—If excluded Naraya- 
by S. 10 (2) (i) of Act IV of 1938. i nayya 


A sale deed in respect of land was executed in favour of X who paid Valsu: 

the price to the vendor. But before the registration of the sale deed X 
entered into an agreement to have the land conveyed by the vendor to Y 
direct. Accordingly Y paid some cash and executed a promissory note to X. 
A registered sale deedin favour of Y was duly executed by the vendor 
at the instance of X and the next day Y executed a mortgage in favour of X 
to cover the amount due on the promissory note of the previous day. An ap- 
plication to scale down this debt was resisted on the ground that this wasa 
liability excluded by S. 10 (2) (#5) of Act IV of 1938 


Held, X was not the seller of the property for he had no interest which 
he could convey. The title remained with the vendor at the time of the 
transfer to Y and though the vendor was under an obligation to X that obli- 
gation did not have the effect of vesting any title in X who cannot there- 
fore be regarded as a seller and the amount due from Y will not carry any 
charge such as is provided for in S. 55 (4) of the Transfer of Property Act. 

Zamindar of Polavaram v. Maharajah of Pittapwr, (1936) 71 M. L. J. 347: 
LR. 63 LA. 304: I. L. R, 59 Mad. 910 (P. C.) and Kalyanasundaram Pillai v. 
Karuppa Mooppanar, (1926) 52 M.L.J. 346: L.R. 54].A 89: L.L.R, 50 Mad. 193 
(P.C), distinguished. 


The liability therefore is not excluded from the scaling down provisions 
by the operation of S. 10 (2) (i$) of Act IV of 1938. 

Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Markapur dated 10th September, 1938 
and made in I. A. No. 354 of 1938 in O. S. No. 323 of 1937. 

V. S. Narasimhachar for Petitioner. 

P. Satyanarayana Rao for Respondents, 

The judgment of the Court was delivered by 

Wadsworth, J—The petitioner in this revision petition Wads- 
entered into an agreement with one Seshayya to purchase land, Forth, J. 
paid the price and got a sale deed executed. When he was 
about to get the sale deed registered he was approached by the 
first respondent who himself wanted a conveyance of the same 
land. There was an agreement whereby the petitioner undertook 
‘to get the land conveyed by Seshayya to the fitst respondent and 
on that date the first respondent executed in favour of the peti- 
tioner a promissory note and paid a certain sum in cash. On 
‘the same day at the instance of the petitioner Seshayya executed 
a registered sale deed in favour of the first respondent and on the l 
‘following day 11th August, 1921, the first respondent executed a 
‘mortgage to the petitioner to cover the amount embodied in the 
promissory note of the previous day. In 1937 the petitioner 


sued on his mortgage and on 6th November, : 1937, he-got a ý 
116 


Naraya- 
 nayye 


v. 
Venkatayya. 
Wadas- 
worth, J. 
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preliminary decree .which was followed on 11th March, 1938, 
by a final decree for Rs. 2,575 and odd. 

When Madras ‘Act IV ‘of 1938 came into force the first 
respondent applied under S. 19 of that Act to scale down 
the decree debt. The application was resisted on the ground 
that the debt in question was a liability for which a charge is 
provided under S.55 (4) (b) of the Transfer of Property Act 
and therefore by the operation of S. 10 (2) (ti) of Act IV of 
1938 was excluded from the scaling down provisions. This 
plea was rejected by the lowen Court and the petitioner seeks to 
revise that order. The only question therefore is whether the 
liability covered by the mortgage is one in respect of which a 
charge is’ provided under S. 55 (4) (b) of the Transfer of 
-Property Act. 

S. 55 (4) (b) provides that the seller is entitled to a charge 
upon the property. in the hands of the buyer for the amount of 
the purchase money or any part thereof remaining unpaid. Is 
the petitioner in this case a seller and is the money in respect of 
which this mortgage was executed,,unpaid purchase money in 
the hands of the buyer? It seems to us quite clear that the 
answer to both these questions must be in the negative. The 
petitioner was not the seller of the property for he had no 
‘interest which he could convey. The title remained with 
Seshayya at the time.of the transfer to the first respondent and 
though Seshayya was under an obligation to the petitioner, that 
obligation did not have the effect of vesting any title in the 
petitioner. So much follows from S. 54 of the Transfer of 
Property Act which lays down that a contract for the sale of 
‘immovable property does not of itself create any.interest in or 
‘charge of such property. 

© The petitioner ‘relies on two decisions of the Privy Council. 
Zamindar of Polavaram v. Maharajah of Pritapurl was a case- 
-in which property had been purchased ‘at Court auction by the 
_decree-holder and 30 days had elapsed from the sale without 
objection, at which juncture there was a compromise whereby 
‘the sale was confirmed except with reference to one item which 
, was to be left in the hands of-the judgment-debtor subject to a 
, payment representing the value thereof. The payment, was not 
„made. ‘The mortgage by which it was secured was found to-be 
P a e a 
|. Le (1936) 71 MLL.J. 347; L.R. 63 I.A. 304: LR. 59 Mad. 910 (P.Q). 
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E E T and their Lordships of the Privy Council held 
that there was a charge‘in:favour of the decree-holder purchaser 
for the amount due under the agreement of compromise as 
unpaid purchase price. Their Lordships held that the title 
of the decree-holder purchaser was complete although there had 
been no formal order of confirmation and that the recording of 
the compromise was a sufficient conveyance of that title to the 
judgment-debtor without the formalities of confirmation of the 
sale and a separate conveyance by the Court auction purchaser. 
` That decision proceeded on the special facts of the case which 
have little or no similarity to the facts before us. It cannot be 
authority for the view that whenever a person who has no title 
but merely a right to a conveyance of title, arranges with his 
prospective vendor for a conveyance in favour of the third 
party, the rights of a seller subsist in favour of the person who 
has arranged for the conveyance but has not actually conveyed 
anything. The other decision is of Kalyanasundaram Pillai v. 
Karuppa Mooppanar!, which is merely to the effect that when 
there is a gift deed registered after an interval of time, title 
passes as on the date of the execution deed and not as on the 
date of its registration. This again is no authority for the 
view that when there is a deed not made effective by- registration 
it conveys title. Clearly there was no title in the petitioner which 
he could convey to the first respondent. Hecannot therefore be 
regarded’ as a’seller and the amount due from the first respon- 
dent to him will not carry any charge such as is provided in 
S. 55 (4) (b) of the Transfer of Property Act. 

The decision of the lower Court is correct and the petition 
is dismissed with costs. 
= KS. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—MR. JUSTICE Burn. 





Natesa Aiyar and another .. Petitioners* (Defendants- 
4 l Respondents) 

yk Use 3 7 oe , 
Singaravelu Pillai 4. Respondent — (Decree- 
: holder-Petitioner). 


4 


Madras Debt Conciliation Act (XI of 1936), S.25—-Siay of execution in 
respect of same debi—If can be granted more than es a aa i 
concihation—If can be made more than.onde. 


1. (1926) 52 M.LJ. 346: LR. 54 La. a9: LR. 5’ Mad. 193 (P.C.). 
'. "C R.P. No, 24 of 1940, © `- ‘'12th' September, 1940, —! 
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Debtors cannot make more than one effective application for the concilia- 
tion of a particular debt under the provisions of the Madras Debt Concilia- 
tion Act. The meaning of the provision in the second part of S. 7 is that an 
applicant can make a fresh application (where his application has been re- 
jected on formal grounds); the absence of any similar provision in S.9 


' (when an application for conciliation has been dismissed on the merits) is 


conclusive that in such a case no fresh application can be made. Stay could 
not be ordered more than once under S. 25 in respect of the same debt. 


” Ellappa Chettiar, In re, (1939) 2 M.L.J. 727, followed. 
Case-law discussed. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Negapatam dated 13th December, 1939, 
in E. A. No. 995 of 1939 in S: C. S. No. 267 of 1937. 


R. Somasundaram for Petitioners. 
K. S. Desikan for Respondent. 
The Court delivered the following 


_. JupGMENT.—This is an application to revise an order 
passed by the learned District Munsif of Negapatam on the 
13th December, 1939, in E. rs No. 995 of 1939 in Small Cause 
Suit No. 267 of 1937. The applicant before the District Mun- 
sif was the decree-holder in the small cause suit. The peti- 
tioners in this case are the defendants in the small cause suit. 
The facts which it is necessary to mention are that while execu- 
tion proceedings were pending, the judgment-debtors filed a 
petition O. P. No. 61 of 193Q before the Debt Conciliation 
Board, Negapatam, and in consequence of that the sale of the 
judgment-debtors’ property which had already been proclaimed 
was stopped on the Ist May, 1939, presumably under the pro- 
visions of S. 25 of the Madras Debt Conciliation Act, 1936. 
The judgment-debtors’ petition O. P. No. 61 of 1939 was dis- 
missed by the Debt Conciliation Board on the 28th June, 1939, 
After that dismissal the decree-holder proceeded with execution 
and the sale of the properties was fixed te take place on the 6th 
November, 1939. The learned District Munsif says that the 
judgment-debtors’ pleader applied for an adjournment of the sale 
on the ground that he’ wanted time to raise the decree amount 
and accordingly the sale was adjourned to the 27th November, 
1939. Instead of paying up the decree amount the judgment- 
debtors proceeded to file O. P. No..197 of 1939 before the Debt 
Conciliation Board for the conciliation of the same debt and 
the Board intimated to the District Munsif that, such a petition 


2 
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bad been presented and requested the District Munsif to stay 
the sale proceedings in execution of the small cause decree. 
The decree-holder thereupon applied to the District Munsif to 
direct the sale advertised for the 4th December, 1939, to go on 
disregarding the fact that the judgment-debtors had fled an 
application before the Debt Conciliation Board. The decree- 
holder contended that the Debt Conciliation Board had no juris- 
diction to stay the sale. The learned District Munsif after con- 
sidering such authorities as there are, decided to follow a 
decision of Mr. Justice Stodart reported in EWappa Chettiar, In 
tel. The learned Judge held in that case that a judgment- 
debtor is not entitled to obtain a stay under S. 25 of Madras 
Act AI of 1936 in any individual suit or proceeding more than 
once. It was argued before the learned Judge that upon a 
second application to the Conciliation Board the judgment- 
debtors were again entitled to stay. The learned Judge thought 
that to admit such a proposition would lead to absurd results. 
There was nothing he said in the Act to prevent a debtor filing 
one application after another and if under S. 25 of the Act he 
could obtain stay of the suit or other proceedings as long as.an 
application was pending before the Board he would be enabled 
to put his opponent to great trouble and inconvenience suffering 
little if any expense himself. That in the opinion of the learn- 
ed Judge was not the intention of the law. This it may be said 
is the only direct decision upon this point so far pronounced. 


In the case reported in Hitrannayya v. Thippeswami®, 
Mr. Justice Stodart and myself held that S. 25 of the Act was 
mandatory and that a sale in execution held in violation of the 
provisions of S. 25.is void. Learned counsel for the petitioners 
relies strongly upon this decision which he says has been follow- 
ed by other learned Judges. It does not however deal with the 
question with which thįs petition is concerned, namely, whether 
the Court of the District Munsif of Negapatam can be compelled 
to stay execution proceedings in respect of the same judgment 
debt more than once under the provisions of the Madras Debt 
Conciliation Act. Learned counsel for the petitioners has 
referred me to a case decided by Mr. Justice Wadsworth in 
Roopchand Alerlacha v. Sha Motaji Mokanaji8, but that 





1 (1939) 2M.L.J. 727. 2, (1938) 2 M.L.J. 1032, 
3. (1940) 2 M.L.J. 283. 
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case also does not touch the point now in issue: That was 2 
case in which an application under S. 4 of Madras Act XI‘of 
1936 had been rejected under the provisions of S. 7 of the Act. 
The second part of S. 7 says: 

“The rejection of an application under this section shall not preclude the 
applicant from making a fresh application.” 

The learned Judge therefore held that sthoueh the statutory 
bar imposed by S. 25 of the Act would cease to operate 
immediately upon the dismissal of an application under S. 7 
yet upon a re-presentation of the application under the authority 
given by the second part of that section the bar would’ again 
come into operation. That is not the case with which I have to 
deal. Learned counsel has also referred me to a case decided 
by Mr. Justice Horwill and reported at Sundaralingam v. 
Venkataramanayyal, In that case the learned Judge held that 
even though an application might be frivolous or vexatious 
nevertheless under S. 25 of the Act the Court would be bound 
to stop all further proceedings in connection with the debt which 
was being considered by the Conciliation Board. There is no 
question there of successive petitions by the same debtor. in 
respect of the same debt. 

After considering the matter as well as I am able I find 
myself practically in agreement with Mr. Justice Stodart. It 
has been pointed out to me by Mr. Desikan for the respondent 
that the wording of S. 4, sub-S. (1) 1s: 

“A debtor may make an application for the settlement of his debin: 

He has also pointed out that when an application i is dis- 
missed under.S. 9 of the Act there is no provision in S. 9 or 
elsewhere in the Act similar to the second part of S. 7. S.7 
provides for the rejection of an application if it does not comply 
with any of the requirements mentioned in Ss. 5 and 6. These 
requirements are all matters of a formal nature, and the meaning 
of the provision in the second part of S.°7 appears to be that if 
án ` application has to be rejected merely for want of some 
formality, the debtor should not be precluded from bringing a 
fresh application. The absence of ‘any provision for a fresh 
application with regard to the same debt when the application 
has been dismissed on the merits would seem to ‘indicate that in 
such cases the-Legislature did not contemplate a fresh applica- 
tion by the same Daire To suppose that a debtor may go on 

Paan : 


1. (1940) 2 M.L.J. 322. 
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without limit making successive applications for the settlement 
of his debts under S. 4 and thereby causing an executing Court 
to stay its hand under S. 25 is equivalent to supposing that the 
Legislature intended to put it in the power of a debtor to post- 
pone execution of a decree against him to. the Greek Kalends. | 

I cannot believe that the Legislature intended debtors to be 
allowed to make more than one effective application for the 
conciliation of a particular debt under the provisions of this 
Act. The presence of the provision in S. 7 by which an appli- 
cant can make a fresh application if his application has been 
rejected.on formal grounds and the absence of any similar pro- 
vision in S. 9 appear to me to be conclusive on this point. For 
this reason I think the learned District Munsif was right in 
following the decision of Mr. Justice Stodart and in holding 
that stay could not be ordered more than once under S. 25 in 
respect of the same debt. 

This petition is accordingly dismissed with costs. 


KS. ' t oe Petition dismissed: 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-Mg}r. JUSTICE WADSWORTH AND MR. Justice 
PATANJALI SASTRL 


Periyatan Katanhipalli Kannan Petitioner” (Petitioner- 


Nambiar Ist Defendant) 
U 
Ullannur Madhathil Subramania Respondents (Respon- 
Pattar and others. dents-Pluiniifs and De- 


fendants 2 to 6). 


alai Agriculiurisis’ Relief Act (IV of 1938), S. 8—Mortgage to stake- 
holder of chit fund for payment of Rs.9,000 in eighteen instalments of 
Rs. 500 each—S uit on morigage—Compromise decree for payment of smaller 
amount in five insiaiments—Liabthty of decree to be scaled down—Date on 
which liability io be regarded as incurred. 

A mortgage bond in favour of a stake-holder was executed on 16th 
July, 1923, for payment of Rs. 9,000 in eighteen instalments of Rs. 500 each 
payable every cight months in respect of future subscriptions for one ticket 
in a chit fund. A suit on the mortgage was compromised, the plaintiff 
agreeing to accept payment ofa smaller sum in five instalments in full 
satisfaction of the claim, anda decree in terms was passed on 14th April, 
1936: In an application for scaling down the compromise decree, 

~ Held, that the liability must be considered to-have been incurred on the 
date of the mortgage and regarded as renewed or at all. eyents included in a 
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fresh document under-the compromise on which the decree was based and 
the decree must be scaled down accordingly. 


Petitions under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the orders of the District 
Court of North-Malabar dated 26th August, 1938 and made 
in I, As. Nos. 144 and 145 of 1938 in O. S. No. 1 of 1936. 

P. Govinda Menon for Petitioner in C. R. P. No. 257 of 
1939. 

K. Kuttikrishna Menon for Respondent in C. R. p, No. 
257 and Petitioner in C. R. P. No. 691 of 1939. — 


O. T. G. Nambiar for Respondent in C. R. P. No. 691- of 


1939. 


The judgment of the Court was delivered by 

Patanjali Sastri, J.—These revision petitions arise out of 
applications made by defendants 1 and 2 (judgment-debtors 
and respondents in C. R. P. No. 691 of 1939) under S. 19 of 
the Madras Agriculturists’ Relief Act for scaling down the 
compromise decree in O. S. No. 1 of 1936 on the file of the 
lower Court. The suit was brought on a mortgage bond exe- 
cuted on 16th July, 1923, for the payment of Rs. 9,000-in 
eighteen instalments of Rs. 500 each payable every eight months 
commencing from 7th February, 1924. The decree-holder (the 
petitioner in C..R. P. No. 691 of 1939) started a kuri-chit as 
stake-holder . with twenty subscribers each contributing 
Rs. 10,000 in twenty equal instalments on the terms and 
conditions set out in what is called the kurivari. According to 
these terms, the amounts collected from the subscribers in 
respect of each instalment was to be put up for auction among 
them and allotted to the bidder who offered the highest discount, 
such ‘discount being’ distributed among. the. subscribers as 
‘profits’. The defendants 1 and 2 who had together subscribed 
for one ‘ticket’ in the kuri-chit on behalf of their tarwad 
were the successful bidders at the secofid auction held on 7th 
June, 1923, and they were paid Rs. 5,800 being the balance 
after deducting the discount of Rs. 4,200 offered by them. 
Having already paid two instalments, they executed the mort+ 
‘gagé bond (Ex. I) ‘according to the stipulation in the Rurivart 
for the due payment of the remaining eighteen instalments 


` amounting to Rs. 9,000.: The respondents ‘thereafter paid ten 


instalments but:failed: to pay the remaining eight instalments, 
and O. S. No. 1,of 1936 was brought for the recovery of these 
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instalments with interest amounting in all to ‘Rs.'7,640. The 
defendants 1 and 2 admitted the ‘execution of the bond and 
pleaded that the interest claimed was penal: while the other 
members. of the tarwad, who got themselves impleaded as 
defendants 3 to 6 contested the liability: of. the tarwad for the 
debt. The suit was eventually compromised,.. the plaintiff 
agreeing to accept payment of a smaller sum in five instalments 
in full satisfaction of the claim and defendants 3 fo 6 with- 
drawing’ their opposition and agreeing to pay the sum per- 
sonally, and the decree now sought to be scaled down was 
passed-on 14th April, 1936, in accordance with the compromise, 
Various contentions were raised on either side in the Court 
below on a consideration of which the: Court held that (1) the 
applicants for relief were ‘ agriculturists ’'as ‘defined ‘in the Act; 
(2) that S, 4 (f) of the Act had no..application as the. judg; 
ment-debtors could not, in any view, be regarded’as trustees; 
(3) that the provisions of the Act were. applicable to compro- 
mise decrees also: and (4) that for purposes ‘of scaling down 
the decree the liability of the debtors must ‘be, taken ‘to. have 
accrued on the several dates fixed for payment of the instal- 
ments in the security -bond, Ex. I. On these. findings, the 
learned - Judge directed’ the decree to be’ scaled down in 
accordance with S. 8-of the Act in respect of the instalments 
which fell due prior to the 1st October, 1932, and in accordance 
with S.9 in respect of the instalments which fell due 
subsequently.’ From. this decision, „the decree-holder has 
preferred C. R. P. No. 691 of 1939 contending that the com- 
promise decrée cannot properly be regarded as a renewal of the 
liability under’ Ex. I; and the first defendant has preferred C 
R. P. No. 257 of 1939 raising the contention that in respect of 
the entire amount decreed, the liability of the debtors must be 
held to have been incurreg on the date of the security bond and 
not on the dates fixed for payment of the instalments there- 
under, and that the entire debt has therefore, to be. scaled down 
under S. '8 of the Act. ee ee 
_ As regards CR. P. No691 6£.1939, we-have already helc 

in Ramamurthi v. Sitaramayyal, that the. mere . fact’ that. a 
decree is based on a:compromise does ‘not exempt ‘it from the 
operation of Act IV. of 1938, that to the extent:to which the 
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compromise can ‘be said to be a renewal of the debt upon which 
the suit was laid, it is liable to be scaled down with.reference to, 
the principal sums originally or subsequently advanced. 
Learned counsel for the decree-holder, however, laid stress on 
the observatian at p. 296: 

“Tt is not necessary for the purpose of this case to decide what would 
be the position ip a more complicated case when the compromise is the 
result of mutual concessions and advantages which together make up an 


agreement from which it would be extremely difficult to disentangle that 
part which is a renewal of the original debt,” 


and urged that having regard to the concessions made on 
either side under the compromise here in question, the liability 
thereunder could not be regarded as a renewal in whole or in 
part of the liability under the security bond. We are unable to 
agree with this contention. The observation relied on had no 
reference to cases like the one now before us involving an 
abatement of a portion of the claim by one side and the with- 
drawal of opposition and offer of additional security for the 
due payment of the reduced claim by the other, but envisaged 
cases, where, for instance, by some property being offered and 
accepted in fullor part satisfaction of the claim, it becomes 
impossible to regard the transaction in any sense asa renewal 
oi the original debt. No such difficulty arises here, and the 
decision referred to above applies equally to the facts of the 
present case. 


Learned counsel next urged that, in any case, the liability 
of the defendants 3 to 6 who did not join in the execution of 
Ex. I could be taken to have arisen only on the date of the’ 
compromise decree, namely, 14th April, 1936, and should 
accordingly be scaled down under S.9 of the Act. Itis true 
that these defendants disputed the liability of their shares in the 
tarwad properties mortgaged under Ex. I, but the compromise 
obviously proceeds on the basis that Bx. I was bioding on the 
entire properties mortgeged thereunder as contended by the 


‘decree-bolder. In such circumstances, the correct view, it seems 


to us, is to regard the compromise as acknowledging and 
defining the antecedent liability of these defendants in respect 
of their shares of the properties mortgaged. under Ex. I—see 
Khunnt Lal v. Gobind Krishna Neraini. In this view, the 
liability of these defendants was, according to the decision in 
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Perianna v. Sellappal, a debt liable to be scaled down under the 
Act and must further be regarded as renewed or, at all events, 
included in a fresh document, under the compromisé on which 
the decree was based—see our decision in Doratkannu Odayar 
v. Veerasams Padayachi3. 

Turning now to C. R. P. No. 257 of 1939, the only question 
we have to decide relates to the date on which the liability of 


the judgment-debtors can properly be said to have been incurred. ` 


The contention for the decree-holder is that the security bond 
(Ex. I) only affirmed the pre-existing liability of the judgment- 
debtors as subscribers to the kuri-chit to pay their subscrip- 
tions according to the instalments fixed in the Rurivari, and did 
not change the character of such liability, that the liability to 
pay the future instalments of subscription could not be deemed 
to have been incurred before such instalments fell due, and that 
the position under the security bond was in no way different. 
Learned counsel for the judgment-debtors, on the other hand, 
- contends that whatever might be the position with regard tothe 
liability of a subscriber to pay the instalments of his subscrip- 
tion to the kuri before he bids for and receives the amount at 
an auction, he can thereafter be regarded only as a borrower of 
the sum received less the instalments already paid by him, 
undertaking to repay the loan in instalments that still remain to 
be paid, and the liability under the security bond which he 
= executes for the due payment of such instalments is a debitum 
in praesenti solvendum in futuro, incurred on the date of ‘the 
bond itself. The question is one of some difficulty not the least 
part of which arises from the somewhat conflicting decisions 
dealing with these peculiar kuri transactions which are sO 
common in some parts of this Presidency. On the whole, 
however, we are of opinion that the judgment-debtor’s contention 
is supported by a preponderance of authority and must be 
accepted. It will be obs€rved that the kurivari makes a distinc- 
tion between the liability of a subscriber who has bid for and 


received the amount at an auction and the liability of one who, 


has not yet been thus benefited. In the latter cate, para. 5 
provides that if the instalment is not paid on the date fixed for 
an auction, the subscriber will have no right to Participate in the 
discount realised from the successful bidder at the auction, and, 
A 
=, A (1938) Z'M.L.J. 1068: LL.R. (1939) Mad. 218. °? > 
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further, if it remains unpaid even after one month from the 
date of the auction, the stake-holder shall be'at liberty to remove 
thé name of the subscriber and admit another in his place, while, 
in the former, if the’ benefited subscriber commits default in 
paying any instalment remaining due, it is provided that «the 
money due for such instalment or the entire amount due for all 
the future instalments till the termination of the chit fund, shall 
be realised by the stake-holder together with profit at eight 
annas per day from the date of default”, a provision which also 
finds a place inthe security bond Ex. I. Ir is thus clear that the 
liability of a successful bidder at an auction held under the kuri 
is placed ona different footing from that of an ordinary subs- 
criber, and it will not therefore be correct to say that the 
security bond merely affirmed the pre-existing liability to pay 
the instalments of the contribution to the kuri fund. i 

It has been répeatedly held by this Court—and it must 
tow be taken as settled—that a provision in a kuri entitling the 
stake-holder to recover from the benefited subscriber the amount 
ofall the instalments immediately on default in the payment of 
any oneof them is not penal and is enforceable, although there 
has: been.some difference of opinion as to the ground on which, 
such decision is to be based. In Vasdyanatha siyar v, 
Gowndasams Odayart, the learned Judges seem to haye viewed 
the advance to the successful bidder at an auction asa loan to 
him, ‘for they observed: 

“The subscription at each of ‘these intermediate instalments was avail. 
able for loan to the successful bidder at the auction, which was held every 
six months, the successful bidder being the bidder who offered to accept the 
lowest proportion of the total subscription,” E: 
r ‘Relying upon this and the earlier decisions of this Court, 
Ananthakrishna Aiyar, J., held in Kunju Nair v. Narayanan 
Nair?, that the transaction was in essence a loan of a common 
fund to one member and that it was ga debt ix Praesentt to be 
paid by particular instalments if certain conditions be duly 
observed, but otherwise to be paid up at once irrespective of the 
benefit ‘of time and instalments,” Di g 
~ -The learned Judge pointed out that it had been so viewed in 
this Presidency since Kamakshi Achari v. Appavy Pillai, | In 
Subbiah.v, Shaamughams, Srinivasa Aiyangar, J., held that 4 
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provision for acceleratioh of payment of-the future instalments 
was penal and unenforceable as. there was no debitum in 
praesenti in such cases, but this decision was reversed on appeal 
in Subbiah Pillars v. Muthiah Pilla, 

In Raghavan Pattar v. Arumugham?, aroba Bench took 
the view that the successful bidder at an auction was a purchaser 
of the sum, and the contract thus being one of sale and not of 
borrowing, no question of penalty could arise. They approved 
the decision of Ananthakrishna Aiyar, J., in Kunju Nasr v, 
Narayanan Nair8, though it was based on a different ground. 
It is, however, worthy of note that even in this view the liability 
for the ‘purchase money’ must be’ held to have been incurred on 
the date of the security bond taken from the ‘purchaser.’ 


The decree-holdér strongly relied upon the decision in 
Marudakonar v. Veerammals, as showing that there is no present 
debt in such cases until the instalments actually fall due. That 
was a case where the stake-holder assigned to the plaintiff the 
security bond executed by a successful bidder who had received 
the kuri fund at an auction. The kuri, however, had to be 
closed down owing to the inability of the subscribers to pay 
their subscriptions. In rejecting the contention of the plaintiff’s 
counsel before this Court that the plaintiff was entitled to 
recover the amount due under the security bond as the assignee 
thereof, unaffected by the discontinuance of the kuri, as pay- 
ments under the bond were not conditioned on its continuance, 
Varadachariar,. J., observed: Hg 

“It seems to me only reasonable to hold that in cases like the present the 
security bond must be interpreted in the light of the rules, and the obligation 
undertaken by it is not Tepayment of the benefit already received—as if it 
were a debt—but the payment of future subscriptions. Whether the con- 
tinuance of the chit was a condition precedent or not, will not depend merely 
on the terms of the bond but must be decided with reference to- the surrdund- 
ing circumstances, including,the rules of the chit fund.” 

Though this passage strikes a somewhat different note as to 
the nature of the obligation undertaken by a successful bidder 
at an auction under a kuri chit, it cannot be said that the learned 
Judge was making a definite pronouncement on the question 
whether or not such obligation wss a debitum in. praesenti 
solvendum in fuiuro, as that question did not arise for-consi- 
deration. All that the learned Judge had to consider was 
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whether such a bond could be enforced without reference to the 
obligation: of the stake-holder under the rules of the kuri to 
continue it to the end. Mockett, J., the other learned Judge who 
took part in the decision made no reference to this aspect. 

We are therefore of opinion that in view of the several 

decisions of this Court referred to above, the liability of the 
judgment-debtors must be considered to have been incurred on 
the date of the mortgage bond, namely, July 16, 1923, and the 
decree must be scaled down under S. 8 of the Act. The same 
view was taken by one of us in C. R. P. No. 1483 of 1939. 
_ In the result, C. R. P. No. 257 of 1939 is allowed and the 
order of the Court below will be modified accordingly. The 
petitioner will have the costs of this revision petition. C. R. P. 
No. 691 of 1939 is dismissed with costs. The case will be 
remanded to..the Court below for disposal in the light of this 
judgment.’ 

K. S. a C. R. P. No. 257 of 1939 alowed and 

i C. R. P. No. 691 of 1939 dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE KING. 
Udambanthala Nalupurapatti <Appellani® (Petitioner) 


Mammad 
i v. 
Vyagram Narayana Pattar and Respondents (Respondents). 
others. 
Madras Agriculiurtsts’ Relief Act (IV of 1938), S.3 (i), Proviso D— 


Total payments of land revenue by jenmi exceeding Rs. 500 only if other pay- 
menis as ryotwart pattadar are tncluded—Proviso D applicability of. 


Where the total payments by a senmtto the government (including 
amounts paid as ryotwari pattadar) on account of land revenue exceeds 
Rs. 500, Proviso D to S.3 (ii) is applicable and €xcludes him from being an 
agriculturist under the Act. 

Appeal against the order of the District Court of South 
Kanara, dated 3rd day of January, 1940 and passed in A. S. 
No. 419 of 1939—R. I. A. No. 846 of 1939 in O. S. No. 1069 
of 1935, D. M. C., Kasaragod. oe l l 


K. Kuttikrishna Menon for Appellant. ` 2 ` TE 
O. T, G. Nambiar for Respondents. a i 
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The Court delivered the following 

JuDGMENT.—It is a'plausible argument that as ryotwari 
pattadars are entitled to the benefits of this Act no matter how 
much land revenue they pay, a jenmi who is also a ryotwari 
pattadar and who in the former capacity pays less than Rs. 500 
should also be so entitled. 

But there are no words in the proviso restricting the land 
revenue payable by a jenmi to the revenue payable only on the 
land so held by him and taking the clause in its plain meaning 
we have here a jenmi whose total payments to Government on 
account of land revenue exceed Rs. 500. ‘I cannot therefore 
hold that the Courts below have wrongly construed the proviso. 
The appeal fails and is dismissed with costs of respondent 2. 

K S. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


Amad Koya and another .. Petitioners* (Petitioners- 
| Defendants) 
v. 
Appu and another i . . Respondents ( Respondents- 
Plaintiffs). 


Madras Agriculiurisis’ Relief Act (IV of 1938), S. 15—Arrears of rent 
for faslkis prior to 1345 due from tenant assigned by jenmi to third person—If 
can be deemed to be discharged by tenant depositing rent for faslis 1346 and 
1347—Malabar Tenancy Act, S. 3 (k) and (7)—‘Jenmi’ or ‘intermediary —If 
includes assignee of right to collect rents. 

Under S. 15 of Act IV of 1938 only arrears of rent payable to a jenmi or 


intermediary could be deemed to be discharged by depositing the rent for 


faslis 1346 and 1347 but the liability to an assignee of such arrears of rent 
could not be scaled down. The words ‘fenmi and ‘intermediary’ in S. 3 (k) 
and (j) of the Malabar Tenancy Act do not include an assignee of the right 


to collect rent though under® the corresponding ptovision S. 3 (5) of the 


Madras Estates Land Act the term ‘landholder’ does include any person 
entitled to collect rent. j 


Petition under S. 25 of Act IX of 1887 praying that the 


High Court will be pleased to revise the order of the Court of. 
the District Munsif of Calicut, dated 30th August, 1938 and. 


passed in I. A. No. 1362 of 1938 in S. C. No. 281 of 1937. . 
-K. Kutitkrishna Menon for Petitioners. l 
K. P. Raman Menon for Respondents. 3 
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The judgment of the Çourt was delivered by - 


Wadsworth, J.—This Civil Revision Petition raises the 
question whether’ S..15 of the Madras Act IV of- 1938 canbe 
invoked, in favour of à, tenant, whose ‘rent is payable td an 
assignee of; rent. from -a Malabar jenmi. The petitioners here 
were the applicants in the Court below and they were the 
judgment-debtors. The - suit: was brought by the first plaintiff 
as assignee of the rent for the period from 1929-30 to 1936-37, 
his assignor. being the second plaintiff, the jenmi: - The assign; 
ment was dated, 17th February, 1937, and there was a decree 
dated 9th Qctober, 1939, in favour of the first plaintiff, the 
assignee, alone. . Defendants applied under Ss. 19 and 15 of 
Act IV of 1938 to scale down this decree. 


\. %.15 (1) of the Act begins as follows: 


“All rent payable by an agriculturist to a landholder or an oe gered 
holder under the Madras Estates Land Act, 1908, or to-a jenmi or inter- 
mediary under fhe Malabar Tenancy’ Act, 1929, which has accrued for the 
fasli year 1345 and prior faslls and which is outstanding on the date of the 
commencement of this Act shall be deemed to be discharged. ....... 


. Mr. Kuttikrishna Menon for the petitioners has contended 
that the effect of. these words isto give to the tenant a right to 
scale down the rent, whether or not it is due to a jenmior 
intermediary on. the date of the commencement of the Act, pro- 
vided that in‘its origin it partakes of the character of rent due 
to a jenmi or intermediary. It,is quite clear that the definitions 
of the words, ‘enmi? and “intermediary” in Ss. 3 (k) and 3 
(7) -f the Malabar Tenancy Act do not include an assignee of 
the right to collect rents, though under the corresponding pro- 
vision, S. 3 (5) of the Madras Estates’ Land Act, the term’ 
‘dandholder”. does include a person entitled to collect rent. It 
is not very apparent why an assignee of the right to collect 
Tent’ in Malabar should have been treated differently from an 
assignee of the ` right tò collect rent in gther parts of the Presi- 
dency: but the. fact remains that the terms genmi and “inter-. 
mediary” used in this section and in the succeeding Ss. 16 and 
t7 arè not extended by any words in the Act so as to include an 
assignee of. the ‘right to collect renis, and the definitions in the 


Malabar Tenancy Act‘de not cover such an assignee. It seems 


to us. apparent:that, reading S.-15 (1) in its plain terms, ‘there 
must be rent outstanding.on the date of thè commencement of 
the Act, Which rent must be; as on that date, payable by an agri- | 
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genms or intermediary.. If these conditions are not satisfied, the 
section had no -application. ' It may be that the omission of any 
provision relating to an assignee of a right to collect rent in the 
case of a Malabar tenancy is a lacuna’ due to the inadvertence 
of those who drafted the Act: but, even so, the remedy is the 
amendment of the Act. Dealing with an expropriatory measure 
we cannot extend the language so as to expropriate, more 
persons than those actually comprised within its terms. In the 
present case it seems to us clear that as the arrears with which 
we are concerned were not outstanding as rent payable to a 
jenms or intermediary -on the date of the commencement of the 
‘Act, the petitioners are not entitled to the benefit. of 5.15 of 
‘the Act. . 


- We may add that to read the term “jenmi” or “inter- 
mediary” in S. 15 (1) as including an assignee of the right to 
collect rent would lead to the difficulty that under S. 15 (4) 
there is no provision for notice to such an assignee, and in 
Ss. 16 and 17 the same terms are repeated with reference to 
safeguarding of certain rights of the landholder and with 
reference to limitation, which also‘have not been extended to 
cover an assignee. 

In the result, therefore, we dismiss the Civil Revision 
Petition with costs. 
K-S. Petthon dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED Henry Liongt Leacu, Chief 
Justice AND Mr. JUSTICE PATANJALI SASTRL 


Muthu Goundan .. Petitioner* (Creditor- 
Respondent) 
v. 
Peria Goundan and another .. Respondents (Debtors- 
g Petitioners). 


Madras Debi Conċiliation Act (XI of 1936), Ss. 17 and 18—Petition for 
conciliation of debts—Liabihty to'eveniual dismissal under S. 17—Effect on 
‘jurisdiction of Board to certify under S.18 that ap iii rensoneols offer 
has been refused. 
_ The fact that a Debt of Conciliation Board may have to Heras dis- 
miss a debtor’s petition owing to the refusal by the creditors representing 
more than fifty per cent: of the total amount of debts to agree to a. settle- 
ment, does not deprive the Board of its power of certifying that a reasonable 
offer has been refused. 


” C M. P. No. 1261 .of 1940. . . `  18th-AÄpril, 1940. 
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_ , Petition praying that in the circumstances stated in the 
affidavit filed therewith, the High.Court will be pleased to: issue 
a writ of certiorari calling for the records in D. C. B. No. 558 
of 1939 on the file of the Debt Conciliation Board, Namakkal, 
Salem District, and to quash the order passed by the said Board 
on the 17th November, 1939. 

C. S. Krishnamurthi Aiyar and C. S. Vidhyasankara 
Aiyar for Petitioner. 


A. Srirangachariar for Respondents. 
The order of the Court was made by 


_ The Chief Justice.—This matter raises the question whether 
a Debt Conciliation Board is entitled to give a certificate under 
S. 18 of the Madras Debt Conciliation Act, 1936, when it will be 
bound eventually to dismiss under S. 17 of the Act a petition . 
for the settlement of the petitioner’s debts. The respondent 
applied to the Debt Conciliation Board, Namakkal, for a settle- 
ment of his debts under the provisions of S. 4 of the Act. His 
only creditor was the petitioner in these proceedings, who has 
security. The petitioner appeared before the Board and in- 
formed it that he was not prepared to agree to a settlement of 
his debt. Before there can be a settlement of debts under the 
Act creditors representing more than fifty per cent. of the total 
amount of debts must agree to a settlement. If no amicable 
settlement is arrived at within twelve months from the date of 
the application the Board is bound by virtue of the provisions 
of 5. 17 to dismiss the application. In this case the Board did 
not at once dismiss the petition as the result of the petitioner's 
objection, but proceeded to consider what would be the amount 
payable by the respondent to the petitioner if the debt was 
scaled down in accordance with the provisions of the Madras 
Agriculturists’ Relief Act. The Board had no power to scale 
down the debt, as was pointed out by this*Court in Jonnalagadda 
Ramaswams Chetty v. Ramachandra Raoi. The Board did 
not, however, purport to scale down the debt. It merely consi- 
dered what would.be the figure arrived atif the provisions of 
the Madras Agriculturists’ Relief Act were applied. It found 
that‘on this basis the debt due to the petitioner would be reduced 
to Rs. 1,954. Thereupon the respondent expressed his willing-. 
ness to pay this amount with ‘interest at 6} per cent. from 1st 
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October, 1937, till the date of payment. The Board considered 
that this was a reasonable offer and granted a certificate under 
S. 18 (1) of the Madras Debt Conciliation Act. The petitioner 
says that the Board’had no power to pass this order and there- 
fore it should be quashed. 


Sub-S. (1) of S. 18 states that where, during the hearing 
of any application made under S. 4, any creditor refuses to 
agree to an amicable settlement, the Board shall, if it is of 
opinion that the debtor has made such creditor a fair offer 
which the creditor ought reasonably to accept, grant the debtor 
a certificate, in such form as may be prescribed in respect of 
the debts owed by him to the creditor. The effect of a certifi- 
cate is that when a creditor sues in a Civil Court, for the 
recovery of his debt the Court cannot allow the plaintiff any 
costs in the suit, or any interest on the debt after the date of the 
certificate in excess of simple interest at six per cent per annum 
on the principal amount due on the date of the certificate. 
This provision is contained in sub-S. (2). Rules have been 
framed under the Act and they contain the form of certificate 
to be given under S. 18 (1). The form reads as follows: 
- “Thisis to certify that during proceedings No. of under the 
Madras Debt Conciliation Act, 1936, between (debtor) on the one 
hand and (creditor) on the other hand, for the settlement of 
an alleged debt of Rs. the said creditor has, in our opinion, refused a 


fair offer of settlement made by the said debtor, which the said creditor 
ought reasonably to have accepted. 


2. The following particulars of the debt were furnished by the said 
creditor under S. 10 (1) of the Act.” 

Action under S. 18 does not depend on a majority of the 
creditors agreeing to a settlement of the debts owing to 
them. The opening words of sub-S. (1) of S. 18, namely, 
“Where, during the hearing of any application under S. 4” 
make it quite clear that the certificate can be granted during 
the pendency of the proceedings if a fair offer has been made 
by the debtor and has been refused by the creditor. The form 
of certificate given in the rules emphasizes this. The fact that 
the Board may have to dismiss a debtor’s petition as the Board 
will have to do in this case, does not deprive it of the right of 
exercising its power of certifying that a reasonable offer has 
been refused. As the Board did not purport to scale down 
fhe. debt ‘under the provisions of the Madras Agriculturists’ 
Relief Act, but merely took into consideration the provisions of 
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that Act in order to’ consider what would be a fair offer by the 
respondent, it cannot be said that it has acted contrary to 
or without jurisdiction or even contrary to law. 
.' The petitioner's application for a writ of certiorari must be 
dismissed with costs. | 
KAD: Application dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JUSTICE WADSWORTH. | 


Gorle Satyanarayana .. Pehttoner* (Peittioner-1si 

Defendant) | 
. ml i 
Gorle Peddi Naidu and another .. Respondents ( Respondents- 
a ` Plaintif and Transferee- 


Decree-holder). 


Madras Agriculturist? Relief Act (IV of 1938), S. 19—Application under 
to appellate Court—If original matter—Civil Procedure Code CV of 1908), 
O.7,f. 10—A pplicabihty. ` 


An application under S. 19 of Act IV of 1938 for scaling down a decree 
passed by an appellate Court was dismissed on the ground that the applica- 
tion ought to have been presented in the Court of first instance. In revision 
. Held, that the nature of an application under S.'19 of the Madras Agri- 
culturists’ Relief Act was akin to an original petition and therefore QO. 7, 
r. 10 which applies to a plaint in a suit, applies equally to such an application 
by force of S. 141, Civil Procedure Code and the application ought to have 
been returned for presentation to the proper Court.’ 

Thakur Parshad v. Fakir ul-lak, (1894) 5 M.L.J.3: L.R. 22 L.A 44:1 LR. 
17 All. 106 (P. C) and Venkatonarasimha Rao v. Suryanarayana, , (1925) 50 
M.L.J. 75, referred to. ae 

Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Vizagapatam dated 15th September, 
1939 and passed in I. A. No. 424 of 1938 in A. S. No. 165 of 
1934. m 


B. V. Ramanarasu for V. Govindarajachari for Petitioner. 
Kasturi Seshagiri: Rao and Kasturi Sivaprasada Rao for 
Respondents. l ; 
The Court delivered the following 
`: JUDGMENT.—Tbhis revision petition is filed against an order 
dismissing an application under S. 19 of Act IV of 1938 on thé 
ground that it was presented in the wrong Court. The applica- 
tion was dn’ fact presented ‘to the appellate Coutt, whereas in 





1. *C LR. P, No. 1010 of 1940. `. : . 2ad October, 1940.- 
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accordance with the decision in Rentala Gangarajw v. Bikkina 
Bulli Ramayyal, it should have been presented in the Court of 
First Instance. The decision upon which the lower Court pro- 
ceeded took a view of the law which, was by no means univer- 
sally accepted before that decision appeared and it canhot be 
said that the applicant in applying to the Court which actually 
passed the decree which he desired to scale down was going 
contrary to the obvious meaning of the section under which his 


application was framed. It was only. by reading S. 19 along. 


with S. 20 that this Court arrived at the conclusion that the 
proper Court to receive an application under S. 19 was the 
Court of First Instance. We must therefore take it that the 
application to the appellate Court was one which, according to 
the applicant’s view of the law, was bona fide presented in the 
proper Court though by reason of the subsequent. decision it 
became apparent that his view of the law was wrong. 

That being so, should the lower Court have disinissed his 
application or should it have returned the application for pre- 
sentation in the proper Court? The question is whether -O. 7, 
r. 10, Civil Procedure Code, read with S. 141 applies te an 
application of this nature. There is a good deal of case-law 
on the applicability of S. 141, Civil Procedure Code. The cases 
mostly depend on the decision of the Privy Council in Thakur 
n v. Fakir-ul-lah2, where their Lordships decided that 

- 647 of the old Code (corresponding to S. 141) does not 
a to proceedings in execution. The reasoning of that 
decision is that an elaborate procedure is set forth in the Code 
itself for proceedings in execution and it would be surprising if 
the framers of the Code had intended to apply another, proce- 
dure mostly unsuitable by saying in general terms that the pro- 
cedure for suits should be followed as far as applicable. Then 
follows the following sentence: 

“Their Lordships think that the proceedings spoken of in S. 617 include 


original matters in the nature of suits such as proceedings in probates, 
guardianships and so forth and do not include executions.” 


The decision in Sarat Chandra Bose v. Bisweswar M itra? 
and other decisions of a’ like nature have added to this obiter 
dictum of the Privy Council the word ‘only’ and have laid it 
down that S. 141 extends the procedure of the Code as far as 


= = 1939 TME J327 TLR 1939) Mad. sag T TTT 
Z CE 3: L'R. 221.A. 44: I L-R. 17 All. 106 (P.C.). 
(1926) LER. 54 Gal. 405. 
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it can be made applicable only to original proceedings in the 
nature of suits, such as proceedings in probate, guardianship 
and so forth. This view has not been universally followed, 
for this Court has held in Venkatanarasimha Rao v. Suryanara- 
yanal, that O. 9, r. 9 read with S.141 can be applied to an 
application for the restoration of a petition dismissed for 
default which petition. itself was preferred under O. 9, r. 9. In 
Venkatarama v. Marudachala%, this Court has held that by 
virtue of S. 141, O. 9, r. 5 can be applied to an eon for 
a personal decree in a mortgage suit. 

- It seems to me, however, that it is unnecessary for me to 
decide whether or not S. 141 should be restricted to original 
proceedings more or less in the nature of suits; for I am of 
opinion that an application under S. 19 of Act IV of 1938 can 
be brought under this category. An application under S. 19 is 
not an application to amend a decree so as to bring it in accord- 
ance with the judgment; nor is it an application which can be 
said to be ancillary to the suit in which the decree was passed. 
It is in substance an application to enforce a new right created 
by a statute which came into force after the decree was passed. 
It is in no way ancillary to the decree but destructive of the 
decree; and though it may result in the amendment of the decree 
and the recording of satisfaction it is not, in my opinion, an 
application in the suit in which the decree was passed, but an 
entirely separate proceeding to enforce a new right quite dis- 
tinct from the right declared in the original suit. In this view 
therefore, even ‘adopting the strict view of S. 141 taken by the 
Calcutta High Court in Sarat Chandra Bose v. Bisweswar 
Mstra3,I am of opinion that S. 141, Civil Procedure Code, 
extends to such an application the procedure provided in this 
Code, including that laid down in O. 7, r. 10. It follows that 
the Court below wrongfully failed to exercise its jurisdiction 
to return this application for presentation*in the proper Court. 

The revision petition is therefore allowed with costs and 
the ‘application will be returned to the applicant by the lower 
Court for presentation in the Court having jurisdiction. 


K. S. a T Petition allowed. 


Sa 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR, JUSTICE WADSWORTH. 


Kumaraswami Reddiar .. Petitioner* (Respondent- 
Plaintsff) ` 
v. ` 
. Muthugopal Naicker (deceased) Respondents (Pettiioners 
and others. and L. Rs.). 


Madras Agriculturists’ Relief Act (IV of 1938), Ss. 19 and 23—Sale in 
execution of mortgage decree—Application by judgment-debtor— Quahfica- 
tion for benefits under—Necessily to give notice to puisne morigagee. 

Even in respect of a sale of mortgaged properties after Ist October, 1937, 
it is not enough that the judgment-debtor is the owner of the mortgaged 
properties to entitle him to the benefit of Ss. 19 and 23 of the Act. It must 
be shown that at the date of his application the judgment-debtor was pos- 
sessed of other lands to entitle him to be deemed an ‘agriculturist’ within the 
meaning of the Act. 


Under the proviso to S. 23 notice to the puisne mortgagee is necessary 
and if he is not impleaded and notice has gone only to the-decree-holder 
auction-purchaser, the terms of the proviso are not complied with. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Ramnad dated 30th March, 1939 and 
made in E. A. No. 170 of 1938 in E. P. No. 26 of 1937 in 
O, S. No. 2 of 1936, etc. 


K. S. Ramabhadra Atyar and N. G. Krishnamachartar for 


Petitioner. 
Parasurama Aiyar for T. V. Ramiah for Respondents. 


The Court delivered the following 


JUDGMENT.—The first of these petitions arises out of an 
application under S. 23 of Madras Act IV of 1938, to set aside 
a sale. The second petition arises out of a connected applica- 
tion by the same judgment-debtors to amend the decree under 
S. 19 of the Act. The decree in question in both the petitions 
was passed on a moftgage executed by the defendants 1 to 3. 
The applicants in the Court below were the legal representatives 
of the first defendant together with the second and third defen- 
dants. The eighth defendant in the mortgage suit was impleaded 
as puisne mortgagee of items 3 to 9 and 12 out of the 13 items 
in the hypotheca. He did not prove his mortgage, and no decree 
was passed in his favour, except that the judgment contained 
a direction that, in the sale, the items in which he was not 


*C. R. Ps. Nos. 1588 and 1589 of 1939. 30th September, 1940. 
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interested should be sold first and the other. items subsequently: 
in the same sale. The ninth defendant was impleaded in the 
mortgage suit on the ground that she claimed a charge for 
maintenance. | 


On 17th April, 1936, a receiver was appointed, and he 
continued in possession right up to the time of the sale. “A 
preliminary decree was passed on 28th August, 1936, for a sum 
of Rs. 6,869 and odd. There was no petsonal remedy. . After 
a final decree had been passed, a såle was held on 18th October, 
1937. At this sale, 12 out of the 13 items of property were sold, 
and realised a sum of Rs. 4,900 and odd. Item 6 which is the 
family house was not sold. Part-satisfaction was recorded 
on 19th November, 1937. Act IV of 1938 came into force on 
22nd March, 1938, and the prebent applications were filed in 
April, 1938. The only respondent impleaded was the plaintiff- 
decree-holder, who was also.the purchaser at the sale’ The 
only evidence as to the agriculturist status of the applicants 
appears to relate to the mortgage lands, and the objections seem 
to have been based on‘such irrelevant matters as the ob ject for 
which the money was borrowed, the possession of the lands, etc. 
In the lower Court, it seems to hdve been’ assumed that, if the 
applicants had a saleable interest in agricultural lands at the 
time of the sale in October, 1937, they were agriculturists 
entitled to the benefits of Ss. 19 and 23 of the Act. The lower 
Court does not discuss the evidence on this-part of the case at all, _ 
and it appears to me ‘probable tHat the learned Judge failed to 
realise the importance of proof that the applicants were agri- 
culturists at the time when they made their application. 


_ S, 23 of the Act starts with reference to a sale on or after 
Ist October, 1937, of property in which an agriculturist had an 
interest, but it seems to me Clearly to require‘in the later portion 
of the section that the applicant must kg a judgment-debtor 
claiming to be an agriculturist entitled to the benefits of the 
Act, and that the Court has to be satisfied “ that the applicant ts 
an agriculturist entitled to the benefits of this Act.” These 
words seem to me to contemplate.a state of affairs in which the 
applicant has a saleable interest in agricultural land at the time 
when he makes his application. The same words are found in 
S. 19, “any judgment-debtor who is an agriculturist.” In the 
definition of the term “ agricultyrig:? in‘ 'S: 3 we find 
that he is a person who Aas a saleable interest.: Whatever time 
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is contemplated in this definition, it cannot well be anterior to 
the commencement of the Act. S. 7 also contemplates the 
scaling down of debts payable by an agriculturist at: the .com- 
mencement of the Act. 

S. 23 is really an extension of S. 7 in that it permits an 
agticulturist to attack a sale held in execution of a decree during 
the period when the Act was under consideration. But I am 
not prepared to hold, having regard to the words of this section, 
that this remedy is open to a person who is not an agriculturist 
at the time when he makes the application. This is a view of 
the Jaw which does not appear to have been present in the mind 
of the Court below, and it may be that the applicants could have 
proved that they were agriculturists, having regard to the facts 
existing at the time of their application, even though, so far as 
their interest in the properties sold is concerned, it cannot be 
said that they had a saleable interest inthose properties at the 
time when they applied to set aside the sale. 


A further difficulty is based on the fact that the applicants 
took out notice only to the decree-holder-auction-purchaser. 
The proviso to S. 23 requires that there should -be notice to the 
decree-holder, the auction-purchaser and other persons interested 
in such sale. The words “other persons interested in such sale” 
would not, apparently, include all persons who were parties to 
the suit. ‘The intention appears to be that notice should go to 
all persons interested in upholding the sale. If there are judg- 
ment-debtors who are anxious that the sale should be set aside, 
they have the right to come in as applicants if they are agricul- 
turists; they are not persons who are interested in upholding the 
sale. 


` But the position of the eighth defendant, the puisne mort- 
gagee, seems rather dubious. It was alleged in the Court 
below that he was a noft-agriculturist. I have not been able to 
find any evidence to this effect. If he was a non-agriculturist, 
it seems to follow, on the basis of the decision of the Bench to 
which I was a party, in Ramier v. Srinivasiahl, that he is not 
entitled to the benefit of any scaling down of the decree which 
may result from the application of the agriculturist judgment- 
debtors. ‘If'so much is conceded, it follows that if the decree 
is‘scaled down on the application of the present applicants, the 





1. ` (1940) 2 M.L.J. 872; 
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whole of the burden of the balance of the decree amount after 
the scaling down will be thrown on item 6, the only item not 
sold, which is one of the items in which the eighth defendant 
claims an interest. On such facts, if they be correct, it would 
appear that the eighth defendant is interested in upholding the 
sale, although he does not claim any title under the court- 
auction-purchaser. I am of opinion that, if the facts are as 
alleged, he should have been given notice before the sale was 
set aside; and, although S. 19 does not expressly require notice 
to a non-agriculturist judgment-debtor, it is, to my mind, 
obviously desirable in a case where the result of the application 
under S. 19 may be to increase the burden of another 
judgment-debtor, that he should have notice. 

In the result, therefore, I allow both these petitions, and 
remit both the cases to the trial Court which will dispose of the 
matters afresh in the light of this judgment, after giving 
notice to the eighth defendant and after recording a finding on 
such fresh evidence as may be tendered on both sides on the 
question whether the applicants were agriculturists entitled to 
the benefits of the Act at the time when their applications were 
presented. Costs will abide the result. 

K. S. Petitions ahowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE VENKATARAMANA RAO. 


Balavenkatrama Chettiar and others .. Appellants* 
v. 
Maruthamuthu Chetty and another .. Respondents. 


Court-Fees Act (VII of 1870 as amended in Madras), Sch. I, Art. 1 and 
Sch. II, Art. 17-B—Swit on promissory notes—Defendonts alleging notes to be 
execuied on behalf of temple—Decrees passed against defendants personally 
—Second appeals preferred—Personal liability sought to be got rid of— 
Court-fee payable—Subject-matier whether wcapable of valuation. 

Three second appeals arose out of three suits on promissory notes in 
two of which the executants had simply executed the notes in their personal 
capacity while in the third though there was a reference to a trust in the 
body of the note the executants had not signed as trustees. In all the 
three guits the defendants were sued only in their personal capacity and 
decrees were passed rendering them personally liable. The defendants pre- 
ferred second appeals and therein pleaded that as the debts were contracted 
for temple purposes they should not have been made personally liable and 

tee 

* S. R. Nos. 28997, 28981 and 28984 of 1938 llth August, 1939, 


bsequently numbered as S. A. Nos. 763, 
(np Rede ed and 765 of 1999), 
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that the decrees should have been passed against them as trustees of the 
temple rendering only the temple properties in their hands liable for the 
decree debt. 

Held, that if the appellants had been sued as trustees and a decree had 
been passed against them personally and also against the trust property in 
their hands and an appeal was preferred against the said decree on the 
ground that they could not be rendered liable personally in the sense that 
they could not be arrested in execution of the decree, it might be urged that 
it was not possible to estimate the lability they were seeking to get rid of; 
but here the appellants were seeking to get md of their liability to the extent 
of both their person and property in respect of the amount decreed 
against them, and therefore ıt could not be said that the subject-matter of 
the appeals was incapable of valuation so as to permit court-fee being paid 
under Art 17-B of Sch. II of the Court-Fees Act, as amended in Madras. 
Court-fee must therefore be paid ad valorem on the value of the decrees. 

Jagannath v. Laxmi Bat, (1934) LL.R. 59 Bom. 439 and Bulagi Das v. Lal 
Chand, A.I.R. 1934 Lah, 85, distinguished. 

Connected second appeals against the judgments and 
decrees of the Court of the District Judge, Coimbatore, in A. S. 


Nos. 290 and 291 of 1937 and A. S. No. 174 of 1938. 


The question as to the court-fee payable on the Memoranda 
of Second Appeals came up in the first instance before the Master 
who made the following 


ORDER OF REFERENCE. 

This is a court-fee reference. The second appeals arise out 
of suits on three promissory notes, in two of which the executants 
have simply executed the promissory notes in their personal capa- 
city and in the third they executed it as trustees of a temple.* In 
all the three suits the defendants have been sued on the promissory 
notes executed by them and only in their personal capacity a decree 
is sought. The suit temple was a party 13th defendant only in the 
third suit. The lower appellate Court granted a decree to the 
plaintiff in all the three suits and second appeals have been pre- 
ferred by the defendants. Ordinarily it should be expected that 
where the defendants seek the vacation of the decrees against 
them, the value of the appeals must be the amount decreed against 
them. But the contention of the appellants is that the subject- 
matter of the appeals is incapable of valuation for the reason that 
the correctness of the amounts due under the promissory notes is 
not disputed, but that the defendants’ grievance is that decrees have 
been passed against them personally, when decrees ought to have 
been passed against the trust, namely, the temple. It is contended 
that in such cases the intrinsic value of the decree is not the mea- 


Se a a 
_. ™ [Itis, however, stated in the judgment, at p. 49 that according to the 
District Judge though there was a reference to the trust in the body of the 
third promissory note, the executants did not sign the said note as trustees. 
Ed.] 
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sure of the value of the appeals. Two decisions are cited before 
me, those reported in Jagannath v. Laxmi Bail and Bulag: Das v. 
Lal Chand8, Those decisions differ from the present cases in the 
fact that in those cases the decree had been passed both personally 
against the executants of the documents and also against the pro- 
perties in their hands as legal representatives. There it was held 
that where property in the hands of the judgment-debtors is 
sufficient to satisfy the decree it may not be possible to estimate 
the value of the personal liability and if it is to be valued, it has 
been observed, that must be the difference between the decree 
amount and the value of the property. But in this case, it is quite 
immaterial that the defendants say that there ought to be a decree 
against the trust. The trust is not a party to two of the three suits 
and no decree has been passed against the trust, namely, the 
temple. Therefore it is not a question of measuring the personal 
liability according to the decision above quoted. If the contention 
of the appellants’ advocate is correct, then the first Court which 
came to the conclusion that the monies that had been borrowed 
under ihe promissory notes have been utilised for the 
temple must have passed a decree in favour of the plaintiff 
against the temple properties in the hands of these defendants as 
trustees thereof, but it has dismissed those suits for the obvious 
reason that the suits were brought by the plaintiffs as against the 
defendants personally, as executants of negotiable instruments and 
the plaintiffs were prepared to stand or fall by the allegations and 
the case with which they have come to Court. If the Court held 
that the plaintiff is not entitled to get a personal decree against 
the defendants, then it is not open to the Court where the temple 
is not a party and is not represented by anybody to pass a decree 
against the temple by making the temple properties liable. There- 
fore under those circumstances, I cannot accept the contention of 
the appellants that what is sought is only the transference of 
liability from the defendants against the temple and against..the 
properties of the temple in the hands of the defendants. 

I therefore hold that the objection of, the appellant cannot be 
upheld. The office view is correct and the court-fee ad valorem 
ought to be paid. a 

On this Reference the matter came up for orders before the 


Th, V. Viswanatha Atyar for Appellants. 
Respondents not represented. 
The Court delivered the following 
JuDGMENT.—The question for decision in this reference is, 
what is the correct court-fee payable on the three memoranda 


1, (1934) LL.R. 59 Bom. 439, 2, ALR. 1934 Lah, 865, 


IT] THE MADRAS LAW JOURNAL REPORTS. 949 


of second appeals preferred against the decrees of the learned 
District Judge of Coimbatore in A. S. Nos. 290 and 291 of 1937 
and 174 of 1938? The suits out of which these second appeals 
arise were brought on three promissory notes. The main 
defence was that the appellants were not liable on the notes as 
the amounts were borrowed for the benefit of Kannika Parames- 
wari Amman Temple of Peria Nagamam by them as trustees 
thereof and that a decree ought to be passed against the pro- 
perties of the said temple in their hands. The decision of the 
learned District Judge was that two of the promissory notes 
purported to be executed by them in their individual capacity 
and not as trustees on behalf of the said temple and though 
there was a reference to the trust in the body of the third pro- 
missory note, the executants did not sign the said note as trus- 
tees and therefore they were personally liable on all the three 
notes. The legal effect of this decision of the learned Judge is 
that the executants are not only liable to be arrested in execu- 
tion of the decrees against them but also the properties they 
own-and possess are liable to be proceeded against for the satis- 
faction of the said decrees. Thus they seek to get rid of their 
liability against their person and property to the extent of the 
amount that has been decreed against them. On these facts the 
learned Master took the view that an ad valorem court-fee has 
to be paid on the value mentioned in the memoranda of 
appeals, that is, the amount of the decrees which have been 
passed against them. 

It is contended by Mr. Viswanatha Aiyar, the learned 
counsel for the appellants, that the subject-matter of the appeals 
is incapable of valuation and that the correct court-fee has been 
paid under Art. 17-B of Sch. II of the Court-Fees Act. He 
submits that he was not bound to pay the ad valorem court- 
fee because the appellants were not disputing the amount of 
liability but were only cSntending that they were not personally 
liable. He relied on Jagannath v. Laxmi Bail and Bulagi Das 
v. Lal Chand? in support of his contention. Art. 17-B of the 
Second Schedule to the Court-Fees Act runs thus: 

“Plaint or memorandum of appeal in every suit where it is not possible 


to estimate at a money value the subject-matter in dispute and which is not 
otherwise provided for by this Act.” 


The question therefore is, is it not possible to estimate at a 
money value the subject-matter in dispute in these Appeals ? 





1, (1934) LL.R. 59 Bom. 439, 2, ALR. 1934 Lah. 865. 
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Before a subject-matter in dispute can be said to be incapable 
of valuation, it must be established that it is not even possible 
to state approximately what would be the money value of the 
liability which a person seeks to get rid of by the judicial 
decision, that is, by no possibility could it be stated 
approximately what would be the money value of the 
detriment that a person may suffer by reason of the adverse 
decision against him. What is really contended for in these 
appeals is that the appellants ought to have been made liable in 
the capacity of trustees in which case only the trust property in 
their hands could be held liable but they are sought to be made 
liable in their individual capacity which has the result of 
affecting their individual person and their individual property. 
As aforesaid, by the appeals they seek to get rid of their liability 
to the extent of both their person and property in respect of the 
amount that has been decreed against them. The contention 
therefore that the subject-matter is incapable of valuation is 
unsustainable. 


Mr. Viswanatha Aiyar relied very strongly on S. 28 of the 
Negotiable Instruments Act which is to the following effect: 
“An agent who signs his name to a promissory note without indicating 
thereon, that he signs as agent, or that he does not intend thereby to incur 
personal responsibility, is liable personally on the instrument, except to those 
who induced him to sign upon the belief that the principal only would be held 
liable.” 

He contends that one of the defences of the appellants was 
that the plaintiff was aware of the fact that the borrowing was 
made on behalf of the trust, that they were induced to sign the 
promissory notes in the belief that the,temple only would be 
held liable and that if this defence is upheld in their favour, it 
would result in the passing of a decree against the trust pro- 
perty and not against them personally and what they are now 
seeking to do in these appeals is only to get rid of their personal 
liability. This contention does not appear to me to be sound. 
If the defence which they have raised is upheld, it would involve 
the dismissal of the appeal and not the passing of a decree 
against the trust property in their hands. Even assuming that 
a decree could be passed against the trust property in their 
hands, the decree in so far as it negatives their personal liabi- 
lity in that their person and personal property will not be pro- 
ceeded against is a decree which will be passed in their favour 
not as trustees but in a different capacity and therefore it can- 
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not be said that it is incapable of valuation. If the appellants 
had been sued as trustees and a decree had been passed against 
them personally and also against the trust property in their 
hands and an appeal was preferred against the said decree on 
the ground that they could not be rendered liable personally 
in the sense that they could not be arrested in execution of the 
decree, it may be urged that it is not possible to estimate the 
liability they are seeking to get rid of. But the case here is 
different and I do not propose to examine the soundness of this 
view. Both the cases on which Mr. Viswanatha Aiyar relied 
are distinguishable on the facts of those cases and it is not 
necessary to canvass the correctness or otherwise of those deci- 
sions. In Jagannath v. Laxmi Batt, a decree was passed against 
the defendant personally though he was sued as the heir of the 
original debtor. ‘The defendant did not dispute the liability of 
the property which came into his hands after the death of the 
debtor but contended that he was not liable to be proceeded 
against in the sense that he could not be arrested in execution 
of the said decree nor the property which he owned and posses- 
sed, apart from the property which he inherited from the debtor, 
is liable to be proceeded against. Murphy, O.C.J., took the 
view that as the assets in that case were sufficient to enable the 
decree-holder to recover the full amount due, it was not possible 
to estimate the money value of the liability which would remain 
after the exhaustion of the decree-holder’s remedy against the 
said assets. This case therefore is distinguishable from the 
present appeals. Bulag: Das v. Lal Chand2, is also a similar 
case where a person admitted his liability in respect of his share 
in the joint family property but disputed the personal liability in 
respect thereof. | 

The view of the learned Master that the appellants should 
pay ad valorem court-fee is sound and I therefore confirm his 
decision. Time six ‘weeks for payment of court-fee from 
today, 


Se Va Ve Reference answered against appellants. 


1. (1934) I.L.R. 59 Bom. 439. 
2 A,IR. 1934 Lah. 865. 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort William 
in Bengal. ] 
PRESENT :—LORD ROMER, SIR GEORGE RANKIN AND MR. 
M. R. JAYAKAR. 


Radhakissen Chamaria and others .. Appelanis* 
U. 
Durga Prasad Chamaria and another .. Respondents. 


Cil Procedure Code (V of 1908), O. 21, rr. 2 and 53 (3)—Pers on attach- 


. tng decree in favour of his judgmeni-debtor—Whether entttled to adjust the 


attached decree by accepting a smaller amount—Public Demands Recovery 
Act (Bengal Act ITI of 1913), S. 19. 

The income-tax authorities having obtained a certificate under the 
Bengal Public Demands Recovery Act (Bengal Act III of 1913) for arrears 
of tax attached a decree passed in favour of the assessee and applied under 
©. 19 of the Act for its execution. The income-tax authorities having pre- 
viously entered into a compromise with the assessee’s judgment-debtors by 
which they accepted an amount lower than that due under the decree in full 
settlement, the judgment-debtors applied for entering up satisfaction of the 
decree. The assessee contended that the attaching decree-holder had no 
power to adjust the decree by acceptance of dny amount less than the exact 
dues undes. the decree and that the adjustment was collusive. 

Held, an attaching decree-holder is a representative of the holder of the 
attached decree only by a legal fiction and that too for the purpose of law- 
fully executing the decree; he is in no sense an assignee of the rights under 
the decree and bence has power only to enforce the decree by process of the 
Court and of satisfying his own decree out of the proceeds of such execu- 
tion. He has no power to adjust the decree so as to cause prejudice to the 
holder of the attached decree, for example, by accepting a smaller sum than 
was due under the attached decree. 

Anganna Reddi v. Subbaraya Chettiar, (1930) 59 M. L. J 225: LL-R. 53 
Mad. 706, approved. 

Case-law discussed. 

Appeal from the judgment of the High Court, Fort William 
in Bengal dated 19th April, 1935 (Nasim Ali and Mitter, JJ.) 
setting aside the order of the Sub-Judge, Ist Court, Howrah, 
dated 28th January, 1935. 

The necessary facts and statutory pfovisions are set out in 
their Lordships’ judgment. 

L. P. E. Pugh and J. M. Pringle for Appellants. 

W. W. K. Page and W. Wallach for Respondents. 

3rd June, 1940, Their Lordships’ judgment was delivered 
by 

Mr. M. R. JayaAKar.—The question for decision in this ap- 
peal is whether the holder of a certificate under the Bengal Public 





*P.C. Appeal No. 71 of 1938. 3rd June, 1940. 
Benga! Appeal No. 23 of 1937. Jng: 
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Demands Recavery Act (Bengal Act III of 1913) who has 
attached a decree passed in favour of his judgment-debtor and 
has applied under S. 19 of the Act for its execution, is com- 
petent, as the representative of the holder of the attached decree, 
to adjust such decree with the judgment-debtors thereof for a 
sum smaller than the amount of the decree. The statutory pro- 
visions requiring construction in this appeal are contained in 
O. 21, rr. 2 and 53, Civil Procedure Code (Act V of 1908) and 
the said S. 19 of the said Act. O. 21, r. 2 is in these terms: 
(1) Where any money payable under a decree of any kind is paid out 
of Court, or the decree is otherwise adjusted in whole or in part to the satis- 
faction of the decree-holder, the decree-holder shall certify such payment or 


adjustment to the Court whose duty itis to execute the decree, and the 
Court shall record the same accordingly. 

(2) The judgment-debtor also may inform the Court of such payment 
or adjustment, and apply to the Court to issue a notice to the decree-holder 
to show Cause, on a day to be fixed by the Court, why such payment or 
adjustment should not be recorded as certified, and if, after service of such 
notice, the decree-holder fails to show cause why the payment or adjustment 
should not be recorded as certified, the Court shall record the same accord- 
ingly. : 

(3) A payment or adjustment which has not heen certified or recorded 
as aforesaid, shall not be recognized by any Court executing the decree.” 


O. 21, r. 53 is in these terms: 


“(1) Where the property to be attached isa decree, either for the 


payment of money or for sale in enforcement of a’ mortgage or charge, the 
attachment shall be made, (a) if the decrees were passed by the same Court, 
then by order of such Court, and (b) if the decree sought to be attached 
was passed by another Court, then by the issue to such other Court of a 
notice by the Court which passed the decree sought to be executed, request- 
ing such other Court to stay the execution of its decree unless and until 
(i) the Court which passed the decree sought to be executed cancels the 
notice, or (ii) the holder of the decree sought to be executed or his judg- 
ment-debtor applies to the Court receiving such notice to execute its own 
decree. 

(2) Where a Court makes an order under cl, (a) of suber. (1) or 
receives an application under sub-head (ii) of cl. (b) of the said sub-rule, it 
shall, on the application of the creditor who has attached the decree or his 
judgment-debtor, proceed to execute the attached decree and apply the net 
proceeds in satisfaction of the decree sought to be executed. 

(3) The holder of a decree sought to be executed by the attachment of 
another decree of the nature specified in sub-r. (1) shall be deemed to be the 
representative of the holder of the attached decree and to be entitled to 
execute such attached decree in any manner lawful for the holder thereof. 

(4) Where the property to be attached in the execution of a decree is 
adecree other than a decree of the nature referred to in sub-r. (1), the 
attachment shall be made by a notice by the Court which passed the decree 
sought to be executed, to the holder of the decree sought to fe attached, 
prohibiting him from transferring or charging the same in any way; and 
where such decree has been passed by any other Court, also by sending to 

120 
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such other Court a notice to abstain from executing the decree sought to be 
attached until such notice is cancelled by the Court from which it was sent. 

(5) The holder of a decree attached under this rule shall give the 
Court executing the decree such information and aid as may reasonably be 
required. F : 

(6) On the application of the holder of a decree sought to be executed 
by the attachment of another decree, the Court making an order of attach- 
ment under this rule shall give notice of such order to the judgment-debtor 
bound by the decree attached, and no payment or adjustment of the attached 
decree made by the judgment-debtor in contravention of such order after 
receipt of notice thereof) either through the Court or otherwise, shall be 
recognized by any Court so long as the attachment remains in force.” 


S. 19, Public Demands Recovery Act is as follows: 


“(1) The attachment of a Civil Court decree for the payment of 
money or for sale in enforcement of a mortgage or charge shall be made by 
the issue to the Civil Court of a notice requesting the Civil Court to stay the 
execution of the decree unless and until: (i) the certificate officer cancels 
the notice, or (ii) the certificate-holder or the certificate-debtor applies to 
the Court receiving such notice to execute the decree. 


(2) Where a Civil Court receives an application under cl. (ii) of sub- 
S. (1), it shall, on the application of the certificate-holder or the certificate- 
debtor, and subject to the provisions of the Civil Procedure Code, 1908, 
proceed to execute the attached decree and apply the net proceeds in satis- 
faction of the certificate. 

(3) The certificate-holder shall be deemed to be the representative of 
the holder of the attached decree, and to be entitled to execute such attached 
decree in any manner lawful for the holder thereof.” 

Appellants 1 and 2 are brothers and respondent 1 (herein- 
after. called “the respondent”) is their step-brother. Appellant 3 
is the mother of appellants 1 and 2. On 21st June, 1923, the 
respondent brought a suit (No. 61 of 1923) in the Court of the 
Additional Subordinate Judge of Howrah against the appellants 
to recover Rs. 11,03,063 odd. On 19th April, 1926, the 
suit was decreed on a compromise, on terms that the appellants 
paid to the respondent Rs. 8,61;000, together with interest 
thereon and certain expenses, out of which Rs. 4,25,000 and 
a sum of money in the hands of the recaiver in the suit were to 
be paid immediately and the balance in eighteen monthly instal- 
ments of Rs. 35,000 each. The payments were made by appel- 
lant 3 as agreed, but the respondent, instead of fulfilling the 
obligation imposed by O. 21, r. 2 (1) of certifying such pay- 
ments to tht Court, applied for execution of the compromise 
decree, ignoring the payments made up to that time. The appel- 
lants thereupon applied to have the said payments recorded as 
certified under O. 21, r. 2 (2); but the Court, by judgment _ 


dated 25th January, 1928, held that the application, save as 
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regards three instalments (totalling Rs. 1,05,000) paid within 
ninety days of the date of the application, was barred by 
limitation. 

In March, 1933, the income-tax authorities found the res- 
pondent to be liable for a sum of Rs. 3,86,000 for arrears of 
income-tax and filed a requisition before the certificate officer of 
Howrah, under the provisions of the said Public Demands 
Recovery Act, for the recovery of the said amount. The certi- 
ficate officer duly issued a certificate against the respondent 
for the said amount and in execution thereof, on Ist April, 
1933, he attached the said compromise decree under the said 
S. 19, the amount shown on the face of the said decree as 
being then due to the respondent thereunder being about 
Rs. 3,32,373. On 17th March, 1934, the Secretary of State 
for India, respondent 2 herein, to whom the said amount of 
income-tax was due, applied, under O. 21, r. 53, and under 
S. 19 of the said Act, to the ‘first Subordinate Judge of 
Howrah for execution of the compromise decree. The res- 
pondent, as the original decree-holder, was joined asa party to 
such proceedings. The Subordinate Judge thereupon directed 
notice to issue on the appellants and the respondent to show 
cause why the execution proceedings should not be carried on as 
applied for by respondent 2. 


On 21st June, 1934, the appellants showed cause by filing 
the present application, in which they alleged that the major 
part of the money due under the compromise decree had been 
already paid, that they had approached the certificate officer for 
adjustment of the compromise decree and contested before him 
the amount outstanding under it and made certain submissions 
in regard to it; that the certificate officer thereupon made 
inquiries and agreed to adjust the decree and accept Rs. 1,60,000 
in full satisfaction of, the amount due under it, provided that 
the money was paid at once, that the appellants forthwith made 
payment of the Rs. 1,60,000. They therefore prayed that the 
adjustment and full satisfaction of the compromise decree be 
recorded and the application of respondent 2 for execution 
thereof be dismissed. 


On 27th June, 1934, the respondent, in pursuance of the 
notice served upon him as stated above, showed cause in a 
substantive application, urging certain contentions which gave 
rise to a casé heard together with the. present one and decided 
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against the respondent in the first Court and not pressed on 
appeal te the High Court. It is therefore unnecessary to consider 
this part of the case. On 30th July, 1934, a further petition of 


- objection was filed by the respondent in opposition to the appel- 


lants’ application for recording the adjustment of the compro- 
mise decree. He urged in this application that the amount due 
under the compromise decree was more than Rs. 3,60,000, 
that, under the law, an attaching decree-holder had power only 
to execute the attached decree, but not to adjust it by acceptance 
of any amount less than the exact dues under the decree and 
that the adjustment appeared to be a collusive transaction 
between the appellants and respondent 2. 

On 28th January, 1935, the Subordinate Judge gave his 
judgment. He held that respondent 2 had in fact accepted the 
sum of Rs. 1,60,000 in full satisfaction of the compromise 
decree, that the effect of the said $.:19 read with the said r. 53 
of O. 21, was to place the attaching creditor in the same position 
as the decree-holder for all purposes and that respondent 2 was 
therefore within his rights when he, through his agent the certi- 
ficate officer, granted full satisfaction of the compromise decree. 
He further held’ that the question whether the said adjustment 
was brought about by collusion, as alleged by the respondent, 
was outside the scope of the proceedings before him. He there- 
fore allowed the appellants’ application and directed that the 
adjustment and full satisfaction of the compromise decree be re- 
corded and the execution case dismissed as on full sattsfaction. 


The respondent appealed to the High Court. Nasim Ali 
and R. C. Mitter, JJ., heard the appeal and, on 9th April, 1937, 
Nasim Ali, J., delivered the judgment of the Court. He agreed 
with the Subordinate Judge that respondent 2 had adjusted the 
compromise decree. The real question for determination was, 
he said, whether respondent 2, as the atéaching creditor of the 
compromise decree, had the right at law to adjust it at the date 
of the adjustment in the manner alleged by the appellants. The 
learned Judge observed that as the compromise decree was not 
passed in his favour, he was not a “decree-holder” within the 
meaning of O. 21, r. 2; that on a proper construction of r. 53 of 
the said order and S. 19 of the said Act, the meaning of the 
words “representative of the holder of the attached decree,” 
occurring in both these provisions, was limited by the words 
immediately following and that the rule meant that the attaching 
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decree-holder was “deemed to be” such representative for the 
limited purpose of executing the decree, that is, enforcing it by 
process of the Court and of satisfying his own decree out of the 
proceeds of such execution. He was nota representative of 
the original decree-holder for all purposes. Such a construction 
of the rule, he thought, would seriously prejudice the original 
decree-holder by enabling the attaching decree-holder to accept, 
in satisfaction of the attached decree, a lesser amount than was 
due under it and thereby keep his claim under his own decree 
alive to the extent of the balance. The learned Judge further 
observed that the provisions of S. 146, Civil Procedure Code, 
did not make any difference. His conclusion was that respon- 
dent 2 had no right to adjust, in the manner pleaded by the 
appellants, the compromise decree attached by him and that the 
adjustment could not therefore be recorded under O. 21, r. 2. 
The result was that the appeal was allowed and the appellants’ 
application for recording the adjustment and satisfaction of the 
decree was dismissed. Mitter, J., agreed with these conclusions. 
A decree was drawn accordingly. | 


From this judgment and decree, this appeal has been pre- 
ferred to His Majesty in Council. In their Lordships’ opinion, 
the question must primarily depend upon the interpretation of 
cl. 3 of the said S. 19, taken in the light of a similar provision 
occurring as cl. 3 of O. 21, r. 53. This latter clause is a new 
provision, -introduced for the first time in the present Code of 
Civil Procedure (Act V of 1908). It was apparently intended 
to give effect to decisions which arose under the old Civil 
Procedure Code (Act XIV of 1882) on the interpretation of the 
term “representatives,” occurring in S. 244 (c) of that Code. 
The latter section is the predecessor of S. 47 of the present 
Code and provides that certain questions mentioned therein, 
arising between parties to the suit in which the decree was 
passed and their “representatives,” shall be determined by the 
Court executing the decree and not by a separate suit. The 
question arose whether an attaching decree-holder was a repre- 
sentative within the meaning of S. 244 (c) and in a series of 
decisions it was held that he was a representative for the pur- 
poses of S. 244: see, for example, Sah Man Mull v. Kanaga- 
sabapatht! and Krishnan v. Venkatapathy Chetty2. It is thus 
clear from this antecedent history of cl 3 ofr. 58 that the 





1. (1892) IL,R. 16 Mad. 20. 2. (1905) LL.R. 29 Mad. 318, 
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representative character of the attaching decree-holder is limited 
to matters in execution of the decree. 

This is also the inference suggested by the context of 
cl. 3. Immediately following the words “representatives of the 
holder of the attached decree,” occurring in cl. 3 are the words 
“and to be entitled to execute such attached decree in any 
manner lawful to the holder thereof.” The words ‘deemed to 
be,” which-occur in the clause, suggest a legal fiction of a two- 
fold character with regard to the attaching decree-holder: (1) 
the law regards him as the representative of the holder of the 
attached decree, and (2) as a consequence of this fiction, the 
law clothes him with the same rights as the decree-holder has 
to execute the decree against the original judgment-debtor. 
Two things are clear from this context, that he is a representa- 
tive only by a legal fiction and that too for the purpose of law- 
fully executing the decree, that is, enforcing it by process of the 
Court and satisfying his own decree out of the proceeds of such 
execution. Similarly, the clause immediately preceding cl 3 
refers to the right of the attaching creditor to “proceed to exe- 
cute the attached decree and apply the net proceeds in satisfac- 
tion,” etc. As the analogy only arises by legal fiction, it must 
be limited to the purposes indicated by the context, and cannot 
be given a larger effect. 


In their Lordships’ opinion, the context as explained above 
is vital, and indicates that the intention of the Legislature was 
not to clothe the “representative” with all the rights of the 
holder of the attached decree in the sense of making him an 
assignee of such rights. This view gains further support from 
the other wording of r. 3. It doesnot say that the attaching 
decree-holder will be “deemed to be” the “holder of the attached 
decree.” This would certainly have beena simpler way of 
stating the intention of the Legislature if it was to clothe the 
attaching decree-holder with all the rights of the holder of the 
attached decree as if he was his assignee. If the certificate- 
holder in S. 19 or the attaching decree-holder in r. 53 were in- 
tended to be the full assignees of the rights of the certificate- 
debtor or of the holder of the attached decree, one would not 
expect to find the latter’s rights preserved for certain purposes, 
as they are in cl. (1) (i) of S. 19 and cl. (1) (b) (ii) of 
r.53. These clauses provide for the right of the certificate- 
debtor or of the holder of the attached decree to intervene and 


IT] THE MADRAS LAW JOURNAL REPORTS. 959 ` 


apply to the Court to execute its decree, under certain circum- 
stances, Cls. 4, 5 and 6 of O. 21, r. 53 are not reproduced in 
the provisions of S. 19, Public Demands Recovery Act, and 
there is in that Act a later section, No. 26, which provides that 
the balance of the amount recovered by attachment shall be 
paid to the certificate-debtor, 


For all these reasons, it appears to their Lordships that the 
intention of the Legislature was to make the certificate-holder, 
by a legal fiction, the representative or agent of the holder of the 
attached decree for the limited purpose of executing the decree, 
that is, enforcing it by process of the Court and of satisfying his 
own decree out of the proceeds of such execution. He was not 
to be an assignee of the decree, so as to acquire all the rights of 
the original decree-holder in the’decree. Their Lordships are 
‘in agreement with the observations in Anganna Reddi v. Subba- 
raya Chettiar, where a distinction is drawn between the assig- 
nee of a decree and the attaching decree-holder acting as the 
representative of the original decree-holder under cl. 3 of r. 53. 


The view of the High Court below as regards the serious 
prejudice which will be caused to the holder of the attached 
decree, if the opposite interpretation were accepted, has con- 
siderable force. There is no sound reason shown for placing 
in the hands of the attaching decree-holder a power to adjust 
the decree so as to cause prejudice to the holder of the attached 
decree, for example, by accepting a smaller sum than is due 
under the attached decree, crediting such sum in partial satis- 
faction of his own decree and claiming from his own judgment- 
debtor the balance which may be due. The facts which are 
beyond dispute in this case illustrate how the prejudice can 
arise. The amount recoverable under the attached decree was 
over Ks, 3,60,000. The attaching certificate-holder settled this 
for a much smaller ameunt of Rs. 1,60,000 in full satisfaction 
of that decree and credited only this amount in part satisfaction 
of his certificate debt of Rs. 3,60,000 retaining his right to 
claim the balance from the respondent, who, but for the adjust- 
ment, was entitled to receive under the attached decree the 
entire sum of Rs. 3,60,000. 


In the course of the appellants’ argument, their Lordships’ 
attention was invited to a few rulings which maybe briefly 
Nr a 

1. (1930) 59 M.L.J, 225: I.L.R, 53 Mad. 796 at 799, 
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noticed. They do not support the appellants’ contention. In 
Unao Commercial Bank, Lid.v. Mohar Gobind Ras), no question 
arose about the power of the attaching decree-holder to adjust 
the attached decree to the prejudice of his judgment-debtor. In 
that case, the simple question was whether the attaching decree- 
holder was a representative of the original decree-holder (his 
own judgment-debtor), for recovering out of Court the amount 
of the decree under the provision of O. 21,r.1(b). It was 
argued that the power to receive such payment out of Court 
resided, under the terms of the said rule, in the decree-holder 
only. This argument did not prevail and it was held that 
under cl. 3 of r. 53 of the said Order, the attaching creditor 
was a representative of the decree-holder and, as such, he was 
entitled to take the money out of Court and certify payment in 
the same manner as the decree-holder himself could do. 


t 


The facts relating to the case in Ramcharan Singh v. 
Jangbahadur Stngh® do not show that what was called in that 
case an adjustment of the decree between the attaching decree- 
holder and the original judgment-debtor was for any amount 
less than the amount of the attached decree, so as to cause 
prejudice to the holder of that decree. The only light thrown 
on this question in the report of the proceedings is in certain 
remarks of the High Court, when it remanded the case for the 
purpose of determining whether in arriving at the adjustment 
there was a conspiracy, as alleged by the holder of the attached 
decree, between the original judgment-debtors and the attaching 
decree-holder. There is nothing to show bow this issue was 
subsequently determined. There is no doubt that, as held in 
that ruling, an adjustment between the attaching decree-holder 
and the original judgment-debtor does not fall within the prohi- 
bition contained in cL 6 of O. 21, r. 53, but that does not meet 
the point which has been raised in this gppeal. 

The ruling next relied upon is Brojo Nath Saha v. Gaya 
Sundari Dassya®. This case arose under the old Civil Procedure 
Code of 1882, in which, as stated above, there was no provision 
like the one contained in the present cl. 3 of O. 21, r. 53.. The 
point which arose in that decision was whether a petition in 
which the original judgment-debtor agreed to pay towards the 





e 
1. ALR 1930 AlL 659. 2. ALR. 1924 Pat. 6%, 
3. (1906) 6 CL.J. 141. 
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decree a certain sum to the attaching décree-holder constituted 
an acknowledgment of liability, which, under S. 19, Limitation 
Act, operative at that time, gave rise to a new period of limita- 
tion. The question whether the compromise between the attaching 
decree-holder and the original judgment-debtor was a valid one 
was not agitated in that case. Reliance was placed on the fact 
that the acknowledgment was not addressed to the holder of the 
attached decree so as to save limitation. In answer to this con- 
tention, it was pointed out that the attaching decree-holder was 
a representative of the holder of the attached decree for the 
purpose of the acknowledgment and further, that under the 
Explanation to S. 19, Limitation Act, it was a sufficient 
acknowledgment for the purpose of saving limitation, although 
it was not addressed to the person entitled. The case throws 
no light upon the point now under consideration. g 


Similarly irrelevant, is the case in Sesha Aiyary. Tinnevelly 
Sarangapans Sugar Mill Co., Lid. In that case, the question 
arose under the Companies’ Act (VI of 1882) and it was held 
that the Court would recognise the-attaching decree-holder as a 
representative of the person holding a decree against the 
company, for the purpose of proving, in the course of liquidation; 
for the decretal debt in the name of the decree-holder and recej- 
ving and applying the dividends payable to him in satisfaction of 
his own judgment debt. Certain remarks of Bacon, V.C., in 
Chatterton v. Watney? were relied upon. But they do not affect 
the question raised in this appeal. The judgment in that case 
proceeds to explain the principle adopted in the English Judi- 
cature Act and in the Common Law Procedure Act, regulating 
what are called garnishee orders. The following observations 
contained in the judgment were relied on: 


“ If the judgment-debtor has thé means of paying the judgment-debt by 
getting in debts which are due to him, he shall no longer have the power 
himself of getting in the debts, but they shall be the property of the judg- 
meént-creditor to the extent of the amount for which he has recovered 
judgment,” 

The principle underlying these observations has found 
qualified acceptance in the several clauses of O, 21, r. 53; but 
there is nothing in these remarks which can lend support to the 
present contention of the appellants. Reference was made in 
the argument of the appellants’ counsel fo the circumstances that 


— 





1. (1907) LL.R. 30 Mad. 533. 2. (1881) 16 Ch. D. 378, 
121 . | 
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in this case the attaching decree-holder’s claim was larger than 
the amount of the attached decree. That, in their Lordships’ 
opinion, will make no difference to the principle involved in this 
case. Their Lordships are therefore in agreement with the view 
of the High Court that respondent 2 had no right to adjust the 
attached decree in the manner pleaded by the judgment-debtor 
and that the adjustment cannot be recorded under O. 21, r. 2. 
There is, however, one matter in which the view of the High 
Court requires correction. It was contended before the High 
Court, that the interpretation which the High Court and the 


Board have placed on the material sections would have the 


effect of depriving the judgment-debtor of his right to pay off 
the judgment-debt amicably out of Court and thereby prevent 
execution. The High Court appears to have been of opinion 
that it would have this effect and that the remedy lay in the 
judgment-debtor paying the decretal amount into Court, under 
O. 21, r. 1 (a). Their Lordships do not share this view. They 
are of opinion that the receipt by the attaching decree-holder of 
the decretal amount out of Court amicably is only a mode of 
executing the decree. In the conclusion of his argument, the 
appellants’ counsel urged that, irrespective of the merits of their 
appeal, the payment of Rs. 1,60,000 which was admittedly accep- 
ted by the second respondent in partial satisfaction of his claim, 
ought to be certified by the certificate-holder and recorded by 
the Court under the provisions of O. 21, r. 2. Under ordinary 
circumstances, their Lordships would perhaps have taken a 
strict view of this contention and negatived it onthe ground 
that, in the appellants’ petition of 21st June, 1934, which initiated 
the present proceedings, they asked only for an order recording 
the alleged adjustment and satisfaction of the decree and the 
dismissal, on that account, of respondent 2’s application. for 
execution. On perusing the appellants’ petition, it is clear that 
it was not their intention to ask the Court to record the pay- 
ment of the Rs. 1,60,000 as a pro tanto payment of the decree. 
O. 21, r. 2 relates to the certifying and recording of (1) a pay- 
ment, or (2) an adjustment. 


The appellants chose the latter course and did not rely upon 
the payment of Rs. 1,60,000 as a partial payment of the decree.. 
Their case was that there was a complete adjustment and satis- 
faction of the entire decree. Although this is the strict view of 
the appellants’ petition construed as a pleading, their Lordships 
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cannot ignore the previous conduct of the respondent in omitting 
to fulfil the obligation imposed by O. 21, r. 2 (1) of certifying 
payments of very large amounts made by appellant 3, from time 
to time in satisfaction of the compromise decree. Ignoring 
these payments, the respondent applied for execution of the 
decree. Under these circumstances, it appears to their Lord- 
ships necessary to protect the appellants from a possible repetition 
of such behaviour. They will therefore direct that the payment 
of Rs. 1,60,000 made under the circumstances mentioned in the 
lower Courts’ judgments, should be certified and recorded under 
the terms of O. 21, r.2. This order will, of course, be without 
prejudice to the rights which any party may have in the matter 
on grounds to which their Lordships’ attention has not been 
called. This direction, however, is in the nature of an 
indulgence shown to the appellants and will make no difference 
in the ultimate fate of their appeal. 


_ Their Lordships are therefore of opinion that the appeal 
should be dismissed and the decree of the High Court confirmed, 
subject to the direction about certifying and recording the 
amount of Rs. 1,60,000. The appellants will pay the costs of 
the first respondent; the second respondent will bear his own 
costs. Their Lordships will humbly advise His “Majesty 
accordingly. A 

Solicitors for Appellants: 4. J. Hunter & Co. 
Solicitors for Respondents: W. W. Box & Co. and The 
Solicitor, India O fice. 


K.S. Appeal dismissed. 
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~ Errabalu Chetty St., Madras. 
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relairves—Gift of movable property when legally com pleted— Requirements 
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of law to be satisfied for creation of a trust—S. 6 of the Indian Trusts Act 
(II of 1882). 


A testator, the head of a big business firm, was not in a position to 
make gifts in cash but he had large assets, which were represented 
by land, buildings and stock in trade. What he purported to give 
to his wife was credited to her name in the books of the company. On the 
questions (1) whether there was a valid and completed gift of the amount 
mentioned in the account books and (2) whether, if there was no gift, there 
was a valid declaration of a trust in respect of this sum, 


Held, that a gift of movable property unless it is effected by a regis- 
tered deed, can only be completed by the delivery of the property to the donee. 
There is no difference here between Indian and English law. 


That the testator in this case bad the intention of making a gift was 
beyond question, but the entries in the books did not complete the gifts and 
what the law requires for completion was never carried out. 


Milroy v. Lord, (1862) 4 De G. F. & J. 264: 45 E. R. 1185, relied on. 


Heariley v. Nicholson, (1874) 19 Eq. 233 and Manchershaw v. Ardeshir, 
(1908) 10 Bom. L.R. 1209, followed. ' 


(2) Held, further, that the words of a letter produced in evidence, 
namely, “This sum is entirely in the nature of a personal gift, etc,” did 
not create a trust. In fact the letter could only be read as evidencing 
an intention to create a gift. It could not savour of a declaration of trust 
and from the evidence there was nothing in the testator’s subsequent conduct 
or acts which could be regarded as showing an intention to create a trust or 
constitute himself a trustee. For the creation of a trust the requirements of 
S. 6 of the Indian Trusts Act must be fulfilled. 


Case-law discussed. 

Appeal from the judgment and order of the Hon’ble 
Mr. Justice Gentle dated the 28th day of April, 1939 and passed 
in the exercise of the Ordinary Original Civil Jurisdiction of 
the High Court in C. S. No. 75 of 1939. 

T. R. Venkatarama Sastri, R.N. Atyangar and C. Govinda- 
raja Aiyangar instructed by King and Partridge for Appellants. 

O. T. G. Nambiar for Respondent. 

The Court delivered the following 


Juvements. The Chief Justice.—The appeal arises out of 
an originating summons issued on the Original Side of this 
Court at the instance of the respondent. There are two ques- 
tions involved. The frst question is whether there was a valid 
gift of movable property. The second question is whether a 
trust was created, if there was no gift. The respondent is the 
sole executor and trustee of the will and codicil of Ethel Mary, 
Chambers, deceased, who was the first wife of George Alexan- 
der Chambers, deceased, who was the sole proprietor of a busi- 
ness known as The Chrome Leather Company. It will be con- 
venient to refer to Ethel Mary Chambers as the testatrix and to 
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George Alexander Chambers as the testator. The testatrix 
died on the 23rd March, 1924 and the testator on the 16th 
November, 1937. The first appellant is his third wife and she 
and the second and the third appellants are the executors and 
trustees of his will and codici. The fourth appellant is the son 
of the testator by his second wife, who predeceased him. The 
Chrome Leather Company had a leather business which was 
carried on some 12 miles from Madras, and the testator invested 
a large amount of capital in it. The balance sheet as at the 
Sist March, 1920 (which for the purposes of this case has been 
accepted as being correct) showed that the capital stood at 
Rs. 16,75,892-11-10. Nearly the whole of this amount, however, 
represented the value of buildings, land, plant, machinery and 
stock-in-trade. The cash in hand was in fact only Rs. 538-15-2. 
In the years 1917 and 1919 the testator caused certain entries 
to be made in the books of the Chrome Leather Company credi- 
ting the testatrix, their son (the respondent) and their two 
daughters, Phyllis Dora Chambers (now Mrs. P. Michell) and 
Sheila Florence Chambers with certain sums which were debit- 
ed to his capital account. Separate accounts in the names of 
the testatrix, the respondent, and the two daughters were opened 
in the books and in these accounts the credits were entered. 


On the 25th July, 1919, the testator wrote to the Chrome 
Leather Company instructing the firm to make such additions to 
the amounts standing to the credit of his wife and his children 
in the books as might be required to place ‘the capital at their 
credit in the firm’ at the following figures: The testatrix 
Rs. 2,00,000, the respondent Rs. 40,000, and the daughters 
Rs. 40,000 each. The letter proceeded: 

“Please note also that as and from Ist April last these sums at their 
respective credits are to bear interest at 6 per cent. payable half-yearly and 
when the Chrome Leather Company is converted (either with or without the 
business of Chambers and C&mpany) into a limited liability company prefer- 
ence shares at 6 per cent. with interest payable half-yearly are to be issued for 
the sums at their credit as stated above or such larger or lester sums as may 
then be at their credit should they so desire. You have hitherto paid interest 
at 8 per cent. on the Rs. 45,000 which Mrs. Chambers has had with the firm, 
‘also on Rs. 15,000 which Mrs. Michell had. These payments may be deducted 
from the interest due on the 1st October, 1919, on the increased capital bear- 
ing interest at 6 per cent.” } 

The business of Chambers and Company also belonged to 
the testator. In this letter the testator instructed bis firm to 
write to the testatrix, his son and his daughters informing them 
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of the amounts standing to their credit in the firm’s books. 
These letters were written and in each it was said: 


“This sum is entirely in the nature of a personal gift from Mr. Chambers 
to yourself and will bear interest at the rate of 6 per cent. per annum payable 
half-yearly commencing from the Ist of April last, vis., 1919, 


We wish you to understand that so long as the Chrome Leather Com- 
pany remains a private company you will not be entitled to withdraw 
more than 10 per ‘cent.of the capital. In the event of this company 
being converted into a limited liability company, either with or with- 
out the business of Chambers and Company, you will be issued 6 per cent. 
preference shares to the value of the amount standing at your credit at that 
date, These preference shares will be subject to the same restrictions, 
namely, you will not be permitted to place these shares on the market to a 
greater extent than 10 per cent. annually.” 

The testaton made similar allocations to other relations but 
it is not necessary to refer to them. His object in crediting the 
members of his family with these amounts appears from a 
letter which he wrote at a later date. The object was to ensure 
that his relations benefited as the result of his life’s work and 
to prevent the Government of India ‘grabbing’ death duties on 
the whole of his estate. 


On the 27th September, 1919, the testator instructed the 
Chrome Leather Company to place a further sum of Rs. 1,00,000 
to the credit of the testatrix. This sum was re-transferred to 
the testator’s capital account on the 3rd March, 1924, as the 
result of a letter which the testatrix wrote to the Company, no 
doubt written at the behest of the testator. The testatrix was 
then in the south of France. She sailed with the testator for 
India shortly afterwards but died at Colombo. Before she died 
the testatrix was paid in the aggregate the sum of Rs. 83,606-3-6 
as interest on the sums standing to her credit in the books of 
the Chrome Leather Company. 


By her will the testatrix bequeathed to her trustees the 
Rs. 2,00,000 standing to her credit after the re-transfer of 
Rs. 1,00,000, upon trust for the benefit of her son, her two 
daughters and their issue. For some months after her. death 
interest on the Rs. 2,00,000 was credited to her account in the 
books of the firm, but as the result of depression in trade then 
prevailing the National Bank of India objected to any payment 
of interest until the overdraft which it had granted had been 
fully discharged. As the result, no further interest was 
credited iff the accounts in respect of this sum. On or about 
the 3rd July, 1930, the testator caused to be opened in the books 


IT] THE MADRAS LAW JOURNAL REPORTS. 967 


of his frm with effect from the.lst October, 1930, separate 
accounts showing the beneficiaries under the will of the testatrix 
as creditors and the firm as the debtor in respect of the amounts 
to which they were entitled according to the will of the 
testatrix. 


In the year 1930 the testator contemplated carrying out a 
scheme which he had had in mind for many years of transfor- 
ming the frm into a limited liability Company. When interest 
had ceased to be paid on the amounts standing to the credit of 
his relatives in the firm’s books the auditors included in their 
statement a certificate that no interest had been allowed on these 
amounts and the testator was anxious that the certificate should 
be one without any qualification as it would affect the chances 
of a successful flotation of his business. The amounts were 
shown in the balance sheet as ‘ deposits’ until the balance sheet 
for the period ending 31st March, 1923. Thereafter they were 
referred to as ‘unsecured loans’. With the object of obtaining 
a clean certificate the testator sent to the respondent and the 
beneficiaries under the will of the testatrix draft letters to be 
signed and returned by them stating that interest on the 
amounts at their credit had not been paid for some time and 
`- waiving any claim for interest until circumstances enabled the 
company to make further payments. This led to correspotidence 
with the respondent who had not merely his position as a bene- 
ficiary under the will of the testatrix to consider, but his position 
as a trustee under it. The whole of the correspondence which 
passed between the testator and the members of his family has 
not been included in the record, but in a letter dated 18th 
January, 1932, which the testator wrote to his daughter Phyllis, 
he said that he had been advised that as he had not received 
consideration for the transfers of his capital there was no legal 
claim against him. In the course of this letter he stated: 

' “T do not wish to withdraw from any undertakings I have made or 
promises I have given but Iam certainly determined not to permit i£ I can 
prevent it any doubt to exist as to the-position of my affairs when my time 
comes.” 

The same attitude was taken up by the testator in a letter 
dated 12th November, 1932, addressed to Messrs. Fraser and 
Ross, the firm’s auditors. The certificate which they had then 
given did not meet with his approval as the qualifications had 
not been removed. In his letter to the auditors he said: 

“ Certain transfers from my capital in our books were made of my own 
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free-will and I have no intention of cancelling same, but I have never 
received any ‘loans’, and there was never any consideration either given or 


accepted and as regards payment of interest I am under no obligation to any 
one.” 


~ Some days later the Rs. 2,00,000 was re-transferred to the 
capital account of the testator. . This was, of course, done in 
assertion of his contention that he was under no legal obliga- 
tion in respect of the allocations of capital to his relations and 
to avoid the auditors qualifying their certificate. When the 
respondent came to know of this he protested as a trustee under 
the will of the testatrix. The testator having died the respon- 
dént instituted the present Aa in order that the legal 
position might be determined. 


The present appeal istonly concerned with the Rs. 2,00,000 
which was credited to the testatrix in the books of the Chrome 
Leather Company. , The first question which the Court is called 
upon to decide is whether there was a valid and completed gift 
of Rs. 2,00,000 by the testator to the testatrix. If this is 
answered in the negative the Court is required to say whether 
there was a valid declaration of trust in respect of this sum. 
The case was heard by Gentle, J., who held that there was no 
gift but that a trust had been created. I agree with the learned 
Judgethat there was no completed gift, but .I am unable to 
concur in his conclusion that the testator created a trust of the 
Rs. 2,00,000. . 

Before proceeding to state my reasons in detail, I wish to 
refer to certain of the authorities which have been quoted in 
argument. In Milroy v. Lord!, Turner, L.J., pointed out that 
in ordér to render a voluntary settlement valid and effectual, 
the settlor must have done everything which, according to the 
nature of the property comprised in the settlement, was neces- 
sary to be done in order to transfer the property and render the 
settlement binding upon him. Lord Justice Turner proceeded : 


Wife. F ‘He may of course do this by actually transferring the property to the 


persons for whom he intends to‘provide, and the provision will then be 
effectual, and it will be equally effectual if he transfers the property to a 
trustee for the purposes of the settlement, or declares that he himself holds 
it in trust for those purposes; and if the property be personal, the trust 
may, as I apprebend, be declared either in writing or by parol; but in order 
to render the settlement binding, one or other of these modes must, as I 
understand the law of this Court, be resorted to, for there is no equity in 
this Court ®© Periect an imperfect gift The cases I think go further to this 


—e e 





er (1862) 4 DeGF. & J, 264: 45 E.R. 1185. 
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extent that if the settlement is intended to be effectuated by one of the 
modes to which I have referred, the Court will not give effect to it by 
applying another of those modes. If it is intended to take effect by transfer, 
the Court will not hold the intended transfer to operate asa declaration of 
trust, for then every imperfect instrument would be made effectual by being 
converted into a perfect trust.” 


These observations were not in complete accord with what 
had been said in certain earlier cases, but they have since been 
accepted as correctly stating the law. In that case one Thomas 
Medley executed a voluntary deed purporting to assign certain 
of his shares in a bank to one Samuel Lord to be held by him 
upon certain trusts for the benefit of the plaintiffs. The shares 
were transferable only by entry in the books of the bank; but 
no such transfer was ever made. Lord held a general power 
of attorney authorising him to transfer Medley’s shares and 
after the execution of the settlement, Medley gave him a 
further power of attorney which authorised him to receive the 
dividends on the shares. Lord received the dividends for three 
years, but Medley died without the formalities required for the 
transfer of the shares having been completed. It was held that 
as it was not the intention of the settlor to constitute himself a 
trustee of the shares, but to vest the trust in Lord there was no 
valid trust of the shares created in the settlor. It was further 
held that no valid trust of the shares was created in Lord, for 
although he held a power of attorney under which he might 
have vested the shares in himself, he did not do so, and was not 
bound to do so without directions from the settlor, since he held 
the power only as agent for the settlor. 


ln Richards v. Delbridge1, Jessel, M.R., said: 


“ The one thing necessary to give validity toa declaration of trust—the 
indispensable thing—I take to be, that the donor or grantor, or whatever he 
may be called, should have absolutely parted with that interest which had 
been his up to the time of the declaration, should have effectually changed 
his right in that respect ang put the property out of his power, at least in the 
way of interest.” f 


7 


4 


/ 

A decision similar to that in Milroy v. Lord?-was given in 
Heariley v. Nicholson’. A pérson who was the owner ofa 
colliery gave a share in it to his daughter and at a meeting of 
the shareholders this was sanctioned. Subsequently the dividend 
on the share purported to have been transferred_was paid by the 





“1. (1874) 18 Eq. 11 at 13. ° h 
2. (1862) 4 De G.F. & J. 264: 45 E. R..1185. `. 
3. (1874) 19 Eq. 233. ` 
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father to the daughter but the formalities required for the 
transfer of the share so as to give the daughter a legal title to it 
were not carried through. There was no doubt about the 
father’s intention, -but it was not carried into effect before he 
died. In these circumstances it was held that expressions in 
letters, the signature of a minute in the books of the company 
and the gift of the dividend did not amount to a declaration by 
the testator, nor to proof of an intention and determination on 
his part, that he would hold the share for the plaintiff. There 
was the intention to make a gift, but he had failed to carry out 
that intention. 


There is no difference here between Indian and English 
law. <A gift of movable property, unless it is effected by a 


_ registered deed, can only be completed by the delivery of the 


property to the donee. For the creation of a trust of movable 
property the requirements of S. 6 of the Indian Trusts Act, 
1882, must be fulfilled. Before there can be a valid trust the 
author must indicate with reasonable certainty by words or acts 
(+) an intention on his part to create thereby a trust, (4%) the 
purpose of thetrust, (iii) the beneficiary, (iv) the trust property 
and must transfer the trust property to the trustee, unless the 
trust is declared by willor the author of the trust is himself to 
be the trustee. Milroy v. Lord! was followed by the Bombay 
High Court in Manchershaw v. Ardeshir2; Richards v. 
Delbridge5 and Heartley v. Nicholson* were there referred to 


-with approval. Sargent, C.J., applied Richards v. Delbridge® and 


Heartley v. Nicholson4, in Ashabat v. Haji Tyab Haji Rahim- 
tulla5, where it was held that the fact that the father opened 
an account ih his books in the name of his son to which money 
was credited did not raise a presumption that the father intended 
to create a trust in favour of his son of the sums appearing in 
the account. The Court’s attention has 4lso been drawn to Bai 
Mahakore v. Bas Mangla8, where Chandavarkar and Heaton, ine 
differed as to whether there was a trust or a gift, but I do not 
consider it necessary to pause to examine this case as the facts 
are in no way analogous to the facts in the present case. 


1. (1862) 4 De G. F. & J. 264: 45 E. R. 1185. 
2 (19089 10 Bom. L.R. 1209. 3. - (1874) 18 Eq. 11. 
4. (1874) 19 Eg. 233. - <5. (1882) LL.R. 9 Bom 115.' 
6. (1911) I.L.R. 35 Bom. 403. 
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What is manifest in this case is that the testator was not in 
a position to make gifts in cash of the amounts standing to the 
credit of bis various relatives. He had'large assets, but they 
were represented by land, buildings and stock-in-trade, and 
what he purported to give was a share in these properties. So 
far as the land and buildings were concerned the gifts could 
only be completed by an appropriately worded and duly regis- 
tered deed. He could vest a part of the stock-in-trade by regis- 
tered deed or by actual delivery to the donee, but there was 
no registered deed and there was no delivery. Of course 
when moneys were paid by way of interest on the alleged 
gifts those moneys become completed gifts. (See Adams v. 
Lopdeli.) That there was no completed gift of principal 
was the attitude which the testator himself took up when his 
right to withhold interest was questioned. That he had the 
intention of making gifts is beyond question, but the entries in 
the books did not complete the gifts and what the law requires 
for completion was never carried out. 

On the question of the effect of the book entries the decision 
of the Privy Council in Hariram Serowgee v. Madan Gopal 
Bagla® has been quoted. In that case one Brijcomari carried 
on business on her own account and maintained account books. 
In 1896 she opened an account in the name of her grand- 
daughter. This account was continued down to the grand- 
daughter’s death in 1904. In 1901 this account was credited 
with a sum of Rs. 2,00,000 and in 1903 with a further sum of 
Rs. 31,000. It was alleged that these were gifts to the grand- 
daughter by the grandmother. There was no evidence that the 
grand-daughter ever knew what was done by the grandmother 
and the account was never operaled upon. Whatever was done 
with regard to the account was done under the direction of the 
grandmother. The Judicial Committee held that the accounts 
were themselves mere® book entries and did not confer or 
determine rights. Whatever else they showed they did not show 
completed gifts to the grand-daughter. In the present case the 
testator’s family knew all about the allocations in the books of 
his firm and received certain payments of interest and to that 
extent the cases differ, but it does not follow that the book 
entries in the present case confer or determine rights. I have 
indicated that in my opinion they do not. i 


1. 25 Irish Rep. 311. 2. (1928) 57 M.L.J. 581 (P.C). 
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In bolding thata trust had been created the learned Judge 
says that the testator has used language which, taken in connec- 
tion with his acts and conduct, shows a clear intention on his 
part to divest himself of the beneficial interest in the sum of 
Rs. 2,00,000 and to exercise dominion and control over it 
exclusively in the character of atrustee. The learned Judge 
has read the letter of the Chrome Leather Company of the 6th 
August, 1919, to the testatrix as a declaration of trust and it is 
evident that it is on this letter that he has largely based his deci- 
sion. I am unable to read the letter in the same way. In fact, in my 
opinion, the letter can only be read as evidencing an intention to 
create a gift. Having said “This sum is entirely in the nature of 
a personal gift” the testator adds restrictions with regard to 
realisation of the gift. I cannot see anything in the letter which 
savours of a declaration of trust and in my opinion there is 
nothing in the testator’s subsequent actis or conduct which can 
be regarded as showing an intention to create a trust or to 
constitute himself a trustee. Some of his subsequent acts point 
positively in the opposite direction. If the transaction repre- 
sented anything it represented a gift not the creation of a trust, 
but I have said sufficient to indicate that in my opinion the 
transaction cannot be regarded as a gift because neither the 
testatrix nor her beneficiaries ever received the property and 
there was no registered instrument. 

For these reasons I hold that there was no valid gift of the 
Rs. 2,00,000 to the testatrix and no trust created in respect of 
this sum. In my opinion the appeal should be allowed with costs 
here and below and a cértificate for two counsel granted. 

Horwil, J.—I agree. Appeal allowed. 

K: C 
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Civil Procedure Code (V of 1908), O.21, r.90, Proviso 1 (Madras)— 
Whether ultra vires—Appication for setting aside sale—Order requiring 
security before adimitting application—Necessity for giving opportunity to 
applicant of showing cause before requring security. 

The first proviso to O. 21, r. 90, Civil Procedure Code, framed by the 
Madras High Court asitstoodin 1937 was imira vires the rule-making 
powers of the High Court. In re O. N. R.M. M. Chettiar Firm v. The 
Central Bank of India, Ltd., (1937) Rang. L.R. 268 (F.B.), distinguished. 


Where a person applies under O. 21, r. © for setting aside a sale in exe- 
cution of a decree on the ground of material irregularity or fraud, an 
opportunity must be given to the applicant of showing cause before an order, 
requiring security before admitting such application, is passed against him. 
The subsequent amendment of O.21. r.90, Proviso 1 has put this beyond 
controversy. l 

Appeal against the order of the District Court of Kistna at 
Masulipatam dated 26th January, 1938 and passed in A. 5. No. 
236 of 1937—E. A. No. 778 of 1937, District Munsif Court, 
Bandar, in O. S. No. 834 of 1933, District Munsif Court, 
Gudivada. 


B. V. Ramanarasu for Appellant. 
A, Lakshmayya for Respondents. 


The judgment of the Court was delivered by 


The Chief Justice —On the Sth of May, 1934, the first res- 
pondent obtained a money decree in the Court of the District 
Munsif of Masulipatam against the third respondent and his 
son, the appellant, who is a minor. So far as the appellant was 
concerned, the decree was limited to his share in the family 
property and the assets of the estate of his deceased grandfather 
in his hands. On the 15th of March, 1937, 19:26 acres of land 
were sold by the Court in execution of this decree. This land 
had been attached by the decree-holder on the ground that it re- 
presented joint family property. The second respondent became 
the purchaser on the 14th April, 1937. The appellant then filed 
an application in execution proceedings asking that the sale be 
get aside. He asserted that the property sold was his self- 
acquired property, that no notice had been issued to him as re- 
quired by O. 21, r. 22 of the Code of Civil Procedure and that 
there had been material irregularity in the publication of the 
gale, the result of which was that the property had been sold at 
considerably less than its real value. This application purported 
to be made under the provisions of Ss. 47 and 151 and O. 21, 
r. 90 of the Code of Civil Procedure. The Court has not been 
informed of the reason for invoking S. 151, but it ig said that 
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S. 47 was invoked because under that section the appellant was 
entitled to an inquiry into his allegations that the property 
belonged to him and that the sale was bad by reason of notice 
not having been issued under O. 21, r. 22. O. 21, r. 90 applied 
in so far as the appellant sought to obtain the setting aside of 
the sale on the ground of material irregularity in its publication. 
The petition was not in order and it was returned to the appel- 
lant to remedy the defect. This was done and the petition was 


_ re-presented on the 21st June, 1937. On the 26th June, 1937, 


the Court ordered the appellant to enter into a security bond in 
the amount for which the property had been sold, namely, 
Rs. 1,450, and directed that the security bond should be filed by 
the 6th July, 1937. In requiring security to be furnished the 
Court acted under the provisions of O. 21, r. 90. It is not 
disputed that before this order was passed the appellant had an 
opportunity.of being heard. The security was found to be 
unsatisfactory, and on the 19th August, 1937, the Court ordered 
the appellant to deposit in Court the amount in cash if he wished 
to proceed with his application. The appellant failed to deposit 
the amount within the time allowed by the Court—the time had 
been extended to the 23rd September, 1937—and in consequence 
the District Munsif dismissed his application. The appellant 
then appealed to the District Judge of Kistna. The District 
Judge, while agreeing with the dismissal of the application for 
default so far as the application related to O. 21, r. 90, pointed 
out that the Court should nevertheless have proceeded with the 
application so far as it came under the provisions of S. 47, but 
instead of directing the District Munsif to hear and decide that 
part of the application, the District Judge indicated that the 
proper course would be for the appellant to file a separate appli- 
cation under S. 47 and limit it to his allegations that the pro- 
perty was self-acquired and that the sale was bad because of the 


failure to give notice under O. 21, r. 22. The appellant has 


now appealed to this Court with regard to (a) the dismissal of 
his application for default in making the required deposit and 
(b) the requirement of the District Judge that he should file a 
separate application in so far as he claims under S. 47. 


It has been accepted by the learned advocate for the second 


_ tespondent, who alone is concerned with this appeal, that the 


District Judge should not have directed the appellant to file a 
fresh application under S. 47, and to that extent he agrees that 
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the appeal should be allowed. But he says that no second 
appeal lies from that part of the decree which relates to the 
dismissal of the application for failure to find security under 
O. 21, r. 90. That contention must be accepted. A second 
appeal will not lie on that question, although we think that the 
present appeal so far as it relates to the provisions of O. 21, 
r. 90 may be treated as an application in revision, because, if the 
District Munsif had no power to require security to be given, 


his insistence on it would amount to a wrongful exercise of l 


jurisdiction. Therefore we will proceed to treat the rest of the 
appeal as an application for revision. 


~ At the time when the District Munsif required the appel- 


lant to furnish security, O. 21, r. 90, as amended by this Court 
read as follows: 


“Where any immovable property has been sold in execution of a decree, 
the decree-holder, or any person entitled to share in a rateable distribution 
of assets, or whose interests are affected by the sale, may apply to the Court 
to set aside the sale on the ground of a material irregularity or fraud in 
publishing or conducting it: 


Provided that the Court may, before admitting the application, call upon, 


the applicant either to furnish security to the satisfaction of the Court for an 
amount equal to that mentioned in the sale warrant or that realized by tbe 
sale, whichever is less, or to deposit such amount in Court; 


Provided also that the security furnished or the deposit made as afore- 
said, shall be liable to be proceeded against only to the extent of the deficit 
on a re-sale of the property already brought to sale; 


Provided further that no sale shall be set aside on the ground of irre- 
gularity or fraud unless upon the facts proved the Court is satisfied that the 
applicant has sustained substantial injury by reason of such itregularity or 
fraud.” : 

This rule has been amended since then and the nature of 
the amendment will be indicated presently. 


The appellant contends that this rule is «lira vires of the 
powers conferred on this Court by S. 122 of the Code in that 
it says that the Court hearing the application may, before 
admitting it, call upon the applicant to furnish security. He 


would have it held that the decision of the Rangoon High Court. 


in In re O. N. R. M. M. Chettiar Firm v. The Central Bank of 
India, Ltd.1 has application here. In that case a Full Bench of the 
Rangoon High Court of which I was a member, held that O. 21, 
r. 90, as framed by the Rangoon High Court, was ultra vires. 


But that rule differed very materially from the corfesponding - 


1, (1937) Rang. L.R. 268 (F.B.), 


anjaneyulu’ 
v. 
Ramayya. 


teach GJ. 
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rule of this Court. Under the Rangoon rule no application 
could be heard unless the applicant, on filing his application’ 
deposited the amount mentioned in the sale warrant or an 
amount equal to the sum realized by the sale, whichever was 
less. If this rule were to be enforced it meant that no one 
aggrieved by a sale held in execution proceedings could cross 
the threshold of the Court with an application for an order 
setting it aside as unlawful for non-compliance with the provi- 
sions of the Code, unless he brought with him in cash the 


` amount mentioned in the sale warrant or the amount for which 


the property had been sold. This Court’s rule as it stood even ~ 
at the time of the sale did not go so far as that. The Court 
has full power to regulate its procedure, but that does not mean 
that a man may not be heard at all until security is furnished by 
him. Under O. 21, r. 90, as originally framed by this Court, 
security could be required before the application was admitted. 
That did not mean, however, that an order requiring security 
might be passed without hearing the person affected by the 
order. In fact it would be wrong of a Court to pass any such 
order without hearing the applicant. In order to prevent any 
misunderstanding as to the effect of the first proviso to O. 21, 
r. 90 this Court has reframed it and the proviso now reads as 
follows: 


“Provided that the Court may, after giving notice to the ecient call 
upon him before admitting the application either to furnish security to the 
satisfaction of the Court for an amount equal to that mentioned in the sale 
warrant or to that realized by the sale whichever is less, or to deposit such 
amount in Court.” 

This puts it beyond all controversy that an opportunity 
must be given to an applicant of showing cause before an order 
requiring security is passed against him. Although this 
amendment was made subseqtient to the District Munsif’s order 
in this case, the proviso, as it then stogd, should be read as 
giving a right to the applicant to be heard on the matter of 
security. That opportunity was given to the appellant and 
consequently he has no grievance. 

His learned advocate has, however, argued that the Court 
has no power in any circumstances to require security to be 
furnished. He says that although the filing of an application 
may be entirely unwarranted, the Court cannot insist on security 


- being furnished. That is an argument which we are not pre- 


pared to accept. A person has the right of being heard, but 
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once he has been heard, the Court can put him on terms before 
allowing him to proceed further with such a matter. We hold 
that the rule as it stood in 1937 was intra vires the Court's 
powers and that therefore the District Munsif had power to 
pass the orders which he did on the 26th June and on the 19th 
August, 1937, 


The result is that the appeal succeeds so far as it concerns 
the decree of tke District Court requiring the appellant to file a 
fresh application under S. 47, but it stands dismissed in all 
other respects. Inasmuch as the second respondent has succeed- 
ed on the main question, that relating to the validity of the first 
proviso to O. 21, r. 90, we consider that he is entitled to his 
costs. 

The District Munsif will now be directed to proceed with 
the hearing of the petition so far as it concerns the allegations 
which do not relate to O. 21, r. 90, and security will not be 
required. 

The second petition filed in pursuance of the order of the 
District Judge is unnecessary and will be withdrawn by the 
-appellant. 

K. S. Appeal allowed in part. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WADSWORTH. 


Aravapalli Viresam .. Petitioner” (Res- 
pondent-Plainttf ) 

Vv. 
“Gurram Adinarayana and others .. Respondents (Pets- 


tioners-Defendants). 


Criil Procedure Code (V of 1908), S. 115—Revision—Ex parte decree— 
Setting aside of—Fimding not recorded for setting aside of decree—Whether 
finding required tinder the Code—Interference in revision whether justifiable. 

Interference in revision under S. 115, Civil Procedure Code, depends on 
some error pertaining to jurisdiction. If the recording of a finding regarding 
the presence of sufficient cause for interference is not a mandatory require- 
ment for an order setting aside an ex parte decree under O. 9, r. 13, Civil 
‘Procedure Code, it cannot be said that such an order is passed without juris- 
diction merely because the Judge does not set forth the reasons for passing 
the order. It is most desirable that a finding on the facts should be given 
explicitly but the absence of sucha finding is not a ground for interference 
un revision. . 

* C. R P. No. 90 of 1939. 22nd April, 1940, 

123 : 
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Venkatarama Aiyar v. Romaswami Atyar, A.1.R. 1936 Mad. 524, followed. 
Vatthi Chetti v. Govindam Pillai, (1931) M.W.N. 239, dissented from. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Narasaraopet dated 6th December, Do5 
and passed in I. A. No. 177 of 1938 in O. S. No. 2 of 1937. 

V. Govindarajacharnt for Petitioner. 

K. Kotayya for Respondents. 

The Court delivered the following 


JupcMENT.—The petitioner seeks to revise an order setting 
aside an ex. parte decree against the respondents on terms that 
the respondents should deposit suit costs which deposit was 
made. 

The only contention which might call for interference in 
revision is that by inference from the terms of O.9,r. 13, Civil 
Procedure Code, it is obligatory, upon the Court to record a 
finding that the defendant who seeks to set aside an ex parte 
decree was prevented by sufficient cause from appearing. In 
the present case, the respondents filed an afhdavit alleging 
sufficient cause for their non-appearance. There was a counter- 
affidavit filed by some lawyer acting for the lawyer of the 
plaintiff denying these allegations. The learned District Munsif 
does not discuss the truth of the allegations on one side or the 
other but simply lays down the terms upon which the ex parte 
decree should be set aside. Now, O. 9, r. 13 merely requires 
the applicant to satisfy the Court that summons was not duly 
served or that he was prevented by any sufficient cause from 
appearing. It does not in terms require the Court to record a 
finding that it is so satisfied. There are two decisions of single 
judges of this Court taking opposite views on this question 
whether it is obligatory upon the Court to record a finding. Anan- 
thakrishna Aiyar, J., in the case of Vahi Chetti v. Govindam 
Pilla holds that it is mandatory to record such a finding. The 
only authority quoted is the decision of the Privy Council in 
Tasadduk Rasul Khan v. Ahmad Husain®, a decision which 
is not in any way concerned with setting aside ex parte 
decrees, but has to do with setting aside sales in execution 
for material irregularities. Moreover, I have been unable 





° 1; (1931) M.W.N. 239. 
2. (1893) L.R. 20 L.A. 176: LL.R. 21- Cal. 66 at 67 (P.C). 
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to find in the report of that decision the observation upon 
which the learned Judge relies. I must take it that 
the decision of Ananthakrishna Aiyar, J., is not based on 
authority. There is a more recent decision of Stodart, J., in 
Venkatarama Atyar v. Ramaswami Aiyarl, in which the learned 
Judge observes that while it is most desirable that the Court 
should state why it thinks the e+ parte decree should be set 
aside, O. 9, r. 13, Civil Procedure Code, does not make it obliga- 
tory for the Court to state its reasons and he holds that the 
failure to record findings on the merits of the case is nota 
ground for interference in revision. With great respect to the 
learned Judge who held the contrary view, it seems to me that 
the view of Stodart, J., is correct. Interference in revision 
under S. 115, Civil Procedure Code, depends on some error 
pertaining to jurisdiction. If the recording of a fndirig 
regarding the presence of sufficient cause for interference is not 
a mandatory requirement for an order setting aside an ex parte 
decree it cannot be said that such an order is passed without 
jurisdiction merely because the learned Judge does not set forth 
the reasons for passing the order. It is of course most desirable 
that a finding on the facts should be given explicitly but I am 
of opinion that the absence of such a finding is not a ground for 
interference in revision. 


The Revision Petition is therefore dismissed with costs. 
KEC l Petition dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Appellate Jurisdiction. ] i 
PRESENT:—SIrk ALFRED HENRY LIoneL LEACH, Chief 
Justice AND MR. Justice Horw1i. 


D. D. Italia and another .. Appellants" (Plaintiffs) 
UV. j 
The Official Assignee of Madras and Respondents (Respon- 
others. dents). 


Presidency Towns Insolvency Act (III of 1909), Ss. 53, 108 and 100— 
Order for administration of estate of a deceased person tn insolvency—Effecit 
on pending atiachment in execution against estate of the deceased. 

There is no difference between the administration of the estate of an in 
solvent who is alive and the administration of the estate of a person who dies 

— n 
- 1. A.I.R. 1936 Mad. 524. 
*O. S. A. No. 27 of 1940. 12th September, 1940. 
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insolvent, but was not adjudicated before his death. The administration in 
insolyency of a deceased debtor’s estate under S. 108 of the Presidency 
Towns Insolvency Act must necessarily mean that the uncharged assets of 
the estate are to be utilised for the benefit of the general body of creditors, 
and, as a mere attachment creates no charge, an attaching creditor against the 
estate is in no better position than any other ordinary creditor. If he were, 
there would be little virtue in the provisions of Ss. 108 and 109 of the Act. 


Rrisknaswami Mudaliar v. Oficial Assignee of Madras, (1903) 13 M.L.J. 
278: I.L.R. 26 Mad. 673 (F.B.) and Manickam Chettiar v. Income-tax Officer, 
Madura South, (1928) 1 M.L.J. 351: I.L-R. (1938) Mad. 744 (F.B.), followed. 


Ananthapadmanabhaswami v Official Receiver, Secunderabad, (1933) 64 
M.L.J. 562: L.R. 60 I.A. 167: I.L.R. 56 Mad. 405 (P.C.), referred to and 
explained. 

Appeal against the decree of the Hon’ble Mr. Justice 
Mockett dated 23rd February, 1940 and made in the exercise 
of the Ordinary Original Civil Jurisdiction of the High Court 
in Application No, 115 of 1940 in E. P. No. 19 of 1939 in 
C. S. No. 154 of 1938. 


R. Purushothama Asyangar and T. Aravamuda Atyangar 
for Appellants. 

T. V. Subramania Atyar, T. V. Srinivasan and C. R. Raja- 
gopalachariar instructed by King and Partridge for Res- 
pondents. 


The judgment of the Court was delivered by 


The Chief Justice.—This appeal raises two questions of law 
with regard to the administration in insolvency of the estate of 
a deceased person. On the 15th July, 1938, one S. V. Kanna- l 
bhiran Pillai died, and by an order of the Original Side of this 
Court passed on the 18th April, 1939, it was directed that his 
estate should be administered in insolvency under the provisions 
of S. 108 of the Presidency Towns Insolvency Act. The 
appellants are creditors. On the 9th August, 1938, they obtained 
a decree against the deceased’s estate in C. S. No. 154 of 1938. 
In execution proceedings filed on the 2@th January, 1939, they 
attached the deceased’s interests in certain immovable property, 
which was the subject-matter of another suit, C. S. No. 189 of 
1938 and in movable properties, which were in dispute in a 
third suit, C.S. No. 198 of 1939. The movable properties 
included a sum of Rs. 483-7-10 which was standing to the credit 


-of the deceased in the books of the Egmore Benefit Society. A 
‘garnishee order was issued by the Court in respect of this sum 


on the 13th February, 1939 and the money was paid into Court 
on the 27th March, 1939. 
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The first question which arises is whether the order of this 
Court directing tbe estate to be administered in insolvency puts 
an end to the execution proceedings and relegates the appellants 
to the position of ordinary creditors. The second question is 
whether the appellants’ claim to the sum of Rs. 483-7-10 paid 
into Court by the Egmore Benefit Society stands on a different 
footing from their claims in respect of the other attached pro- 
perties. 


S. 108 (1) of the Presidency Towns Insolvency Act 
provides that a creditor of a deceased debtor, whose debt would 
have been sufficient to support an insolvency petition had the 
debtor been alive, may present a petition to the Court praying for 
an order for the administration of the estate of the deceased 
under the Presidency Towns Insolvency Act. Sub-S. (2) states 
that, on the prescribed notice being given to the legal representa- 
tive of the deceased debtor, the Court may, upon proof of the 
debt, unless it is satisfied that there is a reasonable probability that 
the estate will be sufficient for the payment of the debts owing 
by the deceased, make an order for the administration in insol- 
vency of the estate. Sub-S. (3) says that a petition of this 
nature shall not be presented after proceedings have been com- 
menced for the administration of the deceased debtor’s estate, 
but in that event, on proof that the estate is insufficient to pay 
its debts, the Court may transfer the proceedings to the Court 
exercising jurisdiction in insolvency under the Act. 


S. 109 (1) provides that, upon an order being made for 
the administration of a deceased debtor’s estate under S. 108, 
the property of the debtor shall vest in the Official Assignee, 
who shall forthwith proceed to realise and distribute the assets 
in accordance with the provisions of the Act. Sub-S. (2) of 
- this section says that with the modifications ihereinafter men- 
tioned, all the provisions of Part III of the Act, shall, so far as 
they are applicable, apply to the case of an administration order 
in like manner as to an order of adjudication under the Act. 
The only modification is in sub-cl. (3) which makes the proper 
funeral and-testamentary expenses incurred by the legal repre- 
sentative of the deceased debtor a preferential claim payable in 
full in priority to.all other debts. Part III of the Act contains 
the provisions with regard to the administration of tht property 
of an insolvent and included in this part is S. 53, the first 
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sub-section of which reads as follows: 


“Where execution of a decree has issued against the property of a 
debtor, no person shall be entitled to the benefit of the execution against the 
Official Assignee, except in respect of assets realized in the course of the 
execution by sale or otherwise before the date of the order of adjudication, 
and before he had notice of the presentation of any insolvency petition by or 
against the debtor.” 


The learned advocate for the appellants has conceded that, 
if S. 53 applies to an administration of a deceased debtor’s 
estate under Ss. 108 and 109 his clients are out of Court, except 
as regards the sum of Rs. 483-7-10 paid into Court by the 
Egmore Benefit Society. This case was decided on the Original 
Side by Mockett, J., who held that S. 53 is not applicable to 
proceedings under Ss, 108 and 109 and in this connection relied 
on the judgment in Hasluck v. Clarki. The learned Judge, 
however, decided against the appellants on the ground that in 
this country an attachment confers no title and creates no 
charge, relying here upon the decision in Re Prem Lal Dhar: 
Ex parte The Official Assignee® and Nicholson Town Bank, 
Ltd., Tanjore v. Varadarajulu Natdus. 
`” In Re Prem Lal Dhar: Ex parte The Official Assignee, the 
Calcutta High Court also held that S. 53 is not applicable to 
cases of administration under Ss. 108 and 109 and discussed 
Hasluck v. Clarki. In Hasluck v. Clark}, the Court of Appeal 
said that an order for the administration of the estate of a 
deceased debtor under S. 125 of the Bankruptcy Act, 1883 
(which corresponds to S. 108 of the Presidency Towns Insol- 
vency Act) is not equivalent to a receiving order for the 
purposes of S. 45 of the Act (which corresponds to S. 53 of the 
Presidency Towns Insolvency Act) and that a creditor who had 
proceeded in execution was entitled to retain as against the 
trustee of the debtor’s estate, the benefit of an execution not 
completed before the date of the administration order. In that 
case a writ of fieri facias had issued. BY S. 26 of the Sale of 
Goods Act, 1893, it was enacted that a writ of fieri factas 
should bind the property in the goods of the execution debtor as 
from the time when the writ was delivered to the sheriff to be 
executed. Therefore S. 45 of the Act could not apply. The 
Calcutta High Court, in following Hasluck v. Clark1 on the 
question of the applicability of S. 53 (1) of the Presidency 
a aaa 


1, (1899) 1Q B.D. 699. 2. (1917) I.L.R. 44 Cal. 1016, 
. 3. (1938) M.W.N. 1127. 
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Towns Insolvency Act, held that an attachment in India only, 
prevents alienation and does not confer any title or create any, 
charge or lien on the property such as attaches in England upon 
seizure under the writ of fieri facias. In these circumstances 
the attaching creditor in India has merely the right of sharing 
tateably with the other creditors of the estate. 


For the purpose of this appeal it is not necessary to decide 
whether S. 53 of the Presidency Towns Insolvency Act applies 
to the administration in insolvency of a deceased debtor’s 
estate, because it is manifest that in any event the appellants are 
not entitled to succeed, except as regards the sum of 
Rs. 483-7-10 paid into Court by the Egmore Benefit Society. 
There are two decisions of this Court, each by a Full Bench, 
which lay down that in this country an order of attachment 
does not create any charge. The first decision was in Krishna- 
swami Mudaliar v. Oficial Assignee of Madras, where it was 
said that the effect of an attachment under the Code of Civil 
Procedure was to prevent alienation and not to confer title. 
The second decision was in Manickam Chettiar v, Income-tazx 
Officer, Madura South, where it was again contended that 
inasmuch as an attachment had taken place the petitioner was in 
the position of a secured creditor. It was pointed out that this 
question had been decided by this Court in Krishnaswams 
Mudaliar v. Official Assignee of Madrast and that the Privy, 
Council in Ananthapadmanabhaswami v. Official Recewer, 
Secunderabad’ had not overruled it, as was suggested. The 
Judicial Committee had refused to go into the question and 
reserved their decision for a future occasion. The judgments 
in Krishnaswami Mudaliar v. Official Assignee of Madras and 
Manickam Chettiar v. Income-tax Officer, Madura Southa 


‘conclude the question so far as this Court is concerned. It may, . 


be mentioned, however, that the Calcutta High Court gave a 
similar decision in Soobul Chunder Law v. Russick Lal Mittert, 
which was also decided by a Full Bench. 

As the result of decisions of this Court we must hold that 
in India no charge is created by an attachment and when the 
judgment-debtor becomes an insolvent the attachment falls to 





1. (1903) 13 M.L.J. 278: LL.R. 26 Mad. 673 (F.B.). 
2. (1938) 1 M.L.J. 351: I.L.R. (1938) Mad. 744 (F.B.), 
3. (1933) 64 M.L.J. 562: L.R. 60 LA. 167: LL.R. 56 Mad, 405 (P.C). 
4. (1888) LL.R. 15 Cal. 202 (F. B.). 
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the ground, provided, of course, that the attachment has not 
resulted in a sale. There is no difference here between the 
administration of the estate of an insolvent who is alive and the 
administration of the estate of a person who dies insolvent, but 
was not adjudicated before his death. The administration in 
insolvency of a deceased debtor’s estate under S. 108 of the 
Presidency Towns Insolvency Act must necessarily mean that 
the uncharged assets of the estate are to be utilised for the 
benefit of the general body of creditors and, as a mere attach- 
ment creates no charge, an attaching creditor is in no better 
position than any other ordinary creditor. If he were, there 
would be little virtue in the provisions of Ss. 108 and 109 of 
the Act. l 

The learned Offcial Assignee has conceded tbat, if the 
attachment has resulted in a sale and the sale proceeds are in 
Court, the attaching creditor is entitled irrespective of S. 53, to 
the inoney or so much of it as is necessary to meet his claim. 
Except as regards the sum of Rs. 483-7-10 paid into Court by 
the Egmore Benefit Society the attachments have not resulted in 
the realisation of any of the assets attached. With regard to 
the Rs. 483-7-10 it has transpired that after the Egmore Benefit 
Society had paid the money into Court the Master passed an order 
giving the appellants the right to withdraw it from Court. The 
matter has gone beyond the interim order stage and in these 
circumstances the learned Official Assignee has rightly conceded 
that the appellants are entitled to this money. 

The result is that the appeal will be allowed to the extent 
of this sum of Rs. 483-7-10, but it will stand dismissed in all 
other respects. As the appellants have ın the main failed 
there will be no order as to costs in the appeal. 

K. C. —— Appeal allowed in part, 


) [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—S1k ALFRED Henry Lionget Leacu, Chief 
Justice, Mer. Justice KING AND Mr. JUSTICE PaTANJALI 
SASTRL 
Ponnapalli Venkatappayya and Appellanits* (Petitioners- 
another Respondents-A ppeltants ) 
v. 
Pushadapu Ramaswami and others .. Respondents. 


er a OEE 


*A_ A.A. Os. Nos. 185 and 18 of 1938 and 30th September, 1940. 
C. M. Ps. Nos. 4171 and 4172 of 1940. 


Fa) 
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Mesne profits—Landlord and tenani—Suit for ejectment resisted by tenant 
claiming occupancy rights—Swuit decreed and tenant dispossessed—Tenant 
ultimately succeeding before Judicial Commitiee—Claim for mesne profits in 
restitution—Rent payable for E A ulead s right to deduction— 
Interest on mesne profits—Right to. 

Certain tenants resisted suits for ejeciment on the ground that they had 
occupancy rights. The suits were decreed by the District Munsif and there- 
upon the landlord entered into possession. The decrees were affirmed on 
appeal and second appeal. Ultimately however the Judicial Committee 
reversed the decisions and held that the landlord was only entitled to mel- 
waram right, the kudtwaram right being vested in the tenants. In applications 
by the tenants for restitution, 

Held, that the tenants were merely entitled to be put in the position 
which they would have been in had they been enjoying the kudiwaram right 
throughout the period of dispossession. The value of the kudiworaom right 
is represented by the net value of the produce less the portion which must be 
delivered to the landholder as the holder of the melwaram right 

Lakshmi Narasimha Rao v. Seetharamaswami, (1916) 3 L.W. 405, over- 
ruled. 

Golkonda Rumachandrudu v. Inuganti Venkaia Narasimha Rao Garu, 
(1923) 44 M.L.J. 486 and P. C. Tagore v. Mathura Kanta Das, (1937) 41 C.W. 
N. 1015, approved. 

The tenants are entitled to interest on the mesne profits from the date of 
the order granting restitution to date of payment or realization. 


Appeal against the order of the Court of the Subordinate 
Judge of Tenali dated 31st March, 1938 and made in A. S. 
No. 51 of 1937 (A. S. No. 201 of 1937, District Court, Guntur) 
preferred against the order of the Court of the District Munsif 
of Repalle in E. P. No. 231 of 1936 in O. S. No. 209 of 1922 
and petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to scale 
down the debt in A. A. A. O. No. 185 of 1938, etc. 


These appeals, memoranda of objections and petitions 
for scaling down the suit debt under the Agriculturists’ Relief 
Aci, coming on for hearing on 29th August, 1940, the Court 
(King, J.) made the following 


ORDER. : 


o 

The subject-matter of these appeals is a claim by the respon- 
dents to mesne profits put forward in the following circumstances. 
The appellants filed suits in 1922 to eject the respondents from 
tbeir holdings. The respondents pleaded that they had occupancy 
rights and could not be ejected. In spite of that plea, decrees were 
passed in favour of the appellants, and in July, 1923, the appellants 
took possession of the property concerned. Litigation continued 
until it finally reached the Privy Council which held i in 1929 that 
the property was part of an estate and that the tenants had occu- 
pancy rights. Shortly after this decision was given the tenants 
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resumed possession of the land. The tenants then applied for 
restitution under S. 144, and there is now a decree in their favour 
for mesne profits with interest from the period when the appellants 
took possession until the period in 1929 when possession was re- 
sumed by the respondents. The appellants in the proceedings in 
the Courts below raised the contention that they should be allowed 
credit in the calculation of mesne profits for the rent on the pro- 
perty which would have been due to them during this period if the 
tenants had remained in possession. That contention was negativ- 
ed by the Court of First Instance and by the lower appellate Court, 
and is now the subject-matter of these appeals. There are also 
memoranda of cross-objections in which the respondents contend 
that mesne profits should be allowed for a further period of two 
or three years after 1929. 

In regard to the subject-matter of the appeals, the lower 
appellate Court follows the decision of a Bench of this Court in 
Lakshmi Narasimha Rao v. Seetharamaswams and it cannot, I 
think, be successfully argued that that authority does not apply to 
the facts of this case. It seems to me to apply in every respect to 
those facts and, if I were proceeding to dispose of these appeals 
sitting singly I would feel myself also bound by it. At the same 
time, with the greatest respect to the learned Judges who decided 
that case, I am unable to see any principle which would justify that 
decision in the face of the clear language of S. 144 itself. Sada- 
siva Aiyar, J., seems to base his decision merely upon the fact that 
during certain faslis the plaintiff himself was in possession and 
therefore can claim no rent. S. 144 says: 

“Where and in so far as a decree is varied or reversed, the Court of 
First Instance shall, on the application of any party entitled to any benefit by 
way of restitution or otherwise, cause such restitution to be made as will, so 


far as may be, place the parties in the position which they would have occu- 
pied but for such decree.” 


It seems to me clear that, if a defendant resists a suit for 
ejectment on the ground that he has occupancy rights and if it is 
finally determined in appeal that his claim for such occupancy right 
is good, the result is that the first Court which has granted a decree 
for ejectment ought to have granted a decree dismissing the suit 
and the successful appellant is under S. 14 to be put in the same 
position as he would have occupied had the Court of First Instance 
dismissed the suit against him. In this case the respondents 


‘claimed occupancy rights and of course as a corollary to occupancy 


rights there is the obligation on the part of the respondents to pay 
rent to their landlord. If the landlord’s suit in the Court of First 
Instance hgd been dismissed, the result would be that the posses- 








1. (1916) 3 L.W. 405. 
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sion of the defendants would have been confirmed and that during 
the years for which they now claim mesne profits they would have 
been liable to pay rent. I can see no logical principle upon which 
the present claim of the appellants that the amount of rent should 
be deducted from the amount of mesne profits calculated can be 
resisted, and, with very great respect, I consider that the decision 
in Lakshmi Narasimha Rao v. Seetharamaswamil requires re-con- 
sideration. There is a recent decision of the Calcutta High Court 
to which my attention has been called which has decided this point 
in a manner directly opposed to the decision in Lakshmi Narasimha 
Rao v. Seetharamaswamil. It is P.C. Tagore v. Mathura Kanta 
Das2. In view of this conflict of decisions and in view of my very 
strong feeling that the decision in Lakshmi Narasimha Rao v. 
Seetharamaswamil requires re-consideration, I submit the recoras 
in these appeals to His Lordship the Chief Justice with a recom- 
mendation that, if he thinks fit, the appeals be posted before a 
Bench. 

These appeals, memoranda of objections and petitions, 
coming on for hearing this day, the Court delivered the follow- 
ing judgment. 

V. Gouindarajachani for Appellants. 

Y. G. Krishnamurthi for Respondents. 


The judgment of the Court was delivered by 

The Chief Justice.— These appeals can conveniently be dispos- 
ed of in one judgment. They arise out of two suits, O. S. No. 
209 of 1922 and O. S. No. 212 of 1922 of the Court of the 
District Munsif of Repalle. The appellants were the plaintiffs. 
They asked for the ejectment of the respondents from lands 
which the respondents had beld as their tenants, notices to quit 
having been served upon them. It was the case of the appellants 
that the notices terminated all right of occupancy. The respon- 
dents strongly contested this contention. Their case was that 
the lands constituted part of an estate within the meaning of the 
Madras Estates Land*Act, 1908. The District Munsif rejected 
the respondents’ plea and decreed the suits. The District Mun- 
sif’s judgment was concurred in by the Subordinate Judge of 
Tenali and by this Court in second appeals. The respondents, 
however, carried the matter to the Privy Council and the Judi- 
cial Committee reversed the decisions of this Court and of the 
Courts below on the ground that the lands did form part of an 
estate within the meaning of the Act. Consequently the 


J]. (1916) 3 L.W. 405. 2. (1937) 41 CW.N 1015. 
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appellants were only entitled to the melwaram right, the kudi- 
waram right being vested in the respondents. 
As the result of the decree passed by the District Munsif 


‘the appellants went into possession on the 3rd July, 1923, but 


by reason of the decision of the Privy Council the respondents 
were entitled to resume possession, which they did soon after 
judgment had been pronounced by Judicial Committee. Not- 
withstanding this the respondents did not apply for restitution 
until 1936. Having won in the Privy Council they were entitled 
under the provisions of S. 144 of the Code of Civil Procedure 
to be placed in the position which they would have occupied but 
for the decrees passed by the District Munsif. Therefore they 
were entitled to recover from the appellants what they had lost 


‘by being deprived of the kudswaram right. They claimed, 


however, that they were entitled to the whole of the mesne 
profits of the lands from the 30th September, 1922, the date on 
which the suits were decreed, to the date in 1931 when they 
regained possession, without any deduction in respect of rent. 
In the course of the hearing of the restitution application before 
the District Munsif the respondents abandoned their contention 
that they were entitled to restitution as from the 30th September, 
1922, and accepted the 3rd July, 1923, the date on which the 
appellants went into possession, as being the proper starting 
point, as it obviously was. The District Munsif held that the 
period expired in 1929 when the respondents regained possession 
and not in 1931, but he upheld their main contention that they 
were entitled to the whole of the profits of the lands without 
any deduction for rent. In this connection the District Munsit 
relied on Lakshmi Narasimha Rao v. Seetharamaswamit, The 
appellants appealed to the Subordinate Judge of Tenali, who 
also felt himself bound by that decision and therefore concurred 
in the judgment of the District Munsif. The present appeals 
are from the decrees of the Subordinafe Court. They have 
been placed before a Full Bench as King, J., before whom the 
appeals came in the first instance was of the opinion that the | 
decision in Lakshmi Narasimha Rao v. Seetharamaswamst 
required re-consideration. 


In Lakshmi Narasimha Rao v. Seetharamaswamti1, Sadasiva 
Aiyar and Moore, JJ., held in similar circumstances that the 
ae, Ne E E 


1. (1916) 3 L.W. 405. 
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tenants who had been dispossessed as the result of proceedings 
taken by the landholder were entitled to the mesne profits of the 
lands for the period for which they were out of possession 
without any deduction of rent. The basis of this decision was 
that the expression ‘mesne profits’ meant ‘those profits which the 
person in wrongful possession of such property actually received.” 
The learned Judges, however, overlooked the real position. The 
tenants were only entitled to restitution and therefore they 
were merely entitled to be put in the position which they would 
have been in had they been enjoying the kudiwaram right 
throughout the period of dispossession. The value of the 
kudtwaram right is represented by the net value of the produce, 
less the portion which must be delivered to the landholder as the 
holder of the melwaram right. It is not a matter of the award- 
ing of mesne profits in the sense ordinarily meant. As already 
indicated the tenants are merely entitled to recover the value of 
that part of the produce of the land which would have been theirs 
had they been allowed to remain in possession. We consider that 
the decision in Lakshmi Narasimha Rao v. Seetharamaswam#+ is 
clearly wrong and should be overruled. It may be added that the 
correct view was taken by another Bench of this Court (Oldfield 
and Venkatasubba Rao, JJ.) in Golkonda Ramachandrudu v. 
Inugants Venkata Narasimha Rao Garu®, A similar decision 
was given by the Calcutta High Court in P. C. Tagore v. 
Mathura Kania Das’, It follows that the appellants are entitled 
to succeed in their appeals. 


The respondents have filed memoranda of cross-objections. 
They raise two questions. The first one is whether the Subordi- 
nate Judge has correctly calculated the yield from the lands. 
The second one is whether the respondents are entitled to more 
interest than was granted to them. There is no substance in 
the first contention. „The Subordinate Judge after a detailed 
examination of the evidence came to the conclusion that the 
District Munsif was right in the figures at which he arrived. 
As there was evidence to support the finding of the Subordinate 
Judge it ts conclusive. The first point therefore goes, but there 
is substance in the second contention. The Subordinate Judge 
refused to allow the respondents interest on the amounts which 
they were entitled to by way of restitution after the date of the 


Se — m o 
1. (1916) 3 L.W. 405. 
2 (1923) 44 M.L.J. 486. 3. (1937) 41 CW.N. 1015. 
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institution of the applications. Here he was wrong. It is true 
that the respondents were guilty of delay, but having succeeded 
they were entitled to an order requiring the appellants to pay 
interest from the date of the order to the date of payment or 
realization. 


The two cases will be remanded to the trial Court with the 


_direction to calculate in the light of this judgment the sums to 


which the respondents are entitled and they will receive interest 
at the Court rate on the amounts due from the date of the 
order of the District Munsif on the restitution applications to 
the date of payment or realization. 

The appellants have filed applications for the scaling down 
of the debts under the Madras Agriculturists’ Relief Act. These 
applications will also be remanded to the trial Court for 
disposal. 

The parties will pay and receive proportionate costs 
throughout. 


K.S. Appeals allowed and cross- 
objections allowed in part. 





[FULL BENCH.] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT: —SIR ALFRED HENRY Lionget Leaca, Chsef 
Justice, MR. Justice Kinc AND MR. JusTICE PATANJALI 
SASTRI. 


Annasami Aiyangar alias Rama- <Appellanis* (Defendants 2, 
swami Aiyangar and others 6,7,10 and L. Rs. of 4th, 
9th and 11th Defendants) 
Vv: 
Nithiyapadi Adivarachari and Respondents (Plaintiff and 
others. Defendants 1, 8, 12 and 
13). 


Limitation Act (IX of 1908), Art. 120—Applicabthity—Lawful holder of 
hereditary office enjoying emoluments—To be regarded as being in possession 
of office—Interference wiih performance of duties of office—Sutt to restrain 
—Art.120 not apphcabdle. 


Where a person is admittedly the lawful holder of an office and he is 
enjoying its emoluments, he must in law be regarded as being ln possession 
: ° $ 





*S.A. No. 274 of 1935, 26th September, 1940, 
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of the office itself, especially where no one else is performing the duties of 
the office. He has a right to bring a suit at any time when the performance 
of his duties is interfered with. Every time there was interference with the 
plaintiff (the holder of the office of manirapushpom) in the performance of 
his duties the defendants (the archakas of the temple) were guilty of a 
fresh wrong and the plaintiff is entitled to institute a suit to restrain the 
defendants whenever he thought fit and Art. 120 of the Limitation Act has 
no application. 
Case-law discussed. 

Appeal against the decree of the Court of the Subordinate 
Judge of Cuddalore in A. S. No. 244 of 1933—O. S. No. 180 of 
1930 on the file of the Court of the District Munsif of 
Chidambaram. 

K. Rajah Atyar for Appellants. 


C. Padmanabha Atyangar and A. Srirangachariar for 
Respondents. l 


The judgment of the Court was delivered by 


The Chief Justicc.—This appeal came in the first instance 
before Venkataramana Rao, J , but as the learned Judge was of 
the opinion that its decision involved the consideration of the 
judgments of this Court in two cases which seemingly were in 
conflict he adjourned the hearing in order that the appeal might 
be placed before a Bench. The two decisions referred to by the 
learned Judge were decisions of Division Benches and in conse- 
quence it was deemed advisable that the appeal should be decided 
by a Full Bench. The two cases referred to by the learned 
Judge are Ponnu Nadar v. Kumaru Reddiar! and Appa Rao v. 
Secretary of State for India in Council8. They will be referred 
to in detail presently, but as it appears to us that this appeal 
involves the consideration of facts which are not common to 
the other two cases it is necessary to set out in some detail what 
the facts are. 


The suit out of which this appeal arises was filed by the 
first respondent in the ‘Court of the District Munsif of Chidam- 
baram for an injunction restraining the trustee and the archakas 
of the Sri Bhuvarahaswami temple at Srimushnam from inter- 
fering with ihe performance of the duties of his office of the 
mantrapushpam of the temple. The suit was dismissed by the 
District Munsif, but his decision was set aside on appeal by the 
Subordinate Judge of Cuddalore and the first respondent was 


1, (1935) 69 M.L.J. 739: LL.R. 59 Mad. 75. 
2. (1938) 2 M.L.J. 434, 
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held to be entitled to the relief sought by him. The appellants 
are the archakas of the temple. The office of mantrapushpam 
is an hereditary one and the first respondent succeeded to it on 
the death of his father in 1906. He is also the holder of two 
other hereditary offices in this temple—the offices of kaistka 
puranam and arulappadu. The appeal is only concerned with 
the office of mantrapushpam. The holder of the office of 
mantrapushpam has the right to receive from -archakas 
flowers and tulasi leaves for the purpose of consecration, which 
is performed by the recitation of mantrams by the mantrapush- 
pakar while he is holding them. After the consecration the 
flowers and tulasi leaves are handed to an archaka who then 
proceeds to offer them to the deity. The emoluments of the 
office of mantrapushpam in this temple consist of a ball of 
cooked rice per diem and twelve annas per month. The first 
respondent is a Vadagalai and the archakas of this temple are 
all Thengalais; and here we have the cause of the present litiga- 
tion and incidentally of other suits. The first respondent has 
never performed the duties of the mantrapushpam and the 
reason why he has not done so is also-traceable to the animosity 
between these two sects. The Subordinate Judge has in fact 
held that the office of mantrapushpam has been in abeyance for 
over forty years. In 1918 the frst respondent decided to take 
action with the object of preventing interference with the per- 
formance of the duties of his office and in that year he filed O. 
S No. 66 of 1918 in the Court of the District Munsif, Vriddha- 
chalam. In that suit the respondent asked for an injunction 
restraining the trustee from interfering with the performance 
by him of the duties cast upon him as the holder of all the three 
offices. The District Munsif granied him a mandatory injunc- 
tion on the 30th June, 1920. The trustee appealed to the 
Subordinate Judge, but the only result was that the injunction 
was changed from mandatory to prohibitory in character. In 
‘these proceedings the archakas were not made parties. In 1922 
the first respondent filed O. S. No. 178 of 1922 against the 
“trustee and the archakas for an injunction preventing them 
from interfering with him in the performance of his office of 
kaisika puranam but in this suit he asked for no relief in 
respect of obstruction in the performance of the duties devolving 
on him ag the. holder of the other two offices. The-District 
Munsif granted him an injunction on the 23rd July, 1924, and 
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this was confirmed by the Subordinate Judge on appeal on the 
22nd October, 1927. 

On the 10th January, 1929, the first respondent filed the 
suit out of which this appeal arises and, as already indicated, 
here he sought an injunction prohibiting the trustee and the 
archakas from interfering with his performance of the duties of 
the office of mantrapushpam. It was denied by the defendants 
that this office was hereditary and that the first respondent was 
entitled to it. It was also contended that the suit as framed was 
bad, because there was no prayer for a declaration. The further 
plea that the suit was barred by limitation was also advanced: 
The District Munsif held that the office was hereditary and that 
the first respondent was entitled to it, but he upheld the other 
objections advanced by the defendants. He considered that the 


suit was bad because there was no prayer for a declaration-of > 


right to the office and that it was barred by Art. 124 of the 
Limitation Act. In his opinion the archakas had gained a right 
to the office by adverse possession. The Subordinate Judge 
agreed with the District Munsif that the office was hereditary 
and that the first respondent had a title to it, but he considered 
that the District Munsif erred in holding that the suit as framed 
could not be maintained and that it was barred by limitation. 
With regard to the plea of the defendants that the suit was bad 
because no declaration was asked for the Subordinate Judge 
considered that the relief sought did involve a prayer for a 
declaration. On the question of limitation the Subordinate 
Judge held that Art. 124 had no application and that there was 
a recurring cause of action. These are-the.facts as stated at 
the Bar and the only question which this Court has been called 
upon, to decide is the question of limitation. 


It will be here convenient to refer to the decisions in Ponnu 
Nadar v. Kumaru Reddiarl and Appa Rao v. Secretary of 
State for India in Céuncil2, In the first of these cases certain 
Nadars, in a suit filed in 1923 in the Court of the Additional 
District Munsif of Tinnevelly, claimed that they and their 
castemen had å right to pass in procession over a certain route 
composed of public streets in the village in which they lived. 
The defendants were other castemen of the village who denied 
this right. In 1918 two attempts were made by the plaintiffs to 


1. (1935) 69 M.L.J. 739: I.L.R. 59 Mad. 75. 
2. (1938) 2 M.L.J. 434. 
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take marriage processions along this route. In 1900 the Joint 


Magistrate passed an order under S. 147 of thé Code of Criminal 
Procedure, directing that no organised procession of Shanars or 
Christians should pass along these streets until a Civil Court 
had declared their right to do so. The defendants contended 
that, inasmuch as the suit had been filed more than six years 
from the date of the order, it was barred by Art. 120 of the 
Limitation Act. The Court held that this contention must 
prevail and that the plaintiffs’ community had for ever lost their 
right to file a suit to establish a right to pass along these streets 
in procession. The Court also considered the question whether 
there was here a continuing wrong and decided that there was 
not. While it may be that the decision to apply Art. 120 in 
that case is open to question—the Court is not called upon to re- 
consider the decision here—the facts are so very different from 
the facts in the present case that we are unable to regard it as 
having any application. 


The second case, Appa Rao v. Secretary of State for 
India in Council, is also concerned with facts which are very 
different to the facts in the present case. Appa Rao v. 
Secretary of State for India in Council, involved the right to 
land which .had formed the beds of certain tanks. It was held 
that a bare repudiation of.a person’s title without an overt act 
would not make.it incumbent upon him to bring a declaratory 
suit. A party had, it was said, the right to elect when he could 
bring a suit for vindicating his right after there had been succes- 
sive denials of his title. In that case an adverse order had been 


passed by the Collector and no action had been taken on it. The 


persons affected by the order were still in possession of the land 
and it was held that they could decide when it was necessary for 
them to take action to vindicate their title. The only common 
factor in that case and in the one now betore us is the possession 
of the plaintiffs; in that case the plaintiffs were in possession of 
the land and in this case the plaintiff is in possession of the 
office. Certain observations in Appa Rao v. Secretary of State 
for India in Councill, could be applied to the present case, but 


‘in view of the dissimilarity of the two cases in point of fact we 


prefer not to base our decision upon it. 
A LT 


1. (1938) 2 M.L.J. 434. 
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It has been argued by Mr. Ramaswami Aiyar on behalf 
of the appellants that the Court should hold that in law the 
first respondent is not in possession of his office because he has 
not performed the duties thereof, but he has failed to 
produce any authority in support of his contention. The 
first respondent is admittedly the lawful holder of the 
office and it is common ground that he received the emoluments, 
month by month, until 1927. The archakas admittedly do not 
claim to be in possession and it is not claimed that they have 
performed the duties of the office. This has been made quite 
clear in the judgment of the Subordinate Judge. It seems to 
us that, where a person is admittedly the lawful holder of an 
office and he is enjoying its emoluments, he must in law be 
regarded as being in possession of the office itself, especially 
where no one else is performing the duties of the office. We 
do not suggest, however, that the mere performance of the 
duties of the office by somebody else would constitute the 
person performing the duties the holder of the office. In our 
opinion it would not. Art. 124 of the Limitation Act has a 
bearing here. The article says that for a suit for possession 
of a hereditary office the period of limitation is twelve years 
from the time when the defendant takes possession of it adver- 
sely to the plaintiff, and the explanation which follows says 
that an hereditary office is possessed when the profits thereof 
are usually received or (if there are no profits) when the duties 
thereof are usually performed. Therefore, so far as the 
Limitatien Act is concerned, the plaintiff has only to show that 
he has been in receipt of the emoluments. 


In support of his argument that the archakas must be 
deemed to be in possession Mr. Ramaswamy Aiyar has referred 
to Kamalathammal v. Krishna Pillatl, Ambalavana Pandara 
Sannadhi v. Sri Minakshi Sundareswaral Devasthanam, Suppa 
| Bhattar v. Suppu SokRaya Bhaitar3 and Rajagopala Naidu v; 
Ramasubramama Aiyar*, but the effect of these cases is that 
mere possession of the emoluments without the performance of 
the duties of the office will not give a title by adverse possession. 
In none of those cases was the Court concerned with the position 
where the lawful holder of the office is in enjoyment of the 
emoluments. The first respondent is admittedly the lawful 





1, (1910) 20 M.L.J. 781. 2. (1914) 28 ML J. 217. 
3. (1915) 29 M.L.J. 558. 4. (1935) M,W.N. 503. 
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holder of the office and he has been in enjoyment of the emolu- 
ments. In these circumstances how can it be said that he has 
not the right to bring a suit at any time when the performance 
of his duties is interfered with? Mr. Ramaswamy Aiyar admits 
that Art. 124 has no application and relies entirely on Art. 120. 
That article could only apply if the first respondent was bound 
to take action when in 1921 the archakas prevented him carry- 
ing out his duties as the mantrapushpakar. But he was not 
bound to take action then if it did not suit him. He could 
abide his time. The interference which the archakas were 
guilty of did not affect his position as the lawful holder of the 
office. If the archakas interfered on another occasion it would 
only give rise to another cause of action. 


Many other cases have been quoted in the course of the 
arguments, but the only one which has any bearing is Jalandhar 
Thakur v. Jharula Dasi. That case was decided by the Privy 
Council. The widow of a shebait of a temple who had succeed- 
ed her deceased husband in the office mortgaged certain immov- 
able property together with her interest in the income of the 
temple. The mortgagee obtained a decree on his mortgage and 
in the sale held in execution proceedings bought the mortgaged 
property, of which he got possession in 1892. The widow died 
in 1900. The suit out of which the appeal arose was filed by 
the plaintiff for a declaration that he was entitled to receive the 
share of the temple income as it was inalienable. One defence 
set up was that the suit was barred by limitation by reason of 
the provisions of Art. 124. This argument was rejected by the 
Judicial Committee. The suit was not one fora hereditary office. 
This office could not be held by anon-Brahmin and the defendant 
who was not a Brahmin was not competent to become the she- 
bait and had not taken possession of the office. Adversely taking 
and appropriating to his own use a sharg of the surplus daily 
income from the offerings gave him no title to the office and 
therefore no right to a share in the income. On each occasion on 
which he received and wrongfully appropriated to his own use 
a share of the income to which the shebatt was entitled he com- 
mitted a fresh actionable wrong in respect of which a fresh suit 
could be brought against him by the shebatt. In the same way 
everytime the archakas of the temple with which this suit is 


a A 








1. (1914) 27M.L.J.100: LR 41 I.A. 267 : LLR.42 Cal. 244 (P.C). 
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concerned interfered with the first respondent in the perform- 
ance of his duties as the mantrapushpakar they were guilty of a 
fresh wrong. 

We consider that the Subordinate Judge was quite right in 
holding that Art. 120 has no application and that the first res- 
pondent was entitled to institute the suit whenever he thought 
fit. The appeal fails and will be dismissed with costs in favour 
of the first respondent. 


KeS: Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
[Ordinary Original Civil Jurisdiction. ] 
PRESENT :—MR., JUSTICE MOCKETT. 


Messrs. Trojan & Co. .. Plamtsffs* 
v. 
AL Al. Annamalai Chettiar .. Defendant. 


Contract Act (IX of 1872), S. 30-—-Wager—Deakngs in stocks and shares 
—Agreement to pay differences—Employment of broker—No arrangemeni 
between aciual buyer and seller—Right of broker to recover moneys due by 
chent—Plea of illegality whether sustainable. 

In transactions where a broker intervenes, especially in stock exchange 
transactions, it is extremely difficult to prove that the two parties to the 
contract, namely, the buyer and the seller have got any agreement that the 
transaction in question is in the nature of a gamble. Where the brokers 
acting on the instructions of the client executed his orders to buy or sell 
shares in the market and charged a commission for themselves, and the 
client did not know in any particular transaction who was the party selling 
to him or buying from him, and the brokers sued to recover moneys due by 
the client in respect of dealings so entered into, 

Held, that in such a case the brokers were entitled to recover the moneys 
due to them and that the client was not entitled to plead that the transactions 
entered into by him were gaming transactions within the mischief of S. 30 
of the Contract Act. 

Thacker v. Hardy, (1878) 4 Q.B.D. 685, relied on. 

Eshoor Doss v. Venhagasubba Row, (1895) I.L.R. 18 Mad. 306 (F.B.) and 
Perosha Cursetji v. Manekji Dossabhoy, (1898) I.L.R. 22 Bom. 899, distin- 
guished. 

K. Narasimha Aiyar and V. N. Shama Rao for Plaintiffs. 
K. Bashyam Atyangar, R. Desikan and K. Ramanathan 


Chettiar for Defendant. 

The Court delivered the following 

JUDGMENT.—The plaintiffs are a firm of stockbrokers 
carrying on business in Madras. They are Nattukottmi Chetties; 
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and so is the defendant. The plaintiffs sue for moneys due to 
them from the defendant arising out of a course of dealings 
beginning in December, 1934 and ending in March, 1935. The 
dealings concern Government promissory notes, mill shares and 
silver. The defence of the defendant is that this money is 
irrecoverable, it being a gaming transaction and therefore with- 
in the mischief of S. 30 of the Contract Act. It seems to me 
that the first thing that I have to do is to discuss the nature of 
the transactions and the relations of the parties to each other 
and find definitely what those relations were and what the trans- 
actions were. Personally I have not any doubt in my mind 
about the true facts. The defendant pleads that he (a resident 
of Pallathur which is quite near to the village from which the 
plaintiffs come) entered into an arrangement with them by 
which dealings should take place in stocks, shares and securities, 
but that those dealings should be so arranged that the defen- 
dant should have to pay differences only and should not be ex- 
pected to take delivery or what is known as to take up stocks 
or shares concerned. He says that he arranged that with Mr. 
Palaniappa Chetty, a partner of the firm. That I may say is 
denied by Mr. Palaniappa Chetty who wants me to believe that 
he entered into dealings, and considerable dealings, with the 
defendant in this case purely on the strength of enquiries he 
made from persons in Madras, enquiries directed towards the 
financial state of the defendant. My own view is that that 
story is not true. I am prepared to accept the defendant's story 
that there was some arrangement or understanding at least with 
the plaintiffs as to the course of business between them’and my 
reasons are as follows. I do not believe that a firm such as the 


_ plaintiffs’ firm would at a few hours’ notice enter into transactions 


with a man about whom they. knew nothing. They must have 
known nothing because the first order is dated 11th December, 


- 1934, and we find them replying the next May, the 12th December, 


and it is extremely unlikely that satisfactory enquiries would ° 
have been possible in such a short time. Moreover, the tone of 
the correspondence suggests some previous arrangement. A 
first order usually meets with some form of comment or some- 
thing to suggest that it was the beginning of dealings and a 
welcome to a new client. There is nothing of that sort here. 


- I think there was an arrangement between the plaintiffs and the 


defendant by which the defendant intimated that he did not 
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intend to pay anything more than differences, namely, that he 
was not prepared to take delivery of shares but to pay up differ- 
ences only. There is another reason why I believe that story. 
The defendant is obviously a man of very little means but I 
think he is better off than he thinks he is. According to his 
own admission he would be good for about Rs. 5,000 at least 
because he has got a share in a house worth that money and I 
think it is very probable that it is worth more because his atti- 
tude here is to make his means as small as possible. That pro- 
babilises the fact that the plaintiffs were prepared to enter into 
a transaction for differences only. I am afraid I cannot accept 
that they made enquiries and found him worth half a lakh of 
rupees. They never found any source for that information and 
it does not appear to-day that it is possible for them to produce 
any material before me to show that such information was ever 
before them. But in my opinion it was totally unnecessary for 
the plaintiffs to take up this attitude because I think that this 
was a very ordinary stock exchange transaction. One is entitled 
sitting here as a judge of fact to have at least as much intelli- 
gence as a juryman and one knows perfectly ‘well that there is a 
great deal of gambling on the stock exchange and that that is 
not limited to any one particular town or to any one particular 
country and that, although it is permitted, there is now rather 
an exceptional amount of it in India. My findings of fact there- 
fore are that the plaintiffs and the defendant understood that 
these transactions were to be on differences, narrely, that the 
plaintiffs would close any particular transaction by settling day, 
so that the defendant should not have to pay or receive anything 
more than the differences in price. The plaintiffs knew quite 
well that the defendant could not possibly pay cash for these 
stocks, shares and Government and other securities which he 
purported to buy, that if he had been called upon he would have 
been quite unable to® do it and that what he was trying to do 
was to make some money by catching a rise or fall in the market 
according to whether he was a bullor a bear of shares at a 
particular time. In other words, I think this case comes almost 
exactly within the facts decided in the case of Thacker v. 
Hardyt. My view is that the plaintiffs were acting as 
brokers, that is, as agents for the defendant. All the cases— 
and there are many which have been cited in which gambling 


1 
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transactions have come before the Courts and in which the 
defence of S. 30 of the Contract Act has succeeded have been, 
as far as I can see, with the exception of one or two Bombay 
cases, cases of dealings between principals and ‘principals and 
they have nearly all been dealings not in stocks and shares but 
in commodities—cotton and commodities of that description. 
Now the marked difference in such transactions, is, as pointed 
out by the Bombay High Court in a decision reported in 
Chimanlal v: Nyamatras!, this that in transactions where a 
broker intervenes especially in stock exchange transactions, it is 
extremely difficult to prove that the two parties to the contract, 
namely, the buyer and the seller, have got any agreement that 
the transaction in question should be in the nature of a gamble. 
Neither are known to the other and it is essential that in these 
transactions in order to make a gamble there should be two; that. 
one side is attempting to gamble and the other side is not, is not 
enough. There is ample authority for that. It is put in the 
headnote of the Bombay case mentioned above as follows: 


“The common intention of both parties at the time of entering into the 
contract must be not to call for or give delivery from or to each other. 
Such intention is a question of fact. There can hardly be any direct evidence 
of it, and though an agreement in writing may ostensibly be for the 
purchase and sale of goods deliverable on a certain day, oral evidence is 
admissible to prove that the intention of the parties was only to pay the 
differences.. .. .. . Where transactions are entered into through the medium 
of a broker according to the usage of a particular market, there is a very 
strong presumption against the existence of a common intention to wager. 
The presumption can be rebutted by evidence of a common intention to 
wager, even though the contract was brought about by a broker.” 


There is no doubt on the correspondence and the bought 
and sold notes that have been put before me that the defendant 
was employing the plaintiffs as his agent for the purchase and 
sale of shares. The very wording of the bought and sold notes 
shows that: 

“We have this day bought by your orderand for your account, from. 
selves for principal, the undernoted securities.” ` 

“We have this day sold by your order and for your account, from selves 
for‘principal, the undernoted securities. ....+-.. 

It is impossible in this case, in my opinion, for the 
defendant to suggest that the plaintiffs were not his agents. 
The letter (Ex. A-6) dated the 13th February, 1935, runs thus = 


“ Please let us have your instructions regarding the above (that is, out- 
standing ptfrchase of Rs. 50,000 4 per cent. 1960-70) within the 15th instant 
pp Se 


1. (1937) 39 Bom.L.R. 1083. 
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10-30 Aw. In the absence of any instructions from you, we are carrying 
over the same to the next settlement... ... 


On the 1st February, 1935, the plaintiffs are advising the 
defendant with regard to the future of Tata Ordinaries. In 
another letter of the 10th February, 1935 (Ex. A-5) the 
defendant writes to the plaintiffs: “Please inform me whether 
it is advisable to hold or to sell 34 per cent. G. P. Notes.” I 
have had the whole of the books of this firm put before me and 
it will be seen from Ex. B-2 with regard to Government securi- 
ties and Ex. B-3 with regard to shares that in practically every 
case there was definitely another party to the contract, and all 
these particulars were entered in the plaintiffs’ books. To take 
any one example from Ex. B-2, the buyer in the first place was 
the defendant and the seller was Padmanabhan, a person unknown 
to him. In the box he has been quite clear— and it could hardly 
be otherwise—that he at no time knew who it was from whom 
these people bought those shares. When their instructions were 
to buy, they went out into market and they bought from anybody 
who was a seller; when their instructions were to sell, they sold 
to anybody who was a buyer. It is impossible in those circum- 
stances to suggest that as between the defendant and any of 
these numerous persons who he now knows were selling or 
buying shares to or from him ag the case may be, there was any 
possible agreement that the transaction should be in the nature 
of a gambling transaction. 


I have referred to the case of Thacker v. Hardy1. I will 
refer also to the case of Forget v. Ostigny2, where the Judicial 
' Committee whose advice was delivered by the Lord Chancellor, 
points out, quoting Cotton, L. J., that: 

“The essence of gaming and wagering is that one party is to win and the 
other to lose upon a future event, which at the time of the contract is of an 
uncertain nature......... But that is not the state of facts here. The 
plaintiff was to derive no gain from the transaction; his gain consisted in 
the commission which he was to receive, whatever might be the result of the 
transaction to the defendant. Therefore the whole element of gaming and 
wagering was absent from the contract entered into between the parties.” 


A number of cases have been cited to me, I propose to refer 
to one or two. There is a decision of this High Court in 
Eshoor Doss v. Venkatasubba Rau, but it will be seen in that 
case at p. 309 that, although there was a broker in that particu- 





1, (1878) 4 Q.B.D. 685. 2. (1895) A.C. 318. 
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lar case, there was a direct contract between ihe plaintiff and 
the defendant. There was a direct contract between the plaintiff 
and the defendant because each was making enquiries about 
whether the other was able or not to pay differences and they 
emphasize very much the exceptional circumstances where it is 
possible, when there is a broker, to say that the transaction is a 
wagering transaction. There is another decision of the Bombay 
High Court Perosha Cursetji v. Manekji Dossabhoyl. In that 
case there was unquestionably in the ordinary sense of the word, 
a gambling transaction because there is no doubt that all that 
the defendant intended was to make a profit, if possible, on dif- 
ferences between the contract price and the price at the date of 
settlement. There again it was held that the defendant was no 
party to the contracts with the third parties with whom the 
plaintiff entered into contracts in order to satisfy his instruc- 
tions given by the defendant, and the result was that, whatever 
may have been the intention of the defendant, it was not a 
gambling transaction because, as I have said before, it takes two 
to make a gamble. 


I only desire to allude to one more matter in this case. It 
was suggested, but not very strongly, that the plaintiffs in this 
case are really principals because of their form of remuneration. 
Again, taking the first transaction in Ex. B-2, it would be seen 
that the notes are sold to the defendant at Rs. 97 but actually 
bought at Rs. 96-15-0 and the difference of one anna is taken 
by the plaintiffs.as their brokerage. That appears to be accord- 
ing to the custom in the stock exchange—personally it is no new 
matter to me. I think it is quite impossible in view of the 
books which have been produced to suggest that that incident 
makes the real principals dealing with the shares the plaintiffs 
themselves. Ic will be well in future transactions to define that 
position more clearly by perhaps exhibiting the real principals 
on the contracts; but I think an examinafion of the books and 
letters show that what actually happened was—and I have not 
the slightest doubt with regard to this—that the plaintiffs were 
buying in the market for their client the defendant and that the 
method of remunerating them was by a small difference in the 
price. There never was any exception taken to this certainly by 
the defendant and as far as I know by anybody else and I am quite 
unable to agcede to the suggestion that in these transactions the 


— 


1. (1898) I.L.R. 22 Bom, 899. 
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plaintiffs were really the principals. The books, the letters 
and all the documents in the case are wholly opposed to that. 
The position shortly comes to this. This matter comes almost 
exactly within the decision of Thacker v. Hardy1 and on my 
findings of fact that case mutatis mutandis may be applied to 
this case. The result, therefore, is that the defence must fail 
and there will be judgment for the plaintiffs with costs for the 
amount claimed but with interest at 6 per cent. only from the 
date of demand, which is the 23rd of May, 1935. 

B. V. V. Sutt decreed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATARAMANA RAO AND MBR. 
JUSTICE KUNHI RAMAN. 


Eswara Krishna Aiyar and another.. Appelants* (Defendants 
5 and 7) 
v. 
Mariya Susai Reddiar and others .. Respondents (Plaintiffs 
1 to 3 and Defendants 
1 to 4, 6, 8 and 9). 


Transfer of Property Act (IV of 1882), S. 60—Morigagee purchasing a 
portion of the mortgaged property free of the mortgage—Morigagee tf can 
claim the whole of the morigage money from the other properties alone or 
only pro rata debi. 


Where properties are mortgaged by a number of persons to secure re- 
payment of a debt and the mortgagee purchases a portion of the properties 
from one of them for its full valne absolutely and free from the mort- 
gage the mortgage is not thereby split up and the mortgagee is entitled to 
recover the whole of the mortgage money from the other properties, 


A mortgage was executed in favour of the fifth defendant by defendants - 


1 to 3 over two sets of properties situate in villages O and P. The properties 
in O belonged to 1 and 2 defendants and those in P to the third defendant. 
The properties of defendants 1 and 2 were purchased by the eighth 
defendant in execution of a money decree subsequent to the date of the 
mortgage. The mortgage was usufrouctuary but in 1922 the properties were 
leased to the mortgagors for five years at an annual rent of Rs. 2,109 and it 
was found that the lease deed created a charge over the properties for the 
rent that may be due and that therefore there was a mortgage and a subse- 
quent charge created by the mortgagors on the same properties in favour of 
the same mortgagee. It was also found that though the lease was in favour 
of all mortgagors, only one of them—namely, the third defendant—enjoyed 
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the income therefrom. He failed to pay the rent and in 1929 a sum of 
Rs. 19,700 was due on that account. For Rs. 15,000 out of that amount, the 
third defendant sold all the lands in village P to the fifth defendant (mort- 
gagee) absolutely free from the morigage In J932 the mortgage was assigned 
by the latter in favour of plaintiffs 1 and 2, excluding the properties in village 
P. It was contended that as the fifth defendant had purchased a portion of the 
mortgaged property, the suit mortgage had become split up and that there- 
fore there was a pro tunto extinction of the debt and the mortgagors (1 and 2 
defendants) were entitled to redeem the suit property on payment of only a 
ae oa part of the amount apportionable on the properties in village 


Held, that the mortgagors (1 and 2 defendants) are not entitled to such 
reduction. The last clause of S. 60 of the Transfer of Property Act would not 
apply so asto entitle them to claim redemption of their property on payment 
of only a proportionate part of the debt, as the mortgagee had acquired not 
merely the equily of redemption but also the full ownership in a part of 
the security by purchasing it free of the mortgage. For the exception to 
5. 60 to operate, two conditions are necessary, 


($) the acquisition must be as a mortgagee, that is, as holder of the 
mortgage, and 
(#) what is acquired should be the share of the mortgagor. 


Where a mortgagee purchases (as here) the property free of his mort- 
gage and pays the full value of the property, the substance of the transaction 
is that the mortgagee gives up his mortgage right and purchases the property 
as if it were unencumbered property paying the full value therefor. By 
such release the property ceases to be the subject of the mortgage and the 
acquisition by the mortgagee would be like an acquisition by a stranger and. 
not gua mortgages. 


The Kustea Loan Office, Lid. v. Ananda Charan Chackrabartty, (1922) 27 
C.W.N. 763 and other Calcutta cases distinguished on the ground that accord- 
ing to the Calcutta High Court it is not open toa mortgagee to release a por- 
tion of the mortgaged property when the rights of third parties intervene but 
in Madras after Perumal Pillai v. Raman Chettiar, (1917) 33 M.L.J. 211: I. 
L.R. 40 Mad. 968 (F.B.), he can release his right over any portion and pro- 
ceed for the entirety of the debt against the rest of the property. 


Appeal against the decree of the District Court of South 
Arcot dated 25th September, 1936, in O. S. No. 5 of 1935. 

T. M. Krishnaswami Atyar and K. V. Ramachandra Atyar 
for Appellants. 

V. V. Srinivasa Asyangar, T. È. Ramabhadrachariar, 
K. Rama Aiyangar and C. Padmanabha Aiyangar for 
Respondents. 

The judgment of the Court was delivered by 

Venkataramana Rao, J.—This is an appeal from the judg- 
ment of the learned District Judge of South Arcot in a suit to 
enforce a mortgage dated 29th November, 1919, executed by de- 
fendants | to 3 in favour of the fifth defendant. This deed of 
mortgage Ex. A was assigned by a deed of assignment Ex. C 
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dated 9th January, 1932, in favour of the third plaintif who 
was a benamidar for plaintiffs 1 and 2. The fourth 
defendant is the son of the first defendant; the sixth defendant 
is the fifth defendant’s wife; the seventh defendant is the undi- 
vided son of the fifth defendant; and the eighth defendant 
is a purchaser in Court auction of the suit properties in 
execution of a money decree against defendants 1 and 2 subse- 
quent to the date of the mortgage. The ninth defendant is the 
Ofcial Receiver who was added as a party since the date of the 
suit as the representative of the first defendant who was adjudg- 
ed an insolvent. The sum sought to be recovered in the suit was 
Rs. 20,000 which is the amount secured under the said mortgage. 
The main defence of the eighth defendant who became the 
purchaser of the right, title and interest of the first defendant 
in the suit properties in execution of a money decree was that the 
plaintiffs were not entitled to recover a sum of Rs. 20,000 but 
only Rs. 11,111-1-9. The defence of defendants 5 to 7 was that 
they were not liable for the suit claim. To understand the plea 
of the eighth defendant a few facts are necessary. The mortgage 
Ex. A comprises two sets of properties: (1) the properties 
situate in the village of Orathur which belonged to defendants 1 
and 2,and (2) the properties in Perumbakkam village which 
belonged to the third defendant. The mortgage is usufructuary 
and provided that the mortgagee should enjoy the properties in 
lieu of interest and there is a clause which provides for redemp- 
tion to this effect: . 


“We shall pay the said sum in any month of Chitrai when you may choose 
to ask for the amount, or when we desire to pay the amount and redeem 
the properties. In default, we agree that the amount may be received by 
process of Court.” 


On the 25th November, 1922, by a registered lease the said 
Properties were leased to the mortgagors fora period of five 
‚years stipulating an annual rent of Rs. 2,109. In default of 
payment of rent it was provided in the deed that the lessor was 
entitled to recover the balance of the amount due and payable 
with interest at one per cent. per mensem from the lessees 
personally and also from and out of the properties leased, but by 
a later clause the personal liability of the second defendant and 
the fourth defendant was excluded and it was stipulated that only 
the properties would be liable. There can be no doubt that this 
document creates a charge over the properties leased, that is the 
properties mortgaged under Ex. A, for the rent that may be 
due and payable thereunder. It is also stated that an inter- 


Krishna 
Alya 
v. 
Susai 
Reddiar. 
Venkata- 
ramana 
Rao, J. 


Krishna 
Asyar 
v. 
Sausai 
Reddiar. 


Venkata- 
ramana 


Rao, J. 


1006 THE MADRAS LAW JOURNAL REPORTS. [1940 


mediate charge was created over the property in favour of the 
fifth defendant’s son-in-law benami for the fifth defendant but 
it does not appear from the record what the nature of that charge 
was and when it was redeemed, and for the purpose of this 
appeal we have to proceed upon the footing that on the same 
properties there was a mortgage and a subsequent charge created 
by the mortgagors in favour of the same plaintif under the said 
lease. Any decision that we give here will be without prejudice 
to the rights and obligations that may be enforceable under any 
such intermediate charge if any subsisting. It appears that 
although the property was leased to all the mortgagors only the 
third defendant enjoyed the income from the mortgaged pro- 
perty. But he failed to pay the rent and on the 27th September, 
1929, there was a sum of Rs. 19,700 due and payable. Fora 
sum of Rs. 15,000, part of the said sum of Rs. 19,700, the third 
defendant sold all the lands in Perumbakkam village by a sale 
deed Ex. I dated 27th September, 1929, mortgaged under Ex. A 
to the fifth defendant absolutely. The operative portion of the 
said deed runs thus: 

“ Deducting the balance due to you is Rs. 19,700. Out of this amonnt 
you have agreed to give credit to a portion, namely, Rs. 15,000. As I have 
received the said sum in that manner J have in lieu thereof hereby sold to 
you absolutely the undermentioned properties belonging to me and in my 


possession and have delivered possession. You shall hold and enjoy the un- 
dermentioned properties from this day forwards with rights of alienation 


such as gift and sale. To this effect have I executed this deed of absolute 


sale with consent.” 

On a perusal of the deed there can be no doubt that the 
third defendant conveyed the said property to the fifth defen- 
dant free from encumbrances to be enjoyed by the fifth 
defendant will full powers of alienation. What the effect of 
this conveyance on the rights of the parties is we shall consider 
later. On the 9th January, 1932, the sixth defendant, the wife . 
of the fifth defendant purchased from Maria Susai Reddiar and 
his son, the first and second plaintiffs herein, certain properties 
for a sum of Rs. 35,000. Part of the consideration, namely, a 
sum of Rs. 15,000 was paid by way of execution of a promis- 
sory note by the fifth defendant in favour of the vendors. In 
regard to the balance of Rs. 20,000 the consideration was said 
to have been paid thus: 

“I haveglso received Rs. 20,000 in respect of the assignment of the usu- 


fructuary mortgage debt bond for Rs. 20,000 executed this day by your 
husband Eswara Krishna Aiyar in favour of my wife Rose Mary Amma! at 
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my instance—the said usufructuary mortgage debt bond having been execut- 
ed on 29th November, 1919, by Orathur Duraiswami Reddi and others in the 
name of your husband for Rs. 20,000.” 


It is conceded that the sixth defendant was only a benami- 
dar for the fifth defendant. The usufructuary mortgage in 
favour of the fifth defendant was assigned in favour of the wife 
of Susai Reddi as part of the consideration Rs. 20,000. This 
was effected by a deed of assignment Ex. C bearing the same 
date. Inthe deed of assignment it is clearly stated that the 
properties in Perumbakkam were excluded and the operative 
portion of the assignment deed ran thus: 


“I bave assigned to you the undermentioned usufructuary mortgage 
bound and have given to you my rights under the said usufructuary bond as 


“5. Since the fifth defendant under whom the present plaintiffs claim 2 
right to the suit mortgage has purchased a portion of the mortgaged pro- 
perty as stated in para. 4 above even before the date of the alleged assign- 
ment, the suit mortgage as well as the mortgage referred to in para. 3 have 
become split up and portions of the mortgage debts (in proportion to the 
value of the properties purchased by the fifth defendant) have become 
extinguished.” 

' “G. On the date of the suit mortgage, and on the date of the mortgage 
referred toin para. 3 above, items 1 to 89 were worth Rs. 20,000; 4/9th 
of the suit debt became therefore extinguished and so Only 5/9th 
of the amount, namely, Rs. 11,111-1-9 only can be recovered out of 
items 1 to 89in Sch. II-A. In any event irrespective of the question as to 
whether any portion of the debt became extinguished since the mortgage has 
split up for the reasons stated in para. 5 above, the plaintiffs will not be 
entitled to recover the whole amount from items 1 to 88 only. The plaintiffs 
can recover from these items only the proportionate amount of the debt, 
namely, 5/9th which amounts to Rs. 11,111-1-9.” 


In effect the substance of the contention is that by the fifth 
defendant purchasing the Perumbakkam properties the integrity 
of the mortgage was broken up and there was a pro tanto 
extinction of the debt and the mortgagors, defendants 1 and 2, 
were entitled to redeem the suit property only on payment of a 
proportionate amount, namely, Rs. 11,111-1-9.. The learned 
District Judge has given effect to this contention and given a 
mortgage decree against the suit properties only for a sum of 
Rs. 11,000 and odd and in respect of the balance he gave a 
decree against the fifth defendant on the ground that there was 
a covenant for title under Ex. C in and by which he covenanted 
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that Rs. 20,000 was recoverable from the suit properties and as 
there was a breach of that covenant the plaintiffs were entitled 
to get the balance from the fifth defendant. This appeal 1s 
preferred by defendants 5 and 7. 

Two contentions have been advanced by Mr. T. M. Krishna- 
swami Aiyar their learned counsel: (1) the purchase by the 
Gfth defendant under Ex. I of the Perumbakkam properties 
from the third defendant was a purchase for full value of the 
entirety of the property free of the mortgage under Ex. A and 
not merely of the equity of redemption and therefore the last 
clause of S. 60 of the Transfer of Property Act would not 
apply so as to entitle defendants 1 and 2 to claim redemption of 
their property on payment of only a proportionate part of the 
debt and the plaintiffs would therefore be entitled to recover the 
entire amount of the mortgage from the suit properties; and 
(2) the decree against the fifth defendant is wrong because 
there was no covenant for title given by him under the assign- 
ment Ex. C. In regard to the first contention Mr. Krishna- 
swami Aiyar put his case thus: where the mortgagee does not 
acquire merely the equity of redemption but acquires the full 
ownership in a part of the security, whether its full value or part 
thereof is or is not utilised for the reduction of the mortgage 
debt, the part security having fetched its full value from the 
mortgagee-purchaser the remedies of the mortgagee as such 
regarding the balance due are not affected at all either as 
regards the mortgage amount that may remain payable or the 
entirety of the remainder of the properties left as security 
against which he may proceed, S. 60 has no application to such 
cases. He also urged that it is open to the mortgagee to release 
his mortgage tight over any portion of the security and the 
substance of the transaction evidenced by Ex. I must amount to 
a release of the mortgage right under Ex. A and purchase of the 
‘property free of that mortgage right im full satisfaction of a 
debt which is common to both the mortgagors and whatever 
rights of contribution defendants 1 and 2 may have in respect 


of Perumbakkam properties the rights of the mortgagee and 


therefore of his assignee to proceed against the properties of 
defendants 1 and 2 cannot be affected by the fifth defendant’s 
purchase. The contention of Mr. V. V. Srinivasa Alyangar.on . 
behalf of the eighth defendant is that a right of partial redemp- 
tion conferred under the last clause of S. 60 of the Transfer 
.of Property Act is separate altogether from any question about 
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the amount on the payment of which alone such partial redemp- 
tion could be obtained and the moment in any manner or by any 
means a share in the equity of redemption becomes vested by 
acquisition in the mortgagee, the mortgagor or any one of the 
mortgagors gets the right of asking for and obtaining partial 
redemption. 


Before dealing with the soundness of these contentions it 
will be necessary to examine the scope of the last clause of S. 60 
of the Transfer of Property Act which runs thus: 

“Nothing in this section shall entitle a person interested in a share only 
of the mortgaged property to redeem his own share only on payment of a 
proportionate part of the amount remaining due on the mortgage, except only 
where a mortgagee, or if there are more mortgagees than one, all such mort- 
@agees, has or have acquired in whole or in part the share of a mortgagor.” 

This clause is based on the principle that a mortgage is 
indivisible and it has to be redeemed entirely or not at all. 
Where there is a mortgage for an entire sum and properties 
belonging to one or several owners are secured thereunder, it is 
not open to a mortgagor or one of several mortgagors to 
redeem an item or his share only on payment of a proportionate 
part of the debt because there is only “one mortgage, one debt 
and one entire right against all,” whether against persons or 
properties, The only exception provided by the clause is where 
a mortgagee acquires the share of the mortgagor. Two condi- 
tions are necessary for the exception to operate, namely: 


(1) the acquisition must be as a mortgagee, that is, as 
holder of the mortgage, and 
(2) what is acquired should be the share of the mort- 


gagor. 
The question is what is meant by the words “share of the 
mortgagor”. In the context it can only mean the interest of the 
mortgagor outstanding after the creation of the mortgage, that 
is, the ownership of the property minus the interest vested in the 
mortgagee and according to legal phraseology it would be the 
equity of redemption, that is, a right to redeem- a particular 
mortgage. The equity of redemption is a relative term and 
will vary according as there are one or more mortgages of the 
game property. Thus according to the plain meaning of the 
language of the clause there must be an acquisition of the equity 
of redemption in the mortgaged property or part thereof by 
a mortgagee qua ‘mortgagee.- In the case of such acquisition 
127 
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the clause provides that a person interested in a share of the 
mortgaged property can redeem his share on payment of a pro- 
portionate part of the debt. Here the question arises who is 
meant by a person interested in.a share of the mortgaged pro- 
perty? Again, the plain meaning of the clause suggests that it 
is only applicable to cases where the mortgaged property ig 
owned or become absolutely owned by several co-sharers or 
owned in distinct and separate ownerships by more than one 
mortgagor. In the case of a single mortgagor -where rights of 
third parties‘ do not intervene whether it is a single individual 
or a group of individuals constituting an entity the application 
of the clause présents no difficulty. It is only in the former 
class of cases questions really do arise in regard to the rights 
in the mortgaged property becoming vested in more than one 
person. It may be necessary in this connection to examine the 
reason why an exception is made to the general rule that the 
redemption must be of an entirety of the property in cases 
where the mortgagee acquires a share of the mortgagor. 
When the mortgagee acquires the equity of redemption he 
steps into the shoes of the mortgagor in respect of the pro- 
perty purchased subject to the mortgage in his favour. There 
is thus a fusion of interests of both the mortgagor and the 
mortgagee and the mortgage becomes extinguished. The result 
of the extinguishment is that the mortgage debt over that pro- 
perty is wiped out, though every parcel of the mortgaged pro- 
perty so far as the mortgagee is concerned is liable for the 
entire mortgage debt but as between the mortgaged properties 
they are liable to contribute rateably to the debt (S. 82 of the 
Transfer of Property Act). This principle would apply as 
between the mortgagors inter se. As the mortgagee by pur- 
chase of the equity of redemption becomes a mortgagor in 
respect of the property purchased, the principle would apply 
also against him by virtue of his taking tle character of a mort- 
gagor in respect of a portion of the property. The extent of 
the debt that is wiped out will be proportionate to the relative 
value of the. property purchased. In the case of a single 
mortgagor or where there-is more than one mortgagor, with 


their consent, when the mortgagee purchases the equity of 
redemption in an item or a part of the property, no question of. 
partial or piecemeal redemption would arise because the rest of 
the property would still be owned by the mortgagor or mortgagors 


. 4 
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and it would be liable for the remainder of the mortgage debt. 
It may be said that the rest of the property is “the share of the 
mortgagor” within the meaning of the section. It does not matter 
-whether the equity of redemption is’ purchased in execution of a 
decree dgainst a mortgagor or by private treaty. The principle 
applicable would be the same in both cases. [Vide Bisheshur Dial 
v. Ram Sarup! (execution sale), Ponnambala Pillat v. Anna- 
malai Chettiar? (execution sale) and Mutty Lal Pal v. Nandu 
Lal Neogs3 (private treaty). ] Where a person interested in the 
mortgaged property is not the mortgagor alone and before the 
purchase of equity of redemption portions of the mortgaged pro- 
perty.become vested in third parties or where the mortgagee 
purchases from a co-sharer his share or an item of property 
from an owner who held it in distinct ownership, not only is 
the debt pro tanto extinguished but the owners of different 
items will be entitled to redeem the properties on payment of 
the proportionate part of the debt. There is no doubt about 
the applicability of this rule. The same principle would apply 
in whatsoever manner the equity of redemption is acquired by 
the mortgagee, that is, by inheritance—Hamida Bibi v. Ahmad 
Hussain4,—or by devise. 


The next question arises in the case of a mortgagee pur- 
chasing the entire interest in the mortgaged property free of 
the mortgage. Mookerjee, J., in Mir Eusuf Ali Haji v. 
Panchanan Chatterjee5, expressed the opinion thatif the sale 
was of the property, free of the mortgage and the intention of 
the parties was that the mortgagee should hold the portion 
transferred to him free from the mortgage debt and the pur- 
‘chase money should be applied in redemption of his dues, it 
would obviously be erroneous to maintain that the mortgagee 
was still bound to apportion the debt. There he was dealing 
with a ‘case: where the purchase was by the mortgagee from the 
mortgagor when the rights of no third parties intervened. 
Applying the principle which he enunciated he remarked thus. 

“In the case before us it is clear from the conveyance executed by the 
mortgagors in favour of the mortgagee that the price paid by the latter was 


intended to represent the value of the entire interest and not merely of the 
equity of redemption. It was further intended that this purchase money 


—— ee 





-© 1. (1900) LL.R. 22 All. 284 (F.B.). 
2. (1920) 38 M.L.J. 239: I L.R. 43 Mad. 372 (F.B). 
3. (ODR CWT 745. 4. (1909) I.L.R. ANAIL IIS 
'5, ©“ (1910) 15 C.W.N. 800. 
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should be applied in reduction of the debt and that the mortgagee should 
hold the property purchased free from the mortgage lien. It is not open to 
the mortgagors therefore to claim credit for a larger amount than what was 
fixed as the purchase money and as between the mortgagors and the mortga- 
gee, the latter is entitled to hold the property exempt from the mortgage lien. 
Tue appellants who are purchasers of the interest of the mortgagors in the 
other properties ttand in no higher position; they have consequently no legi- 
timate ground for complaining that the mortgagee seeks to throw the burden 
‘of the remainder of the mortgage debt upon the properties in their hands.” 


No doubt in that case the agreement between the mortgagor 
and the mortgagee was that the purchase money Should go in 
the reduction of the mortgage debt. It was open to the 
mortgagor and the mortgagee to come to any. agreement in 
regard to the satisfaction of the debt. Therefore where the 
transaction is solely between the mortgagor and the mortgagee 
it may be there is no scope for the apportionment of the debt as 
the matter rests on contract between the parties. But the 
question ıs, can the principle enunciated by Mookerjee, J., be 
extended even to a case where the matter does not rest between 
the mortgagor and the mortgagee and third parties such as co- 
mortgagors or purchasers of the equity of redemption of a 
portiun of the mortgaged property are interested in the mort- 
gaged property? When a mortgagee purchases the property free 
of his mortgage and pays the full value of the property, the sub- 
stance of the transaction is that the mortgagee gives up his mort- 
gage right and purchases the property as if it were an unencum- 
bered property paying the full value therefor. The acquisition by 
the mortgagee in such a case would be not asa mortgagee. It the 
acquisition is viewed as an acquisition by the mortgagee in the 
character of a mortgagee it would mean that the mortgagee 
was also purchasing his own interest. ‘Therefore the transac- 


tion can only be viewed as a release of his mortgage right and 


then a purchase by him. Mookerjee, J., in Mir Eusuff Al Haji 
y. Panchanan Chaiterjee1, was inclined to the view that when 
the rights of third parties intervene, it is hot open to a mortgagee 
to give up his mortgage right over any portion of the mort- 
gaged property. But our High Court has taken a different 
view. In the Full Bench decision in Persuinal Pilat v. Raman 
Chettrar3, it was definitely ruled that it is open to a mort- 
gagee to release his right over any portion of the mortgaged 
property and proceed against the rest of the mortgaged property, 





t 


a 1. (1910) 15C.W.N. 800. 
2. (1917) 33 M.L.J. 211: LL.R. 40 Mad. 968 (F.B.). 
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for the entirety of the debt though the effect of such a 
release would not affect the right of contribution which the 
owners of several portions of the mortgaged properties will 
have under the law, and the fact that third parties are interested 
in the property would not affect the right of the mortgagee to 
do so. It was conceded at the Bar that it is open to a 
mortgagee to release his right in respect of an item or part of 
the property and some time later become a purchaser of that 
item or part in which case no question of pro tanto extinguish- 
ment of the debt would arise at all. The principle is that once 
the right of the mortgagee is released, the property ceases to be 
the subject of the mortgage and the acquisition by the mort- 
gagee would therefore be just like an acquisition by any other 
stranger acquiring the property. In Sesha Atyar v. Krishna 
Aiyangar|, there was a purchase by a second mortgagee of a 
portion of the mortgaged property held in distinct ownership 
by more than one mortgagor in execution of a decree on a prior 
mortgage over the said property. It was held that by such 
acquisition the integrity of his mortgage was not broken. In 
the course of the judgment it was observed thus: 

- “Tt being granted that the plaintiffs (second mortgagee) with regard to 
their purchase at the sale of Rangayya Goundan’s decree (frst mortgage) 
must be treated as strangers and that the whole property {ree from encum- 
brance and free frem plaintiffs’ right of redemption was put up for sale and 
bought, we can see no ground for holding that their claim under their mort- 
gage is in any way impaired.” $ 

The learned Judges explain the principle thus: 

“The cases in which the property has been sold and bought subject to 
the mortgage which it is sought to enforce are clearly distinguishable from 
the present case in which the purchasers, though they happened to be mort- 
gagees must be taken to have paid the full value of the unencumbered 
property.” 

No doubt it may be contended that when a purchase is 
made in execution of a first mortgage and when all the persons 
interested in the mortgaged property are parties. to it, the sale 
will be of the entire interest in the property, namely, not only the 
first mortgagee’s interest in the property but also the interest of 
the mortgagor which was outstanding on that mortgage which 
would include also the rights of the second mortgagee who must 
be taken to stand in the shoes of the mortgagor so far as the 
first mortgage is concerned. The purchase may in effect be 


said to be in derogation of the second mortgagee’s right and not 





1. (1900) 10 M.L J. 383: LL.R. 24 Mad. 96. 
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as second mortgagee. But if the sectiori were to be interpreted 
literally as contended for by Mr. V. V. Srinivasa Aiyangar, the 
second mortgagee must be deemed to have acquired .the share of 
the mortgagor within the meaning of the section. Thereforé 
the principle underlying the decision shdws that it is not in 
every case a purchaser acquiring the mortgaged property or-a 
portion thereof must be deemed to be acquiring the share of the 
mortgagor within the meaning of S. 60 but it is only in cases 
where the mortgagee in the character of a mortgagee acquires 
the equity of redemption outstanding in the mortgagor. There- 
fore if before or at the time of acquisition the mortgagee 
renounces his character of mortgagee and purchases the property, 
the last clause of S. 60 would have no application. The 
principle enunciated by Mookerjee, J., need not be confined only 
to’cases where the agreement between the mortgagor and the 
mortgagee is that the amount paid should go in satisfaction of 


the mortgage debt. It would be open to the mortgagor toagree 


that the amount paid for the purchase might go in reduction 
of any debt due to the mortgagee .unconnected ‘with the mort- 
gage. The Kustea Loan Office, Lid. v. Annada Charan 
Chackraberity! is a case in point. In that case a certain pro- 
perty was.acquired by Government under the Land Acquisition 
Act and-the compensation: money was deposited into Court. 
With the consent of the mortgagors the amount was allowed to 
be appropriated in respect of their unsecured debts and Ghose, 
J., in the course of the judgment etree the substance of the- 
transaction thus: 

“Before any third person had acquiréd any interest in any portion of the 
mortgaged property the mortgagees were entitled, if they so desired, to pay 
the whole amount of the compensation money to the niortgagors. They 
would thereby have reduced their own security and the interest of no other 
person would have been affected in any way. What happened in this case 
practically amounts to this that the mortgagees made over a part of the 
compensation money to the mortgagors and the mortgagors paid it back to 
the mortgagees in satisfaction of their unsecured debts” ` 
_ -In effect what the learned Judge says is that the mort- 
gagees must be deemed to have released their rights over the 
mortgaged property and received the compensation money, from 
the imortgagors. ` No doubt Ghose, J., says that -this could not 
be done where third parties are interested because the view of the 
Calcutta High Court as already stated is that it is not open to 





- - —_ an. 


1. (1922) 27 C W.N. 763. 
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the mortgagee to release a portion of.the mortgaged property 
-when.the rights of third parties intervene. But as that is not 
the law so far as this’ Presidency is concerned the principle of 
the decision would apply without any qualification suggested by 
Ghose, J. No doubt the mortgagee in possession of the property 
‘as owner thereof would not be in a position to resist a suit for 
contribution at the instance of a co-mortgagor or a person 
owning other portions of the mortgaged property. But that 
would not affect the riglit of the mortgagee to recover the 
entirety of the debt fromthe rest of the mortgaged property and 
if he can do so there is nothing to prevent him assigning that 
tight and the assignee- by virtue of the assignment recovering 
the entirety of the debt from the rest of the mortgaged property. 
If the mortgagee sues, a claim for contribution by way of set 
off may be open against him. 


Having regard to these principles the question in this case 
will have to be dealt with. Under Ex. I there can be no doubt 
that the fifth defendant purchased the property free from 
encumbrances from the third defendant. The purchase was in 
-effect free not only of the mortgage under Ex. A but also free 
-of the charge under the lease. Fifth defendant must therefore be 
deemed to have released his right under Ex. A over the said 
property. No doubt his liability for contribution as owner of 
the Perumbakkam property to defendants 1 and 2 as owners of 
Orathur’ property will remain unaffected. But the fifth defen- 
dant’s right as mortgagee to release the entirety of the debt 
from the Orathur property cannot be questioned and whatever 
tights he had under Ex. A he assigned them under Ex. C. In 
our opinion therefore the assignee the third plaintiff would be 
entitled to recover and realise the entire amount of Rs. 20,000 
from the Orathur property.. We are also of the opinion that 
if the mortgaged property be found insufficient, the third plaintiff 
would be entitled to realise the balance personally from defen- 
dants 1 to 3.. Though the fifth defendant has given up his 
‘right over the Perumbakkam village, still: the right of the third 
defendant to personally pay the mortgage money under Ex. A 
has not been released and. he will be bound to pay. the balance. 
In this view it is unnecessary now to ‘consider the extent of the 
obligations of the fifth defendant under Ex. C. Our decision in 
this case, would leave unaffected the right .of deftndants 1,2 
and 8 to claim contribution from the fifth defendant by ‘reason 
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of his being the owner of the Perumbakkam properties. All 
these matters will have to be adjudged in a separate suit. We 
are of the opinion that it is not open to defendants 1 and 2 to 
claim redemption by paying only a proportionate part of the 
debt nor for the eighth defendant who has purchased their 
right and interest to resist the plaintiffs’ claim for the recovery 
of the entire sum from the properties in his possession. 

We accordingly allow the appeal, set aside the decree 
against defendants 5 and 7 and modify the decree of the learned 
District Judge against defendants 1 to 3 and 8 by granting a 
mortgage decree against them for the amount claimed in the 
plaint, but in the circumstances of this case we are not inclined 
to allow any costs to the appellants. 


S. V. V. ` Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA RAO. 


Guru Subramania Chetty .. Petitioner* (Accused). 


Criminal procedure—Arresi without warrant and release on bail—A ppear- 
ance in pursuance of summons after filing of charge-sheet—Objection to juris- 
diction of magtstrate on the ground of illegakty of arresi—Maintainability. 

~ Ona complaint for criminal breach of trust committed within the juris- 
diction of the Sub-Magistrate, Saidapet, the petitioner was arrested within 
Bangalore cantonment, The arrest was illegal as there was no warrant. But 
the petitioner was released on bail and after the charge-sheet was filed a 
summous was issued for his appearance without reference to the prior 
proceedings. He appeared and took objection to the competency of the 
Sub- Magistrate to try the case on the ground that the arrest was illegal. 

Held, the petitioner appeared of his own accord and the propriety of his 
earlier arrest had no bearing on the proceedings initiated by the summons.. 
Even otherwise the want of legality in regard to the arrest cannot affect the 
jurisdiction of the Sub-Magistrate to inquire into the offence committed 
within his jurisdiction. l 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High» Court will be pleased 
to revise the order of the Court of the Stationary Sub- 
Magistrate of Saidapet dated 29th April, 1940, and passed in 
C. C. No. 935 of 1940. n 


A. S. Nataraja Aiyar for Petitioner. » 
A. S. Stvakaminathan for The Public Prosecutor for the 


Crown. 


- *Crl R. Č. No. 368 of 1940. 17th October, 1940. 
Crl.R. P. No. 357 of 1940. = = 
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The Court made the following 
ORDER. — The petitioner was a resident of Timwaitivat and 
a complaint of criminal breach of trust was received against 


him. He was arrested by the Sub-Inspector of Tiruvattiyur at | 


Bangalore (Civil and Military Station) without a warrant on 
27th December, 1939, and produced before the First Class 
Magistrate there on 28th December. The Magistrate remanded 
him to the custody of the Sub-Inspector for production before 
the Sub-Magistrate of Saidapet on 30th December, and he was 
produced before the Sub-Magistrate of Saidapet on 30th Decem- 
ber. The Sub-Magistrate remanded him for ten days to enable 
the police to complete the investigation, and an application for 
bail was moved the next day. The petitioner was released on bail 
on ‘31st December, and he returned to Bangalore. The charge- 
sheet was filed on 5th March, 1940, and a summons was issued 
for the appearance of the petitioner on 20th March. The peti- 
tioner appeared on 20th March and the case was adjourned to 
30th March for inquiry as it stood posted to 20th March only 
for apprehension of the petitioner. The case was then 
adjourned to 3rd April and objection was taken on that day to 
the competency of the Sub-Magistrate to try the case on the 
ground that the arrest of the petitioner at Bangalore on 27th 
December was illegal. The objection was overruled and hence 
this petition. 

The arrest of the petitioner on 27th December was undoubt- 
edly illegal, but the petitioner was released on bail on 31st 
December and he returned to Bangalore thereafter. The 
charge-sheet was filed on Sth March and a summons was issued 
for the appearance of the petitioner on 20th March without 
reference to the prior proceedings. The petitioner appeared of 
his own accord on that day and the propriety of his arrest on 
27th December has no bearing on the present proceedings. 
‘Even otherwise it cafinot affect the jurisdiction of the Sub- 
Magistrate to inquire into the offence under S. 406 of the Indian 
Penal Code committed by the petitioner within his jurisdiction— 
vide Emperor v. Vinayak Damodar Savarkar! and the objec- 
tion was rightly overruled. ` oN 


The petition therefore fails and is accordingly dismissed. 
KS. Petition dismissed. 


—« - ~ = — - .— 








1. (1910) LL.R. 35 Bom. 225 (F.B.), 
128 


Subra- 


Burn, J. 


< 


1018 THE MADRAS LAW JOURNAL REPORTS. [1940 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. oe BuRN AND ci JUSTICE ‘LAKSH- 
MANA RAO. 
Gampala Subbigadu alias Damasagadu .. Petitioner” ( Appel- 
' lant Accused). 
~ Criminal iriat}—Charge of murder—Plea of self-defence—Onus of proof 
—Clear evidence that accused inflicted the fatal wound—Absence of explana- 
tion by prosecution witnesses as to how accused came by his wounds—E ffect— 
Severity of wounds received by accused—If reason for mitigating punishment. 
Where the accused in a murder trial sets up a plea of self-defence, the 
burden lies on.him under S. 105 of the Evidence Act to prove it and in the 
absence of proof it is not possible for the Court to presume the truth of the 
plea of self-defence. When the evidence is clear that it was the accused who 
inflicted the fatal wounds upon the deceased itis not possible to reject that 
evidence merely because the prosecution witnesses do not explain how the 
accused himself came by his injuries. The severe injuries which the accused 
himself received cannot be a reason for mitigating his punishment. 


' Trial referred by the Court of Sessions of the Cuddapah 
‘division for confirmation of the sentence of death passed upon 
the said prisoner in C. C. No. 1 of 1940 on 8th February, 1940 
and appeal by the prisoner against the said sentence passed upon 
him in the said case. 

P. Stvaramakrishnayya for Accused. 

The Public Prosecutor for the Crown. 

The judgment of the Court was delivered by 

Burn, J.—The appellant has been convicted by the learned 
Sessions Judge of Cuddapah and sentenced to death for the 
murder of one Bitti Chennugadu altas Laddugadu on the 19th 
‘August, 1939. 

Bitti Chennugadu was undoubtedly murdered on the 19th 
August at Buggalapalli where he lives. According to the evi- 
dence for the prosecution, P. Ws. 3, 4 and 5 and the accused 
were engaged at about noon in skinning a cow by the side of 
-the Cuddapah-Rayachoti road. At that*time Chennugadu, it is 
said, came and objected to their skinning the cow in that place 
because it was stinking and because it would provoke the anger 
-of any inspecting officer who might come. He threatened to go 
and report the matter to the Village Munsif and so saying he 
turned-away. When he had gone a few steps, the accused is said 
to have run after him and stabbed him in the back with the 


~ ir a-a 


@ 
* R. T.No.36 of 1940. ~~ Sth April, 1940. 
(Cr. A. No. 174 of 1940). - 
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knife which he was using to skin the carcass. Chennugadu ran 
a few yards further away but the accused pursued him and 
stabbed him twice in the back and twice-in front. The evidence 
of the doctor who made the post mortem examination the next 
day (P. W. 1) shows that one of the stabs inflicted from the 
front penetrated his heart and must have caused death instan- 
taneously. 


Besides the evidence of P. Ws. 3, 4 and 5 there was the 
evidence of P. W. 2 a brother of the deceased. He said that 
he was standing near a shop belonging to one Adam Sab which 
is close to the scene of the offence. He said that he saw two stabs 
inflicted. The Village Munsif was informed by one Dhollavadu 
(he lives half a furlong away). The Village -Munsif took a 
statement (Ex. B) from P. W. 2 at about 2 P.M. and reported 
the occurrence to the police station at Cuddapah which is about 
44 miles away. The Sub-Inspector of Police reached the village 
by 7-30 p.m. and held an inquest the same night. 


The accused in ‘the Suh-Magistrate’s Court said that he 
knew nothing about the matter and in the Sessions Court also 
said that he had never seen the deceased and P. W. 2 but he 
fled a statement in writing in which he said that the deceased 
Chennugadu, Venkatasubbadu and others beat him with stones 
and sticks and, being unable to bear that, he himself had beaten 
to protect himself. It was a fact that the accused was very 
severely injured on the same day. The Village Munsif found 
him lying unconscious in front of his own house when he, the 
Village Munsif, was coming towards the scene of the crime. 
The investigating officer (P. W. 14) found him lying still in the 
same place when he reached the village. He made arrange- 
ments to send him to the hospital and the Resident Medical 
Officer (P. W. 6) examined him the next day. He had four 
lacerated wounds on hig head, an incised wound on his left ear 
and abrasions on his shoulder and side. He was unconscious at 
the time the Doctor saw him and the doctor says that he remain- 
ed unconscious for 2 or 3 days. He was suffering from con- 
cussion of the brain and his own life was in danger for a con- 
siderable time. He was not-discharged from the hospital till 
the 7th October, 1939. The mother of the atcused preferred a 
complaint to the Sub-Inspector the same night on behalf of 
her son against P. Ws. 2 and 3 others. The Sub-Inspector says 
that after investigation he referred that complaint and it does 


Subbi- 
u; 
n re, 





Burn, J. 
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not appear that any further proceedings were taken on it by the 
mother of the accused. 


The prosecution witnesses do not explain these injuries on 


. the person of the accused and learned counsel has invited us to 


discard the evidence of the prosecution witnesses for that reason. 
It is clear, he says, that they have not given a full or wholly 
truthful account of what happened and therefore they ought not 
to be believed. This plea however cannot be accepted in the 
face of the accused’s own statement that he caused the injuries 
on the person of the deceased in self-defence. Having set up 
the plea of self-defence the burden lay on him under S. 105 of 
the Evidence Act to prove it and in the absence of proof it is 
not possible for the Court to presume the truth of the plea of 
self-defence. One witness was examined for the defence (the 
District Medical Officer of Cuddapah). He apparently was 
examined because some attempt was made in the Sessions Court 
to show that the accused was not in his right mind. The 
doctor’s evidence however did not show that he was insane 
either at the time the offence was committed or at the time the 
trial took place. P. W. 3 when questioned about the injuries 
on the person of the accused said: “Later on I saw the accused 
fallen near his dayadi’s house. He had injuries. I do not know 
how they were caused. I heard that he got them subsequent to 
the murder. I did not go near the accused.” As the learned 
Sessions Judge has pointed out, this is not itself evidence that 
the accused received his injuries after he had murdered the 
deceased. But it is not at all improbable that that was the case. 
When the evidence is clear that it was the accused who inflicted 
the fatal wounds upon the deceased, it is not possible to reject 
that evidence merely because the prosecution witnesses do not 
explain how the accused himself came by his injuries. The 
accused has been properly convicted of the offence of murder 
and we cannot consider that the severe injuries which he himself 
received are a reason for mitigating his punishment. The attack 
upon the deceased was deliberate and was pursued to a fatal 
end. 


We confirm the conviction for murder and also the sentence 
of death and dismiss this appeal. 


K S T Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: 


PRESENT :—MR. JUSTICE VENKATARAMANA RAO AND MR, 
JUSTICE ABDUR RAHMAN. 


Chimalakonda Ramasubbaraya Appellants (Plaintiffs Nos. 3, 


Sastri and others 4 and 5) 
Vv. - 
Ganapathiraju Venkata Appala- Respondents (Defendants 
narasimharaju and others. Nos. 1 to 14,16 to 33, 35, 
36 and 38 to 49 and 2nd 
Plaintif). 


Hindu Law—Joint family—Suit by a member to set aside alienations by 
manager and for recovery of his share therein—If operates as a dtutsion in 
Status—Such a suit if a suit for partition—Alienation by a member of his 
share in whole of joint family property or part thereof—If makes hima 
divided member. 

‘A coparcener can become separate in estate by an unambiguous declara- 
tion of his intention to separate him-elf from the family and the intention to 
become separate may be evidenced in many different ways either by explicit 
declaration or by conduct. The institution of a suit for partition bya 
member of the joint family against the other members will be a manifestation 
of such intention. But where a suit is in substance not one for partition but 
to set aside an alienation by the father or a managing member other than the 
father and for recow ry of possession of the plaintiff's share in the property 
alienated, the inference of an unequivocal intention to separate from the 
family which a suit for partition in the technical sense of the term in Hindu 
law gives rise to cannot follow. 

An alienation by a member of his share in the whole of the joint family 
property or in any part thereof would not sever his status from the family 
and make him a divided member in respect of the property alienated. 

Lakshmi Achi v. Narayanaswami Naicker, (1929) 57 a 746: 1.LR. 
53 Mad. 188, not followed in this respect. 


Appeal against the decree of the Court of the Seton 
Judge (Principal) of Rajahmundry in O. S. No. 31 of 1929. 
P. V. Vallabhacharyulu for Appellants. - 


The Advocate-General (Sir A. Krishnaswami aye) and 
P. Satyanarayana Rajy for Respondents. 


The judgment of the Court was delivered by 


Venkataramana Rao, J.—This is an appeal from the 
judgment and decree of the learned Subordinate Judge of 
Rajahmundry dismissing the plaintiffs’ suit for possession of a 
half share in certain immovable properties described in Sch. B 
to the plaint. The said property admittedly belonged to one 
Suryanarayanaraju and his son Venkatapatiraju. wit is the 





* AS, No. 61 of 1936. 25th August, 1939. 
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plaintiffs’ case that the said property was leased in 1868 by 
Suryanarayanaraju as the father and head of the joint family 
consisting of himself and his son Venkatapatiraju for a period 
of fifty years, that subsequent to the said lease the said Surya- 
narayanaraju and Venkatapatiraju became divided in status, 
that Venkatapatiraju was entitled in severalty to a half share 
in the said property, and. that on the death of his widow Butchi 
Bangarayya on 21st January, 1927, the first plaintiff became 
entitled to the said property as the next reversioner. The 
defendants trace their title to the entirety of the said property 
to the father. Suryanarayanaraju who alienated the reversion in 
the said lands. ‘Fheir caseis that there was no division in 
status between the father and.the son and on the death 
of the son the whole property survived’ to the father by 
survivorship and he was competent to alienate the same 
and confer agood title upon them. They also deny the 
relationship of the first plaintiff to Venkatapatiraju. Two 
questions fell to be decided by the lower Court (1) whether 
the first plaintiff was the next: reversioner to Venkatapati- 
raju and (2) whether there was a division in status between 
Venkatapatiraju and his father Suryanarayanaraju. On the 
first question the learned Subordinate Judge held that the first 
plaintiff had not made out his title as the next reversioner ; -but 
on: the second question the learned Subordinate Judge held that 
there was a division in status between Venkatapatiraju and his 
father Suryanarayanaraju by reason of the judgment and 
decree in O. S. No. 8 of 1878 on the file of the District Court, 
Godavari. As an adverse finding on either of the issues entailed 
a dismissal of the plaintiff’s suit, the learned Subordinate 
Judge dismissed the suit. : 

The. first plaintiff died during the pendency of the: suit. 
Plaintiffs 2 and 3 are alienees of a portion of the suit property 
from the first plaintiff subsequent to the ‘death of Butchi Banga- 
rayya. Plaintiffs 4 and 5 were brought on record as the legal 
representatives of the first plaintiff. This appeal is by plaintiffs 
3,4 and 5. There is also a memorandum of objections by the 
alienee defendants objecting to the finding as to division in 
status. \ 


The main point urged by Mr. Vallabhacharyulu on bebalt 
of the appellants is that the learned Judge in the Court below in 
arriving at the finding regarding relationship has not given due 
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effect to two important documents in the case, namely, Exs. AA 


and Z-11. He contends that the oral and documentary evidence 


were not properly appreciated by the learned Judge. The plain- 
tiffs have filed a pedigree which we give herein: 
to Sri Datla tL I ` à 1 


j | | | 
Venkatakrishnamaraju I Jaggaraju Goparajt 


Venkatapatiraju II Rajayya ' Bhaskararaju 
Venkatakrishnama- Daughter Vatsavayi Suryanarayanaraju 
raju lI Rangayya 


Vatsavayi Goparaju Venkatapatiraju ITI 











Butchi Bangarayya 


| | 
Venkata- Divalara- Seetharam 
patiraju ` raju ' Raju 


Venkatasuryanarayana- 
raju (lst plaintiff). | 





| | | | | 
Simhadriraju Rangaraju Venkataseetharam Subba Raju aia 
ju Taju. 


[The learned Judges discussed the evidence and held that 
Venkatakrishnamaraju I and Goparaju were brothers, that 
therefore the first plaintiff’s title as the next reversioner to the 
Properties of Venkatapatiraju III on the death of Butchi 
Bangarayya was made out and set aside the finding of the Court 
below on this point. ] 

The learned Advocate-General who appeared for the 
alienees did not advance any argument which would enable us 
to.come to a different conclusion on this matter but he contended 
that apart from this finding if he could show that the son died 
undivided from his father, the plaintiffs would be out of Court 
and that, the finding of the learned Judge that the decree and 
judgment in the prior litigation operated as a severance in status 
was wrong. We are inclined to think that this contention is 
well founded. It is now settled law that a cOparcener can 
become separate in estate by an unambiguous declaration of his 
intention to separate himself from the family. It is enough for 
us to refer to the latest decision of the Privy Council in Ram 
Narain Sahu v. Musammat Makhanal, where Sir George 
Rankin cites with approval the following passage fom the 

° m, L (1939) 2 MLL.J, 569: LL.R. (1939) All. 680 (P.C.).. . 
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judgment of Sir George' Lowndes in Bal Krishna v. Ram 
Krishnal: 

“Tt is now settled law that a separation may be effected by a clear and 
unequivocal intimation on the part of one member of a joint Hindu family 
to his co-sharers of his desire to sever himself from the joint family, This 
was laid down in Suraj Narain v. Iqbal Narain’. The question was further 


examined in Girja Bat v. Sadashiv Dhundiraj* and the priuciple was re- 
affirmed.” 


In Girja Bat’s case3, after pointing out that a separation 
involving the severance of joint status is distinct from the de 
facto division into specific shares of the joint property their 
Lordships proceeded to explain that 

“The former was a matter of individual decision, the desire on the part 
of any one member to sever himself from the joint family and to enjoy his 
hitherto undefined or unspecified share separately from the others without 
being subject to the obligations which arise from the joint status.” 

Thus the test laid down is the intention to sever oneself 
from the joint family. The question we have therefore to 
determine is, did the son intend to sever himself from the 
father? As pointed out in Girja Bat v. Sadashiv Dkundiray3, the 
intention to become separate may be evidenced in many different 
ways, either by explicit declaration or from conduct. Ifit is an 
inference drawn from conduct it will be for the Court to deter-- 
mine whether it was unequivocal and explicit. The institution ` 
of a suit for partition by a member of a joint family against 
the other members has always been taken io be a manifestation 
of an unequivocal intention to separate himself from the other 
members of the family. As pointed out in Kawal Nam v. Budh 
Singh4, the commencement of a suit for partition would effect a 
separation from the joint family. Their Lordships found in 
that case that by the plaint the plaintiff claimed a fifth share in 
the joint family property and that the claim amounted to an 
intimation to the co-sharers of the plaintiff of an unequivocal 
desire for separation from the joint family. Therefore 
a suit must in substance be a suit for partition with a 
desire on the ‘part of the plaintiff to hold his share in 
severalty without being subject to the obligations of the 
joint status. Having these principles in view, we have to see 
whether the prior litigation was a suit for partition and the 





1. (1931) 61 M.L.J. 362: L R. 58 I.A. 220 at 224: LL.R. 53 All. 300 (PC). 
2, (P912) 24 M L.J. 345: L.R. 40 I.A. 40: I LR. 35 All. 80 (P.C.). 

3. (1916) 31 M.L.J-455: L.R. 43 I.A. 151: I L.R. 43 Cal. 1031 at 1047 (P.C.). 
4, (1917) 33 MLJ. 42: L.R. 44 I.A, 159: LL.R. 39 AIL 496 (P.C.). 
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decree and judgment therein operated as severance in status. 

The prior litigation was commenced by a suit by Venkatapati- 
raju in the District Court of Godavari in 1878 (O. S. No. 8 of 

1878). A copy of the plaint was not filed in the lower Court. 
because an authentic copy was not available but asa printed 
copy of the said plaint in the said suit which came up in appeal 
before this Court was available, we had it‘marked in this appeal. 
A reference to the plaint shows that the plaintiff sought to set 
aside several alienations made by his father including the leases 
which were executed on Ist and 2nd October, 1868, in favour of 
the second defendant and the father of third and fourth defend- 
ants in that suit. The plaint was confined only to the property 
alienated. No doubt there was an assertion made in the plaint 
that the alienations comprised the entire joint family property 
but that was not a correct statement of fact, since there was 
other property which was not alienated but was subsequently 
alienated by the father or the son subsequent to the date of suit. 
The plaint alleged that the plaintiff demanded all the defendants 
to make over his half share in each of the properties and they: 
refused to do so and therefore he claimed possession of a half 
share therein. The demand for delivery of possession of a half 
share could only be on the alienees because, the father was 
admittedly out of possession and -there was'no evidence of any 
demand made on the father prior to the said litigation. The 
plaint does not mention whether there was‘any movdble pro- 
perty belonging to the family or whether there’were liabilities 
of the family and it was not framed in the way a plaint in a 
suit for partition would have been framed. In answer thereto, 

the defendants contended that it was not open to the plaintiff to” 
recover his half share without suing for a partition. The 
judgment in that suit confirmed all the alienations including the 
leases and set aside only two gifts of the joint family property. 
made by the father, ome made in favour of the plaintifs sister. 
and the other, in favour of the Guru of the family. The actual. 
decree in’ the suit was that the plaintiff as a coparcener with 
the first defendant be put in possession of a half sbare of the 
lands gifted away and in regard to the rest of the properties 
the suit was dismissed. There was no declaration as ina 
partition suit that the plaintiff and the. first defendant , were 
entitled to equal shares in all the joint ‘family properties and 
that in regard to lands covered by leases the plaintif will be 
entitled to recover possession of a half share dù the termination 

129 
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of the leases. No account of joint family property was directed 
to be taken nor an account of any liabilities and no declaration 
was given in regard thereto, whereas, if it was intended to be 
a suit for partition, the Court would have raised an issue as to 
the assets and liabilities of the joint family and ascertained _ 
what they were and effected a division thereof. The case was 

carried in appeal and the appellate Court confirmed the above 
decision except in regard to a small item. It is thus clear that 
the said suit was not a suit for partition. Where a suit in 
substance is not one for partition but to set aside an alienation 
by the father or a managing member other than the father and 
recovery of possession of the plaintiff’s share in the property 
alienated, the inference of an unequivocal intention to separate 
from the family which a suit for partition in the technical sense 
of the term as understood in Hindu Law gives rise to, cannot 
follow. But it is contended by Mr. Vallabhacharyulu that an 
alienation by a member of his share in the joint family property: 
operates as a severance in status and he becomes a divided 
member of the family from the date of alienation and if the 
alienation relates to a share in a particular item, in respect of 
that item. A suit for recovery by the plaintiff of his share 
from the alienee would according to him be a clear indication 
on his part to hold hie share in severalty when recovered; and 
the first plaintiff must therefore be deemed to have become 
divided in status from his father by suing to recover his share. 
Before examining the soundness of this contention it may well 
be stated that the father did, not purport to alienate his share 
in any item but purported to alienate the entirety of the items 
including the son’s share therein as the father and the managing 
member for family necessity and no question of any severance 
of status would result from such alienations, assuming that an 
alienation would entail the legal consequence of division in 
status as contended for. But in our opiffion an alienation by a 
member of his share in the whole of the joint family property 
or in any part thereof would not sever his status from the 
family and make him a divided member in respect of the 
property alienated. The preponderance of judicial opinion in 
this Court has been in favour of this view. In Ayyagars 
Venkataramayyav. Ayyagart Ramayyal, Bhashyam Aiyangar,J., 


——— CC 


1. (1902) IL:R. 25 Mad. 690 at 717 Œ.B). 


`~ 
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expressed himself thus : 

“An undivided member of a family, though he may alienate either the 
whole or any part of his undivided share will continue to be’ an undivided 
member of the family with rights of survivorship between himself and the 
remaining members in respect of all the joint family property other than 
what he has transferred.” 


In the learned Judge’s view he would be an undivided 
member even in respect of the shares of the other members in 
the property alienated. This is in accord with the strict 
theory of Hindu Law which does not Tecognise alienation as a 
mode of severance of a joint family. The notion that it would 
operate as a severance was based on the analogy of English law 
where a joint tenancy would be disrupted- by an alienation of 
his share by the joint tenant. But the .concept of a joint 
tenancy and the legal incidents attaching thereto are not the 
same as in the case of a joint Hindu family. It is wrong 
therefore to infer the same legal consequences from an act 
which operates differently under different systems of law. A 
Bench of this Court in Lakshmi Achi v. Narayanaswamt 
Natcker,1 has taken the view that a member would become 
divided in respect of the property alienated by him and Mr. 
Vallabhacharyulu relies on the observations of Ramesam, J., in 
that case. Referring to the observations of Bhashyam 
Aiyangar, J., in Ayyagart Venkaiaramayya v. Avyyagari 
Ramayya*, Ramesam, J., remarks as follows: 


“Tf 2 member of an undivided family sells the whole of his share in 
some of the family properties or part of his share in such properties but not 
in other properties, it may be that he continues undivided with the other 
members in respect of the properties other than those in which the whole or 
partof his share has been transferred and this is all that the observation at 
p. 717 amounts to. It almost implies that so far as the properties in which 
the whole or part of the member’s share is sold, are SOnCeTaES he must be 

regarded as divided from the other members.” 

With all respect to the learned Judge, the interpretation 
placed by him on the observations of ‘Bhashyam Aiyangar, J., 
does not appear to be correct. In support of his view 
Bhashyam Aiyangar, J., referred to Gurlingapa v. Nandapa’. 
On a reference to Gurlingapa v. Nandapa, it will be seen that 
the following observations of the Chief Justice in that case are 
directly against the view of Ramesam, J.: 

“It seems to follow from it that the sale of a coparcener’s interest in 
joint family property cannot affect the position of such coparcener inthe 








1. (1929)-57 ML.J. 746: I.L.R. 53 Mad, 188 at 195. ° 
2 (1902) LL.R. 25 Mad. 690 (F.B.) 3. (1896) I.L-R. 21 Bom. 797. 


~ - 
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joint family or alter the rights of the several-coparceners inter se...... 
Basappa’ s (alienating coparcener’s) rights to succeed to his brother’s- share 
by survivorship were not therefore affected by the sale of his interest in the 
last item of joint family property to Gurpadappa so long as the purchaser 
did not proceed to work out his rights by partition” (p. 303). 

There is a definite pronouncement that an alienating co- 
parcener continues undivided even in respect of the share of 
the other members in the property alienated so that on the death 
of any member he will succeed to his share by survivorship 
along with the other members. In Kandaswam: Udayan v. 
Velayutha Udayan!', a view different from that of Ramesam J. 
was expressed by Devadoss, J.: 


‘When a coparcener brings a suit fora declaration that an alienation by 
another coparcener is not binding on him and for his share of the property 
alienated the Court gives him a decree for his share, if it finds that the 
alienation isnot binding on the plaintiff. But his share does not become 
absolutely his for the alienating coparcener still continues 2 member of the 
joint family, and on a suit for partition by him the property alienated may . 
fall to his share in which case the alienee would be entitled to getit..... 
When a member of a joint Hindu family sues to set aside an alienation made 
by another coparcener that suit is not for partition and does not involve 
‘necessarily the status of division between him and the other members of the 
joint family.” 


. The view of the learned Judge appears to be that the fact 
that the alienating coparceners recover their.share would not 
4pso facto effect severance in status in respect of the property 
alienated because at a final partition the share alienated may be 
‘Set apart for the alienor’s share which would be taken by the 


-alienee. There is authority-for the view that the mere recovery 
‘by the coparcener of his share in the property alienated would 


not prevent the alienee from bringing a suit for a general par- 
tition and have the property alienated allotted to his share. 
(Vide Hanmandas Ramdayal v.Valabhdas?). We do not think it 
necessary to examine the soundness of this view. If the correct 
principle i is that alienation per se by a member of his share or 
part thereof in joint family property Woes not operate as a 


severance in status in respect of the property alienated the 
mere recovery of their shares by the other members would not 


alter the status of the family. It would therefore rest on them 
to signify their intention unequivocally to hold the said shares 
separate from the alienor. In the absence of such expression 
‘of intention, the presumption would be that Hg intend: to > hold 








å 1. (1926) 54, M.L.J, 99at 104. 5 a 
Ioan 2. (1918) LER. 43 Bom. 17., 7, > 
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the shares as joint family property. And the same legal conse- 
quences do not therefore follow from a suit by a plaintiff to set 
aside an alienation by his coparcener of a certain item of property 
as not being binding on him and to recover the plaintifi’s share 
therein as would follow from a suit for partition without more. 
If the institution of such a suit should he taken as evidence of 
an explicit declaration by the member to hold the share which 
he seeks to recover in severalty there must be a clear indication 
to that effect in the plaint or there must be some other evidence 
to show that it was his intention to so hold the share which he 
seeks to recover. The Court will have to determine if there 
was any such intention expressed in the plaint and come toa 
conclusion on the point. In its absence the conduct of the 
parties either during the course of the litigation or subsequent 
thereto will have to be considered in determining this question 
of intention. The decree in this case provides that the plaintiff 
as coparcener with the first defendant should recover the share. 
It would seem to indicate that no severance in status between 
the plaintiff and his-father was effected. The judgment of the 
learned District Judge in O. S. No. 8 of 1878 was pronounced 
on the 30th September, 1879. One of the alienations which 
have been set aside by the judgment as already observed was a 
gift made by the father in favour of his daughter Venkayya the 
plaintiff’s sister. On the 23rd June, 1880, Venkayya executed a 
mortgage with possession (Ex. XI) in favour of one Ramayya 
and this document was attested both by the plaintiff and his 
father. Therefore though the alienations were set aside the 
plaintiff confirmed the alienation. The appellate judgment in the 
case is Ex. N dated 26th October, 1880. On the 30th August, 
1882, the plaintiff in O. S. No. 8 of 1878 by Ex. DD effected a 
sale of the joint family property which was not included in the 
suit, In that sale’ the recital is “the house site which has been 
acquired by our ancesfors and which is continuing in our pos- 
session”, thus clearly indicating the jointness of the family. 
In O. S, No. 8 of 1878 as the decree of the learned District 
Judge confirmed the leases and dismissed the suit as against the 
_ lessees, costs were awarded against the plaintiff. The lessees 
were executing the decree for costs against the son Venkata- 
patiraju but before execution wascompleted he died. Thereupon 


the father Suryanarayanaraju was brought in ag. his. legal 
representative under the description of ‘undivided father’. In 
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execution the’ reversion in the suit property was sought to be 
attached. The objection taken by the father was that as the 
entire interest of the son devolved on him by survivorship the 
property could not be attached. This objection was upheld and 
the execution petition was dismissed. Thus the lessees were 
unable to recover costs. These proceedings probablise the 
contention of the defendants that the prior litigation did not 
effect a partition, that the son and the father were undivided in 
status and that the persons whose interest it was to assert that 
they were divided did not do so. It would be hardly likely 
that if the son was divided in status from the father, the son’s 
widow would not have been brought on record and the son’s 
separate interest would not have been attached and the money 


due to the lessees for costs would not have been recovered. In — 


1890 the father effected an alienation of the reversion in the 
land but no objection was taken by the widow though she lived 
up to 1927. The conduct of the widow from the date of the 
death of her husband up to 1927 for a period of over 40 years 
in not asserting any claim to succeed to her husband’s interest 
renders probable that the son and the father were undivided in 
status. Ex. IlI dated 28th November, 1894, lends support 
to this view. It isa deed of relinquishment executed by the 
son’s widow in favour of one Ramaraju, an alienee from the 
father of one of the items which was covered by the suit O. S. 
No. 8 of 1878. What was relinquished under the said docu- 
ment was the ‘maintenance right’ owned by her. Further there 
is evidence in the case on behalf of the defendants that the 
father and the son continued to live and mess together. We 
see no reason why we should not act on that evidence as the 
evidence is consistent with the testimony afforded by the docu- 
mentary evidence. On a consideration of the entire evidence 
we have come to the conclusion that by the litigation in the 
prior suit the father and the son didenot become divided in 
status and that Suryanarayanaraju after the death of the son, 
was competent to alienate the reversion in the lands. 
. In this view the plaintiffs’ suit fails and the appeal is 
dismissed with costs. 

The memorandum of objections is dismissed. No costs. 


S. VV. ` ——— Appeal dismissed. 


t 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—SIR ALFRED Henry LioneL Leac, Chief 
Justice, Mr. Justice King AND Mr. Justice PATANJALI 
SASTRI. 


3 


In the matier of Sri A. Ramanuja First Grade Pleader, 


Ayyangar. Vellore. 
Legal Practiiioners Act (XVII of 1879), Rules framed under—R. 16— 
Failure to maintain accounts required by—Professonal misconduct. 


Failure to keep accounts of all moneys received and disbursed by a 
pleader in connection with each suitin which he is engaged as a pleader, is 
professional misconduct. Even if a vakil has not much work he is bound to 
keep accounts for whatever work he may have. 


The Notice under Ss. 13 and 14 of the Legal Practitioners’ 
Act having been issued to Sri A. Ramanuja Ayyangar, First 
Grade Pleader, Vellore, calling upon the said Sri A. Ramanuja 
Ayyangar to show cause why he should not be dealt with under 
the disciplinary jurisdiction of the High Court in that, he, on 
his own admission, contained in his letter dated 21st November, 
1939, to the District Munsif of Vellore in answer to a communi- 
cation of Court, had not maintained any accounts in respect of 
his professional work as a vakil, and therefore had rendered 
himself liable to be dealt with under S. 13 (f) of the Legal 
Practitioners’ Act, 1879: 


K. Umamaheswaran for The Advocate-General in support 
of the Notice. | 

Respondent not represented. 

The judgment of the Court was delivered by 

The Chief Justice.—The respondent is a First Grade Pleader 
practising at Vellore. Hehas been charged with professional 
misconduct in that he has failed to maintain accounts in respect 
of his professional wosk. R. 16 of the rules framed under the 
Legal Practitioners’ Act states that it is the duty of every 
pleader to keep regular accounts of all moneys received and 
disbursed by him in connection with each suit in which he is 
engaged as a pleader. The rule goes on to say that the failure 
to keep such accounts will be treated as a reasonable cause for 
suspension of certificate within the meaning of 5. 13 (f) of the 
Legal Practitioners’ Act, 1879. | 
ee 
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In answer to the .charge the respondent sent by post a 
communication to the District Munsif of Vellore who had 
framed the charge, stating that, as he had no legal work worth 
mentioning, there was no necessity to maintain any accounts, 
and that he was under the bona fide belief that he need not 
keep any accounts under the circumstances. He admitted that 
he had committed an error and asked to be excused. The 
enquiry into the ‘charge framed against the respondent was 
fixed for the 16th and 17th of April of this year. On each 
occasion the respondent failed to put in an appearance. We 
agree with the District Munsif that,-even if a Vakil has not 
much work, he is bound to keep accounts for whatever work he 
may have, and in failing to keep accounts the respondent has 
been guilty of professional misconduct? The respondent is at 
present under suspension by an order of this Court dated the 
17th of October, 1939 passed in another case in which he was 
charged with professional misconduct. The suspension in that 

case does not expire until the end of the summer vacation of the 
District Court of North Arcot in 1941. It is necessary that 
the respondent should be punished for this further act of mis- 
conduct and we direct that he be suspended from practice on’ 
the present charge from the end of the summer vacation of the 
District Court of North Arcot in 1941 until the end of that 
year. 

K. S. © = Ordered ERE 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—-SR ALFRED HENRY LionEL Leaca, Chief 
Justice AND Mr. Justiczk HorwiL. 


Mayandi Chettiar | .. Appellant® (Plaintif) 
U. 
The Madura Municipality through Respondent (Defendant). 
its Commissioner. 

Madras District Mumcipalities Act (V of 1920), Ss. 216 and 338— 
Building commenced and completed before application for permission granted 
by Municipality—Notice under S. 338, compelling demolition of building and 
‘comphance with notice—Legality of action under S. Omo ad peti 
was under S. 216 and not under S. 338. 

The plaintiff applied to the Madura municipality for permission to put 


up a building but before permission was granted he commenced and comple- 
ted the building The Special Officer of the Municipality issued a notice 


*S. A. No. 562 of 1937. 19th ‘September, 1940. 
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directing the plaintiff to demolish the building within four days under S. 338 
of the Act.as no licence had been obtained, On plaintiff’s refusal to accept 
the notice the building was demolished by the Special Officer. In an action 
by the plaintiff for damages, 

Held, that a special provision should prevail against a general provision 
and the Special Officer ought to have issued notice under S. 216 (which 
specially relates to construction of buildings) to show cause why the buil- 
ding should not be demolished and the action taken under S. 338 (which was 
a general provision relating to cases of absence of license, permission, etc.) 
was illegal and high-banded and the plaintiff was entitled to damages. 

Appeal against the decree of the Court of the Subordinate 
Judge of Madura dated 21st January, 1937 and made in A. S. 
No. 17 of 1936, preferred against the decree of the Court of the 
District Munsif of Madura Taluk dated 8th May, 1935 and 


made in Q. S. No. 217 of 1933. 
T. L. Venkatarama Atyar for Appellant. 
C. S. Rama Rao Saheb for Respondent. 
The judgment of the Court was delivered by 


The Chief Justice—By an order dated the 10th August, 
1931, the Provincial Government superseded the Madura 
Municipal Council and appointed a Special Officer to carry out 
the functions of the Council for a period of one year from the 
14th August, 1931. This order was passed under the provi- 
sions of S. 41F (1) of the Madras District Municipalities Act, 
1920. On the 7th June, 1932, the Special Officer caused a 
building belonging to the appellant to be demolished. There- 
upon the appellant filed in the Court of the District Munsif, 
Madura Town, the suit out of which this appeal arises for the 
recovery of damages. The suit was subsequently transferred 
for hearing to the Court of the District Munsif, Madura Taluk, 
who held that the appellant’s contention was well founded and 
gave hima decree for Rs. 100 with costs. The respondent 
council appealed to the Subordinate Judge of Madura, who 
reversed the decree of the District Munsif on the ground that 
the Special Officer had acted within the law. The appellant now 
appeals to this Court and asks for the restoration of the decree 
of the Court of the District Munsif. 

Before referring to the sections of the Madras District 
Municipalities Act, 1920, which have application, it will be 
convenient to state the facts. On the 25th June, 1931, the 
appellant applied to the council for sanction to erect a building 
for the purpose of storing therein oil manufactured Wy him and 
submitted plans,-as was required by the building regulations, 

130 
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On the 17th July the Sanitary Inspector reported that he had 
no objection to the erection of the building, but without waiting 
for the sanction of the Executive Engineer the appellant com- 
menced to build and completed the work. On the 20th July, 
1931, the Executive Engineer called upon the appellant to submit 
a plan of the lay-out of the whole survey number. This lawful 
requirement was, however, not complied with until the 9th May, 
1932. After the Executive Engineer had on the 20th July, 
1931, called for a plan of the lay-out of the whole survey 
number no further communication was addressed to the appel- 
lant until the 5th May, 1932, when the Special Officer issued a 
notice, purporting to be pursuant to Ss. 338 and 339, by which 
he required the appellant to demolish his building within four 
days on the ground that it had been erected ‘without municipal 
licence’. This notice was tendered to the appellant, but he 
refused to accept ii, although four days later he sent the plan of 
the lay-out as required by the Executive Engineer. On the 7th 
June, 1932, the Special Officer sent men to the site for the 
purpose of demolishing the building and this work was carried 
out in the presence of officials of the municipality and the 
Circle Inspector of Police. These facts are not in dispute. 


The case for the appellant is that the local authority had 
no power to demolish his building without taking the steps con- 
templated by S. 216 of the Act. The case for the respondent 
council is that the Special Officer had full authority to do what 
he did by reason of the provisions of Ss. 338 and 339. The 
appellant’s reply is that S. 216 is a section which applies in the 
case of a breach of the building regulations and that S. 338 
only applies when no special procedure is laid down. We con- 
sider that there is great force in the appellant’s contention. 


The building regulations are contained in Chap. X of the 
Act. This chapter comprises Ss. 191 fo 217. At the time 
when the appellant applied for sanction to his plans the executive 
authority was the Chairman, but he was displaced by the Special 
Officer as the result of the order of the Provincial Government 
of the 10th August, 1931. S. 197 states that if a person intends 
to construct or reconstruct a building, other than a hut, he shall 
send to the executive authority an application in writing for the 
approval of the site, together with a site plan of the land, and 
an application in writing for permission to execute the work, 
together with a ground plan, elevations and sections of the 
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building, and a specification of the work. S. 198 prohibits the 
executive authority granting permission until the approval of 
the site has been accorded and S. 199 says that construction 
shall not be begun until the executive authority has granted 
permission for theexecution of the work. 

' 5. 216 states'the procedure to be followed where the 
executive authority is satisfhed: 


“ (i) that the construction of a building (a) has been commenced with- 
out obtaining the necessary permission, or (b) is being carried on, or has 
been completed otherwise than in accordance with the plans or particulars on 
which the permission was based, or (c) is being carried on or has been 
completed in breach of any of the provisions of the Act, rule or by-law or of 
any lawful direction or requisition, or 


(#) that any alterations required by a notice issued under S. 205 have 
not been duly made, or 


(143) that any alteration of or addition to a building or work has been 
commenced or is being carried on or has been completed in breach of S. 215.” 


In any of these cases the executive authority may make a 
provisional order requiring the owner or builder to demolish the 
work done, or so much of it as has been unlawfully executed, 
or to make such alterations as may be necessary to bring the 
work into conformity with lawful requirements. These are the 
provisions of sub-S. (1) of S. 216. SubS. (2) directs the 
executive authority, when he has made a provisional order 
under sub-S. (1), to serve a copy of it on the owner of the 
building, together with a notice requiring him to show cause 
within a reasonable time why the order should not be confirmed. 
Sub-S. (3) says that if the owner fails to show cause to the 
satisfaction of the executive authority, the executive authority 
may confirm the order with any modification as he may think ft 
and that order shall then become binding on the owner. If an 
order under sub-S. (3) becomes effective it can be enforced by 
virtue of the provisions of S. 339. 


S. 338 on which the respondent council relies is in these 
words: 


“If, under this Act, or any rule, by-law or regulation made under it, the 
licence or permission of the council or executive authority or registration in 
the municipal office is necessary for the doing of any act, and if such actis 
done without such licence or permission or registration or in a manner 
inconsistent with the terms of any such licence or permission, then— 

(a) the executive authority may by notice require the person so doing 
stich act to alter, remove, or,as far as practicable, restore to its original state 
the whole or any part of any property, movable or immovable, public or 
private, affected thereby, within a time to be specified in the notice; and 
further, ' a ; 
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(b) if no penalty has been specially provided in this Act for so doing 
such act, the person so doing it shall be liable on conviction before a magis- 
trate to a fine not exceeding fifty rupees for every such offence.” 


. S. 339 which is the section which gives power to enforce 
default, reads as follows: 


‘ (1) Whenever by any notice, requisition, or order under this Act, or 
under any rule, by-law or regulation made under it, any person is required to 
execute any work or to take any measures or do anything a reasonable ime 
shall be named in such notice, requisition or order within which the work 
shall be executed, the measures taken, or the thing done. 


(2) If such notice, requisition, or order is not complied with within the 
time so named the executive authority may cause such work to be executed 
or may take any measures or do anything which may, in his opinion, be 
necessary for giving due effect to the notice, requisition or order as afore- 
said ; and further, 


(3) if no penalty bas been specially provided in this Act for failure to 
comply with such notice, the said person shall be liable on conviction before 
a magistrate to a fine not exceeding fifty rupees for every such offence.” 


Ss. 338 and 339 are in Chap. XVI which is headed “Proce- 
dure and Miscellaneous”. 

The provisions of the Act with regard to licences are to be 
found in Chap. XII within which fall Ss. 244 to 285. Licenses 
are required for the keeping of animals (S. 245), for theuse of 
premises for certain trades (S. 249), for the keeping of a 
slaughter-house (S. 255), for the carrying on of a milk business 
(S. 258), for the carrying of the trade of a butcher, fish-monger 
or poulterer (S. 259), for the keeping of a private market 
(S. 262), for the use of a place for the disposal of the dead 
(S. 279), and for the carrying on of the occupation of a grave- 
digger (S. 285). Permission of the local authority is required 
in certain cases such as the digging of a well, tank, pond or 
fountain (S. 233), and the constructionof a factory in which it 
is proposed to employ steam-power, water-power or other 
mechanical power or electrical power (S. 250). Registration 
may be required in respect of carriages let out for hire and for 
bicycles and tricycles kept within the municipal area (S. 104) 
and for the keeping of carts (S. 105). The Act does not 
direct any special procedure to be followed for remedying 
breaches of the law with regard to licences, permissions and 
registrations, apart from that to be found in the chapter 
relating to building regulations. Therefore, except in the case 
of buildings, direct action may be taken under Ss. 338 and 339. 
The Subomlinate Judge did not consider that S. 216 applied to 
a case where a person had completed a building without sanc- 
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tion, but this opinion is obviously untenable. I have already 
stated the circumstances in which the executive authority can 
take action, and the completion of a building, as well as the 
commencement of a building, are within the scope of the section. 
As a matter of fact, Mr. Rama Rao Saheb has not attempted to 
support this part of the Subordinate Judge’s judgment. 

In our opinion the maxim generalia specialibus non 
Gerogant applies in this case. The effect of this maxim is 
concisely stated in Halsbury’s Laws of England, Hailsham 
‘edition, Vol. 31, p. 526 in these words: 

“Where in the same or a subsequent statute a particular enactment is 
followed by a general enactment, and the latter, taken in its most compre- 
hensive sense, would overrule the former, the particular enactment is 


operative, and the general enactment is taken to affect only those othet 
parts of the particular enactment to which it may properly apply.” 


S. 338 cannot be properly applied here because S. 216 
specifically provides what shall be done when there is an 
infringement of the building regulations. The fact that the 
word ‘may’ is used in sub-S. (1) of S. 216 does.not leave it to 
the option of the executive authority to proceed under S. 216 
or S. 338. In S. 338 the word is also ‘may’. The executive 
‘authority may not deem it necessary to’take any action, but if 
he does he must proceed according to S. 216: Therefore the 
Special Officer’s order was unlawful and his action in demolish- 
ing the appellant’s building without calling upon him to show 
cause was highhanded. It is true that the appellant had broken 
the law. He had -built without having bad his plans sanctioned 
‘by the executive authority and he had not complied with the 
requirement of the executive authority that he should submit a 
plan of the lay-out of the whole survey number. He was 
greatly in fault, but it has not been suggested that the building 
which he erected was in any way contrary to the regulations of 
the respondent council, This Court asked Mr. Rama Rao Saheb 
what was the explanation which the Special Officer had to offer 
for the disregard of the provisions of S. 216 and he was* unable 
to give one. The fact that the appellant had himself disregarded 
certain provisions of the Act, blameworthy though it was, did 
not, as Mr. T. L. Venkatarama Ayyar has remarked, make him 
-an outlaw. The action taken by the Special Officer in this:case 
"so far as the Court is able to gather from the record and the 
Statements of fact made by. counsel(which—are-in*no way-in 
conflict).cannot be supported on any ground: . There: was no 
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request for an explanation and if the building did in fact com- 
ply with the regulations—there is no evidence that it did not— 
the punishment was out of all proportion to the offence. But 
the main consideration is that the building ought not in any 
event to have been pulled down without the procedure set out 
in S. 216 being followed. 

It has not been suggested that if the Special Officer’s action 
was unlawful, which in our opinion it certainly was, the res- 
pondent council should not be called upon to pay damages. The 
appellant has suffered damnage and his loss has been assessed by 
both the lower Courts.at Rs. 100. Therefore the quantum of 
damages is not open to argument in this Court, and the res- 
pondent council must pay the amount. 

The appeal succeeds and the decree of the District Munsif 
will be restored. The appellant will have his costs in the 
Subordinate Court and in this Court based on the amount of 
his decree. 


K. S. a Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR., JUSTICE PANDRANG Row AND MB. J USTICE 
ABDUR RAHMAN, 


K. M. Sr. K. Lankaram .. Appelani* (Sth Defen- 
dant) | 
v. 
O. K. S. Sundaragopala Aiyar and Respondents (Plaintiffs, 
others Defendants 1 to 4, 6 to — 
14, 16 and 17). 


Civil Procedure Code (V of 1908), O. 21, r.83 and S.64—Aittachment in 
execution of money decree—Morigage of some tiems of attached property 
and payment of proceeds towards decree—Sale in Court auction of an tiem of 
mortgaged property for balance—Judgment-debior obtaining before confir- 
mation of sale permission under O. 21, r. 83 and welling ihe item privately and 
satisfying the decree—Validity and enforceability of the mortgage as against 
the purchaser—Morigage if affected by is pendens—Purckaser if entitled to 
equitable lien or charge on the mortgaged item of property in his lands. 

In execution of a decree for Rs. 14,000 and odd the decree-holder attach- 
ed some items of the judgment-debtors’ property on 13th December, 1920. On 
29th July,1921, some items of the attached properties were mortgaged to X by 
the judgment-debtors for Rs. 9,000 out of which Rs. 7,500 was paid towards 
the decree. As the decree was not wholly satisfied the execution was pro- 
ceeded with and an item of the mortgaged properties was sold in Court 





4 Appeal No. 245 of 1938, 3rd September, 1940, 
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auction on 25th October, 1921, for over Rs. 16,000. Before confirmation of 


sale the judgment-debtor applied for and obtained permission to sell that | 


item as well as some others privately with a condition to deposit the amounts 
realised in Court. A certificate was granted under O. 21, r. 83 (2) and the 
judgment-debtors executed a sale deed of the item sold in Court auction in 
favour of K for Rs.22,500 of which Rs. 17,200 was deposited in Court and the 
decree was completely satisfied. The balance was deposited towards another 
decree against the judgment-debtors in the same Court. Simultaneously 
with the sale deed the judgment-debtors executed another agreement in 
favour of K under which they agreed to mortgage certain other properties 
in consideration of his paying off tnter alia the mortgage debt in favour of 
X. No money having been paid under the agreement, a suit on the mortgage 
was fled. The suit was resisted by the legal representatives of K. 


Held, (+) the sale to K in pursuance of the certificate granted under O. 21, 
r. 83 was a private one and not by or under the orders of the Court. Such a 
purchaser could not be brought within the ambit of S.64o0f the Code of 
Civil Procedure and held to have a claim enforceable under the attachment. 
The mortgage in favour of X is not void on account of the attachment. 


Narayana Goundan v. Ap pave Cong (1934) 67 M.L.J. 741: I L.R. 58 
Mad. 392, considered. 


Shtvlingappa v. Chanbasappa, (1905) I.L R. 30 Bom. 337, approved. 


(##) The attachment and continuance of the execution proceedings 
cannot be deemed to be a lis pending between the purchaser and judgment- 
debtor. Consequently S. 52 of the Transfer of Property Act would have no 
application to the facts of the case and cannot affect the validity of the 
mortgage in favour of X. Case-law considered. 


(tit) As K deposited the sale proceeds into Court in pursuance of the 
condition mentioned in O. 21, r. 83, Civil Procedure Code, only for his own 
benefit and not on behalf of the mortgagee there can be no equitable charge 
or lien in favour of K who was aware of the mortgage and had entered into 
an agreement to discharge the same. Case-law discussed. 


(fv) X was a bona fide mortgagee for value and although if the attach- 
ment had continued and the sale confirmed the mortgage would have been 
infructuons as against the attaching creditor, the mortgagee had a prior title 


as against X. 
Appeal against the decree of the Court of the Subordinate 


Judge (Principal) of Madura dated 15th January, 1938, and 
made in O. S. No. 16 9f 1936. 


B. Sitarama Rao for A. Narasimhachari for Appellant. 

K. Rajah Aiyar, O. V. Baluswamti, C. Venugopalachari and 
W. S. Krishnaswami Naidu for Respondents. 

The judgment of the Court was delivered by 

Abdur Rahman, J.—This appeal arises out of a suit insti- 
tuted in the Court of the Subordinate Judge at Madura on the 


basis of a mortgage deed (Ex. A) executed by or of behalf of 
defendants 1 to 4 on the 29th July, 1921; in the plaintiffs’ favour. 


Aliyar. 
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The only points.for decision in this appeal relate to the 
enforceability of this mortgage deed and to the lien claimed by the 
appellant, who was the fifth defendant in the suit, on account of 
a payment made by his father in satisfaction of a money decree 
passed in O. S. No. 135 of 1920 against the defendants 1 to 4. 


The facts which have led to this litigation may be briefly 
stated. A decree for a sum of Ks. 14,130-11-2 was passed 
against the defendants 1 to 4 on the 11th November, 1920, in | 
O. S. No. 135 of 1920. The decree-holder made an application 
for execution and attached various items of property including 
the one (item No. 3 in those proceedings and the first item in 
the present suit) with which we are concerned in this appeal. 
The attachment was made on the 13th December, 1920. During 
the continuance of this attachment, seven items’ of property 
including the. first item, were mortgaged by the judgment- 
debtors with the plaintiffs for a sum of Rs. 9,000 on the 29th 
July,-1921 (Ex. A). Out of this money,a sum of Rs. 5,000 
was deposited by the judgment-debtors on the Ist August, 1920, 
towards the decree passed in O. S. No. 135 of 1920 and an 
application (Ex. V) was made by them at the same time for the 
grant of a month’s time for paying the balance of the decretal | 
amount by alienating the properties under attachment. This 
application was accepted and in accordance with his undertaking 
contained in the mortgage deed Ex. A the plaintiffs deposited 
two more sums of Rs. 1,050 and Rs. 1,450 on the two following 
days (that is, on the 2nd and 3rd August; 1921). The lodg- 
ment schedules on the record show that all these three items of 
Rs. 7,500 were deposited in Court towards the amount of the 
decree passed in O. S. No. 1350f 1920. The balance was partly 
deducted by the plaintiffs towards their own dues and partly 
paid. by them on behalf of the judgment-debtors. The decree 
was not wholly satisfied and the Court, after the lapse of the’ 
time granted by it in pursuance of Ex. V proceeded to execute 
the decree. The proclamation of sale is not in evidence and we 
are not, for that reason, in a position to know the amount for 
which the sale was ordered. But having regard to the fact that 
Rs. 7,200 were paid towards the decree passed in O. S. No. 135 
of 1920, we must présume that this sum must have been duly 
credited in partial satisfaction of that decree. Anyhow the 
exécution “took its course and the ‘third item of that suit was 
sold in auction on the 25th October, 1921, for a sum exceeding 
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Rs. 16,000. Before the sale was confirmed, the judgment- 
debtors applied to the Court on the 25th November, 1921, for 
permission under O. 21, r. 83, Civil Procedure Code, to sell the 
third item privately and also to alienate three more properties 
(items 4 to 6—Ex. IV) in the same manner. This was granted 
,on the same day but the Court imposed a condition, as required 
‘by that rule on the judgment-debtors that the whole of the sale 
-proceeds or other amounts raised by creating an incumbrance 
should be deposited by them in Court. A certificate’ was 
granted under the provisions of the same r. 83 (2) and the 
;judgment-debtors executed a sale deed of the third item of pro- 
perty on the very next day in favour of Kuppuswami, the 
father of defendants 5 and 6 for a sum of Rs. 22,500 (Ex. I). 
Out of this amount a sum of Rs. 17,200 had been deposited by 
Kuppuswami in Court along with the judgment-debtor’s applica- 
tion, Ex. IV, on the 25th November, 1921, tbat isa day before 
the sale deed was executed and the-balance of Rs. 5,300 was 
deposited on the 10th December, 1921. Ex. III which is a copy 
of the lodgment schedule, however sHows that this latter sum of 
Rs. 5,300 was paid towards the decree passed against the same 
judgment-debtors in another suit (O. S. No. 40 of 1921). 
Since the third. item of property which the fifth defendant’s 
father had purchased under Ex. I had been auctioned in execu- 
tion of the decree in O. S. No. 135 of 1920, it may be fairly 
presumed that the sum of Rs. 17,200 was deposited by him in 
the execution of that decree. On payment of this money into 
Court, the decree in O. S. No. 135 of 1920 was completely 
satisfied, the sale by the Court was set aside and the attachment 
made on the 13th- December, 1920, deemed to be withdrawn. 
The sale in Kuppuswami’s favour was subsequently confirmed 
by the Court under the provisions of O. 2], r. 83, Civil Proce- 
dure Code. It may be mentioned here that on the same date 
on which the sale deed in Kuppuswami's favour was executed 
that is on the 26th November, 1921, the judgment-debtors 
executed another agreement Ex. H in Kuppuswami’s favour 
under which they agreed to mortgage certain other properties 
with him in consideration of his paying a few other debts 
including the one which they had taken from the plaintiffs under 


the mortgage deed Ex. A. The original of this document has 
not been produced but the lower Court has found that it must 


have been in the possession of the fifth defendant and this 
131 
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finding has not been challenged before us. No money was paid 
in pursuance of Ex. H to the plaintiffs and they brought the 
present suit on the basis of their mortgage deed Ex. A. This 
was resisted by the appellant and his sister (the fifth and sixth 
defendants in the suit) on several grounds. The validity of the 
mortgage deed Ex. A was first of all questioned for the reason 
that it was executed by the judgment-debtors during the pendency 
of the attachment. It was contended that although the pro- 
perties attached in this execution were not sold through Court, 
yet the private sale effected by the judgment-debtors after a 
certificate had been granted by the Court under O. 21, r. 83 (2) 
and after it was duly confirmed under the provistons of that 
section must be regarded to be a substitute for a sale through 
Court and the attachment effected before the mortgage Ex. A 
must enure to the fenefit of the person who purchased the pro- 
perty with the sanction of the Court. It was conceded by 
Mr. Sitarama Rao that an alienation of a property effected by a 
judgment-debtor even after it was attached is not void against 
the whole world; but it would be so, he said, against 
any person who dealt with the property under the orders of the 
Court, meaning thereby that as the sale of the third item of pro- 
perty to his client was made-by reason of the attachment under 
what he calls to be the Court’s order, it would be void as against 
him. 


The second qhjection raised by learned counsel for the 
appellant against the validity of the mortgage deed Ex. A 
was that of lis pendens. It was urged that in so far as the 
mortgage Ex. A was effected after attachment and during the 
continuance of the execution proceedings in which the appel- 
lant’s father purchased the property, it fell within the mischief 
of S. 52 of the Transfer of Property Act. t 

The third and the last point raisêd on behalf of the 
appellant was in regard to an equitable lien which he claimed 
on the property (the third item in those proceedings) as the 
auction sale of this item was set aside in consequence of the 
payment made hy his father and this would, it was argued, 
give a priority to the appellant over the plaintiffs. This 
contention was supported by learned counsel for the appel- 
lant on more or less the same principle as that on which 
salvage liegs are granted or recognised by Courts in maritime 
cases or immovable property of one person is, by operation of 
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law, made security for the payment by another. The last of 
these points was not raised specifically in the pleadings or 
before the lower Court. Nor was any specific ground taken 
when the appeal was preferred to this Court; but as it raised a 
point of law, and the objection on behalf of the respondents 
was raised almost wheh the arguments on this point were 
being concluded by learned counsel for the appellant, we per- 
mitted the arguments to be continued. 

The objections raised by the appellant and his sister were 
overruled by the trial Court and a decree was passed in favour 
of the plaintiffs. Aggrieved by this decree, the fifth defendant 
appeals.: , 

From what has been said it would be clear that the mort- 
gage deed Ex. A came into existence after the third item of 
property had been attached and put to sale by the Court 
although it (that is the sale) was not confirmed and eventually 
set aside. There can also be no doubt that the sale to the 
appellant’s father was made with the permission of the Court 
under O. 21, r. 83, Civil Procedure Code, and all the formalities 
mentioned in that rule were complied with. The points for 
determination in regard to the first objection of the appellant 
are: 

l. What was the nature of the sale to the appellant’s 
father? | 


2. Is the claim in respect of the ‘sale to the appellant’s- 


father covered by the expression ‘claims enforceable under the 
attachment’ used in S. 64, Civil Procedure Code? 

3. Was the mortgage to the plaintiffs consequently void 
as against the appellant’s father? 

To decide the first point it would be necessary to examine 
the provisions of O. 21, r. 83, Civil Procedure Code. It con- 
templates an application by a judgment-debtor after an order 
for the sale of immovable property is made but before a sale 
is actually held. This is so because theorder that can be passed 
on an application under that rule is for the postponement of 
-the sale of the property comprised in the order for sale and not 
one for the postponement of the confirmation of sale. But the 
sale had in execution of the decree in O.S.No. 135 of 1920 been, 
as pointed out before, already held, although not actually con- 
firmed. How could then an application be made to the Court 
within the terms of this rule? An application under O. 21, r, 89 
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Fa 
was competent but this could not have helped the appellant’s case. 
Let us suppose however that the application under r. 83 was enter- 
tained, as it seems to have been done, how could the Court agree 
to sell the property to the fifth defendant’s father when it had been 
actually sold to someone else and the sale was not set aside? 
Another sale by the Court was, in the circumstances, out of 
question. Was the sale to the appellant’s father then being 
made, as contended, under.the orders of the Court? Or was it 
simply being done with the sanction of the Court? That there 
is a great deal of difference between the two is obvious. The 
Court is not, in the latter case, being approached to order any 
sale of the property. It could not have done so. It simply 
authorised the judgment-debtors at their request to deal with the 
property privately, if they could. But the judgment-debtors 
were not compelled to alienate the property privately. They 
might have, in spite of the sanction, done nothing or might not 
have been able to find a suitable purchaser or alienee. In view 
of what we bave said the answer to the first question is quite 
clear; but let us examine the provisions of O. 21, r. 83 even if 
they are supposed to be applicable to the facts of this case. The 
terms of the first sub-clause indicate clearly that it would apply, 
only when the judgment-debtor wishes to pay off the decree 
passed against him ‘by the mortgage or lease or private sale of 
such property’ as has been ordered to be sold by the Court. The 


, rst two modes of alienation, that is, the mortgage or lease, can 


be available only to an owner of the property (that is, to the 
judgment-debtor) and not toa Court. Ifa judgment-debtor 
does not wish to part with his property permanently and is 
willing and able to alienate it temporarily and is desirous of 
raising the money in that manner, he may be allowed to do so 
by a mortgage or lease of his property. This method of dealing 
with the property cannot be held to be under or by reason of 
the attachment. When we come to the third mode that is, to 
the sale by which the money could be raised, we find the word 
‘private’ prefixed, thereby leaving no room for doubt that the 
contemplated sale is a private sale and not one by the Court. 
Moreover the language of the sub-clause shows that the judg- 
ment-debtor’s power is not restricted to sell onotherwise alienate 
his property which was under attachment ‘or ordered to be sold, 
but that he may satisfy the decree by the alienation ofa property 
which is wholly different from the one that was being sold by, 
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the Court would also show that the alienation contemplated by 
this clause is one by a private treaty only and the Court’s 
sanction is only sought to stay its hands so that the property 
which was ordered to be sold may not be put to sale and the 
operation of S. 64, Civil, Procedure Code, avoided. 


During the course of his argument Mr. Sitarama Rao 
placed reliance on sub-cl 2 of r.83. It provides for the 
grant of a certificate to a judgment-debtor authorising him to 
make the aforesaid mortgage, lease or sale and this in spite of 
the provisions contained in S. 64, Civil Procedure Code. Under 
that section any private alienation of the property attached by a 
Court would be void as against all claims enforceable under the 
attachment. But sub-cl 2 of r. 83 provides that the certificate 
granted by the Court would authorise a judgment-debtor to 
make the alienation in spite of that provision. In other words, 
the sale, mortgage or lease as the case may be, would be taken to 
have been authorised by the Court not in pursuance of an 
attachment but in spite of the attachment and this despite a 
possible opposition by the decree-holder. The mere fact thata 
certificate is granted cannot be taken as showing that the judg- 
ment-debtor when alienating his own property was doing so on 
behalf of the Court. The attachment cannot be said to have 
divested the judgment-debtor of his title to the property or to 
have vested any title in the Court. It only restrains the 


judgment-debtor from alienating his property and that is all.. 


The grant of certificate to the judgment-debtor removes the bar 
or impediment and he becomes authorised to alienate it on the 
condition that all moneys in respect of such an alienation are 
deposited into Court and not retained by the judgment-debtor. 
The condition of deposit is thus substituted in place of the 
absolute prohibition and the rigidity of the order of attachment 
released. A subsequent alienation by the judgment-debtor could 
not he held to have been made either under or by reason of the 
attachment. 

It was next contended that in so far as the alienation 
authorised by the Court under r. 83 could not become absolute 
until it was confirmed by the Court and as the provision con- 
tained in O. 21, r. 92 in regard to the confirmation of sales held 
by Courts is similar to the one found in the second proviso to 
the second sub-clause of r. 83, it must be held*that the 
sales authorised by this section are also made under 
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the orders of Court. The language of the second proviso 
to the second sub-clause in r. 83 does, it is true, 
bear a close resemblance to that employed in r. 92; but this is 
simply because the Court has to satisfy itself in either case that 
the proceeds of alienation made either through Court or privately 
have been deposited in Court. Since the result to be achieved 
in either case is the same, there is nothing surprising that the 
language of the two sections is also similar in that respect but 
this does not show that the acts by which the same result 
is proposed to be achieved are necessarily similar in 
character themselves. A sale by the Court in pursuance of an 
attachment cannot be said to be the same thing as a sale by a 
judgment-debtor independent or in spite of the attachment. 
Title in the first case is conveyed by operation of law and any 
alienation by the judgment-debtor, if contrary to the attachment 
is void against all claims enforceable under the attachment, 
while title in the other is conveyed by the judgment-debtor 
himself, who cannot derogate from his grant even if made after 
the attachment. The correctness of the decision by the Division 
Bench of this Court in Narayana Goundan v. Appavy 
Goundan! was not questioned by learned counsel for the 
appellant, but it was attemptéd to be distinguished on the ground 
that the sale in that case was not actually confirmed by the 
Court. The actual reason for the decision given by our learned — 
brother King, J., was, we take it, contained in the following 
sentence: 

“We entirely fail to see how the sub-section (sub-cl. 2 of O, 21, r. 83) 
can possibly refer to an attachment made subsequent to the issue of the 
certificate or affect any claims enforceable under that subsequent 


attachment.” 
Other observations in regard to the effect of a want of 


confirmation on “a hypothetical mortgagee’, as our learned 
brother King, J., puts it, must be in’ the nature of an oltter. 


` What the decision in that case would Have been if the sale was 


actually confirmed by the Court under O. 21, r. 83, Civil Proce- 
dure Code, in spite of an attachment of the same property by 
another Court, it is unnecessary to guess. The Division Bench 
was not called upon to answer that question and any general 
observations cannot be, although entitled to great respect, 
regarded as authoritative. A Division Bench of the Bombay 
High Coprt in Shivingappa v. Chanbasappa® has taken the 


1. (1934) 67 M.L.J. 741: I.L.R. 58 Mad. 392. 
2. (1905) I.L.R. 30 Bom. 337. 


II] THE MADRAS LAW JOURNAL REPORTS. 1047, 


view which has appealed to us and we find ourselves in respect- 
ful agreement with the same. We have, for the above reasons, 
no hesitation in holding that the sale under O. 21, r. 83 is a 
private one and cannot be hejd to be a sale either by or under 
the orders of the Court. 


Having decided the nature of the sale made to the fifth 
defendant’s father, the answer to the second point does not 
present any difficulty. The plaintiffs’ mortgage shall be, to use 
the language of S. 64, Civil Procedure Code, void only when the 
sale to the fifth defendant’s father can be said to be a claim 
enforceable under the attachment made on the 13th December, 
1920. The point to decide is if it is so. Can the claim by the 
fifth defendant be said to be enforceable under the attachment 
if the sale to his father was a private sale made by the judg- 
ment-debtors not in pursuance of, but in spite of the attachment? 
It cannot be so as the fifth defendant’s father acquired the 
judgment-debtors’ rights only by means of a contract and not 
independently of the judgment-debtors’ will—as he would have 
done if he had purchased the property after it was attached and 
sold by the Court. It cannot be denied that if the decree-holder 
were otherwise satisfied and the attachment had, in consequence, 
become ineffectual, any private alienation by the judgment- 
debtors would have been, even if made during the continuance 
of the attachment, valid and binding. This is only because an 
alienation by a judgment-debtor is not, after attachment, wholly, 
void but only voidable at the option of those at whose instance 
the attachment was effected or in whose interest it was continued 
and that also to the extent that those claims were enforceable 
under the attachment and no further. On account of attach- 
ment an auction-purchaser of a property ina sale tn invitum 
has a superior title and’ may have a better one than the 
judgment-debtors possessed on the date of the sale but this is 
the result of the provisions contained in S. 64, Civil Procedure 
Code. A private purchaser under O. 21, r. 83 could not be 
brought within the ambit of S. 64 of the Code of Civil Proce- 
dure and held to have a claim enforceable under the attachment. 
An attachment and a subsequent order for sale may have been 
the cause of the alienation in favour of a private purchaser but 
inasmuch as a private sale with the Court’s sanction is absolute 
against all claims enforceable under the attachment* it cannot 
itself be regarded as a claim enforceable under the attachment. 
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In fact the moment the whole of the decretal amount is paid and 
the decree satisfied, the attachment ceases to exist under O. 21, 
r. 55, Civil Procedure Code,not because the object of the attach- 
ment has been achieved by its exercise but because the subsistence 
of the attachment has been rendered unnecessary. It is impossible 
for us to extend the scope of S. 64 and to hold the same to be 
applicable to private sales as well. We must for the above 
reasons hold that the expression ‘claims enforceable under the 
attachment’ does not cover the claim in respect of the sale made 
by the judgment-debtors to the appellant’s father. In view of 
our decision on the first two points, it necessarily follows that 
the plaintiffs’ mortgage cannot be in our opinion held to be void 
on account of the attachment in December, 1920. 


The next objection raised to the validity of the mortgage 
deed Ex. A is that of lis pendens. The appellant’s contention is 
that a ‘Its’ came into existence as soon as the third item of pro- 
perty was attached in proceedings in execution of the decree and 
in so far as the whole of this item of property became liable to 
be sold in these proceedings it could not have been otherwise 
‘transferred’ or ‘dealt with’ ‘except under the authority of the 
Court’ ‘so as to affect the rights of any other party’ such as, 
according to learned counsel for the appellant, his client is. 
By accepting the mortgage from the judgment-debtors, the 
plaintiffs, according to Mr. Sitarama Rao, stood in their shoes 
and by purchasing the whole of the attached property with 
the sanction of the Court, his client’s father stood in those of 
the decree-holder. It was urged that the order of the Court 
sanctioning the sale was binding on the judgment-debtors and 
their alienees the present plaintiffs and since the mortgage was 
executed by the judgment-debtors during the pendency of the 
proceedings in execution, the rights of the appellant’s father 
remained unaffected. e 

The right to a property cannot be said to be ‘directly and 
specifically in question’ after its attachment in execution of a 
money decree. (See decisions in Sarup Singh v. Narstngh1 and 
Mahadeo Saran Sahu v. Thakur Prasad Singh?.) This would 
be particularly so in cases where the attachment remains undis- 
puted by a judgment-debtor or any other person. But if an 
attachment can be said to give rise to a lis at all, it could only be 


1. ALR. 1929 All. 846. 2. (1910) 14 CW.N. 677. 
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in respect of the liability of the property to be sold in execution 
and for nothing else. This is not the point that arises for 
consideration in this case. The question here is whether a lss 
can be said to have come into existence simply because the 
judgment-debtors made an application under O. 21, r. 83, Civil 
Procedure Code and if so what that lis was. The only order 
that could be passed on that application was either to grant 
time to the judgment-debtor for the purposes stated in that rule 
or not so to do. The Court could not grant permission to the 
judgment-debtors to mortgage, sell or lease the attached pro- 
perty free of any subsequent encumbrance, which they might 
. have created after the attachment and in the absence of any, 
such order, it would be incorrect for the appellant to contend 
that he purchased the property free of the encumbrance created 
by the judgment-debtors in favour of the plaintiffs. Since the 
essence of S. 52 of the Transfer of Property Act is that a 
transaction entered into during the pendency of a suit or pro- 
ceeding cannot prejudice the interests of a party to the suit or 
proceeding who is not a party to the transaction, let us ascertain 
whether the mortgage to the plaintiffs affected the rights of 
‘any other party’ within the meaning of the expression used in 
that section. It has been already held by us that the sale by the 
judgment-debtors in favour of the appellant’s father—in spite 
_of a certificate and subsequent confirmation by the Court—was 
of a private nature. We are unable to see how the appellant’s 
father can be said to be standing in the decree-holder’s shoes. 
It may be that the necessity for a certificate and subsequent 
confirmation arose on account of the attachment made at the 
decree-holder’s instance; but this would not make the private 
vendee a representative of the decree-holder. The contention, 
therefore, that the appellant’s father was the decree-holder’s 
representative is untenable and both the plaintiffs and the appel- 
lant’s father must be? held to be standing in the shoes of the 
judgment-debtors alone who mortgaged the property first to the 
former and sold it subsequently to the latter. If that be the 
correct position and we take it to be so, S. 52 of the Transfer 


of Property Act would have no application to the facts of this 
case. The alienation mentioned in S. 52 must be such as ‘to 
affect the rights of any oiher party thereto’ and not the rights 
of the person who dealt with the property or of thos® who stand 


in his shoes. ‘The judgment-debtors are, it cannot be denied, 
132 
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bound by the mortgage which they created in the plaintiffs’ 
favour. Having mortgaged the property to the plaintiffs, it 
was no longer in their power to derogate from the grant which 
had been made to the plaintiffs and they could not, in the circum- 
stances, alienate anything more than the equity of redemption. 
The decree-holder’s right in execution was only to bring the 
property to sale and had the property been sold through Court, 
the purchaser would have bought the judgment-debtors’ right, 
title and interest as it existed on the date of the attachment 
regardless of any alienations that might have been made during 
the continuance of the attachment. But this would be so in 
virtue of the provisions contained in S. 64 of the Civil Proce- . 
dure Code and not on account of any doctrine of lis pendens. 
The contention that every alienation by a judgment-debtor 
during the pendency of an execution application would be hit 
by the provisions of S. 52 of the Transfer of Property Act 
was repelled by Sir John Wallis in’ Chamiyappa Tharagan v. 
Rama Atryar! in the following words: 

| “If this contention were well-founded, an attachment would be unneces- 
sary as the mere filing of the execution petition would be sufficient to 
prevent alienation.” 

With great respect to the learned Chief Justice, as he then 
was, we find ourselves in complete agreement with his observa- 
tion and feel that the observation by Pakenham Walsh, J., in 
Velayuda Mudalt v. Co-operative Rural Credit Soctety, 
Ulakottas3, was too general and, in view of the fact that the 
properties although sold as free of encumbrance were found to 
be subject to a prior mortgage, perhaps unnecessary. Reference 
was made in the course of his arguments by learned counsel 
for the appellant to the decisions of their Lordships of the 
Privy Council in Suraj Bunst Koer v. Sheo Persad Stngh8 
and C. Anantapadmanabhaswams v. O ficial Recetver of Secun- 
derabad4, but it is unnecessary in this case to decide the question 
whether a charge was created by the attachment in favour of 
the attaching creditor or whether the judgment-debtor’s interest 
had been brought by attachment under the control of the Court 
for the purpose of executing the same so as to preclude the 


1. (1920) 40 M.L.J. 65: I.L.R. 44 Mad. 232. 
e 2 (1933) 66 M.L.J. 90: I.L.R. 57 Mad. 426. 
3. (1879) L.R. 6 I.A. 88: LL.R. 5 Cal. 148 (P.C.). 
4, (1933) 64 M.L.J. 562: L.R. 60 I.A. 167: LL.R. 56 Mad. 405 (P.C.). 
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accrual of title by survivorship in the event of the judgment- 
debtor’s death. Even if a charge is assumed to have been 
created in favour of the attaching creditor, it could not possibly 
help the appellant as long as he is not found to be a represen- 
tative of the attaching creditor and the property is not found 
to have been sold in pursuance of the attachment. We have 
already found that the appellants father was not a 


Tepresentative of the decree-holder and know for a fact that 


the property was not sold'by the Court in pursuance of the 
attachment. Indeed the attachment must be deemed to have 
come to an end as soon as the decree was satisfied and the 
moment the attachment ceased to exist, the private aliena- 
tion of the property during the continuance of the attachment 
would take effect and have priority over the subsequent aliena- 
tion when both the alienations were made by the same persons. 
The decision in Venkatachalapatht Rao v. Venkatappayyal 
does not help the appellant as the attachment was found to have 
been effected in that case before a stranger had purchased 
the property pending execution and it was held that he was 
bound by the decision of the Court regarding the subsistence 
of attachment although he was not a party to the same. Since 
the “orders passed in the course of execution proceedings 
adjudicating on the rights of the parties are res judicata and 
could not be called in question by the parties or their represen- 
tatives’ the ground on which the decision was based can be well 
understood but this would not advance the appellant’s case. 


We must, for the above reasons, hold that there is no 
merit in the contention that the alienation to the plaintiffs was 
void on account of ls pendens. 


The third and the last question which awaits to be decided 
is that of the equitable lien or charge claimed by the appellant 
on the ground that i was his father’s money which had satis- 

fied the attaching creditor’s decree, that but for this payment, 
the sale of the property held by the Court would have been con- 
firmed and the mortgage in favour of the plaintiffs-respondents 
would have had no effect at least so far as the third item of the 
property was concerned. An equitable charge or lien is there- 
fore claimed to have come into existence by operation of law 
and this, it is urged, would rank higher than the mortgage in 
a 

1. (1931) 62 M.L.J. 302: I.L.R. 55 Mad. 495. 
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favour of the plaintiffs-respondents. In order to appreciate this 
contention, we must not lose the sight of the facts of this case. 
It would be recalled that the appellant’s father, when he pur- 
chased the property, was cognisant of the mortgage in favour 
of the plaintiffs and had in fact agreed to discharge the same on 
execution of another mortgage in his favour (Ex. H). Itis true 
thatthe property was attached at the time when it came to be 
mortgaged with the plaintiffs, but the money paid by them had, 
as we have already pointed out in the beginning, gone to dis- 
charge the attaching creditor’s claim to some extent at least. It 
would thus be clear that the appellant’s father was to become a 
complete owner of the third item of property not only when he 
paid the price of the property purchased by him into Court, but 
after he discharged the plaintiffs’ mortgage. Had he carried 
out the terms of both his contracts, he would have got the whole 
of the property free from attachment and of the plaintiffs’ 
mortgage. But he failed to carry out his contract contained in 
Ex. H and the question for decision now is whether the appel- 
lant is entitled to a prior charge or security on the property 
purchased by his father in preference to plaintiffs’ prior mort- 


gage. 


In view of the fact that the appellant’s father had pur- 
chased the property from the judgment-debtors who had obtain- 
ed the Court’s sanction under O. 21, r. 83, Civil Procedure Code, 
to sell it privately on the condition mentioned in the rule, it 
was incumbent on him to deposit the entire sale proceeds into 
Court and he did so. Did he then make that payment for the 
benefit of the plaintiffs or did he do so to discharge the liability 
which he had undertaken in consideration of the sale deed to be 
executed by the judgment-debtors in his favour and for his own 
benefit? By getting the auction sale set aside and by procuring 
the withdrawal of the attachment, was the property being saved 
by the appellant’s father for the plaintiffs or for himself? The 
answer to these questions can only be that he had done all this 
for his own benefit and not for that of the plaintiffs. How can 
the plaintiffs then be held liable for the payment or payments 
made by the appellant’s father? As it is difficult to conceive 
an equitable charge in favour of the appellant’s father in the 
absence of a personal right of re-imbursement, let us casta 
glance in pagsing, at the provisions of the Indian Contract Act. 
S. 69 of the Act would have no application as the plaintiffs 
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were not bound to pay the balance of the attaching creditor’s 
claim which he could realise by the sale of the property. S. 70 
cannot be held to apply as the appellant’s father did not pay the 
decretal amount into Court for the plaintiffs but for the judg- 
ment-debtors who were liable to discharge the decree passed 
against them and were not free to alienate the third item of pro- 
perty on account of the attachment unless they complied with 
the condition as to deposit of the sale proceeds into Court. Let 
us now go to the Transfer of Property Act and see if the third 
item of property could be, by operation of law, held to be 
security for the payment made by the appellant’s father. 

Reliance was placed by learned counsel for the appellant 
in this connection on the line of cases where it was held that if 
one of two or more co-sharers owning an estate subject to the 
payment of revenue to Government paid the whole revenue in 
order to save, and so did save, the estate from liability to be sold 
by the Government for realising the arrears of revenue, he 
would be, by operation of law, entitled to a charge upon the 
share of each of his co-sharers for the realisation of the latter’s 
share of revenue as between the co-sharers (vide Rajah of 
Vizianagaram v. Raja Setrucherla Somasekararas! and K. 
Chengalroya Reddi v. Udai Kavour?). But it must be remem- 
bered that the payments in those cases were not made by persons 
who were under any obligation to discharge their liabilities 
under personal covenants while the appellant’s father was, in 
the present case, under the terms of his sale deed liable to do 
so. WVaradachariar, J., in the latter case observed at p. 760 as 
follows: 


“Tf he had come to the conclusion that thé plaintiff’s agent made the 
deposit in pursuance of an enforceable contract of loan between the plaintiff 
and the defendant 2,it might be doubtful if the plaintiff could have sustained 
her claim for a charge on the properties, on the analogy of the doctrine of 
salvage or on equitable grounds, cf. Yourell v. Hibernian Bank?” 


This would sho® that according to the learned Judge the 
appellant’s father could not, in view of his undertaking to 
deposit the price into Court, claim a charge or lien. 

Salvage lien can be claimed by a person if he incurs any 
expense or makes any payment for saving a ship or its cargo 
from loss by wreck, fire or capture. Due to the exigencies of 





1. (1902) 13 ML J. 83: I.L.R. 26 Mad. 686 (F.B.). 
2. ALR. 1936 Mad. 752. 
3. (1918) A.C. 372 at 390, 391, 394 and 401. 
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the situation that may arise on the high seas when it was impos- 
sible to communicate with the owner of the ship or its cargoes, 
this exception was engrafted in maritime law on the general 
principle which was to the effect that a person is not ordinarily 
entitled to recover any payment voluntarily made or expense 
voluntarily incurred by him on behalf of another unless a 
request to do so could be, from the circumstances inferred or 
some other principle such as contained in Ss. 69 and 70 of the 
Indian Contract Act attracted. This principle was held by their 
Lordships of the Judicial Committee in Nugenderchunder Ghose 
v. Sreemutiy Kaminee Dosseel and in Dakhina Mohan Roy v. 
Saroda Mohan Roy? to be applicable to India and although 
having regard to the decision in Falcke v. Scottish Imperial 
Insurance Co.3 several High Courts in India have latterly taken a 
different view, yet so far as this Court is concerned, it has stuck 
to the view that this principle is still applicable to this country, 
We have been able to find no authority, however, and none was 
cited to us at the bar that this principle would be applicable to 
cases where a person makes a payment for his own benefit to 
save a property which belongs to him or when he was under a 


personal covenant which he was bound to carry out. The 


appellant’s father cannot be said to have paid any money with 
the object of getting any priority over the plaintiffs, but in 
order to get the property which belonged to his vendors at the 
timé of the sale. Since they (that is, the judgment-debtors) had 
already executed a mortgage in favour of the plaintiffs of which 
the appellant’s father had full knowledge, he can only be taken: 
to have purchased the right, title and interest which was owned 
by his vendors at the time of sale. This sale still holds the 
field and the plaintiffsdo not challenge it or want it to be set 
aside although it is true that if the plaintiffs’ claim happens to 
exceed the value of the property, the appellant or his sister may 
lose the entire property or not be able toerecover anything out 
of its sale proceeds. This is, however, a different matter. The 
decisions in Dakhina Mohan Roy v. Saroda Mohan Roy? and 
Mollaya Padayachi v. Krishnaswami Atyar* have no application 
as the payment in those cases were made by persons who 





1. (1867) 11 M.I.A. 241. 
2. (1893) L.R. 20 I.A. 160: I.L.R. 21 Cal. 142 (P.C). 
a 3. (1886) 34 Ch. D. 234. 
4. (1924) 47 M.L.J. 622. 
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were not the owners of the estate or were adjudged not to have 
been so finally and not for their own benefit. 


Moreover, the charge on a property as held in Vyraperumal 
Mudakar v. Alagappa Mantagarar1, “which springs into exis- 
tence” on a certain date in consequence of payment ‘can only 
avail against that property as it stood on the date of payment 
and cannot avail retrospectively against prior mortgagees and 
others who have in good faith or without any suspicion that such 
a charge may come into future existence advanced money on the 
property.” There is not the slightest doubt in our minds that the 
plaintiffs were bona fide mortgagees for value and although if 
the attachment had continued and the sale confirmed, their mort- 
gage would have been infructuous as against the attaching cre- 
ditor, yet they have a prior title as against the appellant’s father, 
who did not only appear on the scene much later but who knew 
of the plaintiffs’ mortgage and had entered into an agreement 
to discharge the same. The appellant’s contention that an 
equitable charge be declared in his favour cannot be, for the 
above reasons, upheld. 


The result is that the appeal fails and is dismissed with 
costs of plaintiffs-respondents. 

KES Appeal dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JusTICE WADSWORTH AND MR. JUSTICE 
PATANJALI SASTRI. 


S. Ramaswami Aiyar .. Petitioner” (Respondent- 
Plaintiff) 
v. 
Komalavalli Ammal .. Respondent (Petitioner-4th 
Defendant). 


Madras Agriculturisis’ Relief Act (IV of 1938), Ss. 3 (2) and 23—Person 
owning agriculiural lands outside municipality tn addition to other lands 


within the muntcipahty—If excluded from the definition of “agriculiurist’— l 


Sale in execution of sudgment-debtor’s property—Expiry of 30 days without 
application for confirmation of sale—Debtor if still has saleable interest in 
the property to apply under S. 23 of Act IV of 1938. 

A person who claims to be an agriculturist should have a saleable inte- 
rest in agricultural land situate outside a Municipality and if he has such 





1. (1931) 62 M.L.J. 31: I.L.R. 55 Mad. 468. e 
” C R. P. No. 324of 1939. 14th October, 1940. 


Lankaram 
v. 
Sundara- 
gopala 

Aiyar. 


Abdur 
Rahman, J. 
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Rama- interest it is wholly immaterial whether or not he also owns agricultural 
swami lands witbin a municipality. 

z A judgment-debtor whose property is sold in execution does not cease to 
Komalavalli beits owner capable of selling it effectively under certain conditions so long 
' Ammal. as he can apply to have the sale set aside, that is to say, till the expiration of 
30 days from the date of sale. 


After the expiry of such period for an application to set aside the 
auction sale, the auction purchaser can effectively sell the property purchased 
even in the absence of a confirmation of the sale by the Court, and the judg- 
ment-debtor ceases to have any saleable mterest in that property. 

Case-law discussed. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the Subordinate Judge of Mayavaram dated 14th November, 
1938 and made in E. A. No. 238 of 1938 in O. S. No. 5 of 
1933. l 
N. Ramanatha Atyar for Petitioner. 
C. A. Seshagiri Sastri for Respondent. 
The judgment of the Court was delivered by 
Patanjali Patanjali Sastri, J —This is a petition to revise an order of 
Sastri J. the Subordinate Judge of Mayavaram whereby the sale held 
on 17th March, 1938, in execution of the decree in O. S. No. 5 
of 1933 on the file of that Court was set aside under S. 23 of 
the Madras Agriculturists’ Relief Act on the application of the 
respondent. 


The petitioner obtained the decree on foot of a mortgage 
executed in his favour by the respondent’s brothers. The 
mortgage comprised in addition to certain other properties the 
six items of immovable property here in question to which the 
respondent claimed title under a will of her deceased father 
which is marked Ex. A in these proceedings. The respondent 
was impleaded as the fourth defendant in the suit and her claim ` 
to have these properties exonerated from liability failed as she 
was held estopped from setting up hes own title to them by 
reason of having attested the mortgage, thereby leading the 
mortgagee to believe that the mortgagors had the right to mort- 
gage the properties. 

Three objections to the maintainability of the respondent’s 
application under S. 23 of the Madras Act IV of 1938 were 
raised by learned counsel for the petitioner. The first was that 
out of the six items of property now in question, four were 
situated within the limits of Mayavaram Municipality and that 
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therefore the respondent was not an agriculturist within the 
meaning of the definition in S. 3 (#1) of the Act. The other 
two items are admittedly agricultural lands situated outside the 
Municipality. The definition so far as it is material here 
says: 

“Agriculturist? means a person who (a) has a saleable interest in any 
agricultural or horticultural land in the Province of Madras not being land 
situated within a Municipality.” 

This provision, it was said, means that any person who 
owns an agricultural land situated within a Municipality is not 
an agriculturist although he has such land outside the Municipal 
limits. This construction is clearly wrong. Al that the defini- 
tion-requires is that the person who claims to be an agriculturist 
should have a saleable interest in an agricultural land situated 
outside a Municipality, and if he has such land, it is wholly 
immaterial whether or not he also owns agricultural lands 
within a municipality. Indeed, learned counsel for the 
petitioner did not seriously press this contention. 

It was next argued that all that the respondent obtained 
under the will (Ex. A) was a mere right to enjoy the proper- 
fies during her lifetime without any power of alienation, and 
that she had no saleable interest in them such as would bring 
her within the definition. Learned counsel laid stress on the 
words “hold and enjoy during her lifetime” used in connection 
with the disposition in favour of the respondent while the word 
‘get’ was used in the grant to the respondent’s male issue, and 
argued that this indicated that the testator’s intention was to 
confer upon the respondent nothing more than a right of enjoy- 
ment. It was also urged that this construction should be 
adopted as it would give effect to the restraint imposed on the 
respondent’s powers of alienation which otherwise would be 
defeated as being void for repugnancy. We are unable to 
construe the will in the manner suggested. We do not consider 
that the testator used the words “hold and enjoy” in deliberate 
contradistinction to the word ‘get’ with a view to make clear 
that he was not conveying an estate in these properties to his 
daughter. The latter word is used in the disposition in favour 
of the respondent’s daughter which is also made subject to the 
same condition restraining alienation. Weare of opinion that 
the testator intended to confer the same kind of estate on the 
respondent as he conferred upon her daughter, namely, a life 
estate in the properties, and that the condition absolutely 

133 
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restraining the disponees from alienating their interest in the 
properties is void as being repugnant to the nature of the estate 
granted. It follows that the respondent derived a saleable 
interest in these properties under her father’s will Ex. A. 

The last contention, which was also the main contention 
before us, was that inasmuch as the properties were sold on 
17th March, 1938, that is, a few days before the commencement 
of the Act, the respondent ceased to have any saleable interest 
in these lands at the commencement of the Act or at the time 
of her application under S. 23, and was therefore disentitled to 
claim the benefit of that provision. This contention was not 
raised in the Court below and the respondent had no opportu- 
nity to show that, apart from the properties sold in Court 
auction, she owned other agricultural lands and was thus 
entitled to apply under the section. The point was however 
allowed to be raised as petitioner’s learned counsel agreed that 
if his contention was accepted, the case might be remitted to 
the lower Court for ascertaining whether the respondent owns 
other agricultural lands. 

It has to be observed that though the respondent’s proper- 
ties were sold in Court auction before the commencement of 
the Act, the sale had not been confirmed when the respondent 
applied on 20th June, 1938, under S. 23 of the Act, though the 
period of 30 days prescribed for an application under the Civil 
Procedure Code to set aside a sale in execution of a decree had 
expired, and no such application it was said had been made. 
The question for consideration, therefore, is whether in these 
circumstances the respondent can be held to have a saleable 
interest in the properties at the time when she instituted the 
proceedings out of which this revision petition has arisen. 

It was argued for the petitioner that when a judgment- 
debtor’s property is sold in Court auction and no application 
to set aside the sale has been made within 30 days under O. 21, 
rr. 89, 90 and 91, he has no saleable inierest left in the 
property, as it must be deemed to have passed under the sale 
to the auction purchaser. It was pointed out that confirmation 
by Court is a mere ministerial act as the Court is bound to 
confirm the sale in such circumstances under O. 21, r. 92. 
There are no doubt, indications in the provisions of the Civil 
Procedure Code that an auction purchaser at a Court sale does 
not obtain title to the property immediately on his purchase. 
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O. 21, r. 92 (1) provides: 


“Where no application is made under r, 89, r. 90 or r. 91, or where such 


. application is made and ‘disallowed, the Court shall make an order confirm- 


ing the sale, and thereupon the sale shall become absolute.” 

Under S. 316 of the old Civil Procedure Code of 1882, 
the title to the property vested in the purchaser only from the 
date of the sale certificate while under S. 65 of the present 
Code, when the sale has become absolute, the property shall be 
deemed to have vested in the purchaser from the time when the 
property is sold and not from the time when the sale. becomes 
absolute. Again under O. 21, r. 89 a judgment-debtor whose 
property bas been sold has been held entitled to apply to set 
aside the sale as the person “owning such property” in spite of 
the sale. In Pandurang Laxman v. Govind Dadal, the judg- 
ment-debtor effected a private sale of the property sold in Court 
auction before such sale was confirmed, and the position was 
held to be not essentially different from a case where there is 
nothing more than an agreement for sale between the parties, 
as the conveyance, in such circumstances, could not operate 
unless the auction sale was set aside. In Sundaram v. Mamsa 
Mavuthara, a Full Bench of this Court had to consider the 
question whether a judgment-debtor who after the sale of his 
property in Court auction sold it privately to a third party was 
entitled to apply under O. 21, r. 89. Al the learned Judges 
proceeded on the view that after a Court Sale, the judgment- 
debtor continues to be the owner of the property, though they 
expressed somewhat different opinions as to his position when 
he effects also a private sale of such property after the Court 
sale. Wallis, C. J., was of opinion that the private sale being 
valid as between the parties though it would Operate only 
subject to the auction sale being set aside, the judgment-debtor 
could no longer be regarded as the owner of the property but 
was entitled to apply a$ a person holding an interest in the 
property by virtue a title acquired before the Court sale. 
Oldtield and Kumaraswami Sastri, JJ., took the view that the 
judgment-debtor, in such circumstances, continued to be ihe 
owner notwithstanding the Court sale and the private sale, It 
is thus clear that a judgment-debtor whose property is sold does 
- not cease to be its owner capable of selling it effectively under 

certain conditions, so long as he tan apply to have the sale set 


I, (1916) I.L.R. 40 Bom. 557, 
e (1921) 40 M.L.J. 497: LL.R. 44 Mad, 554 (F.B.). 


> 
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aside, that is to say, till the expiration of 30 days from the 
date of sale. But, what is the position after that period? Can 
he still dispose of the property so as to pass an effective title to 
the transferee against the auction-purchaser? In other words, 
has he a ‘saleable interest’ in the property? Whatever could be 
said in support of an affirmative answer to this question if the 
matter were res integra, we consider that the decision of the 
Privy Council in Zamindar of Polavaram v. M aharajah of 
Pitiapurl, requires that it should be answered in the negative. 
In that case a decree-holder having purchased certain properties 
of his judgment-debtor at a Court sale in execution of a 
mortgage decree entered into a compromise with the judgment- 
debtor’s guardian under which one of the properties purchased 
was to be left to the judgment-debtor in consideration of the 
latter agreeing to pay a certain sum and to abstain from raising 
objections to the sale of the properties. The compromise was 
sanctioned by the Court which confirmed the auction sale with 
the exception of the property which was agreed to be left to the 
judgment-debtor, and issued a sale certificate covering the other 
properties. A mortgage of that property subsequently executed 
for the sum agreed to be paid under the compromise having 
turned out to be inoperative for want of due attestation, the 
question arose whether the compromise amounted to a sale by 
the decree-holder purchaser in respect of which a vendor’s lien 
for unpaid purchase money could be claimed. In upholding the 
claim and overruling the objection that there could be no sale by 
the auction-purchaser to the judgment-debtor as the title to the 

property in question never passed to the former under the 
auction sale which was not confirmed in as a that property, 
their Lordships observed: 

“That village, along with other mortgaged property, was, as stated, sold 
to the plaintiff on 28th October, 1920; and the period within which the judg- 
ment-debtor could apply to the Court for setting aside the sale was thirty 
days from the date of the sale. During that period no such application was 
made by him, and the title of the auction-purchaser became unimpeachable. 

. . It is obvious that, after the expiry of the statutory period for 
ininig aside ihe sale, ihere was no person who cowld question the title of the 
auciion-purchaser, and a certificate of sale granted by the Court would in 
such case be a formal document of title. In the absence of an order setting 
aside the sale the Court is bound to confirm it, and the law does not prescribe 


any special period for an application for an order of confirmation.” (Italics 
ours.) 


Bo e G, 


1. (1935) 71 MLL.J. 347: L.R. 63 LA. 3%: LL.R. 59 Mad. 910 (P.G). 


1 
r 
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These observations are, in our view, decisive of the point 
now under consideration. They show that after the expiry of 
the period for an application to set aside an auction sale, the 
auction-purchaser can effectively sell the property purchased 
even in the absence of a confirmation of the auction sale by the 
Court or, in other words, that he has a ‘saleable interest’ in the 
property. If he has acquired such interest, it is difficult to see 
how the judgment-debtor can also be said to have a saleable 
interest in the same property, there being no question here of 
subordinate interests carved out of the property being owned by 
different persons. 

It was urged by Mr. Seshagiri Sastri for the respondent 
that the abovementioned decision must he taken to have been 
based upon the rules made by the Local Government for the 
administration of the Agency tracts of the Madras Presidency 
as the property there in question lay within those tracts and it 
was pointed out that those rules do not provide for confirmation 
by Court of an auction sale or for issue of a sale certificate and 
that, on the other hand, title to the property vested under the 
rules in the purchaser immediately on his purchase. Our atten- 
tion was drawn to the argument of the learned counsel for the 
appellant before this Court where this aspect was emphasised. 
(See Zamindar of Polavaram v. Maharajah of Psttapuram?.) 
The decision could, no doubt, have been based on the provisions 
of those rules, but it is plain that the case was throughout dealt 
with on the footing that the Civil Procedure Code was appli- 
cable. The original auction sale was in fact confirmed and a 
sale certificate was also issued, though in respect of the other 
properties, and the discussion relevant to the present issue both 
in the judgment of this Court (see Zamindar of Polavaram v. 
Maharajah of Pstiapuram1) and in that of the Privy Council 
proceeded having the provisions of the Civil Procedure Code in 
view, as the reference to confirmation by Court and sale certifi- 
cate clearly shows. Indeed in the arguments of counsel before 
the Board as reported, no reference was made to the Agency 
Rules, while the relevant provisions of the Code were cited. 
We cannot therefore regard the decision of their Lordships as 
inapplicable here. : 

Mr. Seshagiri Sastri placed reliance on Raja Raghu- 
nandan Prasad Singh v. Commusstoner of Income-tax, Bihar 


1, (1930) 60 M.L.J. 56: ILL.R. 54 Mad 163 at 166 and 172, 


Rama- 
swami 
Aiyar 


v. 
Komalavall: 
l. 
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and Orissal as showing that the title of a purchaser in Court 
auction becomes complete only on confirmation by Court. The 
case related to an income-tax assessment and the question was 
when the assessee, a money-lender who had purchased certain 
properties of his judgment-debtor in execution for the amount 
payable to him’ under a decree, could be said to have realised his 
debt. It was held that the interest on the debt could be deemed 
to have been realised only when the sale was confirmed. Their 
Lordships did not have to consider the position of a judgment- 
debtor in relation to the property sold in Court-auction after the 
expiry of the period prescribed for setting aside the sale where 
no confirmation follows, and the decision isno authority for the 
view that he has, in such circumstances, a saleable interest in 
the property. l 

It was said that apart from O. 21, rr. 89, 90 and 91, the 
Court can set aside auction sales under S. 47 on other grounds 
(see the cases collected in Mulla’s Civil Procedure Code, Tenth 
Edition, p. 185) and can also refuse to confirm such sales under 
its inherent powers (Raghavachartar v. Murugesa Mudaltar’ and 
Govinda Padayachi v. Murugayya Chetitar®) and that therefore 
it cannot be said that the auction-purchaser acquires an indefea- 
sible title before confirmation. These cases proceed on the 
ground that the sale was either a nullity or was tainted by fraud 
on Court to which the purchaser was privy, and have not, in our 
opinion, much bearing upon the narrow point arising for consi- 
deration before us. 

In the result, the order of the Court below is set aside and 
the case is remitted to that Court for disposal after enquiry as 
to whether the respondent had a saleable interest in other 
agricultural lands apart from the properties sold in Court 
auction, and also whether in fact no application for setting aside 
the sale had been made before the proceedjng under S. 23 of the 
Act was instituted, no finding having been recorded on these 
points. Both parties will be at liberty to adduce fresh evidence. 
Costs in this Court will abide and follow the result. 


K.. S. —— Petition allowed. 


` 





1. (1933) 64 M.L.J. 544: L.R. 60 I.A 133: LL.R. 12 Pat. 305 (P.C). 
2. (1923) 44 M.L.J. 680: I.L.R. 46 Mad. 583. 
3. (1933) 64 M.L.J. 586. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE LAKSHMANA Rao. 


Guruswami Chettiar and others .. Petitioners* (Accused). 


Criminal Procedure Code (V of 1898), Ss. 195 and 476—Aptlicability— 
Inquiry under Legal Practitioners’ Act againsi A—Use by A of a receipt 
found to have been forged by B and attested by C and D—Prosecution— 
Complaint by Court—Whether necessary. 


Where a complaint was that in the course of proceedings under the 
Legal Practitioners’ Act against 4, A made use ofa receipt which was 
found to have been forged by B and attested by C and D and also that B,C: 
and D swore to the truth of the document in the proceedings, 


Held, that a complaint of the Court was not necessary for prosecuting 
the accused for offences under Ss. 403 and 467 of the Indian Penal Code. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying that the High Court will be pleased 
to revise the order of the Court of the Town Sub-Magistrate 
of Coimbatore dated 5th March, 1940 and made in R. C. No. 2 
of 1940. 


Dr. V. K. John and D. Noronha for Petitioners. 
The Public Prosecutor (V. L. Ethsraj) for the Crown. 


The Court made the following 


ORDER, —The complaint against the first accused is only 
under S. 403 of the Indian Penal Code and accused 2 to 4 were 
not parties to the proceedings under the Legal Practitioners’ 
Act. A complaint of the Court is not necessary for prosecu- 
ting these accused for an offence under S. 467 of the Indian 
Penal Code nor does any question of evading the provisions of 
S. 195 of the Code of Criminal Procedure arise as in Appa- 
dura Natnar, In rel. The Court was moved to make a com- 
plaint against them and the making of a complaint by the 
Court for an offence under S. 193 of the Indian Penal Code 
was considered unneceggary as accused 2 to 4 could be prosecut- 
ed for the graver offence under S. 467 of the Indian Penal 
Code without a complaint of the Court. There is therefore no 
ground for interference and the revision petition is dismissed. 

K.S. Petition distnissed. 





* Cr. R. C. No. 227 of 1940. 8th August, 1940, 
(Cr. R. P. No. 218 of 1940). ° 
1. (1935) 69 M.L.J. 812: IL.R. 59 Mad. 165, 


Guruswami 
Chettiar, 
In re. 


Sitaramayys 
v. 


Sree- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE WADSWORTH. 


Tumuluru Sitaramayya '.. Petitioner* (2nd Petitioner-2nd 
Defendant) 
v. 
Tumuluru Sreeramaiya and Respondents (Counter-Petitioner 
another. and Ist Petitioner-Plainhff and 


ist Defendant). 


Madras Agriculturtsts’ Relief Act (IV of 1938), S. 14 (b)—Suit against 
agriculiurist and non-agriculiurist—Scaling down of debtin favour of agr- 
culiurist debior—Full amount as scaled down made recoverable from agricwl- 
turisit—Validity of order. 


Where the suit is against an agriculturist and a non-agriculturist 
defendant the Court which scales down the debtat the instance of the agri- 
culturist debtor cannot direct him to pay the full amount of the decree as 
scaled down. Under S. 14 (b) of Madras Act IV of 1938 his liability extends 
only to his proportionate share of the decree scaled down in his favour. 


Petition under S. 115 of Act V of 1908 praying that the 
High Court will be pleased to revise the order of the Court of 
the District Munsif of Tenali dated 7th January, 1939 and made 
in C. M. P. No. 1236 of 1938 in O. S. No. 418 of 1931. 

The Court delivered the following 


JupGMENT.—It seems that the trial Court’s order is clearly 
wrong in so far as it directs the petitioner—the agriculturist 
defendant—to pay the full amount of the decree as scaled down. 
Under S. 14 (6) of Madras Act IV of 1938 his liability extends 
only to his proportionate share in the decree which must be 
scaled down in his favour. So the decree against him has to be 
reduced from Rs. 585 to Rs. 292-80, with interest thereon 
from 1st October, 1937, at 64 per cent. Petitioner also contends 
that the lower Court is wrong in making the non-agriculturist 
defendant liable for the full amount of the decree as passed and 
that this order offends against S. 14 (a) of the Act. This is a 
contention which cannot be raised by the petitioner who is not 
concerned in that portion of the order. The petition is allowed 
to the extent indicated”and the decree-holder respondent will 
pay petitioner’s costs. 

B. V. V. Petition alowed. 





[EnD or VotumE 1940—IL.] 





*C. R. P. No. 779 of 1939. Ist August, 1940. 
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plication in ascordance with law 
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De ee, ween for arrest 


of judgment-debtor—Etfect 


m 64—Mortyage of attach- 
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—_—-—8. 73—Official Receiver au- ` 


thorised to sell non-insolvent son’s 
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Sale after. that time when Court 
had decided to withdraw the 
power——Reeeipt of amount by re 
ceiver and payment into the Court 
executing against son’s share 
after confirmation of sale—Apph- 
‘eation for execution by other ere- 
ditors between date of receipt of 
amount and date of deposit into 
Court—Right to rateable distri- 
button 


——— 8. 73—Rateable distribution 
— Person merely a be- 


fore ju ent — If entitled to 

elaim rateable distribution 
——. tor of Oo-opera- 

tive Society—. Public Offieer— 


Suit by member of society—ltf 
notice under 8. 80 necessary 
——H. 110—Leave to appeal to 
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grauted—-Minor—If ean set aside 
& deeree on ground of mere gross 
negligence of guardian ad Wom. 
——f. 110 (3)—Two appeals — 
One ju ent — One decree — 
Varying one and affirm- 
ing in the other—Leave to appeal 
the affirming portion of 
the desree—If decree to be treat- 
ed as a decree with re- 
gard to the whole case 


——-f. 115—Decision on court-fee 
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affectin jurisdiction — Inter- 
forence revision itt 
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- and (b)—Leave to file fresh suit 
—Order granting—Need for exer- 
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not consid on of juris- 
distion in order—tInter- 


ferenee by High Court in revi- 
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——S. 116—Officteal Receiver pre 
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47—Revision pi 
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ing decree amount—Re-trial order- 
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for possession of immovable pro- 
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Right of successful appelant to 
restitution — Proper procedure 
whether by suit or by appHeation 
under 8. 144—Enxtent of” restita- 
tion—Failure to got in trial Court 
deeree for future mesne profits— 
If bar to elatm for future profits 
of estate pa 
—_——. 146—Applicability —Mort- 
gage duri deney of suit— 
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—— i. 146—Lessor’s suit against 


sub-leasee for recovery of 
ty on expiry of main lease De- 


eree—Discovery during appeal 
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son—SHon if entitled to be im- 
pleaded as rightful owner’ 


——_8. 140—Grant of time for 


payment of defleit court-fee after 
claim barred by IUmitation— 
Bffest i 
———-8. 151—-Diseovery during a 
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impleaded in the appeal . 
——8. 161—Suit for partition — 
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Pone except Rr few whieh be- 
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proper 
———. 15% Abatement of ap 
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of 1988 to appellate Oourt 
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r. 1—e parte decree—Applica- 
tion to set aside—Oonditlonal 
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~ filled— issal ‘of petition— 
Fresh application to restore ear- 
lier petition — Maintainability— 
Order of trial Oourt—Appealabl- 
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2i, Br. 2 and 53 (3)— 
Person attaching deeree in favour 
of his judgment-debtor—Whether 
entitled to adjust the attached 
deeree by accepting a smaller 
armount—Public Demands Reco- 
very Act (Bengel Act I of 
1918), 8. 19 (P.O.) 
——O. 21, Rr. 18, 58 (1) (b) and 
53 (3) and 8. 73—Oross-decrees 
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—Set-off in execution — Absence 
of actual attachment at the time 
of appHeation for execution—lf 
fatal to right of set-off—A ttach- 
ment by third parties—Effect— 
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sary for execution—Attachment 
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under O. 21, r. 58 (1) (b)— 
Effect on executability of attach- 
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——O. 21, r. 63—Attachment in 
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to mortgage — Order that exist- 


-_ 


677 
952 
. 860 


PAQE 


874 


. 952 


677 


v 


805 


Civil Procedure Code 


——O. 21 r. 


(V of 1908)—Contd. 


enee of mortgage should be noti- 
fled to biddersa—Suit on mortgage 
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Limitation Aet, Art, 11—lIf applit- 
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“Order requiring security before 
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firmation of sale—If res judicata. 
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anee of proceeding —- Permissi- 
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Valdity — Setting aside — Limi- 
tation Act, Art. 166 
Companies Act (VII of 1013), B. 34 
and 8. 38 (1) (a)—Fzxpulsion of 
member—Name from the member- 
ship register struck off—Whether 
expulsion sufficient to empower a 
transfer of shares—=Articles amend- 
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Retention of memberahip in spite 
of special resolution—Striking out 
a name if omission from register 
within meaning of 8. 88 (a) 
——_8. 38 (1) (a%)—AppHeability 
—‘‘Omitted”—Meaning Strik- 
ing out name of shareholder— 
Right of such shareholder to 
apply to Court for rectifleation .. 


——#. 178—Liquidator—Power-cf- 
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bility 
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A—Applieation for rescission of 

contract on the winding up of eom- 
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——8. BAB (1)—Cash security 
of employees of a bank deposited in 
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dation—Deposit of em 
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ed to priorfty a 
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to eer—Gratui paid to an 
officer contrary to by-laws—Objec- 
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operative Societies—Amendment of 
by-laws by Managing Board—Gene- 
ral body resolution, sanctioning the 
payment of ity under the 
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etrres—Powers of Managing Board 
in internal matter 

Compromise decree—Registration fot 
necessary—Property outside the 
plaint covered by decree—Hffest. 
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forcement . 311 


Conflict of laws—Hasement 
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another state—Projected works in 
Bervient tenement y to interfere 
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Jurisdiction—Law applicable .. 655 
Contract Act (IX of 1872), 8. B— 
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pertnrahi tp ate ae of bidding— oo 
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pay differences—Employment of 
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Oourt of law . . 469 


pre e an an Mort- 


signs droing | Gap g to 


E — Payments 
orsaments nia DY vyendee—Suffi- 
ciency to keep alive debt—BRatif- 
eation by mortgagor after i 
away hypotheea and after deb 
had become barred—Hffeet .. 728 
Societies Act (Il of 
1912), 8. 51—Rules under, r. 15— 
Award under—Hxecution as decree 
of Oourt—Asalgnee whether can 
apply . 216 


Oourt-fees—Deficit—Grant of time 
by Hmitetion—Hffeet . 427 


II, No. 85 . 587 


-——fiuit for on—Dooree 
for possession subject to peyman 

of a sum of Ra. 8,000 as share of 
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able s. 406 
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at 15 times the net profits—Profits of 
year previous to the fihng of suit, 
in the nature of a windfall to 
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-———8. 12 (H) and Sch II, Art. 


17-4—SBuit for declaration filed 
before District Munsif—Trans- 
ferred to Subordinate Judge's 
Court to be tried with another suit 


and another to High Oourt— 
Oourt-fee under Art. 17-A, if pay- 
able os a District Munsif’s decree 
or & Subordinate Judge's deareo— 
Distriet Court accepting fee peid 
w correst—High Court if can call 
Cour appellant to pay additional 
urt-fee when the comes 
before it—Seope of 8. 18 
Court-Fees Act 9, 


——(as amended in Madras), 


Sch. I, Art. 1 and Sch IIL Art. 
17-B—Suit on promissory note— 
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e 4 Maare 
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sought to be rid of—Oourt-fee 
payable—Subject-matter whother 
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Oriminal Procedure Code (V of 


1898)—If affects the 
under Defence of India 


divided fraction of 


declaring party's possossion— 
Validity P 


———fis. 162 and 164—Statemant by 
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—DHference between Fnglish 


Indian Law—Statement to Magis- 
trate 


——_-8. 164—Accused himself glv: 


ing the first information of the 
erlime—Statement reeorded by 
Joint Magistrate—If statement 
under §. 164, Criminal Procedure 
Code—Formalities prescribed by 
section not observed — Admissi- 
bility of statement in evidence . 


——8. 195—Applicability—Oom 


plaint in respect o aonana con- 
tained in petitions statement 
made to 
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—Procedure 
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ness changing before the Sessions 
Deposition before com- 
E magistrate admissible as 
substantive evidence—Accused abe- 
for Arrest 
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If delay Lael for reducing sen- 
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-———f, 342—Aceused directly. ve 


tting ons whether could 
iss tailuro of justice—Other eir- 
cumstances in evidence favouring 
inferences of murder—Oonviction 
not to be set aside without grounds 
for suspecting failure of justice ... 
Criminal trial—Coso triable by 
Second Class 
ter ease to Preliminary i ed 
caso—Procedure 
of murder—Plea of 
self-defance—Onus of 


—— Gonvietion for murder—F's- 
lure to award the THe om Ben- 
tencee—Power of Court to 


enhances santance ise 

____-Gonvietion founded on evi- 
dense of —Jury not told 
thet the evidence of sesomplice 
must be corroborated in material 
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magistrate on the 
lity of arrest— 
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“one 

half ( (of suit property) to be taken 
by as on for your 
— confers a present 

interest on the fmancler—Financier 
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laso e party er 

. 22, r. 10, oP Sodo ke 
Defamation—Letter to Police Ins- 
pestor charging eriminal breach of 


PAGE. 


.. 1063 


. 1867 


89 


. B15 


. 895 


tainability 1010 


. 887 


~———8. 32 Motive for 


Defamation—Contd. 
against plaintiff—If abso- 
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defendant’s interest 
Libel — Damages — ‘Criminal 
rosecution and conviction of de- 
endent before evil  suit—If 
ground for reducing amount of 
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tionate to damages awarded : 
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(e) and (k) and 38 (1) (a)— 
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ee ee not made by 
er authority of the 
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tency of Court to take cognizance 
of—Code of Oriminal Procedure 
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cedure under the rules 
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jected work likely to interfere with 
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Basements Act (V of 1882), B. 39 
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after 8 
had ended—Admissibility (P 
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made to Superintendent of Polise— 
Continuous questioning by Police 
Officer before 
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dance with law—Deeree a 


relief against properties—A 
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—Effect 


Person. before execu- 

tion—Lf entitled to claim rateable 

distribution 

Executor—Grent of equitable mort- 

gage to creditor of estate—Under- 
by creditor not to sue 
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Government of India Act, 1935, B. 
270 (1)—Postman charged with 
offence under Ss, 400, 467 and 
471, Indian Penal Code, for mis- 
ap ropria amount of money 
order en d to him by forging 
thumb impression of payee—Post- 
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Government of India—Oonsent of 


Governor-General for PE EER 
—Necessity 


Go ent Securities Act (X of 
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— Whether in 
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cumstances (8.B.).. 

——8 10 (23) (vi)—D tion 
allowances — Basis of value 


of assots—If ineome-tax authori- 
tios ean behind a contrast of 
sale to determine the true value 
of the asseta— t to 
allot certain shares and gin cot- 
ton at a paiticular rate for a num- 


ber of years—Benefit of Rick 


—-8. 34—Ineome-tar alee 
having reason to suppose that re- 
turn of ineome was f 
judicial enquiry—If essential be- 
fore ordering further return 


company through its 
branch—If the borrower eompany 
can be treated as agent of foreign 


.. 376 


110 


217 


95 
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Income-Tax Act 
(XI of 1922)—Contd. 


y eee 8. 48—Whether 
fore “business 
Coinne ont rin badak India and 
is Hable to assessment — coe: 
statute — Oonstruction — Nee 
for strict construction (P.0.) 

——H. b4—Statement by assesses 
in support of his return—lI?f pub- 
lie doeument — Oertifled eopy of 
—Admissibiity in evidenee in 
other suits — Income-tax Act, B. 
54—If a bar (F.B.).. 


Insolvency. See also (i) PRESDEN- 
oy Towns InsoLvmicy Acor, (i) 
PROVINCIAL InsoLVENOY AOT. 


Land Acquisition Act (I of 1894), 
B. 27 (1)—Seope — Orders as to 
costs — Trustee of Devasthanam 
—Order making trustee personal- 
ly lable — Legality — Civil Pro- 
cedure Code (Y of 1908), 8S. 865. 

Land Oustoms Act (XIX of 1924), 
8. 2, Schedule and Sea Oustoms 
Act (VIZ of 1870), Ba. 182 and 
188—Dispute between importer 
and Customs authorities with re- 
gari to duty leviable—A ppeal to 

toms Oolleetor dismissed — 
Appeal from that decision to Go- 
vernment also dismissed—Suit in 
Civ Oourt — Whether competent 


Pagi. 


. 851 


257 


758 


(P. 0.).. 140 


Legal Practitioners Act (XVII of 
1878), Enles framed under — BR. 
16—Failure to maintain accounts 
required by — Professional mis- 
condust 

Letters Patent (Madras), cl 12— 
Insuranes company with head 
offee at Calcutta having a branch 
office at Madras — Branch office 
merely- for- oan pro- 
posals and forwarding har to 
head office where the contrnets 
were concluded — If com y 
“earries on business” at Ma 

Libel Ses DEFAMATION. 

Limttation—Grant of time for pay- 
ment of deficit court-fee after 
claim barred—HFEtfeet 

Limitation Act (IX of 1908), £. ‘4 
— AppHeability — Suit on pio- 
missory note — Courts being 
closed for summer recoss—aAs- 
wignment of note on reopening 
date—Suit fled on same’ day— 
Alaintainability 


——8s. 19 and 20—Joint debtor 
—Peyment debt by one 
debtor after the death of the 
other within limitetion—If saves 
limite tion 
deceased. debtor 


the heirs of the. 
.. B86 


(8.B.)..1081 


427 


Limitation Act 
(IX of 1908)—Contd. 


—#. 20—Joint Hindu 
Pronote by son—Payment of in- 
terest and endorsement on pro- 
note by father—lf acknowledg- 
ment by 
in ae, be 
— 8. 20—Mortgagor selling 


p not comprised in mo di- 
rec vendee to pay serge 

ea i eater aren and snidotue: 
ments by such vendee—lIf suff- 


cient to k alive the ia he 
Ratifleation Gg aces ee 
selling awa propor 
ties and r debt had 


barred — Effeet — Indian Oon- 


tract Act, 8. 200—AppHeabitity. 726 


——H. 28 and Art. 144—Dedica- 
tion of property for mosaque—Ad- 
verse possession by MAikhs for 
more twelve years—fSuit by 
“mosque” as artificial person 
and bo certain minors for 
declaration and injunetionOom- 
peteney—Notice of ht of indi- 
vidual beneflciaries—Effest on ad- 
verse possession — Limitation — 
Previous unsuccessful p 
by mutavwali for recovery of 
waqf property — Subsequent ruit 
for declaration and injunction by 
beneficiaries — Barred by res 
judioata (P.0.). 

———Art 11—Applicability — At 
tachment in exeeution — Mort- 
gages’s petition praying that sale 
may be subject to mortgage—Order 
thet existence of mortgage should 
be notified to bidders — Suit on 
mortgage i auction pur- 
chaser after one yoar of order— 
If barred 


Arts. 61 and 120—Stamps tor 
a sule certificate purchased by one 
of the joint purehasers of pro- 
perty—BSuit for eontribution — 
—Limitation 


Art. 64—A 





Buit 





lieabilit 
ement 
—Heading of account and eœ- 
tries in handwriting of defendant 
—Wheteher a statement of ac- 
count “signed” by the defendant 
sufficient for purposes of Art. 64. 
Art, 120 — Applicability — 
Lawful holder of hereditary office 
enjoying emoluments — To be re 
gaided as being in possession of 
ofice—Interference with perform- 
anee of duties of offiee—Snit to: 
restrain—Art. 120 not a ae 
.B. 
Art. 134 (as amended E 
1929) — ee Simple 
mortgage of trust property and 
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LIMITATION AOT 
(IX of 1908)—UContd. 
ultimate sale in 1924 in discharge 
—Suit on behalf of trust to re 
cover property — Art. 184 ap 
amen applicable ; 

Arts. 142 and 144—Purchaser 

in sale in exeeution of mortgage 

deeree Buit for possession 
against person claiming to be in 
possession adversely to mortga- 

gor—Burden of proof (F.B.).. 

Art, 144—Applicabllity to 

suits for reeovery of “ee pro- 

; CPO Tis 











Art. 166—Sale ‘of a ed 
debt in execution — Setting aside 
—lIamitation 


——Art. 182—Surety bond — No 
provision in ease of eontingency of 
& second appeal—Extension of 
liability of surety not permitted 
—Linitation whether runs : 

Art. 182 (2)—‘Appea’ — 
M of—Equitable considere- 
tions whether to be given effect 
in construing the Aet 

Madras Abkari Act (I of 1886), B. 
24—Grant of lieence for sale of 
toddy—-Agreement of nE 3 
after date of bid by licensee wit 
another—Transfer whether per- 
missible—Oontrast illegal 


Madras Agriculturist’ Relief Act 
(IV of 1938)—Oourt hearing ap- 
pen from decision in a suit where- 

plaintiff seeks to escape liabi- 

_ lity from a decree of another 
Oourt—If has jurisdiction to seale 
down the decree attacked - 

———Judgmentdebtor depositing 
under O. 21, r. 89, Civil Proce- 
dure Code, the amount necessary 
to have sale set aside and deeree- 





holder dra amount in ful 
satisfaction o doeree—Appliea- 
tion for s down—8ustain- 
ability—D t on date when Act 


came into foree— 
Exffeet e 


Usufructuary mortgage—Suit 
OF mortgagee to recover posses- 

on—If a suit to enforee the 
debt to whieh sealing down pro- 
visions apply—Right of S0- 
quent lessee under mortgagor to 
raise question as to sealing down 
of debt 


—— 5, 3 


IV of 198 





&)—Holder of ven 
—#_#. 8 imple s 
facie ee 
—#—fi, 3 Simple mortgagee 
of seme land If an ‘ogri- 


1940—]T —I 


Paar. 


409 


190 


. 881 


. 871 


416 


417 


. 290 
. 501 


518 


at 616 


Agriculturists’ 
(IV of 1938)—Contd. 


———-Bae, 8 (2) and 23—Person own- 
ing agricultural lands outside 
municipality in addition to other 
lands within the municipalty—If 
excluded from the definition. of 
jo dill pean in execution 

udgment-debtors  proparty— 
ae of 30 days without appli- 
on for confirmation of a— 
Debtor if still hes saleable interest 


in the p to opply under B. 
28 of Act of 198 Bae 
——8. 3 (H), Proviso—Bourden 


of proof as to whether a 
comes under the exception in the 
Proviso to B. 8 (és) ae 
———8. 3 (if), Proviso A—Asmseas- 
ment of debtor to ineome-tax in 
1986-87 in respect of income of 
revious a of 

A to B, (#)—Debtor 


joint family manager— Assessment 
of—Effeet on i 


from October, 1985—Lf n 
If debtor should be validl 
sed’ to exelude him from 
of ‘agriculturist’ 

—. 3 ( 
payments 


ngog- 
efinition 


» Proviso D—Total 


ryo 
meluded—Proviso D, appHeabhili ity 


8. 3 (if), Proviso D—*Jods, 


as land revenue at the time of suit 
—Subsequent partition i 
kokon “right 40 Gua ta Sale 
paid lems than Ra 500 as land reve 
nue—Such tavashi entitled to be- 
en ee 15 of Act IV of 1988— 
ect of scaling down under N. 15 
on appheation under Sa, 22-24 of the 
Malabar Tenancy Act bot 
——8. 3 (il), Proviso D—Land- 
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817 
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(IV of 1938)—Conta. 


i skash 
cxwediag Five ifuared upoan 
ee ee pare 
holder ji . T11 
—— 8. 3 (H), Proviso D and S. 15 
—Usufroctuary mortgagee of m- 


ge E e a ian 
Ider’ by the Oollestor— 


Owner lands as te- 
nant of his mo If a land- 
holder’ eaxeluded from the benefits 
of the Act . 888 
—f. 3 (v}—Creditor—If in- 
assignees’ of ori- 


(e)—Appliesbility—Re- 
society formed under So- 


by purebaser of hypotheea for ba- 
lance due under If œ 
vered by explanation to S. 8—De 
ereo on the pronote against pur 


chaser and sons f jointl 
family—Right of son to reli 
under the Act .-. 651 


——_#, 4 (h)—Debt owed by agri- 
culturist to two women jointly or 
as coO-OWnerE— tion under 8. 
4, el. (4)—App ty ... B42 
—#| ia. 7, 8, 9 and 19—Oompro- 
_ mise dearee—When can be scaled 
down on the basis of the original 
gly payments to 

decree—How far can be 
proved tor purposes of ee 


——_fa. 7, 8 and 9—“Decree— 
Decree pamod after the commence- 
Act—If liable to be 
sealed down . 202 
———#, 7—Puime m one 
titled to have debt due to first 
mortgagee  decree-holder sealed 
down . 518 


oe, 8 and o Dia promi 
sary note incurred before Ist Octo 
ber, 1982, into decree 
after ist October, 1982—Whether 
abe Ge tie: d 10" be 
down. 285 
—— Ss 8 and 12—Debt sealed 
down under S. 8 (8)—-From what 
date to carry interest 870 
— Sa. 8 and 9—Mortgege bond 
of 1929—Later promissory note m 
1987 gor mterest gue on mo 
— Decree on pro 
deeree debt to be scaled down 
under R. 9 as one incurred after 
1982 or under A, 8 as one incurred 
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(IV of 1938)—Oontd. 


before 1982—-Promissory note if a 


fresh advance . 
——_f. —Mo to stake-holder 
of cht fund payment of 


Re. 9,000 in eighteen instalments 
of Ba, 600 each—Suit on mort- 
gege—Compromiss decree for pay- 
ment of smaller amount in (five 
instalments—Liabilty of decree to 
be scaled down—Date on which lia- 
bility to be regarded as incurred. 
———B8a. 8 and 9—Promimory note 
—Payment ‘towards promissory 
note’ generally—No appropriation 
to Bs I or interest—Eifect of 
— tor can treat it as to- 
wards interest after petitlon to 
seale down is filed 
———Se. 8, 9 and 19—Pronote of 
23rd. January 1924, endorsed to 
plaintiff on 26th January, 1988— 
Liability of the endorser to plain- 
tiff—Lf can be treated as debt in- 
curred on original promissory note. 
— Se. 8 and 9% —Purchase-money 
d under abortive sale—Decree 
or refund with mterest—Interest 
if in the nature of damages— 
“Debt” when E 
down—Principlæ ; 
——B8. 8, Explanation—Creditor— 
Meaning of—If includes a person 
beneficially entitled to the money ... 


——5. 8, Explansation—Debt due 
by A pane Se on substitation of 
debt due by B to the same creditor 
—B’s debt, if one in “renewal or inm 
clusion of .4’s debt” 

ae ke Explanation—Debt m- 

member of joimt Hindu 

bh note another 

spear a renewal ee 
debt 

——_-8. 8, Pexplanstion—Original 
debt evidenced | note 
of A, along wi ant —Ee- 
sep ene oth Band 0 
If debt is renewal of or inclusion 
in a fresh document in favour of 
same creditor—Debt of joint fa- 


mily—Pronote of one mamber—Re- 


newal by another member—Effect. 
——B. 8, Hrplanation—Prior 
missory note in favour of 4 Be 
newal of in favour of A's sons— 
Plea that Æ is benamidar for the 
sons—If : 
——_-#. 8, 
executed by purchaser of hypothe- 
ea for balenes due under the mort- 
gage—If eovered by i soar 


to B. 8 
—_—. 8, Hxplanation and ie 
10 (2) (if), 11 and 19—Pureha- 


ser of hypotheca—Suit on the mort- 


.. 874 


575 


. 517 


786 


.. 756 
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Liability if excluded from 0 G) 
down provisions under ®. 10 (2 
(*}—Liability one in renewal o 
o mo If execution 
costs also included in costs provid- 
ed for in Sa. 11 and 19 ... 685 

——~—§. 8, Hrplanation—Renewal 
to assignees of creditor—lf renewal 
to same creditor 

——#§¥§. 8, Explanation—Vendee of 
mortgaged pooper y executing & 
fresh mortgage to mort- 
gagee—Whether ren of a pre 

existing liability by himself . 887 


——8. 8 (1)—Appropriation of 

towards interest—When 

and eee aus 
. 550 

ee eons. 


ed by creditor towards interest in 
his plaint fled hotur ist Oe 


. 558 


ber, 1987—If ean be reopened ... 654 | 


——Sae. 8 (1) and 19—Payments 
after 1st October, 1937; towards 
deeree on debt incurred before lst 
October, 1982, appropriated to 
wards interest and costs—If to be 
re-opened and readjusted under 
R. 8 (1) Reapproprietion if 
barred as d” withm meaning 
of 8. 8 (4) ... S47 

S. 9 and 12—A riations 
towards princi t in 
1928 and 1924—Debt decreed in 
1986—If ean be ed and re 

ropriated and under the Ast— 
In on sealed down debt and 
costs . 758 

——fie. 9, 15 and 18—Decree on 
promissory note executed for ar- 
rears of rent—Whether decree for 
rent or for a debt ... 825 

———, 9—Interest calenlated and 

id off in full on 18th November, 
985, on p note of 4th 
March, 1988—Debtor whether enti- 
tled to have the interest calculated 
at 5 per cent. and the amount al- 


B. 18 Debt outstanding after seal. 


ing down—From what to carry 
interest 

————8. 9—Pnior debt not due from 

turists—Renewal of debt 

ong with agriculturist—Benefits 

of 8. 9—ILf available to agricultu- 
rist debtor 

—#§| 8.9 (1), Proviso—Scaling down 

of debt—Whether proviso to B. 9° 

could be applied more than onee in 

the process of scaling down . 282 


185 


174 


—_——"4. 10 ), {Applicability | 
ortgage wi 
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Retief Act Page 
lease beck—Profits of mortgaged 


property adjusted for interest— 
Transaction whether can be cons- 


trued ps e mo Mort- 
gage decree— o ent- 
debtors to have debt down 


—Oonstruction of deeds—Bales go- 
verning ... 760 
——5, 10 (2) Vere: by 
vendee for priee—Other 
propes'y along with property pur- ° 
If contrast to 
poeta charge under 
(ia) 0D) of Seay Act, R. ba 
_—— 8. 10 (2) (it}—Payment of 
rico and execution of sale-deed in 
vour of X—Agreement of re be- 
fore tion to have land 
eon 


promissory note to 2 “Register 
sale-deed e«recuted by vendor in 


favour of Y—Y executing a mort- 
gage next day in favour of X to 
cover the amount due on the promis- 

note—Lishility under—lf ex- 
eluded by 8. 10 (3) (#) of Act IV 
of 1988 


——B. 10 (2) (H)—Promissory note 
for balance of Be jeden price of 
land—Emndorsee promissory note 
—Liability to—If exeluded by 8. 
10 (2) of aaa as ig ee Go) 

& ohai is ded 

kM the Transfer of ia ade on 


10 @ ag air of 
mortgage— 
air ‘dosreo Liability of 
Whether personal — 
= if excluded by 8. 10 (a 
(#) 
———_f, 10 (8) (t)Sale of ae 


gaged erty—U. by 
vendee i Tiachargo - mortgnge ; 


. 827 


. 920 


debt and a TO @ 

aah of trust I? any... 651 
——#. 10 (2) (Ù Applicability 

—IiabiHty to o company’ as 


opened and sealed down—Appiro- 
Tiation towards casts whieh would 

ve been peyable—Pernmnasibility. 476 
11—“*Ocate”—If saa 
costs ineluded a 
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(IV of 1838)—Contd. 


— fs. 11 and 19 —Deeree for 
costs—Liability to be sealed down. 

——— A. 12—Interest on scaled down 
debts and costs, 185, 

——H. 14—Hindu family 
Respective liabihty of  agricultu- 
rist and non-agriculturist member 
—Applieability and scope of 9. 14. 

—_8. 14 (b uit against agri- 
culturist and non-agriculiurist— 

ing down of debt in favour of 

egriculturist debtor—Ful amount 
as scaled down made recoverable 
from agriculturist — Vahdity of 
order 

——S. 15—Arrears of rent for 
faslis prior to 1845 due from 
tenant assigned by janmi to third 
berson—If can be deemed to be 

by tenant d 

rent for 13846 and 1847— 
Malabar Tenancy Act, 8 8 (k) 
and (f)}—‘Jenmi’ or ‘in 
—If includes assignee of right to 
collect rents 

———8. 15—Assignes from originel 
tenant not 
rent prior to 


787 


758 


187 


. L064 


. 985 


If entitled to benefit under 8. 15. 451 


———8. 15—Assignee of a portion 
of kanom allotted to tavashki on 
partiion—If entitled to benefit 
under 8. 15—D of rent to in- 
clude arrears of revenue payable 
by kanomdar for those faslis ss 

—8, 15-—-Decree on promissory 

- note executed for arrears of rent— 
Whether decree for rent or for 
debt 

——_8. 1b—‘Panayam perappad— 
Possessory mortgage—Surplus of in- 
come from > property repayable to 
mortgegor— rent—App eats 
of S. 15 

——8. 19—Appeal after Act came 
into force declaring a liability for 
the first trme—Appellate Judgment 
reserving debtors right to apply 
under Act when there was no for- 
mal application before him—Effeet 


on debtor’s right to apply under the 
Act—Proceedure 


—8. 18—Application under to to ap- 
pellate Oourt—If saa aad aad 
—COivil Procedure (Y of 


1908), O. 7, R. 10-—A plicabilty. 
——_§—_§, 19-—“Costs”—_ ineludes 
execution costs 


~—_——fia. 19 and 20—Death of judg- 
ment-debtor just before iry 
the sixty days ting = allowed ‘od 
8. 20 for apelying’® for scaling down 
, representative—If entitled 
to fle a fresh application for stay 
. under 8, 20—Procedure 


. 820 


.. 825 


. 712 


- £78 


. 486 
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——8. 18—Decree .on mortgage— 
apie of ty of redemption 
btor—Liabihty of, 
if ‘a t under Act liable to be 
scaled down 
——f, 19—Extent of puisne mort- 
gageos right to E down when 
owner of equity of b a is 
a non-agriculturist 
———#. 19—Findmg that there was 
no vendor's lien in respect of He- 
bility sought to be sealed down and 
adjournment for further enquiry— 


Judge—If can go be 
Ap a ars ange re 


—— A 19—Judgment-debtor alone 
T to scaling down—Purchaser 
ity of redemption from Off- 

cial m the insolvency of 
the judgment-debtor — Whether 


sae | of judgment-debtor is 
wid P. Oode, 8. 2 (10) ar 
—a. 19 and 23—Sale in aec- 
tion of mortgage-decree—Apphoa- 
tion by judgment debtor- nál- 
cation for benefits under—Neceanity 
to give notice to puisne mortgagee. 
——8. 19—Trial Court—Power to 


scale down deeree passed by appel- 
late Court : 


——8. 20—Property sold in ee 
cution and satisfaction entered— 
Delivery of property to purchaser— 
If can be stayed pending epee 
tion under Sa 19 and 23 


———, 21—Origimal mortgagor in- 
solvent—Purchasers of hypotheca 
(judgment-debtors) long after ad- 
judication — Whether judgment- 
debtors entitled to the benefits of 
the Act—Limits of applieation— 
Interference in revision possible ... 


—__—§, 23 Construction — Sale in 
execution—When can be set aside 
—RBevisabihty of order is 


———8. 23—Donse from mortgagor 
of one of She items of mortgaged 
property—Sale in execution of mort- 
gage decree of all the items of 
mortgaged property in one lot— 
Right of the donee to reopen and 
scale down debt 


— B. 23—Sale hald in arxesution 
of decree before Ist Oetober, 1987 
—If can be re-opened and scaled 
down i 

——— SB. Bealo in ereeution of 
debtor’s property — Exp 
days without applieation for con- 
firmation—Debtor if still has sale 


able interest in property to app 
under $. 28 ae 
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(IV of 1988)—Conid. 


——8, 27—Certificate given b 
eal Board—Lf~ conclusive o 
fects which it states 

Madras Horstal Schools Act (V of 
1928), 8. 7—Submitting proceed- 
ings to Joint Magistrate under 8. 
7 (1) with opinion that the con- 
victed persons were proper per- 
sons to be detained in a Borstal 

. Sehook—Joint Magistrate ’s pre 
under 8 7 (2) 


Madras Otty Municipal Act (IV of 
1919), Se. 218 and 357 (1)— 
Notice under 8. 218—Particulars 
of work not speeified—Time for 
doing work not fixed—-Non-com- 
pHanee with notice — Offenes if 
constituted 


——8. 287—Power of Gommi 
sioner of Corporation to refuse to 
renew a license to carry on A 
business of manufacturing beedis 
in & particular premises 


Madras Co-operative Societies Act 
(VI of 1932)—Award of Regis- 
trar—Insolvency of debtor- 
purchaser in good faith — Whe- 
ther affocted — Provincial Inso]- 
vency Act (LIT of 1907), 8. 51 
(1) 

———§. 48—Liquidation of Saaieby 
—Liquidator levyimg contribution 
from member—Snuits by member 
for declaration of the illegality of 
liquidator’s ordersa—Notice whe- 
ther necessary to the liquidator 
under 8. 80, O0.P.Code (Y of 
1908)— Whether liquidator, a Pub- 
le Officer under 8. 2 (17) of the 
Code—Leave of Registrar of Bo- 
cleties necessary for maintenance 
of suits under 8. 48 of the Act— 
Resignation of a member, when 
complete 


Madras Debt Conciliation Act (xr 
of 1936)—Creditors representing 
more than 50 per cent. of the 
debts objecting to seéttlement— 
Proper procedure 


Lo- 
the 


— Ba. 4 and 25—Applieability to 
execution proceedings — Deeree 
on basis of mortgage — If falls 
within purview of tho <Act— 
Erecution—Stay of 

—— Ss. 17 and 18—Petition lot 
conciliation of debts — Liability 
to eventual dismissal under 8. 17 
—Hffeet on jurisdiction of Board 
to certify under 8. 18 that a fair 
and reasonable offer has been re- 
fused 

——§, 25—Application under Oivi] 
Proœedure Code, O. 21, r. 90 by 
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. 388 


241 


. 468 


. B24 


. 987 


Madras Debt Conciliation Act 
(XI of 1086)—Contd, 


nly Sage rena! to get aside sale 
«proceeding in respect of 

the debt’’ which can be stayed 
under S. 25 of Madras Aet XI of 
1986 

—#. 25—Deeree on basis 
mortgage—If to be stayed 

—8. 25—Duty of Court to 
grant unconditional stay ; 

——S. 25—Stay of execution in 
respect of same debt—lLf can be 
granted more than onee—Appli- 
cation for conectliation—If can be 
made more than once 


——8. 2>—Stay under — Proce- 
dure — Duration of stay—lLf can 
be fixed by the Oourt—Rejection 
of application to Board for formal 
defect under S. 7—Hiffect on stay 
—Re-presentation — Effeet 

Madras District Act 
(V of 1920), 8s. 81 and 83 (i) 
(a)}—Construction — Power-house 
of Devasthanam -— When exempt 
from property-tax — Power-house 
used for supplying electrieity to 
shops and hotels and eres 
piofitse—Effect 

—— Ss. 216 and 338 — Building 
conmonced and completed before 
application for oe grant- 
ed by Municipality—Notice under 
8. 838, eompelling demolition òf 


of 


buil and demolition by autho- 
rities— ty of action under 
8. 888—Proper procedure was 
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.. 923 


. 288 


. 897 


under 8. 216 and not under 8. 888.1082 


Madras Elementary Hducation Act 
(VII of 1820), 8s. 34 and 36— 
Fiducation-tax levied by District 
Board—If tax levied by Govern- 
ment — Local authority if Go- 
vernment 

Madras Estates Land Act (I of 
1908), 8. 6 (1), ExpL (2)— 
Madras Act XVIII of 1986—De- 
eree for eviction before the 
Amending Act VIII of 1984 was 
passed — Execution after the 
Act—Plea of occupancy rights 
under the Aet—If ean be raised 
as a bar to executlon—8, 127 of 
Act VIIL of 1984, if controls 
Expl. (2) to 8. 6 (1) ; 


——Ss. 132 and 192—Arrears of 
rent—Revenus sale — Sale set 
aside as the land did not belo 
to the party elaim rent—Pe 
tion against order—No application 
under O. 21, r, 90, Civil Proce- 
dure Code—Whether Givil Pro- 
- cedure Code applies in ae 

—8. 187 — Applieabill 
Undertaking in &@ usufrue 


422 


. 881 


584e 


f> 
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Madras Estates Land Act 
(I of 1908)—Conrtd. 


mortgage (in ignoranee of ocev- 
pancy right) to deliver possession 
of land to mortgagor landlord 
after a fixed period—Landhold- 


ers claim pel fn ae — Te 
nent if esto from setting up 
occupancy ht i 
Madras High Oourt—Civil Bulæ 
of Prastiee—B. 188—Sale of at- 
tached debt—Validity es 


Madras High Oourt (Original Aide 
Fees Rules, Appendix IL No. 35 
—Judgment directing issue of 
probate declaring a will to be 

uine—If ‘final ju ent”— 
F ppeal—Oourt-fee payable 

Madras Hindu Religious Bndow- 
ments Act (II of 1927), 8. 63— 
Scheme for tem settled by 
Board—Suit by - for set- 
ting aside—One of the plaintiff 
trustees sa in the course of 
inquiry b tor of the Board 
that he faa no 


If consent to 
opera as esto 
can conter ction on 
Board to frame a seheme for an 
excepted temple — Trustee’s eon- 
sent if can estop the institution. 
—____§. 73—“Excepted temple” — 
Scheme for administration —Ju- 
risdiction to frame as 


Madras Local Boards Act (XIV of 
1920), S8. - 55 (2) (b)—Person 
whose adjudication is annulled 
under Provincial Insolvency Act 
(V of 1920), 8. 48—If ‘undis- 
char insolvent disqualified for 
election as member to a Local 
Board f ESY 

——_§. 193—Power of President 
of Panchayat Board to grant o 
refuse a license F 

Madras Marumakkattayam Act 
(XXII of 1933), Ba 38 and 43— 
Suit by a tavazhi under B. 88 for 
partition after oie eee to Ool- 
lector under 8. by some mem- 
bers for registration of 
as impartible—Subsequent order 
for registration as tmpartible— 

Fiffeet on suit—Doctrine of lis 

pondeas—If appleable ; 

Madras Nembudri Act (XXI of 
1933)—-Member of an illom—In- 
solvency of — Official 60 ’B 
right to bring his ipterest the 

illom to sale on behalf of credit- 

ors s 

Madras Suppression of Immoral Tra- 

fic Act (V of 1930), & 5 (1) and 
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858 
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Traffic Act (V of 1830)—Conid. 


8. A (1)—Sister of a person 
who was lessee of 2a brothel— 
Conviction of not sustainable .. 
Mahomedan Law—Mohammadan — 
Mosque—Offiee of peish imam—Re- 


gisterod society—Power of dismissal 


whether vesting in the commit- 
tee of the members of the mosque 
staff—Nature and the powers o 
the committees za 

— Hanafi law appi- 
cable — Husband and wife—Di- 
voree before consummation— Wife 
entitled to only half the dower. 


‘Malabar Tenancy Act (XIV of 


1980), 8. 3 (k) and (j)—‘Jen- 


mi or interme »7_Tf ineludes 
assignee of right to collect rents. 
_——5. 26—Renewal in respect of 
| part of original hol by inter- 
' mediary in favour of the tenant 
in actual possession — Permissi- 
, bility : 
. Marshalling—Right of ae 
‘Meme profits—Claim for—Wrong- 
"fal ossession of property — 
When d parties co ered 
joint tort-feasors in respect of a 
wrong—Grant of patta or lease 
not sufficient to raise presump- 
tion of joint tort—Nature and 
seope of liability for the tort— 
Presumption of, whether permis- 
sible—Evidenee necessary to os- 
tablish ae 
Landlord and tenant — Suit 
for ejectment resisted by tenant 
claiming occupancy rights—Snuit 
decreed and tenant dispossessed 
—Tenant ultimately succeeding 
before Judicial Committee—Olaim 
for mesne profits in restitution— 
Rent payable for melwaram— 
Landlord’s right to deduction— 
Interest on mesne profite— t 
to . (F.B.).. 


‘Minor—Decree against—If can be 
set aside on® the und of mere 





Mortgage—Beneficiary under trust 
—Mortgage by—Velidity (P.O.). 
—— Contrast that mortgagors 
should sell some lands to mort- 
gagee—How far discharge of 
mo uit on mo — 
Matte eeability isa ae 
Exresutory contract of sale 
roperty to mort- 


f oe cs 
pease Jlecharge — Suit on 
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846 


mortgage — Maintainabilty .. 846 


——Inyaldi against purda- 
neshin sees — Enforeibill- 





Mortgage—Contd. PAGE. 
ty against the other mo 
who is competent—Pur — 
Transactions with — Tests of 
validity (P.0.).. 505 
Mo of crops — Inel- 


dents — Rights of mortgagee .. 
Negotiable Instrumentse—Joint pro- 
missory note—Absenee of execu- 
tion by one of the makers — 
Hiffect — Actual executant, when 
liable—Olaim by actual executant 
for relief against liability under 
the note—Burden of proof 
Patias—Evidentiary value of 


Penal Oode (XLV of 1860), 8S. 182 
—Offenee wunder—Proeedure. See 
Ge. P.OQopg, B. 195 

———8. 193—Offeneces mia Pro 
cedure, See Os.P.Copg, S. 195. 


456 


. 384 


18 


49 


49 


———§. 201 (1)—G&iving false in-” 


formation with intent to screen 
real offender—Gist of offence— 
Information voluntary and to per- 
sons other than police or magis- 
trate—Effect 

——8s. 300, IU (c) and 326—Of- 
fence under—Use of sword for 
heeking off limb—Injured man 
dying as result of eut in arteries— 
Nature of offence—Nature of wes- 
pon used to be looked into 

——8. 3802—Offence under—aAc- 
cused being woman with young 
baby—#entence 

——-§. 302—Sentence— fis towne. 
ing circumstances — Duty of Ses- 
sions Judge to econalder — Con- 
vietion based on confessions— 
Need for considering reasons for 
erime : 


—. 403—Mere retention of 
moneys by eclerk—No proof of 

the moneys—No offence 
under B. 408 


— Ba. 400, 467 and 471— Postman 
charged with offence of misappro- 
priating amount of money order 

y forging thumb impæssion of 
payee—Consent of Governor-Gene- 
ral—If necessary for eho 


Pensions Act (XXIII of 1871), Ss 
10 and 11— 
of pension”—Exemption from at- 
tachment—Civil Pensions (Oom- 
mutation) Rules, r. 6— ‘Money 
due on account of pension ”—0Oom- 
muted portion of pension whe- 
ther talis under 


Pledge—Deposit of insurance pol- 
cies accompanied by a letter set- 
ting out the policies as artteles 
pledged—If ereates a vaHd Hen 
in favour of ereditor 


.. BIS 


92 


651 
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564 
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Police Act (V of 1861), Bs. 30, cL 
(2) and 82—Violation of econdi- 
tions of lieence—Person violating 
need not be the lieensee 


Powers—OConstruction — Authority 
“to attend to all the affairs and 
Court proceedings” — If confers 
power to present a petition in in- 
solvency—Premdeney Towns In- 
solvency Act, 8. 9 (¢)—WHBarlior 
attachments continuing for more 
than three weeks—Later similar 
act of insolvency—lIf can be re- 
lied on for adjudication 


Practicea—Mahomedan Law — If 
can be proved as foreign law by 
ert witnessese—Mahomedan law 
Limitation Act — Change of 
sovereignty — Effect on private 
lights (P.0.).. 
———Suit by “mosque”? as artifi- 
cial person—Oompetensy (P.O.). 
Presidency Towns Insolvency Act 
(IL of 1909)—Insolvency of mem- 
ber of Nambudri Ulom—Ofiicial 
Assignes’s right to bring his in- 
terest to sale on behalf of eredit- 
OTB 





Insolvency—Provable debt — 
If one for which insolvent is per- 
sonally liable—Son’s insolvency— 
Father's ereditor—If can prove— 
Effect of proof—Father’s creditor, 
if entitled to priority over son's 
creditors in insolvency—Son in- 
heriting to separate property of 
father and taking joint family 
Propane by survivorship — If 

es any difference—Official As- 
signee consenting to claimant pro- 
ving in insolvency and to pay 
interest—If claimant entitled to 
interest after date of insolvency, 

——-8.'9 (e)—Earlier attach- 
ments continuing for more than 
three weeks—Later similar acts 
of insolvency—If can be TAREN 
on for adjudication 

——fs, 108 and 108—Order for 
administration of estate of a de- 
eeased person in insolvensy— 
Eiffect on pending attachment in 
execution against estate of the 
deceased 

Probate proceedings — Nature and 
scope of 

Provincial Insolvency Act (V of 
1920), 8. 6 (e)—Sale of proper- 
ties of debtor for arrears of rent 
under Madras Eatates Land Act— 
If act of insolvency 

——8, B (2) for arrears 
of maintenance by a mother and 
unmarried sisters of an insolvent 
—Debts provable in insolyancy— 


. 819 


. 495 


004 
903 
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. 495 
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. 555 
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Provincial Insolvency Act 
(V of 1920)—Conid. 
Suit without leave of Oourt bar- 
red under 8. 28 (2) 

——Ba. 42 (1) and 44 (1) (c)— 
Insolvent’s fraud in not disel 
existenes of a debt—Oreditor 

titioning after discharge of the 
insolvent—-Prohibition on the in- 
solvent from elaiming discharge, 

——8. 43—If ‘undischarged in- 
solvent’ disqualified for election 
as member to a Local Board 


—\|_ fs 43 and 78—Suit filed by 
the legal representative of de- 
ceased insolvent impleading the 
Offieial Reeeiver—Subsequent an- 
nulment of adjudication—If can 
give retrospective validity to the 
mut 


——. 61 (1)—Award of Bags- 
trar—Insolven of debtor—Pur- 
chaser in goo faith—Whether 


affected P 
——8. 54—Mo to creditor 
for his simple debt—Oreditor fl- 


ing suit and Sena, Aes aaa 
— Debtor bona imagin- 
ing that her assets are worth 
more than her liabilities and 
enough to pay off the other ere- 
ditors as wellt—Docetrine of natu- 
ral and obvious consequenees of 
acta—If applicable to infer frau- 
dulent motive under 8. 54 : 
——5. 72—Insolvent obtaining 
credit without disclosing bank- 
ruptey—Order direeting proseeu- 
tion for offence — Ap bility 
—Order on  appeal—Revision— 
Earlier proceedings for prosecu- 
tion stopped—lIf bar to subsequ 
prosecution—Discharge of l- 


vent pending sppeal against order 
directing osecution—If makes 
the procee for prosecution 


void i 
——_-8, 73 (2) — Annulment of 
adjudication—Suit on debt be- 
yond od of limitation — Debt 
provable but not proved in insol- 
vency—lIf saved from the bar of 
limitation—‘Proof of debt’’— 
Meaning ; 
Provincial Small Ostse Courts Act 
(IX of 1887), 8. 35—Small cause 
suit—Pendency on file of abo- 
lished Court—Transfer by District 
Judge to Munsif’s Oourt having 
original jurisdiction — Ea parte 
deeree — Order refusing to set 
aside — Appealability Civil 
Procedure Oode (¥ of 1908), 8. 
24 and O. 48, r. 1 (d) ; 


Public policy—Deeres for payment 
of money towards marriage ox- 


— 
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penses— in violation of 
Child Restraint Act — 
Decree whether against Peres 
poliey 


Rateable distribution. See O.P. Cox, 
8. 78. 

Registration—Compromise decree — 
Registration not necessary (P.O.). 

Registration Act (XVI of 1908), 8. 
17 (2) (b)—Memorandum of com- 
promise by parties to suit to be 
filed in Oourt for obtaining a de- 
cree in terms—When, exempted 
from registration 


Religious Endowments Act (XX of 
1863)—Trustees appointed by 
Hindu Devasthanam Committee — 
Dismissal by Committee —-Whe- 
ther ean be at its own pleasure 
or must be only for good and sufi- 
cient cause—Power of Oommit- 
tee to a trustees for Hmit- 
ed perio es 


Res judicata. 
Prior unsuccessful proceed- 
ings by mutawali for recovery of 
wakf property—Snuit for declara- 


tion and injunction by beneficia- 
res — Barred by vres 





Restitution. 


Bea Customs Act (VIO of 1870), 
8a. 182 and 188. See Lanp Ous- 
toms Aor (XIX or 1924), 8. 2, 
BcHEDULE AND Sra Customs Act 

(Pe Orja 


Societies Registration Act (XXI of 
1860)—Charitable purposes — One 
of the objects of the soeiety to 
manage affairs of a mosque—Ya- 


lid re tion — Committee can 
hold muthavalli’s hts — Ad- 
verse possession — ht to ma- 


nage acquired 
Reading room—Original name 
—Gift by a donor of a hall—Hell 
to be named after him—-Members 
suing management—Olvil Court’s 
jurisdiction 


Succession Act (XXXIX. of 1025), 
8B, 96—Applicability—Will — Be- 
quest to Saghas s son for life 
and afterwards to her son’s sons— 
Daughter dying leaving son and 
son’s sons—Right of latter to 
sueceed when their father is alive 





Suits Valuation Act (VII of 1887), 
B. 8—Mortgage suit—Snuit for re- 
demption and recovery of surplus 

rofite—If claim for distinct sub- 
‘cts Jurisdictional valuation .. 
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.. 819 


86e O.P.Oopg, 8. Il. 


fudscata 
(P.0.).. 908 
See C.P.Copg, 8.144. . 


140 


.. 486 


. 880 


. 876 


867 


nl 
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ral 


| Pae@e, 
Burety—Bond ‘of—Terms — No pro- . 


wision: in. case of, econ 


‘a socend: appeal—Hixtension of lHa- 


prev of surety not permitted— 
ta 


tion: whether -rons—Art. 
183; Limitation Aet (LX of 1968), 


Telegraph Act (XII of 1885), Se. 


» (10 (),r16 and 18—Elestrie sup- 


ply—heying of new lines—Pri- 
oten- 
tial ras bd to the lin er of 
Magistrate for cutting trees and 
awarding compensation — When 
open to reconsideratian by Dia- 
. trist Judge 


of 


881 


25 £ 


Tort—Libel and slander, See DEFA- | 


MATION. 


—— Premises ' usod by tenant for 
storing combustible material — 


Destruetion by fire—Principle of | 


ros ipaa : loguitan— A pplieability— 
Liability of tenant to 
for damages \ 


Trade marks—Picture of elephant 


landlord ' 


used by plaintiffs on cigarettes | 


or Scat tobaeco—Bimilar pie- 
ture used by defendants on chew- 
ing tobaceo—LikeHhood of decep- 
tion of public—Question of faet 
in each ease—Necessity for evi- 
donee ag to deception or probabi- 
lity of deception sam 6 Pe yee 
Trade marks and trade names—In- 
fringement Acquieseence of 
plaintiffs—Fifect — Costs — Suc- 
cessful defendants” right to ~. 
Transfer of Property Act (IV of 
1882), 8. 18—Dedication of lands 
for religious a ey — Publie 
mainty to be benefited by dedica- 
tion—Whether’ dedication valid . 
———8a. 52 and 69—Snit by mort- 
gagor against mortgagee for decla- 
ration not to bring to sale the pro- 
perty and for an injunetio le 
and purchase of »propdrty by a 
third person--Applieatian to amend 
plhint by impleading pmchaker also 
—Refusal of Court—Joint shit whe- 
ther could lie eo 


— 


X oa 


& portion of the mortgaged pro- 
perty free of the mortgage—Mort- 
gages if can claim the whole of 
the mortgage money from the 
other properties alone or only pro 
rata debt, i À 
——-8, 82—Contract between assig - 
nee of mortgagor and purehaser 
of equity of redemption—Pnureha- 
eer undertaking to discharge en- 
tire mortgage debt— Binding a 
one subsequent purchaser from 


151 


798 


808 


281 
27 


1003 


oie 484 | 


y by—WValidity 


Tree pattie granted’ in respect of 
unoccupied 


= grænt them’ toy tanother with the 

land — Pattas — Evidentiary valuo 

of yA 
Trust—Beneficiary under—Mortg 

(R.d). 

————Oompleted dedication of pro- 


perty—Hiffect of misapplication of 
meome donor Tamen Act 


p 

1924 in ‘discharge of the debt— 
Suit for recovery of the pro- 
perty’ on behalf of the trust—aArt, 
184 as amended in 1929 applicable. 


Trusts Act (II of 1882), 8. 6—Be 


quests—Amounts in account books 
credited to relative—If trust creat- 
ed re 
———8. 6@—Liquidation of a Bank 
—Ohit-fund controlled by the same 
Benk—Subeeribers of chit-fond 
assigning the amounts to the eom- 
pany by letter — Trust whether 
created thereby—Preferential pay- 
ment whether possible ši 
United Provinces Oourt of Wards 
-~ Act (IV of 1912), Ss. 8,10 and 
11—Deelaration by Local Govern- 


perty— challenge- 
eble in Civil Courts—“Gross annual 
profite”—Meani of, for purpos- 
es of S, 8—Land revenues to be de 
dusted in computing gross Pa 

.C.). 


-Vilage Courts Act (I of 1889), Ba. 


32 and 73—Panchayat Court dispos- 
ing of a suit on merits when plain- 
tiff was absent—Another 
court l 
of the o 
of decree and restoration of suit 
disposed of on merits—Applieation 
to have the order of restoration 
set aside—Proper in the cireum- 
' stances ks 
——-—8. 73-—Desree by Village Court 
on plomissory note—Lack of direct 
ovidence of execntion — Whether 
material irregularity justifying in- 
terferenes by District Munsif under 
8. 78 of Village Oourts Act 


ties—Su uent alause direc 
“Tf Maps son has no child. te 
said properties shall pass to Subra- 
maniaswanm at Tiruchendur’—Oon- 
struction o gai 
- —,—Construetion Bequest to 
daughter for life—Gift over to her 
somo) soms sons—Death of daughter 
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Will—Contd, Paar. ; Will—Contd. Paar 
leaving son and son’s sons—Bight perty when legally completed—He- 
of latter to inherit .. 876 quirements of law to be caer ari for 
Teatato making bequeste— creation of a trust—8. 6 of the ln- 

Aneis Ta aoda Hooks eredited dian Trusts Act (IL of 1882)  ... 903 


ta ielative—Gitt of movable pro- 
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“INDIA ‘ACTS, 1940, 


THE REGIE RATION Ny POWERS) ACT, 1940. 





ae _ [2grd February, 1940 
da et opie for tha regissation of erin European Brith miae 
"WHEREAS it is expedient to mode for the. Tarran of certain European 
British subjects ; | 7 E PRA 
Itis hereby enacted as follows :— T i í 
I. (I 
Sh, a lh Ta, a aum ün 


(2) It extends to the.whole of British, India, and applies also to European 
British subjects in any part of India. ., 

) It shall come into force on such date as the Central Government ma: ; 

by sone tion in the Official Gazette, appoint... - PR ? 


ar sal be in foree during the continuamos of the present waz and for a 


six months th - aA 


Act No. I oF rg4o.. a 


2. In this Act, ible there is anything ere 
Pe, in the subject or context,— | rep 


(a) g European British subject ” means any ies of His Majesty of Euro- 
pean descent in the male line, born, naturalised or domiciled in the British Islands 
or in any Dominion as defined in the Statute of Westminster, 1931, or in any Colony 
except lon ; 

(b) “ arabed? means pees by rules made under this Act. 

' Be i) Every male Europear | British subject. 
CSOD ea. the tint in India (not being b 
(a) a member of His Majesty’s naval, military or air forces, or ` 


(b) a person who is enrolled’ under the Auxiliary Force Act. 1 

holy orders, or is'a regular 3 minister of any religious denomination igen: ane ee 
who for the time b has attained the age of sixteen years but has not attained the 
eee a within the prescribed -period, oe Or cause s0 
to be filled up, to the best of his knowledge and belief sign and lodge with the 
appropriate tion authority specified in the First Schedule, or such other 
registration authority as may be prescribed, the form set out in the Second Schedule, 
and if any such Euro British subject claims not to be. aoe resident in 
India, he shall lodge with the said form a statement of such claim. 


(2) If any registration authority has reason to ERS that any pease is a 
European British subject to whom’ the provisions of sib-secti (I) are applicabl 
he may, by order in writing, require such person to furnish ria ee plas 3 
be specified in the order within sich time au may be so specified. and veer M 
whether or not he is a een British subject to whom the provisions of ’ 
sub-section are applicable, within the specified time furnish correctly i re 
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best of his knowledge and belief the said particulars to the said registration authority 
in such form or manner as such order may require, and shall sign the same ; 

if any such n claims that he is not a European British subject to whom, the 
provisions of sub-section (1) are applicable, he shall furnish a statement of such 
claim with the particulars as aforesaid. 

(3) If any person refuses or, without lawful excuse (the burden of proving 
which shall lie upon such, person), néglects fully to comply: with the requirements 
of sub-section (1) or of any order made-under BF een (2); he shall be punishable 
with fine which may extend to five hundred rupees. 

(4) Every: registratidn ‘authority ‘under this Act: shall be ‘déeémed to be a 
public servant within the meaning of the Indian Penal Code. 

4. Ifany question arises with reference to-this Act or any rule made thereunder 
ae whether a person is a European British subject to whom 
changer ee ena ai the provisions of sub-section (1) of section 3 are ae 
pares cee os me OS" cable, @ person appointed in: writing in, this behalf by 
the prescribed’ authority may apply to, the District Magistrate or to any officer 
ee in this behalf by the Central Government in the aréa in which 
c person to whom the dispute relates is for the time being present,’ and such 
Magistrate or other officer, after hearing such person ot'givihg him a reasonable 
opportunity for being heard, shall summarily determine the question, and the 
decision of sich Magistrate or other officer shall be final. , ae 


aor. nies © eg! Sr) The Central’ Governmént may, by notifi- 
ay ale n Govern- cation in the Official Gazetté, make-rules for carrying 
Oe er ` out the purposes of this Act.. : os 


- WO o z E 
(2) In aa paar and without prejudice to the generality of the foregoing . 
power, such rules may—' nooo 7 oo ooh TB ot o i 
(a) prescribe registration authorities, in addition to those specified in the 
First Schedules. ee ee i l 
(6) rescribe the time within which the form set'out in the Second Schedule 
shall- be ed with the: registration: authority ;' ~ REG: ai 
ake "a (g) prescribe authdritiés who may make’ the, appointment ‘referred to in 
section 45° as ~ >y rs g af a Toa ' ; p F g 
(d) provide for the issue of certificates of registration ; z 
(e) provide for the preparation, compilation and correction of a register, 
and require the attendance of petsons for any of. such purposes ; 


` 
+ 
va 
rt 1 a 


tous trou 


(f) require the notification of changes of address of registered persons. 


(3) Rules made under, :this section may, provide that any. contravention 
thereof or of any. order or notice issued thereunder. shall be punishable with fine 
which may extend ‘to five hundred rupees. ° M 


EEE © o> ' 6, Nothing in this Act shall apply to’ any n 
Act, not to apply-to certain - a fined for the time being in a prison of fanatic 
ee ay oat asylum. ©. Oo = 


ay “fy 4 i àJ ifort I i 


J. ` The ‘Registration Ordinance,” 1939, 'is hereby repealed ; but any rules 
ag sc Ty of | Made,‘ anything done and any'action taken under the 
Be ae Eos «ı paid Ordinance shall he .deemed to have been made, 
ay nee, cep Oh taken undi the -comesponding provisigis gf 
this Act, and any offegce. committed against, or any proceedings commenced under 
the said Ordinance, may, be. punished,,or-may be continued and completed as if 
such offence were gammiited against Or such pr were commenced under 
this A a, aie ae en n ael Tip eo AE gad a i A ' , 1 
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: ‘THE FIRST SCHEDULE. 
+ (See section 3) 
; Re . ʻa bas h fy, i 
In the case of any servant of the Crown. Thé Head of the Office or Department in which 


t 


i seryes. 
In the case of any person in the, employ of any.. The Chief Executive Officer of such authority. 
public or loca] authori 


In the case of any person in the employ of any The’ Head of the Railway Administration. 
In any other case E | The District Magistrat e of the district in which 
the is 


THE SEGOND SCHEDULE. 
' (See section 3) 
Form of particulars. 


3. Date of birth. 
4- Whether single, married or widower. T 
5. Number of ndents, specifying their relationship, if any, to 
him ' i 
6. Profesion or occupation i 
7. Name and nature of business,.or name, address and nature ,of 
in or 


loyer’s business, or if loyed under any Department 
ep orean, the name of the Department 


THE FOREIGNERS ACT, 1940. 


Act No. II oF 1o40. Š i 
[23rd February 1940. 
An Act to provide for the imposition of restrictions on foreigners. 

WHEREAS it is expedient to provide for the imposition of restrictions on the 
entry of foreigners into British India, their presence therein and their departure 
therefrom ; It is hereby enacted as follows :— , 

Short title, extent and dura- 1. (1) This Act may be called Tue FOREIGNERS 
tion ACT, 1940. i 
(2) It extends to the whole of British India. _ 
(3) t shall be in force during the continuance of the present war and for a 
period of six months thereafter. . 
Definitions. 2. In this Act,— 
(a) “ foreigner ” has the meaning assigned to it in the Foreigners Act, 1864, 
except that it does not include— 
i) any ruler or subject of any Indian State: or 
ii) any native of the tribal areas ; 
b) “ prescribed ” means prescribed by orders made under this Act; 
c) “ specified ” means specified by, direction of-a prescribed authority. 


description of foreigner, for prohibiting, regulating or Se the entry *of 
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(2) In particular, and without prejudice to the generality of the foregoing 
power, orders made under this section may provide that the foreigner— 

(a) shall not enter British India, or shall enter British India only at such 
times and by such route and at such port or place and subject to the observance 
of such conditions on arrival as may be prescribed ; 

(b) shall not d from British India, or shall depart only at such times 
and by such route and from such port or place and subject to the observance of 
such conditions on departure as may be prescribed ; 

(c) shall not remain in British India, or in any prescribed area therein ; 

(d) shall remove himself to, and remain in, such area in British India as 
may be prescribed ; 

(e) shall comply with such conditions as may be prescribed or specified— 

(1) requiring him to reside in a particular place ; 

(ii) imposing any restrictions on his movements ; 

(iii) requiring him to furnish such proof of his identity and to report such 
particulars to such authority in such manner and at such time and place as may be 
prescribed or specified ; 

(iv) requiring him to allow his photograph and finger impressions to be 
taken and to furnish specimens of his hand-writirg and signature to such authority 
and at such time and place as may be prescribed or i : 

(v) prohibiting him from association with persons of a prescribed or specified 
description ; i 

(vi) prohibiting him from engaging in activities of a prescribed or specified 
description ; 

(vii) prohibiting him from using or possessing prescribed or specified articles ; 
or 

(viji) otherwise regulating his conduct in any such particular as may be 
prescribed or specified ; 

(f) shall enter into a bond with or without sureties for the due observance of, 
or as an alternative to the enforcement of, any or all prescribed or specified res- 
trictions or conditions ; Or 

(g) shall be arrested and detained or confined ; 
and may make provision for such incidental and supplementary matters as may, 
in the opinion of the Central Government, be ient or necessary for giving 
effect to this Act. : a, 

4. (1) Any foreigner (hereinafter referred to as an internee) in respect of 

whom there is in force any order made under clause (g) 

Internecs. of sub-section (2) of section 3, directing that he be 

detained or confined, shall be detained or confined in nie place and manner and 

subject to such conditions as to maintenance, discipline and the punishment of 

offences and breaches of discipline as the Central Government may from time to 
time determine. 

2) No person shall— i ye 

2 knowingly assist an internee to escape from custody or knowingly harbour 
an escaped internee ; OF oe ae. | 

b) give an escaped internee any assistance with intent thereby to prevent, 
hinder or interfere with the apprehension’ of the internee. 

(3) The Central Government may, by order, provide for regulating access 
to, and ke conduct of persons in, places in British India where internees are detained 
and for prohibiting or regulating the despatch or conveyance from outside such 
places to or for internes therein of such articles as may be prescribed. 

(4) No proceedings shall be taken by virtue of sub-section (2) or sub-section 
(3) against any person in respect of any act done by him when he is himself an 
nat 
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5. (1) No foreigner who was in British India on the date on which this Act 
ae came into force shall, while in British India after that 
eee DEDE = date, assume or use or purport to assume or use for any 
Pee ne yen ne as Orne yen we eee 
ore the said date. 


(2) Where, after the date on which this Act came into force, any foreigner 
carries on or purports to carry on (whether alone or in association with any other 
person) any trade or business under, any name or style other than that under which 
that trade or business was being carried on‘immediately before the said date, he 
shall, for the purposes of sub-section (1), be deemed to be using a name other than 
that by which he was ordinarily known immediately before the said date. 


(3) In relation to any foreigner who, not having been in British India on 
the date on which this Act came into force, thereafter enters British India, 
sub-sections (1) and (2) shall have effect as if for any reference in those sub-sections 
to the date on which this Act came into force there were substituted a reference 
to the date on which he first enters British India thereafter. 


(4) For the purposes of this section— 

(a) the expression “ name” includes a surname, and 

(b) a name’ shall be deemed to be changed if the spelling thereof is altered. 
(5) Nothing in this section shall apply to the assumption or use— 

(a) of any name in pursuance of a Royal licence; or _ 

(b) by any married woman, of her husband’s name. 


6. Any District Magistrate and any Commissioner of Police, or, where there 

OPE is no Commissioner of Police, any Superintendent of 
e g o Police, may, for any purpose connected with the en- 
forcement of this Act or any order made thereunder, 
enter, with such asistance as he may think fit, any vessel or aircraft at any port or 
place in British India and may— 


(a) direct the master of the vessel or the pilot of the aircraft, as the case 
may be, — 


(i) before any passenger disembarks, or before the vessel or aircraft leaves 
such port or place, as the case may be, to furnish a list in writing of the passengers 
who are on board or who have been carried on board at any time since the vemel 
or aircraft commenced its journey, or who have signified their intention of d j 
from British India on board such vessel or ai out the ports or p at 
which they embarkėd, the ports or places of their di katon or intended dis- 
embarkation, and such other particulars as may be prescribed, and ni 

(ii) to answer to the best of his ability any question relating to the passengers 
who are on board or who have disem in any part of British India ; and 

(b) if any foreigner seeking to enter British India on board such vessel or 

oes not give satisfactory reasons for entering British India, cither— . | 

(i) refuse to allow such foreigner to disembark from such vessel or aircraft, or 

(i) place him under such restraint as may be prescribed or specified. 

7- If any question arises with reference to. this Act or any order made or 
Burden of direction given thereunder, whether any person is or is 


not a foreigner or is or is not a forei of a particular 
class or description, the onus of proving that such person is not a foreigner or is not a 


i of such particular class or description; as the case may be, shall, notwith- 
standing anything contained in the In Evidence Act, 1872, lie upon such 


person. 
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« °8. The — Government may,‘ by order, déclare:that any or all of the 
' provisions of this Act or the orders made th 
fom p xem on epi shall not’apply, or shall apply only with such modifi- 
oer cations or subj ect to such conditions as may be specified, 
o or inrelanon to any dadividual Maecenas or any dow or descriation of faretgner: 


riea (1) ‘Any authority empowereil by or under or in pursuance of the provisions 
jo of this Act to give any direction or to exercise any other 
oe pian effect to power, ee ad eon any eee 
ober, direcion ene - provided for.in this Act, takeʻor cause to be taken, suc 
. steps and use, or cause to: be used, such: force as may, in 
its opinion, be reasonably: necessary for securing: compliance with such direction or 
re a ee ee ne 
power, as the case may be.’ 


(2 -Any police offiden may tak sich steps and iid such force’ as may, in his 

inion, be' reasonably necessary ‘for sccuring compliance with any order made or 

ion given under or in pursuance of the provisions of this Act or for preventing 
or rectifying any breach of such order or direction. , ae eed 


(3) The power conieci byl thisscedoniahall beda eae upon any 
Saisie ee Te anes Mine tate eh oes Be 
whatsoever. 


IO. authority upon Po any power to ar or give any direction, 

7 or pod which any power to make or give aay direction 
“oe y. by this:Act or: by any order made thereunder may, 

unless express provision is made to the contrary, in writing authorise, conditionall 
Or sel onailaas any authority ‘subordinate to it to exercise such power on its behald 
n the said subordinate authority shall, ‘subject to such conditions as 
5 fae contained ix‘ the' authorisation; be deemed to'be the — upon which 

-7u power is conferred by or under this Act” a 


sso dtyeet : ? FE 
11. (1) Any person who attempts to So nteuvenes ca abes, or: ~ attempts: ‘to 
abet, or does any act p ry to, a contravention 
Sar acs a moa . of, the provisiobs' ‘of’ this’ eae or ‘of any ‘étder ‘made or 
yee lari ane direction given thereunder, or fails to comply with any 
’: direction: given in aera of any much ee ee be 


deemed to hace pony meer the. ‘provisions of this Act. 


a ~~ (2) Any person’ who, Knowing o ving enable nut elie thar any 

other’ person has contravened tlie provisions of this Act or of any order made or 

Sifertion n given thereunder, gives Y ‘that sa person any assistance with intent thereby 
T t, hinder’ or otherwise ,yith his arrest, trial or punishment for the 
ow contravention, shall be d ) have abetted that contravention. 


ae " (g) The master any ves Me loot stony nah whe maybe 

by means of which any Paa enters or leaves British India in contravention of 
any order made under, erei iven'in pursuance of, section 3 shall, unless he 
proves that he exercised all due ce tó ee the gaio a i be 
deemed to have contravened this Act.. 2-4 5, al 


I2. Hany peito contraveries' the provisions of this “Act or of any order made 
T. t thereunder, :or`anyrdirection given in pursuance of this 
- Penalties. -.". Acbor such order, he shall: be punished with imprison- 
ment Peete akcha extend o Ee eam acd also be liable to fine ; 
and if such person has entered into a'bond in: pursuance of clause of sub-section 
(2} of section 3, his bond shall . be':„forfeited, any ‘person bound ‘thereby shall 
pay the penalty thereof; or show cause to'the‘satsfaction of the convicting’ Court 

why such penalty should not be paid. 
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Be ee sous “Hoge Nonis rosecution or. other legal proceeding 
a Aa aa cmg shall he against ae person for anything which is in 
good faith done or intended to be done under this Act. 
ere seals >., I4., The provisions of this Act shall be in addition 
Ri asters Se ad to, aa not in baton of, the provisions of the 
Foreigners Act, 1864, the Registration of Foreigners 
Act, 1939, ‘and of any other enactment for the time being in force. . 
ae ; 15. (1) The Foreigners Ordinance , 1939, is here- 
rage pee pyree. A 
” (2) Notwithstanding such repeal, all orders made, directions given, things 
done and action taken under the said Ordinance, shall be deemed to have been 
made, given, done or taken under the provisions of this Act, as if this-Act had come 
into force on the 26th day of August, 1939, references to the said Ordinance in any 
rule made under any enactment:shall be construed as references to this Act, and 
offences committed against or proceedings commenced under the said Ordinance 
may be punished or may be continued and completed as if such offences were 
committed against or such proceedings were commenced ynder this Act,; ,. - , 


THE ROYAL INDIAN NAVY (EXTENSION OF SERVICE) ACT, 1940. 


of 





Act No. III oF 1940. i 
l [23rd February, 1940. 
An Act to provide for the retention in service of certain person enrolled for service in the Royal 
oe, ae Indian Nawy. > 
WHEREAS it is expedient to provide for the ‘retention in service of certain 
persons enrolled for service in the Royal Indian Navy ; 7 et p 


1 1 


Itis hereby enacted as follows Ss. co eed ee ok ge oes 
Short title. 1. This Act,may be called Tae Roya. LAN 
Navy (EXTENSION OF SERVIŒR) ACT, 1940. 
2. (1) Until such date as may be notified by the Central Government as the 
ioe date of termination of the present hostilities, any oa ae 
Pinney aces haan horas enrolled for service.in the Royal Indian Navy who, by 
i reason of the expiry of the term for which 'he'engaged 
to serve when so-enrolled,.is. no longer liable for service, shall, notwithstanding such 
expiry, continue, to, be enrolled: for service and to be liable for service in the:Royal 
Indian Navy until he is discharged by order of the Officer Commanding the ‘Royal 
Indian Navy : eu 
Provided that the period ‘for which the service of any such person is extended 
under this section, shall not exceed five years from the day, on which his service 
would otherwise have terminated, ee ee ee 
_ (2) The provisions of this section shall apply also to any n enrolled for 
service in the Royal Indidn Nąvy' if the expiry of the tétm for which he engaged to 
ea occurred between the and day of September; 1939, and the commencement 
. Act. i it = ee i i it, o ) 


+ 


© 1 d,’ 5 
tpo f 


\ 


THE OFFENCES ON SHIPS AND AIRCRAFT ACT, 1940... 
ge, ee ay ae a PE i ta ° r.b} E “ 
Act No. IV oF 1940. et s aM ‘ 
e ae. yee oO a Ea , [egrd February, 1940. 
An Act to extend ths operation of thè Criminal law tó'offences committed on ships or aircraft 
oe . registered in British India wherever they thay W.. 8, 
WHEREAS it ia expedient to extend fhe operation ‘pf the criminal” law’ to 


offenées committed‘on ships or aircraft registered in British India wherever they may 
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be, and for that purpose further to amend the Indian Penal Code and the Code of 
Criminal Procedure, 1898 ; 

It is hereby enacted as follows :— 
1. This Act may be called THe OFFENCES ON 


prea - SHIPS AND ArRorarr ACT, 1940. 
denii pa 2. In section 4 of the Indian Penal Code, after 
Asay rT p: clause (3) the following clause shall be inserted, 


namely :— 
ii (4) any person on any ship or aircraft registered in British India wherever 
it may be.’ 


. 3. In section 188 of the Code of Criminal Procedure, 1898, after the words 

“ Prince or Chief in India”, where they. occur for 

Of ey ment of section 188 the second time, the following words shall be inserted, 
1898. namely :— 


ce 


or 


when any person conimits an offence on any ship or aircraft registered in 
British India wherever it may be”. 
THE TRADE MARKS ACT, 1940. 


Act No. V oF 1940. 
[rrth March, 1940. 
An Act to provide for the registration and more effective protection of Trade 
Marks. 
WHEREAS it is expedient to provide for the registration and more effective 
protection of trade marks ; It is hereby enacted as follows :— 


CHAPTER I. 
PRELIMINARY. 
Short title, extent and com. 1. (1) This Act may be called Taz TRADE MARKS 
mencement. ACT, 1940. 


(2) It extends to the whole of British India. 
Be (3) This section and section 85 shall come into force at once ; the remaining 
provisions of the Act shall come into force on such date as the Central Government 
may, by notification in the Official Gazette, appoint in this behalf. 
2. (1) In this Act, unless there is anything repug- 
ii Definitions. nant in the subject or context,— 

(a) “ associated trade marks ” means trade marks deemed to be, or required 
to be registered as, associated trade marks under this Act : 

(5) “ certification trade mark ” means a mark ‘adapted in relation to any 

to distinguish in the course of trade goods certified by any person in respect of 
origin, material, mode of manufacture, quality, accuracy or other characteristic, 
from goods not so certified and registrable as such under the provisions of Chapter 
VIL in respect of those goods in the name, as proprietor of the certification trade 
mark, of that person; ) Gai 

(c) “ District Court’ has the meaning assigned to it in the Code of Civil 
Procedure, 1908 ; l ' 

(d) “ High Court”? means a h Court as defined in sub-section (1) of 
section 219 of the Government of India 1935 ; 

(¢) “ limitations * (with-its grammatical variations) means any limitations 
of the exclusive right to the use of a trade mark given by the registration of a person 
as proprietor thereof, including limitations of that right as to mode of use, as to use 
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in relation to goods to be sold or otherwise traded in within British India, or as to 
use in relation to goods to be exported to any market outside British India ; 

=- (f) “ mark ” includes a device, brand, heading, label, ticket, name, signa- 
ture, word, letter or numeral or any combination ‘thereof ;' a 

(g) “ permitted use ” means the use of a trade mark by a registered user 
thereof in relation to goods with which he is connected in the course of trade and in 
respect of which for the time being the trade mark remains registered and he is 
registered as a registered user, being use such as to comply with any conditions or 
restrictions to which his registration is subject ; 

(h) “ prescribed ” means prescribed by rules made, in relation to proceedings 
before a High Court, by such High Court, ee ee by the Central Govern- 
ment ; 
ee (t) “‘ registered ” (with its grammatical variations) means registered under 

ct; 
(J) “registered trade mark” means a trade mark which is actually on the 
er ; 

(k) “ registered user’ means a person who is for the time being registered 
as such under section 41 ; 

(7) “ trade mark ” means a mark used or proposed to be used in relation to 
goods for the purpose of indicating or so as to indicate a connection in the course of 
trade between the goods and some person having the right, either as proprietor or 
aS user, to use the mark whether with or hot any indication of the 
identity of that person ; 

(m) “ transmission ” means transmission by operation of.law, devolution on 
the rsonal representative of a deceased person sal any other mode of transfers, 
not assignment ; 

__ (n) “ tribunal ” means the Registrar, or as the case may be, the Court before 
which the proceeding concerned is pending. 

(2) References in this Act to the use of a mark shall be construed as references 
to the use of a printed or other visual representation of the mark, and references 
herein to the use of a mark in relation to goods shall be construed as references to 
the use thereof upon, or in any other relation whatsoever, to such goods. 

a 3. The provisions of this Act shall be in addition 
Gon of other laws to, and not in derogation of, the provisions of any other 
law for the time being in force. 


CHAPTER II. l : 
THe REGISTER AND CONDITIONS FOR REGISTRATION. 


4. (1) For the purposes of this Act there shall be established at the Patent 
Theva ce Gai 1, Otice a Trade Mark Registry, and a record called the 
es omats. Register of Trade Marks (in this Act referred to as the 
register) shall be kept théreat wherein shall be entered all registered trade marks 
with the names, addresses and descriptions of their proprietors, notifications of 
assignments and transmissions, the names, addresses and descriptions of registered 
users, disclaimers, conditions, limitations, and such other matters relating to registered 
trade marks as may be prescribed, but there shall not be entered in the register any 
notice of any trust express, implied or constructive nor shall any such notice be 
receivable by the Registrar. | 
(2) Subject to the superintendence and direction of the Central Government, 
the register shall be kept under the control and management of the Controller of 
Patents and Desi who shall for the purposes of this Act be called the Registrar of 
Trade Marks and is in this Act referred to as the Registrar. ° | 
(3) The register shall at all convenicht times be open to the inspection of the 
public, subject to such conditions and restrictions as may be prescribed. 


I—2 


not 
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Reghtration wo be i ees r, (1) A. trade mark may be. registered oo in 
of particular goods, «: ‘respect of particular goods or classes of goods, 
(2) Any question aris as to the clam within which any goods fall shall be 
determined by me Rent garp matter shall be-final 


ETE E A (1) A ad mael eee eee 
Distinctrveness requisite for it eas or consists of at least one of the following 


nee er eT ‘essential particulars, namely :— l 
(a) the ‘name of a company, individual, or firm, represented in a special or 
particular manner ; 


(b) the signaturé of the applicant for’ registration or some predecessor in 
his business ; 

‘A one or more invented words ; 

one or more words’ having no direct reference to the character or quality 

of the goods, and not being, according to its ordinary signification, a geographical 
name or sur-name or the name of a sect, caste or tribe in India ; 

(e) any other distinctive mark, provided that a name, denature: or any word, 
other than such as fall within the descriptions in the above clauses, shall not be 
registrable except upon evidence of: its distinctiveness. 


ted For the purposes of this section, the expression “ distinctive ” means 
adapted, in relation to the goods in ‘respect of which a trade mark is proposed to be 
, to distinguish goods‘with which the proprietor of the trade mark is or ma 

be connected in the course of ‘trdde from goods in ‘the case of which no su 
connection subsists, either generally or, where the trade mark is proposed to be 
registered subject ito, limitations, in relation to use within the extent of the regis- 
tration. 

(3) In denang whether a trade mark is adapted to ‘distinguish as afore- 
said, the tribunal-may have regard to the extent to which 


(a) the trade mark is inherently 80 adapted t to distinguish, and 


- (b) by reason'of the'use’of the trade mark or of any other circumstances, the 
trade mark is in fact so'adapted'to distinguish | ° 


Provided ‘at jn the case of a trade mark E liken comtionnany oma 
(either by the applićant for registration or by some predecessor in his busines, and 
either in its original form or with'aäditions or alterations not substantially affecting 
oa ty) in relation to the sarie goods as those im relation to which registration 

applied tor, during a period from á date ‘prior to the 25th day of February, 1937, 
sis c date of application for registration, the e Registrar shall not refuse registration 
by reason only of the fact that the ede mark is not adapted to s ening j as 
aforesaid, and thay accept evidence of se distinctiveness as enti the 
trade mark to registration. , . .., 
' (1) A trade mark may: be- med wholly or in part to one or more specified 
Lied anti vu ‘colours, ‘and any mich limitation shall be taken into 
‘consideration by any” trib having to décide on the 
distinctive Sia of thè trade ‘mark. ' 
© | (a) So far as a trade’ ‘mark is’ registered without limitation of lour it shall 
a for all colours. a j ' 
‚8. - No trade Siak nor part of ade mak shall 
o be registered which consists of, or cOntains, any scan- 

- -y,,7 , = » +. dalous design, or any matter the use of which would— 

) by reason of its being likely to deceive or to’cause confusion’ or SIRENS, 
be deed to protection in a’ Court’of justice ; or roy 

(b) be likely to hurt! uie religioug qurcepabilities of any ‘clask of His Majesty’s 
subjects; Or | 

(c) SP aay to nyiak for the time ‘Being in TA or to thorality. 
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9- No word which the commonly used and accepted name of any single 
~ chemical element or single chemical compound (as 
a ORR distinguished from a mixture) shall be registered as a 
A trade mark in respect of a chemical substance or pre- 
ration, and any such, registration shall, notwithstanding anything in section 24, 
deemed for the purposes of section 46 to be an entry made in the register without 
sufficient cause or an entry wrongly remaining on the register, as the circumstances 
may require : l 
. Provided that this section shall not apply to a word which is used to denote 
only a brand or make of the element or compound as made by the proprietor or a 
registered user of the trade mark, as distinguished from the element or compound 
as made by others, and in association with a suitable name or description open to 
the public use. 


10. (1) Save as provided in sub-section (2), no trade mark shall be registered . 
a in respect of any goods or description of goods which is 
g 7ohibition of registration of identical with a trade mark belonging to a different 
identical or similar trade mark. . f : 

proprietor and already on the register in respect of the 
same goods or description of goods, or which so nearly resembles such trade mark 
as to be likely to deceive or cause confusion. 


(2) In case of honest concurrent use or of other special circumstances which, 
in the opinion of the Registrar, make it proper so to do he may permit the registra- 
tion by more than one proprietor of trade marks which are identical or nearly 
resemble each other in respect of the same goods or description of goods, subject 
to such conditions and limitations, if any, as the Registrar may think fit to impose. 

_ (3) Where separate oY sce are made by different persons to be registered 
as Rear respectively of trade marks which aré identical or nearly resemble 
each other, in respect of the same goods or Sy a of goods, the Registrar may 
refuse to register any of them until their rights have been determined by a com- 

a rr. (1) Where the proprietor of a trade mark 

EEES of oe claims to be entitled to the exclusive use of any 
area ae COHESIE thereof separately, he may apply to register the whole 
| and the part as separate trade marks. 

(2) Each such separate trade mark shall satisfy all the conditions applying 
to, and have all the incidents of, an independent trade mark. 

(3) Where a person claiming to be the proprietor of several trade marks in 
respect ofthe same goods or ane gee a ee which, while resembling each other 
in the material particulars thereof, yet differ in respect of— | 

, (a) statements of the goods in relation to which they are respectively used or 
proposed to.be used; or ., Sa ee 1 ie ed 

(b) statements of number, price, quality, or haimes of places ; or 

(c) other matter ôf a non-distinctive character which does not substantially 
affect the identity of the trade mark ; or 

(d) colour ; | 
seeks to register those trade marks, they may be registtted as a series in one regis- 
tration. l ' ' E , 

., I2.. (1) Where a trade mark which is registered, or- is the subject of an appli- 
nf aut oe cation for registration, in ect of any goods is identical 
Associated trade marks; with another trade mark which is registered, or is the 
subject of an application for registration, in the name of the same proprietor in 
respect of the same goods or description of goods, or so naarly resembles it as to be 
likely to deceive or cause confusion if used by a person other than the proprietor, 
the Registrar may at any time require’ that the trade marks shall be entered on the 
register as associated trade marks:”' S E 
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__ (2) Where a trade mark and any part thereof are, in accordance with the 
provisions of sub-section (1) of section 11, registered as separate trade marks in the 
name of the same proprietor, they shall be deemed to be, and shall be registered 
as, associated trade marks. 

l (3) All trade marks registered in accordance with the provisions of sub- 
section (3) of section 11 as a series in one registration shall be deemed to be, and shall 
be registered as, associated trade marks. 

(4) On application made in the prescribed manner by the registered pro- 
prietor of two or more trade marks registered as associated trade marks, the Regis- 
trar may dissolve the association as respects any of them if he is satisfied that there 
would be no likelihood of deception or confusion being caused if that trade mark 
were used by any other person in relation to any of the goods in respect of which it 

is registered, and may amend the register accordingly. 
| jee el ca 13. Ifa trade mark contains— 

(a) any part not separately registered as a trade mark in the name of the 
proprietor, or for the separate registration of which no application has been made, 
or 

(b) any matter common to the trade, or otherwise of a non-distinctive charac- 


ter, 

the tribunal, in deciding whether the trade mark shall be entered or shall remain 
on the register, may require, as a condition of its being on the register, that the 
proprictor shall either disclaim any right to the exclusive use of such part or of all or 
any portion of such matter, as the case ma be, to the exclusive use of which the 
budal holds him not to be entitled, or e such other disclaimer as the tribunal 
may consider necessary for the purpose of defining the rights of the proprietor under 
the registration : 

Provided that no disclaimer shall affect any rights of the proprietor of a 
trade mark except such as arise out of the registration of the trade mark in respect 
of which the disclaimer is made. 

CHAPTER III. 


PROGEDURE FOR, AND DURATION OF, REGISTRATION. 


14. (1) Any person claiming to be the proprietor of a trade mark used or 
nm ee oR E E ERE A e T PEA isteri 
ppieanon B Ron- it shall apply in writing to the Registrar in the prescri 
manner, and subject to the provisions of this Act, the Registrar may refuse the 
application or may accept it absolutely or subject to such amendments, modifications, 
conditions or limitations, if any, as he may think fit. 

(2) In the case of a refusal or conditional acceptance the Registrar shall, 
if required by the applicant, state in writing the grounds of his decision and the 
materials used by him in arriving thereat. 

(3) The tribunal may at any time, whether before or after acceptance, 
correct any error in or in connection with the application, or may permit the 
applicant to amend his application upon such terms as it may think fit. 

15. (1) When an gs se ac Sica of a trade mark has been, 

ve aes accep whether absolutely or subject to conditions 

A yer crs °" or limitations, the Registrar shall, as soon as may be 

after acceptance, cause the application as nea together with the conditions 

and limitations, if any, subject to which it has accepted, to be advertised in 
the prescribed manner : 

Provided that the Registrar may cause an application to be advertised before 

tance if it relates to a trade mark to which clause (e) of sub-section (1) of 
section 6 applies, or in any other case where it Tn to him that it is expedient 
by reason of any exceptional circumstances so to do, and where an application has 
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been so advertised the Registrar may, if he thinks fit, advertise it again when it has 
been accepted, but shall not be bound so to do. 

(2) Any person may, within the prescribed time from the date of the advertise- 
ment of an application, give notice in writing in ‘the prescribed manner to the 
Registrar of opposition to the registration. 

(3) The Registrar shall serve in the prescribed manner a copy of the notice 
on the applicant, and within the prescribed time the applicant shall send to the 

Registrar, in the prescribed manner, a counter-statement of the grounds on which 
he relies for his application, and, if he does not do so, he shall be deemed to have 
abandoned his application. 


(4) If the applicant sends such counter-statement, the Registrar shall serve 
in the prescribed manner a copy thereof on the persons giving notice of opposition, 
and shall, after hearing the parties, if so ‘required, and considering the evidence, 
decide whether, and subject to what conditions or limitations, if any, registration 
is to be permitted. 

(5) Ifa person giving notice of opposition or an applicant sending a counter- 
statement after receipt of a copy of such notice, or an appellant against any order 
of the Registrar under section 14 or this section, neither resides nor carries on 
business in British India, the tribunal may ees eats uire him to give security for costs of 
the proceedings before it, and in default of such security being duly given may treat 
the opposition or application or appeal, as the case may be, as abandoned. 


16. (1) When an application for registration of a trade mark has been 
ae accepted and either has not been opposed and the time 
8 j for notice of o Hd agents has expired, or having been 
ed te has been decided in favour of applicant, the Registrar shall, unless 
application has been ted in error, or unless the Central Government 
otherwise directs, register the said trade mark, and the trade mark, when registered, 
shall be registered as of the date of the making of the said application, and that 
date shall, subject to any directions made under section 83 app ale to such trade 
mark, be deemed for the purposes of this Act to be the date of registration. 


(2) On the registration of a trade mark the Registrar shall issue to the appli- 
cant a certificate in the prescribed form of the registration thereof sealed with the 
seal of the Patent Office. 


Oe registration of a trade mark is not completed within twelve 
months from the date of the application by reason of default on the part of the 
applicant, the Registrar may, after giving notice to the applicant in the prescribed 
manner, treat the sonication as abandoned unless it is completed within the time 
specified in that behalf in the notice. 
17. (1) Save as provided in sub-section (2), nothing in this Act shall authorise 
the registration of two or more persons who use a trade 
JPT omien DAUE DREN: fiaik independently, or propose so to use it, as joint 
proprietors thereof. f 
(2) Where the reJAtions between two or more persons interested in a trade 
mark are such that no one of them is entitled as between himself and the other or 
others of them to use it except— 
(a) on behalf of both or all, of them, or 
(6) in relation to an article with which both or all of them are connected 
in the course of trade, 
those persons may be registered as joint p roprictors of the trade mark, and this Act 
shall have effect in relation to any rights to the use of the trade mark vested in those 
persons as if those rights had been vested in a single person. 


18. (1) The registration of a trade mark shall be 
Duration and renewal of for a period of seven years, but may be renewed ffom 
time to time in accordance with the provisions of this 

section. 
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(2) The Registrar shall, on application made by the regi proprietor 
of a trade mark in the prescribed manner: and within’ the period, renew 
the registration of the trade mark for a period of fifteen years from the date of 
expiration of the original registration or of the last renewal of registration, as the 
case may be (which date is in this section referred, to as “‘ the, expiration of the last 
registration ”). : oa a be. Cae oc: Ata i 
(3) At the prescribed time before the expiration df the last registration of a 
trade mark; the Registrar shall send notice in the prescribed manner to the registered, 
proprietor of the date of expiration and the conditions as to payment of fees and. 
otherwise upon which a renewal of registration may be obtained, and if at the 
expiration of the time prescribed in that behalf those conditions have not been 
duly complied with the Registrar may remove the trade mark from the ‘register, 
. subject to such conditions (if any) as to its restoration,to the register as may be 
prescribed. i , =e 4, 
19. Where a trade mark has been removed from the register for failure to pay 
-o the fee for renewal, it shall nevertheless, for. the purpose 
eae i oe aia of any application for the registration of another trade 
Picante aaa a mark during óne year next after the date of the removal, 
F be deemed to be à trade mark already ‘on the register, 

unless the tribunal is satisfied either— 


(a) that there has been no bona fide trade use ‘of the trade mark which has 
been removed during the two years immediately preceding its removal ; or 
a that no deception or confusion would be likely to arise from the use of 
the trade mark which is the subject of the application for registration by reason of 
any previous use of the trade mark which has been removed. 


CHAPTER IV. 
EFFECT OF REGISTRATION. 


20. - (1) No person shall be entitled to institute any proceeding to prevent, or 
E to recover damages for, the i ent of an unregister- 
No action for infringement ed trade mark unless such e mark has been con- 
of unregistered trade mark. tinuously in use since before the 25th day of February, 
1937, by such person or by a predecesor in title of his and unless an application for 
its registration, made within five years from the commencement of this Act, has been 
refused’; and the Registrar shall, on application in the prescribed manner, grant a 
certificate that such application has been refused. 

2) Nothing in this Act shall be deemed to affect rights of action agai 
any mise for passing off goods as the goods of another person or the sea a in 
respect thereof. 

a1. Subject to the provisions sep et 22, 25 and 26, pr registration of a 
, ._ person in the register as proprietor of a trade mark in 
oe eoniered py TER Tepi Uf any Goods shall, # Walid, ee o that person 
; the exclusive right to the use of the trade mark in 
relation to those goods and, without prejudice to the generality of the foregoing 
provision, that nok shall be deemed to be infringed by any person who, mot bein 
the proprietor of the trade mark or a Fa thereof using by way of the 
itted use, uses a mark identical with it or so nearly resembling it as to be 
Feely to deceive or cause confusion, in the course of trade, in relation to ayy good 
in of which it is registered, and in such manner as to render the use the 
mark likely to be taken either— | ; i 


(a) as being use ag a trade mark ; or 2 


- (b) to im a reference to some person having the right either as a pro- 
ita a seated ae to use the trade mark or to goods with which such a 
person as aforesaid is connected in the course of trade. 


a 


V OF 1940] . |THE TRADE MARKS ACT, 1940.`° - 15 


‘g2: ` (1) The right to the use of a trade mark given under section 21 by regis- 

’ ' tration shall be subject to any conditions or limitations 

_No infringement in certain entered on the register, and shall not be deemed to be 

ae so. . infringed by the use of any such mark as aforesaid in any 

mode, in relation to goods: to be sold or otherwise traded in, in any place, or in 

relation to goods to be exported to any market, Or in any other circumstances, to 
which, having regard to any such limitations, the registration does not extend. 

(2) The said right to the use of a trade mark shall not be deemed to be 
infringed by the use of any such mark as aforesaid by any person— 

(a). in relation to.goods connected in the course of trade with the proprietor 
or a registered user of the trade märk if, as to those goods or a bulk of which they 
form part, the proprietor or the registered user conforming to the permitted use has 
applied the trade mark and has not subsequently removed or obliterated it, or has 
at any time expressly or impliedly consented to the use of the trade mark ; or 

(b) in relation to goods adapted to form part of, or to be accessory to, other 

in relation to which the trade mark has been used without infringement of 

e right given as aforesaid or might for the time being .be so used, if the use of the 
mark is reasonably necessary in order to indicate that the goods are so adapted and 
neither the purpose nor the effect of the use of the mark is to indicate otherwise than 
in accordance with the fact a connection in the course of trade between any person 


and the goods. 

(3) The use of a registered trade mark, being one of two or more registered 
trade ‘marks which are identical or nearly resemble each other, in exercise of the 
right to the use of that trade mark given by registration as aforesaid, shall not be 
deemed to be an infringement of the right so given to the use of any other of those 
trade marks. 


23. In all legal proceedings relating to a istered trade mark, the fact that 
cas oat a person is regis as proprietor thereof shall be 
j orare R nh prima facie evidence ‘of the validity of the original 
registration of the trade mark and of all subsequent 

assignments and transmissions thereof. 


24. In all legal proceedings relating to a registered trade mark, the original 
registration of the trade mark shall after the expiration 
Registration to be conclu- of seven years from the date of such original : tio 
sive as to validity after seven þe taken to be valid in all respects unless such regi 7 
vee tion was obtained by fraud, or ‘uhless the trade mark 
offends against the provisions of section 8. 


25. Nothing in this Act shall entitle the proprietor or a registered user of a 

avian Hee registered trade mark to interfere with or restrain the 

f use by any person of a trade mark identical with or 

nearly resembling it in relation to goods in relation to which that n or a pre- 
decessor in title of his has çontinuously used that trade mark from a date prior— 


(a) to the use of the first-mentioned trade mark in relation to those goods 
by the proprietor or a predecessor in title of his, or 
(b) to the registration of the first-mentioned trade mark in respect of those 
goods in the name of the proprietor or a predecessor in title of his, 
whichever is the earlier, or to object (on such use being proved) to registration of 
that identical or nearly resembling trade mark in respect of those goods under sub- 
section (2) of section 10. =a ame 
26. No registration of a trade mark shall interfere with any bona fids use by a 
ee . person of his own name or tha of his place of business, 
soe for see: name, or of the name, Or of the name of the place of busipess, 
one! of any of his predecessors in business, or the use by any 
_ person of any bona fide description of the character or quality‘of his goods, not being 
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a description that would be likely to be taken as importing any such reference as is 
mentioned in clause (b) of section 21-or in clause (b) of section 57. 
a7. (1) The registration of a trade mark shall not: be ‘deemed to have become 
! ak invalid by reason only of any use after the date of 
Words uscd as name or the registration of any words which the trade mark 
description of. an article or contains or of which it consists as the name or descrip- 
———— tion of an article or substance : iG 
Provided that, if it is proved either— iA 

(a) that there is a well-known and established use of the said words as the 
name or description of the article or substance by a person or persons carrying on a 
trade therein, not being use in relation to goods connected in the course of trade 
with the proprietor ór a registered user of the trade mark or. (in the case of a certi- 
fication trade mark), goods certified by the proprietor ; or . 

(b) that the article or substance has been manufactured under a patent in 
force at or granted after the commencement of this section, that a period of two 
years or more after the cesser:of the patent has elapsed, and that the said words are 
the only practicable name or description of the article or substance,— 
the provisions of sub-section (2) shall apply. oo oOo Ban 

(2) Where the facts mentioned ‘in clause (a) or clause (b) of the proviso to 
sub-section (1) are proved with respect to any words, then— ; 

(a) for the purposes of any proceedings under section 46— 

_ (i) if the trade mark consists solely. of such words, the registration of the 
‘trade mark, so far as regards registration in respect of the article or substance in 
question or of any goods of the same description, shall be deemed to be an entry 


wrongly remaining on the register ; 4 
i) if the trade mark contains such words and other matter, the tribunal, 


in deciding whether the trade mark shall remain on the register, so far as regards 
registration in respect of the article or substance in question and of any goods of the 
same description, may, in case of a decision.in favour of its remaining on the register, 
require as a condition thereof that the proprietor shall disclaim any right to the 
exclusive use in relation to that article or substance and any goods of the same 
description, of such words, provided that no disclaimer shall aBer aay rights of the 
proprietor of a trade'mark except such as arise out of the registration of the trade 
mark in respect of which the disclaimer is made ; 


(6) for the purposes of any other legal proceedings relating to the trade 


i) if the trade mark consists solely of such words, all rights of the proprietor 
under Act or any other law to the exclusive use of the e mark in relation to 
the article or substance in question or to any goods of the same description, or 

+ (ii) if the trade mark contains such words and other matter, all such ig hts 
of the proprietor to the exclusive use of such’ words, in suah relation an aforcenid. 
shall be deemed to have ceased on the date at which the use mentioned in clause (a) 


of the iso to sub-section (1) first became well-known and established, or at the 
expiration of the period of two years mentioned in clause (b) of the said wiso. 
CHAPTER V. i 


- ' , ASSIGNMENT AND TRANSMIMION. 

28. The person for the time being entered in the register as proprietor ‘of a 

_. trade mark shall, subject to, the provisions of this Act 

Power of registered pro- and to any rights appearing from the register to be 

prietor to amign and give vested in any other person, have power to assign the 

nae as oe , _ trade mark,*and to give effectual receipts for any 
consideration for such assignment. a, eo x 
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29. Notwithstanding anything in any other law to the contrary; a registered 

: -_..__«, trade mark shall, subject to the provisions of this 

eee of “registered Chapter, be np: gp and transmissible whether in 

connection with the goodwill of a business-or not, and 

in respect either of all of the goods in respect of which it is registered or of some 
only of those goods. ee i 


se : 30. An unregistered trade mark shall be assign- 
EPRE ar? SPU aE and transmisible whether in connection with the 
good-will of a business or not:. ` 


Provided that, except in connection with the good will of a’ business, assign- 
ment or transmission shall be permissible only if— Da | 
(a) at the time of assignment or transmission of the unregistered trade mark 
it is used in the same business as a registered trade mark, and . & oe 
(b) the registered trade mark is assigned or transmitted at the same time and 
to the same person as the unregistered trade mark, and j 


~ (c) the unregistered trade mark relates goods in respect of which the 


trade mark is assigned or transmitted. 

grt. (1) Notwithstanding anything in sections 29 and 30, a trade mark shall 
not be assignable or transmissible in a case in which as 
Restrictions on asmignment a result of the assignment or transmission there would 
i feces A a in the circumstances subsist, whether under ‘this Act 
td 1 ngns or any other law, exclusive rights in more thap one of 
the persons concerned to the use, in relation to’ the 
same goods or description of goods, of trade marks nearly resembling each other or of 
identical trade marks, if, havi regard to the similarity of the goods and of the 
trade marks, the use of the trade marks in exercise of those rights would be likely 

to deceive or cause confusion : 

Provided that an assignment or transmission shall not be deemed to be 
invalid under this sub-section if the exclusive rights subsisting as a result thereof in 
the persons concerned ad sera are, having to limitations imposed thereon, 
such as not to be exercisable by two or more of ose persons in relation to goods to 
be sold, or otherwise traded in, within British India (otherwise than for rt 
therefrom), or in relation to goods to be exported to the same market outside British 
India. ' 

2) The proprietor of a registered trade mark who proposes to assign it 
may mit to c Registrar in the prescribed manner a statement of case setting 
out the circumstances and the Registrar may issue to him a certificate sta 
whether, having regard to the similarity of the goods and of the trade marks a 
to in the case, the proposed assignment would or would not be invalid under sub- 
section (1), and a certificate so issued shall, subject to appeal and unless it is shown 
that the certificate was obtained by fraud or misre tation, be conclusive’ ag 
to the validity or invalidity ynder sub-section (1) of the assignment in so far as such 
validity or invalidity depends upon the facts set out in’ the case, but, as = 
certificate in favour of validity, only if application for the registration un er sec- 
tion 35 of the title of the person becoming entitled is made within six months 
from the date on which the certificate is issued. 

32. Notwithstanding anything in sections 29 and 90, a trade mark shal] not be 

i le or transmissible in a case in which as a result 

Restrictions on assignment o the assignment or transmission there would in the 
or transmission when exclusive = Gircumstahces subsist, whether under this Act or any 
woul: be Created in. other law, an exclusive right in one of the Persons 

; concerned to the use of the trad@ mark limited to use 

in relation to goods to be sold, or otherwise traded in, in any ea in British India 
and an exclusive right in another of these persons to the use of a trade mark nearly 
resembling the first-mentioned trade mark or of an identical trade mark in relation 


I—4 ee 2 
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to the same goods .or description of g limited ‘to use in relation to goods to be 
sold, or otherwise traded in, in any other place in British India : 
> Provided tha in‘ any such’ case, on’ applicatior in the’ prescribed ‘manner 
by the roprietor’‘6f a tPade ‘iatk who proposes'to assign it, or by,a person who 
claims t a registered trade mark has been tritismitted to him or to a predecessor 
in title of his since the commencement of this Act, the Registrar, if he is satisfied that 
in all.the circumstances the use ef the trade mark in exercise of the said rights would 
not ke contrary to the public:interest, may approve the assignment or transmission,, 
and an assignment or transmission so app shall not, unless it is shown that the 
approva} was obtained by. fraud. or: misrepresentation, be deemed to be invalid 
under this section or section 31 if application for the registration under section 35 
of the title of the person becoming.entitled is made within six months from the date 
on which the approval is given or, in the case of a transmission, was, made before 
that date. a ms | o i 
33. Where an assignment in respect of any goods of a trade mark’ Which is at 
Ea , e tie of the assignment Used in a business in those 
P amignment ‘Goods, is made after the commencement of this Act 
otherwise in connechon . : . e . 
with the goodwill of a business. otherwise than-in connection with the goodwill of that 
_ _., business, the assignment shall not take effect unless the 
assignee, not later than the éxpiration of six months from the date on which the 
assignment is made or within such, extended period, if any, as the Registrar may 
allow, applies to the Registrar for directions with respect to the advertisement of 
the assignment, and advertises it in such form -and manner and within such period 
as a Registrar may direct. T T E: 
E ga A oe, g4) (1):A certification trade mark shall not be 
Conditions for assignment agsignablé or ‘transmissible’ otherwise than with the 
pea ine rac ee consent of the Central Government, for which apph= 
tion trade marka and “ocr cation shall be made in writing in the prescribed manner 
k - through the Registrar. 
'.. (a): Associated trade marks shall be assignable and’ transmissible only as a 
whole and not ‘separately, ‘4 ` ~~ ge 7 
35. (i) Where a person eee by assignment or transmission to a` 
te À i e mark, he apply in the prescribed 
tia = manner to the Registrar to register his title, and the 
l . Registrar shall on receipt of the application and on 
proof of title to his satisfaction, register him as the proprietor of the trade mark in 
ae of the goods in'respect of which the assignment or transmission has effect, 
and shall ‘cause particulars of the assignment or transmission to be eritered on the 


~ ` (2) Except for the purposes of an ap against a decision of the Registrar 
under sub-section (1) or of an application under section 46, a document or instrument. 
in respect of which no entry has been made in the register in accordance with su 
section (1) shall not be admitted in evidence before any tribunal in proof of the 
title to a, trade-mark unless the tribunal otherwise directs. 


CHAPTER VI. 
Use or TRADE MARKS AND REGISTERED Users. 

6. (1) No application for the registration. of a trade mark in respect of any 
| 3 E goods, shall .be, refused, nor shall permission for such 

‘Proposed. use of trade, mark registration: be withheld, on the ground only that it 
by company to be formed.. -appears that the applicant does not use or propose to 
use the trade mark, if the Registrar is satisfied that a company is about to be formed 
apd registered under the Indian Companies Act, 1913, and that the applicant 
intends to assign the trade mark to that company with a view to the use thereof in 
relation to thase- goods by the company. =: . Mag 


` 
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(2) The tribunal may, in a case, to which sub-section (1) applies, require the 
applicant to give security for the costs of any proceedings relative to any opposition 
or ik ar and in default of such security being given may treat the application 

doned. `” 


(3) Where.in a case to which sub-section 6) applies, a trade mark in respect 
of any goods is‘registered in the name of an, applicant who relies on intention to 
assign to a company, then, unless within such period as may be prescribed, or within 
such further ends not: exceeding six months as the Registrar may, on application 
being made to him in the prescribed. manner, allow, the company has been registered 
as the proprictor-of the trade. mark in respect of those goods, the registration shall 
cease to have effect in respect thereof.dt the: pano of that period, and the 


Registrar shall amend the register accordingly. 


37- (1) Subject to ‘the provisions of section 38, a eee trade mark may 

be taken off the'register in respect of any of the goods 

_ Removal from register'and in respect of which it is registered on application in the 

prescribed manner by any person aggrieved to a High 
Court or to the Registrar, on the ground either— 


(a) that the trade mark was registered without any bona fide intention’ on the 
- part of the applicant for registration that it should be ued in relation to those goods 
by him, or in a case to which the provisions of section 36 apply, by the company 
concerned, ie bona fide use of thé trade mark in 
relation to those goods by any proprietor thereof for the time being MP to a date 
one month before the date of the application ;’ or 

l (b) rege to a wae one month before the date of the application, a con- 
tinuous bd Gh ave or longer elapsed during which the trade mark was 
regist a during w Pisa a bona fide use thereof in relation to those 
goods by any proprietor thereof for the time being : 

Provided that, except where the applicant has been permitted under sub- 
section (2) of section 10 to register an identical or nearly resembling trade mark in 
aa of the goods in question or where the tribunal is of ean on that he might 

ly be permitted so to register such a trade mark, the tribunal may refuse an 
E ication made under clause (a) or clause (b) in relation to an goods, if it is shown 
that there has been, before the relevant date or during the relevant period, as the 
case may be, bona fide use of the trade mark by any proprietor thereof for the time 
being in relation to goods of the same description, being goods in respect of which 


the trade mark is registered. 
(2) Where in relation to any goods in respect of wich a trade mark is 


` (a) the circumstances referred to in clause (b) of sub-section (1) are shown 
to exist so far as non-use of the trade mark in relation to to be sold, 
or otherwise trad , in a particular place in British India (o erwise than for 
export from British India), or in relation to gooi to be exported to a particular 
market outside British Indfa, and 

(b) a person has been permitted under E EE (2) of section 10 to 
an identical or nearly resembling trade mark in respect of those pa ae a 
registration extending to use in relation to goods to be so sold, or otherwise traded 
in, or in relation to goods to be so exported, or the tribunal is of opinion that he 
might properly be ES so to register such a trade mark, 
on application by that person in the prescribed manner to a High Court or to the 
Registrar, the tribunal may irhpose on the registration of the first-mentioned trade 
mark such limitations as it thinks re for securing that that registration shall 
cease to extend to such use. 

(3) An applicant shall not be entitled to rely for the purpose of clause 9 
of sub-section (1) or of sub-section (2) on dny non-use of a trade mark which 
shown to have been due to special circumstances in the trade and not to any sien 
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tion to abandon or not to use the trade mark in relation to the goods to which the 
application relates. pk 


38. (1) ee ee E 
f ee well-known as ects any in relation to which 
ei hi Pi acai it is registered ae has been used, that the use thereof 
in relation to other goods would be likely to be taken as 
indicating a connection in the course of ‘trade between those goods and a person 
entitled to use the trade mark in relation to the first-mentioned goods, then, not- 
withstanding that the proprietor registered in respect of the first-mentioned goods 
does not use or propose to use the trade mark in relation to those other goods and 
notwithstanding anything in section 37, the trade mark may on application in the 
prescribed manner by such proprietor be registered in his name in respect of those 
other goods as a defensive trade mark and, while so registered, shall not be liable 
to be taken off the register in respect of those goods under the said section. 

(2) The registered proprietor of a trade mark may apply for the registration 
thereof in respect of any as a defensive trade mark notwithstanding that it is 
already regi in his name in respect of those goods otherwise than as a defensive 
trade mark, or may apply for the registration thereof in respect of any goods other- 
wise than as a defensive trade mark notwithstanding that it is already registered 
in his name in respect of those goods as a defensive trade mark, in lieu in each case 
of the existing registration. ' 

(3) A trade mark m as a defensive trade mark and that trade mark 
as otherwise registered in the name of the same proprietor shall, notwithstanding 
that the respective registrations are in res of different goods, be deemed to be, 
and shall be registered as, associated trade marks. 

(4) On application in the prescribed manner by any person ieved to a 
High Court or to the Registrar, the istration of a trade mark as a defensive trade 
mark may be cancelled on the eae that the requirements of sub-section (1) are 
no longer satisfied in an of any goods ‘in relation to which the trade mark is 
registered in the name of the same proprietor otherwise than as a defensive trade 
mark, or may be cancelled as respects any goods in relation to which it is registered 
as a defensive trade mark on the ground that there is no lo any likelihood that 
the use of the trade mark in relation to those goods would be taken as giving the 
indication mentioned in sub-section (1). 

i (5) The Registrar gei at any time cancel the registration as a defensive 
trade mark of a trade mark of which there is no longer any registration in the name 
of the same proprietor otherwise than as a defensive trade mark. 


(6) Except as otherwise expressly provided in this section, the provisions of 
this Act shal] apply in respect of the registration of trade marks as defensive trade 
marks and of trade marks so registered as they apply in other cases. 


gg. (1) A person other than the proprietor of a trade mark may be registered 
es as a registered user thereof in respect of all or any of the 
cgistered users. goods in respect of which it4s registered (otherwise than 

as a defensive trade mark) and either with or without conditions or restrictions. 

(2) The permitted use of a trade mark shall be deemed to be use by the 
proprietor thereof, and shall be deemed not to be use by a person other than the 
propri etor, for any purpose for which such use is material under this Act or any other 

wW. , ' 
40. (1) Subject to any agreement subsisting between the parties, a registered 

P user of a trade mark shall be entitled to call upon the 

Power of registered user tOo proprietor thereof to take proceedings to prevent 
take ne against 1 reen thereof, and if the proprietor Ge or 
eS neglects tọ do so within three months after being so 
called upon, the registered user may institute proceedings for infringement in his 
own name as if hewere the proprietor, making the proprietor a defendant. 
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(2) Notwithstanding eeknws: contained in any. other law, a proprietor so 
added as defendant shall not be liable for any costs unless he enters an appearance 
F 


and takes part in the p aS Aa 


, aor ne 
_41. (1) Where it is proposed that a person should be registered as a registered 
fe er ee ae ae user of a trade mark, the‘proprietor and the proposed 
oo A registered user shall make application in writing to the 
. 2 | «~ - Registrar in e a a accompanied by 
an affidavit made by the proprietor, or by some person authorised to the satisfaction 
of the Registrar to act on his behalf,— 


1 Ld 


, (a) giving particulars ‘of the relationship, existing or proposed, between the 
proprietor and the proposed registered user, including particulars showing the 
eee of control by the proprietor over the itted use which their relationship 

ull confer and whether it is a term of their mele nonk that the proposed registered 
user shall ‘be the sole registered user or that there shall be any other restriction aa to 
persons for whose registration as registered users application may by made ; 

(b) stating the goods in respect of which registration is proposed ; 

. _ (c) stating any conditions or restrictions proposed with respect to the charac- 
teristics of the goods, to the mode or place of permitted use, or to any other matter ; 

(d) stating whether the itted use is to be for a period or without limit 
of period, d if for a period, the duration thereof ; 
and by such further documents, information or evidence as may be required by the 
Registrar or as may be prescribed. l 

(2) When the requirements of sub-section (1) have been complied with, if 
the Registrar is satisfied that in all the circumstances the use of the trade mark in 
respect of the proposed goods or any of them by the proposed registered user subject 
to any conditions or restrictions which the Registrar may think proper, would not 
be contrary to the public interest, aie pia Inay register, subject as aforesaid, 
ee eee oe ae user in respect of the goods as to which 
he is so satisfied. 7 oe 

D The Registrar shall refuse an application under this section if it ean 
to him that the grant thereof would tend to facilitate trafficking in a trade mar 

(4) The Registrar shall, if so requested by an applicant, take steps for 
securing that information given for the purposes of an application under this séction 
(other than matter a E the register) is not disclosed to rivals in trade. 

(5) The Registrar shall issue notice in the prescribed manner— 

(@) of the registration of a person as a registered user, to any other registered 
user of the trade mark ; 

(b) of an application under section 42, to the registered proprietor, and 

registered user, (not being the applicant) of the trade mark. 

Power to Registrar to 42. Without prejudice to the provisions of sec» 
cancel egunan ap reputed etion 46, the registration of a person as a registered 
user. J user— / 

(a) may be varied by the Registrar as regards ee Tape wae 
or any conditions or restrictions-subject to which, it has effect, on the application in 
writing in the prescribed manner of the registered proprietor of the e mark ; ` 

(b) may be cancelled by the Registrar on the application in writing in the 
prescribed manner of the registered proprietor or of the registered user or of any 
other registered user of the trade mark ; '’ E ; 

(c) may be cancelled by the Registrar on the application in writing in the 
prescribed manner of any person on any of the following grounds, namely :— 

(i) that the registered user has used the, trade mark otherwise than by way 
of the permitted use,.or in such a way as to cause or to be likely to cause, deception. 
or confusion ; © 3 
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, (ii) that the prdprietor or the registered user misrepresented, or failed to 
disclose, some fact: material to the application for the registration, or that the 
circumstances have materially since the date of the registration ; 

(iii) that the registrdtion ought not to. have been effected .having e 
rights vested in the applicant by virtue of a contract in the performance ot which 
he is interested ; ' ea te 

' (d) may be cancelled by the Registrar in respect of any goods in relation to 
which the trade mark is no longer registered. 


R ae 43. Nothing in this Act shall confer on a registered 
right of Co eat oe ane user of a trade mark any assignable or transmissible 
mission. right to the use thereof. | 


44. (1) Where under the provisions of this Act use of a registered trade mark 

7 is required to be proved for any purpose, the tribuna 

ge ey E may, if and so far as it shall think right, accept use of a 
marks ae E to use of registered associated trade mark, or of the trade mark 
another. with additions or alterations not substantially affecting 
n its identity, as an equivalent for the use' required to be 


(2) The use of the whole of a registered trade mark shall for RE at 
of this Act be deemed to be also a use of any trade mark being a part th and 
tegistered in accordance with sub-section (1) of section 11 in the name of the same 

proprietor. ; 
45. (1) The application in British India of a trade mark to goods to be 
rted from British India, and any other act done 


ieee of trade mark for export in British India in relation to to be so exported 
ae ee changes. which. if done in relation to g to be sold or otherwise 


traded in within British India would constitute use of a 
trade mark therein, shall be deemed to constitute use of the trade mark in relation 
to those goods for any.purpose for which such use is material under this Act or any 
Gther law. - ; 

(2) The use of a registered trade mark in relation to goods between which 
and the person using the mark any form’ of connection in the course of trade subsists 
shall not be d to be likely to cause deception or confusion on the ground only 
that the mark has been or is used in relation to goods between which and the person 
using the mark or any predecessor in his business different form of connection in 
the course of trade subsisted or subsists. _ ; 3 


CHAPTER VII. 


RECTIFICATION AND CORRECTION OF THE REGISTER. 


f 


46. (1) On application in the prescribed manner by any person e to 
a High Court or to the Registrar, the tribunal may 


Power to cancel onto th, make such order as it may think fit for cancelling or 
register. se varying the registration of a trade mark on the ground 


E: of any contravention of, or failure to observe a condition 
entered on the register in relation thereto. z 

: (2) Any person aggrieved by the absence or omission from the register of any 
entry, or by any entry made in the register without sufficient cause, or by any entry 
wrongly remaining on the register, or by any error or defect in, any entry in the 
register, may apply in the prescribed manner to a High Court or to the Registrar, 
‘and the tribunal may make such order for making, expunging or varying the entry 
as it may think fit. e a eee 5s 

e (3) The tribunal may in any proceeding under this section decide any 
question that it'may be necessary or expedient to decide in. connection with the 
rectification of the register. o of , 
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(4) A High Court or the Registrar, of its or his own motion, may, after 
giving notice in rescribed manner to the parties concerned and after giving them 
an opportunity of F being | eard; make any order referred to in pub eeenon a ) or 
sub-section (2). 

(5) Any order of the Cori POr o register iha ea that notice 
of the rectification shall be served upon the Registrar in the prescribed manner who 
shall upon receipt of such notice rectify the registert accordingly. 

47. (1) The Registrar may, on application made 
in the prescribed manner by the registered proprietor,— 

(a) correct any error in the name, address or description of the registered 
proprietor of a trade mark ; 


_ (b) enter any a in the name, address or description of the person who 
1s registered as proprietor of a trade mark ; 


(c) cancel the entry of a ee the register ; 
d) strike out any. goods or classes of goods from- aa a ag 
registered ; 


a ane mark is 


' (e) enter'a disclaimer or memorandum relating to a trade mark which does 
not in any way extend the mene given ‘by the anne as of the tradé 
mark. 


Correction of register 


3 


(2) The Raina may, on ai made in the Traa bal manner by 
a registered user of'a trade mark, correct any error, or enter any change, in the 
name, address or desctiption of the registered user. | 


48. (1), The registered proprietor of a trade mark may nT in the nana 
: manner to,the Registrar.for leave to add to or.alter the 
Dea registered, ‘nade trade mark in any manner not. substantially affecting 
cı». ' the identity thereof, and the Registrar may. refuse leave 

or may: grant, it,on such terms and subject to such limitations as he may think fit. 


'(2) The Registrar may cause an application under this section to be-adver- 
tised in the prescribed manner in any case where it appears to him‘that it is ex- 
pedient so to do, and where he does so, if within the prescribed time from ‘the daté 
of the advertisement any es notice tothe Registrar in the: prescribed 
manner. of opposition to te ce ae the. Spisar shall, after hearing the 
parties if so required, decide the matter. 


~ : (3) Where leave is granted under this section, the`trade`mark as altered 
shall be advertised in the- ‘prescribed manner, tee ‘the Guci has already 
been oed under sub-section, (2). is | 
49. (1) The Registrar shall not, in exercise ‘of any power conferred on him 
E is, ate under clause (a) of sub-section (2) of section 84, make 
` Adaptation a in *any amendment of the register which would have the 
piel e ceeoodn effect of adding any on or classes of goods. to those 
in respect of which’a trade mark is‘ registered (whether 
In one or more classes) immediately before the amendment is to be made, or of 
antedating the registration of a trade mark in respect of any goods : 


Provided that this sub-section shall not apply when the’ ‘Registrar ‘is 3 satisfied, 
that compliance therewith would involve undue complexity and that the Addition 
or antedating, as the case may be, would not affect any substantial avenety of goods 
and would not substantially prejudice the ngu of any person. 


(2) A proposal so to amend the ter iall be netia Te are 
e of the trade mark ‘affected P in the prescribed 


manner, 
may be opposed before. the Registrar b AEAN r SEA on the ground 
that the proposed amendment contravenes the galls ET sub-section (1). ' 
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CHAPTER VIII. 
CERTIFIOATION TRADE Margs., 


50. Subject to the provisions of this Chapter, the other provigions of this Act 


Provin i i except sections 6, 21, 22, 31, 32, 33, 367°37, 38, 39, 40, 
ea ean pone 41, 42 and 43 and sub-section (2) of section 45 


cabl i 
vrais j l apply to certification trade marks as they apply to 
e marks. 


Certification trade mark not , BI. A mark shall not be registrable as a certifi- 
oe A cation trade mark in the name of a person who carries 
we oni a trade in goods of the kind certified. 


52. In determining whether a mark is adapted 
` Determination whether a to distinguish in accordance with the provisions of 
márk. clause (b) of sub-section (1) of section 2, the tribunal 

' may have regard to the extent to which— 

(a) the mark is inherently so adapted to distinguish in relation to the goods in 
question ; and 

(b) by reason of the use of the mark or of any other circumstances, the 
mark is in fact so adapted to distinguish in relation to the goods in question. 

53. (1) An application je a ee. of a i as a certification ee 

... Mar e to the Registrar in writing in the 

eee een prescribed manner by the person proposed to be 
registered as the proprietor thereof, and accompanied by a draft of the regulations 
to be deposited under section 56. 

A The provisions of section 14 shall have effect in relation to an application 
under section as they have effect in relation to an application under the said 
section, except that for references therein to acceptance of an application there 
shall be substituted references to authorisation to proceed with the application. 

(3) In dealing under the said provisions with an application under this 
section, the tribunal shall have regard to the like considerations, so far as relevant, 
as if the application were an application under section 14 and to any other con- 
siderations (not being matters within the competence of the Central Government 
under section 54) relevant to applications under this section, including the desir- 
ability of ing that a eera caion trade mark shall comprise some indication. 
that it is a ification trade mark. 


54- When authorisation to proceed with an application under section 53 has 
been given, the Registrar shall forward the application 
Consideration of application to the Central Government who shall consider the 
application with regard to the following matters, 
namely :— 
(a) whether the applicant is competent to certify the goods in respect of 
which the mark is to be registered ; 

(b) whether the draft of the regulations to be deposited under section 56 is 
satisfactory ; 

(c) whether in all the circumstances of the registration applied for would be 
to the public advantage ; To 
and may cither— : 

(i) direct that the application shall not be accepted ; or 

Nott direct the Registrar to accept the application and approve the said 
draft of the regulations either without modification and unconditionally or subject 
to any conditions or limitations, or tp any amendments or modification of the 
cera or of the regulations, which it chinks requisite having regard to any of 

e said matters ; thy a 
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but, except in the case of a direction for acceptance. and approval without modi- 
fication and unconditionally, the Central Government shall ‘not decide the matter 
without giving to the applicant an opportunity of being heard : . 

Provided that the Central Government may, at the request of the applicant 
made with the concurrence of the Registrar, consider the application with regard to 
any’ of the said matters before authorisation to'proceed with the application has 
been given, so however that the Central Government shall be at liberty, to reconsider 
any matter on which it has given a decision under this proviso if any amendment or 
modification is thereafter made in the application or in the draft of the regulations. 


55. (1) When an application has been accepted, the Registrar shall, as ae 
, as may be thereafter, cause the application as accep 
PPO On tO registon to Ge adver in the eed manner, and the 
provisions of section 15 shall have effect in relation to the registration of the mark 
as if the application had been an application under section 142° > > 3 
Provided that, in deciding under the said provisions the tribunal shall have 
regard only to the considerations referred to in. sab action (3) of section 53, and a 
decision under the said sions in favour of..the applicant-shall be .conditional 
on the determination in his favour by the Central Government under sub-section 
(2) of this section of any opposition relating to any of the matters, referred to in 
section 54. 9 k eo, ge 
(2) When notice of opposition is given: relating to any of the matters referred 
to im section 54, the Cae Gye a ake hearing the parties, if so 
required, and considering any evidence, decide whether, and subject to what 
conditions or limitations, or amendments or modifications, if ahy, of the ‘application 
or of the regulations to be deposited under section’’6, registration is, ‘having regard 
to those matters, to be permitted. D * ees 
56. (1) There, shall be deposited at the Patent Office in respect of very 
ae mark registered as a certification trade mark regulations 
i ngs e Sie apap g% approved. by the Central Government for governing the 
cation irade mark use thereof, which shall include provisions as to the 
cases in which the proprietor is to certify goods and to 
authorise the use of the certification trade mark, and may contain any other pro- 
visions which the Central Government may by general or special order require or 
permit to be inserted therein (including provisions conferring a right of appeal to 
the Registrar against any refusal of the proprietor to certify goods or to authorise 
the use of the certification trade mark in ‘accordance with the regulations) ; and 
regulations so deposited shall be open to inspection in like manner as the register. 
(2) The regulations so deposited may on the application of the regi 
proprictor be altered by the Registrar with the consent of the Central - 
ment. 
(3) The Central Government may cause such a plication to be advertised 
in any case where it appears to it expedient so to do, and where it does so, if within 
the time specified in the “advertisement any person gives notice of opposition to the 
apenas the Central Government shall not decide the matter without giving 
e parties an opportunity of being heard. ~> eo 


57. Subject to the provisions of sections 25, 26 and ‘58, the registration of a 
; person as proprietor of a certification trade mark in 
Right conferred by regis- respect of any goods shall, if valid; give to that person 
l the exclusive right to the use of the certification trade 
mark in relation to those goods, and, without prejudice to the generality of the 
rR provision, that right shall be deemed to be pan ee person who, 
not being the proprietor of the mark or a person authorised by him in that behalf 
under the regulations deposited under section 56, using it in: accordance: therewith, 
uses a mark identical with it or so nearly resembling it as to be likely to:deceive 
or cause confusion, in the course of trade, in relation to any goods in’ respect of which 
I—4 
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it is registered, and in such manner as-to render the use of the mark likely to be 
taken either—° ‘ f ae l ; j 

(a) as being use as.a certification trade mark ; or 

(b) to import a reference to some person having the right either as pro- 
prietor, or by his authorisation under the said regulations, to use the,mark, or to 
goods certified by the proprietor. 

58, (1) The right to the use of a certification trade mark given under section 

| 7 by registration shall be subject to any conditions or 
No infringement in certain Paitan entered on the register, and shall not be 
ji saa = deemed to be infringed by the use of any such mark 
as aforesaid in any mode, in relation to goods to be sold or otherwise traded in in 
any place, in relation to goods to be exported to any market, or in any other cir- 
cumstances, to which having regard to-any such limitations, the registration does 
not extend. 

_ (2) The said right to the use of a certification trade mark shall not be deemed 
to be infringed by the use of any such mark as aforesaid by any person— 

.(a) in relation to goods certified by the proprietor of the mark if, as to those 
goods or a bulk of which they form part, the proprietor or another in accordance 
with his authorisation under the relevant tions has applied the mark and 
has not subsequently rethoved or obliterated it, or the proprietor has at any time 
expressly or impliedly consented to the’ use of the mark, or : 

{b) in relation to goods adapted to form part of, or to be accessory to, other 
goods, in relation to E the mark has been used without infringement of the right 
given as aforesaid or might for the time being be so used, if the use of the mark is 
reasonably necessary in order to indicate that the goods are so adapted and neither 
the purpose nor the effect of the use of the mark is to indicate otherwise than in 
accordance with the fact that the goods are certified’by the proprietor : 

_ Provided that clause (a) shall not apply to the case of use consisting of the 
application of any such mark as aforesaid to any ods, notwithstanding that they 
are such goods’as are mentioned in that clause if such application is contrary to 
the said regulations. oe oe 

(3) Where, a certification trade mark is one of two or more registered certi- 
fication trade marks which are identical or nearly resemble each other, the use of 
any of those marks in exercise of the right to the use of that mark given by registra- 
tion, shall not be deemed to be an infringement of the right so given to the use of 
any other of those marks. | A a. oe l 

59. (1) The Central Government may, on the application in the préscribed 

: manner of any person aggrieved or on the recommen- 
Cancellation or varying 9f dation of the Registrar, and after giving the proprietor 
registration ' : . ° a PP 

l T l an KRE of opposing the application or recom- 
mendation,-make such order as it thinks fit for expunging or ing any entry in 
the register relating to a certification trade mark, or for varying the deposited regu- 
lations, on any of the following grounds, namely :— ~ ; 

(a) that the proprietor, is no longer competent, in the case of any of the 
goods in respect of whicl the mark is registéred, to ‘certify those goods ; 

(b) that the proprietor bas failed to observe any provision of the deposited 
regulations to be observed on his part ;_ gi , 
(c) that it is no longer, to thẹ.public advantage that the mark should be 
registered ; mi a, j ae 
‘that ‘it is requisite for the public advantage that, if the mark remains 
, the regulations should be varied; , 
and neither a. High Court nor thé Registrar shal] have any jurisdiction to make an 
order under section 46 on any of those grounds. es 
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(2) The Registrar shall rectify the register and the deposited regulations in 
such manner as may be requisite for giving effect to an o er made under ute 
section (1). 

60. ee ee E ere 


Cost led party on an appeal to him t a refusal of the 
certain pte i i proprietor of a certification trade mark to certify goods 
or to authorise the use of the mark. 


61. Save as, otherwise expressly provided in this 


Ker 2 eee Chapter, every decision of the Central Government 
under this Chapter shall be final. 
. CHAPTER IX. 


SPECIAL Provisions FOR TEXTILE Goons. 


62. The Central Government shall prescribe classes of goods (in this Cha al 
Textile good referred to as textile goods) to the trade marks 

relation to which the provisions of this Chapter shall 

apply ; and subject to the said provisions, the other provisions of.this Act shall 

poe to such trade marks as they apply to Hade marks used i in relation to other 


of 


63. (1) There shall be established at Bombay, for the purpose of facilitating 

the registration of trade marks in respect of textile 

raach d ade Mars goods, a branch of the Trade Marks Registry. The 

tle Maks Recd. - officer in charge of the branch shall be caled the 
' Deputy Registrar. ' 

(2) There shall be k t at the said branch for the purposes of this Act a 
record called the Textile Marks Record wherein shall be entered copies of all entries 
in the register relating to trade marks registered in of textile goods and the 
said record shall at all convenient times bé'open to the inspection of the public, 
subject to such conditions.and restrictions as may be prescribed. 

RE Wesel marks in respect of textile goods of Which registration has been 

entered in a list called the Refused Textile Marks List, a copy of 
which shall be kept at the said branch, and the list and the said copy shall at all 
convenient times be open to the ee of the: ‘public,’ ae to puch conditions 
and restrictions as may be prescribed. 


Restrictions on registration 64. In respect of textile goods being piece- 
of piece-goods. goods— 


(a) no mark POTRE of a line heading ; alone shall be registrable as a, trade 
rk ; 
(b) a line’ heading shall not be deemed to be adapted to distinguish-; 
(c) the registration of a trade mark ae not give any exclusive right to the 
use of a line heading; . k 


. (d) the registratién of incense or aumieralyy „Or any. ombran thereof, shall 
be subject to such conditions and.restrictions as may be prescribed. 


65. (1) Applications for the registration of a trade mark in respect of textile 

Registrati may be made cither to the Registrar or the 
foot ae eputy Registrar at the option of the applicant. 

(2) In ies of all trade marks, applications for tion of which are 

duly e to the Deputy Registrar under this chapter, the uty R shall 

exercise all the powers of the Registrar under this Act bat aha Ge ect to the 


general superintendence of the Registrar. ae 


66. (1) The Central Government may in the prescribed manner constitute 


oe -one or more eAdvisory Committees ‘of persons versed 
Ek l _ inrthe usages of the textile trade for the purpose of this 
secnvion. 
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(2) The Registrar or the Deputy Registrar shall consult any such Committee 
with respect to any circumstances peculiar to the textile trade arising on an appli- 
cation to register a trade mark in respect of textile goods. 

(3) The place of meeting and the conduct of business of such Committees 
shall be determined by rules made under this Act. 

: CHAPTER X. 

OFFENOES AND RESTRAINT OF Use oF ROYAL ‘Arms AND STATE EMBLEMS. 

67. If any person makes, or causes to be made, a false entry in the register, or 
a writing falsely purporting to be a copy of an en 
Penalty for falsification of in Be E O A or tenders, 2 causes to be 
j produced, or tendered, in evidence any such writing, 
knowing the entry or writing to be false, he shall be punishable with imprisonment 
for a term which may extend to two years, or with fine, or with both. 
68. (1) From such date, not being earlier than one year from the commence- 
EE E ment of this Act, as the Central Government may, gi 
or y repreæćnt- notification in the, Official Gazette, appoint in thi 

ge Sade DVA kota ere behalf, no person shall make any eee aban 

(a) with respect to a mark not being a registered trade mark, to the effect 
that it is a registered trade mark ; or 

(b) with respect to a part of a registered trade mark not being a part scparately 
regist as a trade mark, to the effect that it is separately registered as a trade 
mark ; or a, 

(c) to the effect that a registered trade mark is registered in respect of any 
goods in respect of which it is not in fact registered ; or 

(d) to the effect that: the registration of a trade mark gives an exclusive 
right: to the use thereof in any circumstances in which, having regard to limitations 
entered on the register, the registration does not in fact give that right.. 

(2) If any person contravenes any of the provisions of sub-section (1), he 
shall be punishable with imprisonment for a term which may extend to six months, 
or with fine which may extend to five hundred rupees, or with both. 

(3) For the pungs of this section, the use in British India in relation to a 
trade mark of the word “‘ registered,” or of any other expression ing whether 
expressly or impliedly to registration, shall be deemed.to import a reference to 
registration in the register, except— 

(a) where that word or other expression is used in direct association with 
other words delineated in characters at least as large as those in which that word 
or other expression is delineated and indicating that the reference is to registration 
as a trade mark under the law of a country outside British India, being a country 
under the law of which the registration referred to is in fact iti force ; or 

(b) where that other expression is of itself such as to indicate that the refe- 
rence is to such registration as is mentioned in clause (a) ; or 

(c) where that word is used in relation to a mark registered as a trade mark 
under the law of a country outside British India and in relation solely to goods to be 
exported to.that country. 

l 69. Ifa n, without due authority, uses in 
Maare a pac ala a psu with any trade, business, calling or pro- 

(a) the Royal Arms (or arms so closely resembling the same as to be calculated 
to deceive) in such manner as to be calculated to lead to the belief that he is duly 
authorised so to use the Royal Arms, or 

(b) any device, emblem or title in such manner as.to be calculated.to lead 
to the belief that he is employed by, or sapplies goods to, or is connected with, His 
Majesty’s Government or the Central Government or any Provincial Government 
or any department of any such Government, 
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he may, at the suit of any edit who is authorised to use such Arms or such device, 
emblem or title or of the Registrar, be restrained by injunction from continuing 80 
to use the same. 

CHAPTER XI. 

MISCELLANEOUS. 


Procedure before the Regis 70. In all proceedings under this Act before the 
trar. ' Registrar— 


(a) the Registrar shall have all the powers of a Civil Court for the purposes 
of receiving evidence, administering oaths, enforcing the attendance of witnesses, 
compelling the discovery and production of documents and issuing commissions for 
the examination of witnesses ; l 

(b) evidence shall be as by affidavit, provided that the Registrar may, 
if he thinks fit, take oral evidence in lieu of, or in addition to, such evidence by 


affidavit ; 
(c) the Regi shall not exercise any power vested in him by this Act or 
the rules made thereunder adversely to any party duly ap ing before him 


without (if required in writing within the prescribed time so to do giving such 
party an opportunity of being heard ; 

(d) the Registrar may, save as otherwise expressly provided in this Act, 
and subject to any rules made in this behalf under section 84, make such orders as 
to costs as he considers reasonable, and any such order shall be executable as a 
decree of a Civil Court. 


71. In all proceedings under this Act before the Central Government, evidence 

shall be given by affidavit, provided that the Central 

mien before Central Government may, if it thinks fit, take oral evidence 

in lieu of, or in addition to, such evidence by affidavit, 

and shall for that purpose have all the powers of a Civil Court referred to in clause 
(a) of section 70. 


Procedure in certain cases of 72. Where under this Act an applicant has the 


option i ly to a High option of making an application cither to a High Court 
or the Registrar. or to the Registrar, — 

(a) if any suit or other proceedings concerning the trade mark in question is 
pending before a High Court or a District Court, the application shall be made to 
that High Court or, as the case may be, to the High Court within whose jurisdiction 
that District Court is situated ; 

(b) ifin any other case the application is made to the Registrar, the Registrar 
may, if he thinks fit, refer the application at any stage of the proceedings to a High 
Court. 


73. No suit for the sae See of a trade mark or otherwise relating to any 
rig 


gs a scutes, d t in a trade mark shall be instituted in any Court 


instituted before DistrictCour Inferior to a District Court having jurisdiction to 
try the suit. 


74. (1) In any suit or other legal proceeding in which the relief sought includes 


; alteration or rectification of the register, the Regis- 
E a trar shall have the right to appear and be h 
cation of register and shall appear if so directed by the tribu- 


nal. 

(2) Unless the tribunal otherwise directs, the Registrar may, in lieu of 
appearing, submit a statement in writing signed by him, giving such particulars ag 
he thinks pro of the proceedings before him relating to the matter in issue, or 
of the grounds of any decision o by him affecting it, or of the practice of ‘the 
Patent Office in like cases, or o other mafters relevant to the issues and within his 
knowledge as Registrar, and such statement shall be evidence in the suit or other 
proceeding. | 
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(3) The costs of the Registrar shall be in the discretion of the tribunal, but 
the Registrar shall not be ordered to pay the costs of any of the parties. 

75. (1) A printed or written copy of any entry in the register, p rting to 

PE cues ees be ‘certified by the Registrar and sealed with the seal 

ter and things done by Regs. Of the Patent Office, shall be admitted in evidence in 
without further proof of production of the original. 

(2) A certificate rting to be under the hand of the Registrar as to any 

. entry, matter or thing that e is authorised by this Act or the rules to make or do 

be prima facis evidence of the entry having been made, and of the contents 
thereof, or of the matter or thing having been done or not done. 

76. (1) Save as otherwise expressly provided in this Act, an appeal shall lie, 

within the period prescribed by the Central Govern- 

Appeals ment, from any decision of the Registrar or Deputy 

Registrar under this Act or the rules made thereunder to the High Court having 

jurisdiction : 

Provided that if any suit or other proceeding conċerning the trade mark in 
question is pending before a High Court or a District Court, the appeal shall be 
made to that High Court or, as the case may be, to the High Court within whose 
jurisdiction that District Court is situated. 

(2) In an appeal by an applicant for registration against a decision of the 
Registrar under section 13 or section 14 or section 15, it shall not be open, save 
mits te express permission of the Court, to the Registrar or any party opposi 
the appeal to advance grounds other than those recorded in the said decimon or 
advanced by the party in the proceedings before the oe nia as the case may be ; 
and where any such additional grounds are advanced, the applicant for registration 
may, on giving notice in the prescribed manner, withdraw his application without 
being liable to pay the costs of the Registrar or the parties opposing his appl 
cation. 

i (3) Subject to the provisions of this Act and of rules made thereunder, the 
rovisions of the Code of Civil Procedure, 1908, shall apply to appeals before a 
h Court under this Act. 


Powei ay er 77. A High Court may make rules consistent with 
sate aes € t° this Act as to the conduct and procedure of all pro- 
ceedings under this Act before it. 


78. If in any legal Pee which the validity of the registration of a 

Bes trade mark comes into question, a decision is given in 

Certificate of validity favour of the proprietor of the trade mark, the earl 

may grant a certificate to that effect, and if such a certificate is granted, then in any 

subsequent legal proceeding in which the said validity comes into question, the 

said proprietor on obtaining a final order or judgment in hfs favour unless the 

said final order or judgment for sufficient reason directs otherwise, be entitled to 
his full costs, charges and expenses as between legal practitioner and client. 

79. In any suit or other proceeding relating to a trade mark, the tribunal 

shall admit evidence of the usages of the trade con- 

Trade usage, ctc., to be cerned and of any relevant trade mark or get up legiti- 

taken into consideration mately used by other persons. 

80. Where by or under this Act any act, other than the making of an affidavit, 

is required to be done by any person, the act may, 

Po: e subject to prescribed conditions or in special cases with 

the. consent of the Central Government, he done, in lieu of by that person himself, 

by a duly authorised agent, being either a legal practitioner or a person registered 

° in the prescribed manner as a trade marks agent. 
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81- . There-shall be paid in respect of applications and registration and other 
matters under .this Act such fees as may be’ prescribed 
by the Central Government. 


Groww so be bound ‘82. The provisions of this Act’ shall be binding 
, on the „Crown. 


" Fees. 


83. If at any time after the expiry of six months from the commencement of 
Pe section it is made to appear. to'the Central- Govern- 
rangement wit the Go ment that any Government outside British India has 
made satisfactory provision for the protection within 
its territories.of trade marks in respect of which an 
cupitesiist for registration has been made in British India, the Central Government 
may, by notification in the Official Gazette; make provision with regard to trade 
marks in respect of which an application for registration has been made within the 
territories of that Government to enable any person who has applied within sych 
territories for registration of a trade mark or his legal representative or assignee to 
obtain registration of the trade mark in British India under this Act on his 
an ag cars for registration in British India within such period as may be fix 
this behalf by the notification as if an application for registration under this Act 
had been made in respect of that trade mark at the date at which the application 
for registration was made within the territories of that Government. 


84. (1) The Central Government may, subject to the condition of pre- 
TE vious publication by notification in the Offcial Gazette, 
Doa ai E v rules to carry out the purposes of this 


(2) In TE a and without prejudice to the generality of the foregoing 
power, such 

(a) prescribe the classification of goods for the purpose of the registration of 
trade marks, and empower the Registrar to amend the register so far as may be 
necessary for the purpose of adapting the entries therein to any amended or substi- 
tuted classification which may be prescribed ; 


(b) require the making of duplicates of trade marks and other documents 
connected therewith ; 

(c) provide for securing and regulating the publication, sale or distribution 
of copies of trade marks and other documents connected therewith ; 

(d) prescribe additional matters to be entered in the register ; 

(e) prescribe the conditions and restrictions subject to’ which the register, 
the Textile. Marks Record and the Refused Textile Marks List may be inspected ; 

(f) prescribe the form of certificates of registration ; 

(g) prescribe the conditions under which a trade mark removed from the 
register may be restored under sub-section (3) of section 18 ; 

(A) prescribe the further documents, information or aia to accompany 
an application under sub-section (1) of section 41 ; 

(1) prescribe classes of goods as textile goods for the purposes of Chapt IX; 

(j) provide for the constitution of Advisory Committees referred to in sec- 


tion 66, and prescribe the places of meeting, and conduct of business at meetings, of 
such Committees ; 


(k) regulate the awarding of costs by the Registrar under section 70 ; 

(7) prescribe the conditions subject to which an agent referred to in sec- 
tion 80 may act ; 

(m) aE the fees to be paid under this Act ; 

(n) provide for the establishment of branches of the Trade Marks Registry 


when ient for facilitating the working of this Act, and a the preparation 
of copies of the register to be kept at such branch offices ; 
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(o) prescribe the manner in which, in proceedings under this Act before the 
Central ent or the Registrar, applications shall be made, notices given and 
matters advertised ; Ei 

(p) prescribe times or periods required by this Act to be prescribed ; 

(q) provide, generally, for regulating the business of the Trade Marks Registry 


and of branches established under clause (n) or under section 63, and for ting 
all things by this Act placed under the direction or control of the Central - 
ment or the Registrar. 
85. The Central Government may, by notifica- 
Power to Central Govertr tion in the official Gazette, provide such procedure as 
ment to make provision for . : z k A . 

‘cations for registration it considers expedient to enable inten applicants to 
EPE re the coming into force af deposit trade marks at the Patent Office re the 
rears a of coming into force of the remaining provisions of this 

Act : 
Provided that the deposit of a -trade mark under this section shall not affect 


any right, existing or accruing in the trade mark. 
THE INDIAN COINAGE (AMENDMENT) ACT, 1940. 


Aor No. VI oF 1940. 
[rrth March, 1940. 
An Act further to amend ths Indian Coinage Act, 1906. 
WHEREAS it is expedient further to amend the Indian Coinage Act, 1906, for 
the purpose hereinafter appearing ; It is hereby enacted as follows :— 
1. This Act may be called THe INpian COINAGE 
Shere auc: (AMENDMENT) ACT, 1940. 
2. For section 5 of the Indian Coi Act, I 
‘Coe section 5 Of (hereinafter referred to as the said Act), the olowa 
; section shall be substituted, namely :— 
, “s (1) The standard weight of the Govern- 
Standard weight and fine- ment rupee shall be one hundred and eighty grains 
ness. troy. 
(2) The other silver coins shall be of proportionate weight. 
(3) The standard fineness of the Government rupee shall be as follows, 
namely, eleven-twelftbs, or one hundred and sixty-five pare of fine silver, and one- 
twelfth or fifteen grains of alloy: of the half-rupee, eleven-twelfths, or eighty-two 


and a half grains of fine silver, and one-twelfth or seven and a half grains of alloy : 
and of the quarter rupee, one-half, or twenty-two and a half grains of fine silver, and 
one-half, or twenty-two and a half grains of alloy. š 


(4) In the making of silver coins, a remedy shall be allowed of an amount 
not exceeding the following, namely :— 








Remedy in weight. Remedy in fineness. 
Rupee 
Five-thousandths Two-thousandths. 
Quarter-rupec eNine-thousand ths. Frve-thousandths. 


and fn applying the said remedies to quarter-rupees the remedies shall be applied 
© to the average of one hundred coins and not to individual coins.” 
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, Amendment of section 15, '.,,3. , Lo section 15 of the,said Act the following sub- 
Act III of rgo6...... .' | section shall be, added, namely:— ... ^a, oe 

“ (3) All quarter-rupee silver coins which may have been issued under this 
Act prior to the commencement of the Indian Coinage (Amendment) Act, 1940, shall 
continue to be a legal tender in payment or on’account for any ‘sum not exceeding 
one rupee at the rate of four for a rupee.” 


' THE" RESERVE BANK OF INDIA (CLOSING OF ANNUAL 
Sea 3 ACCOUNTS) ACT, 1940. \ `i 


t 


ee a r cg mE ee KE O Sa 
| Acr No. VII-oF 1940. > >œ ofo | S -ty 
ae e a i hg, N E a pe . [rrik March, 1940. 
An Act to facilitate the changing of tha date on which the annual accounts of the Reserve Bank of 
a i ce India are closed. ee Oe 


ae Warpas it is expedient that certain provisions, should be made to’ facilitate 
the ing of the date,on which the annual accounts of the Reserve Bank of India 
are closed; It is hereby enacted as follows == . 5; ss, 
=e eye a tt ae, tT. (1) This Act.may be called Tae Reserve BANK 
-Short re are A ; ‘OF INDIA (CLOSING OF, ANNUAL ACOOUNTS) ACcT,. 1940. 
(2) It extends to the whole of British India.. ae ai 
My. a so oa ttc 2. a In this Act “ the Bank” means the’ Reserve 
Definition Bank of India constituted by the Reserve Bank of India 
Act, 1934. . 
3- Notwithstanding anything to the coritrary contained in the ‘Reserve Bank 
Power to close accounts at Of India Act, -934 or the regulations made under sec- 
expiry of period of six months. tion 58 thereof the Bank may, for the hed Sis of facili- 
tating the changing of the date on which the annual 
accounts of the Bank are closed, close its accounts as at the close of business on the 
goth day of June, 1940, and convene a general meeting (which shall be an annual 
general meeting within the meaning of the said Act) at a place where. there,is an 
office of the Bank within six weeks Ban the date ọn which the accounts are closed : ,, 
Provided that this general. meeting shall not be ‘held at the same place as 
that at which the immediately preceding annual general meeting was hel 
4. References in sub-section (2) of section 14, section 52 and sub-sections (2) 
Eas i and (3) of section 53 of the Reserve Bank of India Act, 
$ ae S pains o£ 1934 1934, to annual accounts, annual balance-sheet, the 
ae eons auditor’s réport ‘upon the annual balance-sheet and 
. 7 accounts, and the report of the Central Board'on the 
working of the Bank throughout the year, shall be deemed to include teferences to 
the accounts, balahce-sheet, auditors’ report and the rt' Of the ‘Céntral Board 
in respect of a period of stx months ending on the goth day of June 1940; ` 
5. For the purposes of section 47,0f the Reserve Bank of India Act, 1934, the 
ie ~ - net profits of the Bank for the period of. six . months 
ape ofsection 47, ending on the goth day of June,. 1940, shall be deemed 
Act 1934- l to be “ net annual profits ” but the cumulative dividend 
referred to in that section as payable out of such profits shall be payable at the rate 
of one and three quarter per cent. i z 
6. The Central Board of ae of the Bank may, with the previous sanction 
of the tral Government, make regulations to i 
ET TO eee Swe: for any matter for which provigion is necessary aa 
venient in connection with the changing of the date on which the annual accoynts 
of the Bank are closed, and in particular and without prejudice, to the generality 
of the foregoing power for the manner in. whjch the amount; if.any, of the additional 
is 


} 
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‘dividend referfed to'in section 47 of the Resetve Bank of India "Act, 934, shall be 
calculated in respect of the’ périod ‘of six’ months: ene on the goth day of June, 


er i p E a aga O dee ag oue PUT j TORPE { 
E Cie. a ee ay mu C Dn ep TOLL. 
THE. İÎNDIAN EMIGRATION. (AMENDMENT). ACT; »1940. cor: 
pee Wea aed Ci at gy: ote te AE oe es 
Act No. VIII oF 1940. 
fac gee UF OPTa get ` n HERA pa Paar ae SF ty A fr ith March, 1940. 


An Act further to amend tha Indizh\Emigration Act, T922. 


WuHereas it is expedient further to amend the Indian Emigration Act,1922, 
for the purposes hereinafter appearing ;: It is hereby enacted as follows :— 
1. This Act may be called THe InpiaAn EMIGRA- 
TION ( MENT) AOT, 1940.. 
2. In section 29 of the Indian Emigration Act, 1922 (hereinafter tefetred to 
as the said Act), for the words “ may be exercised by 
` those ‘officers for the prevetition of offences against this 
© coL Act? the following ’s shall b bé substituted, namély :— 
may be exercised, for the prevention’ of offences dgainst this Act, ‘by any 
such er -ór by a Tromeni of Emigrants, or a person appointed under section 5. 
Amendment of fectiön go-A,'' ' Cones "Fo! section 30-A ‘of the said Act the : following 
Act VII of 1922. sub-section ‘shall: be’ added, namely ':— 


“ (5) If any person ‘commits an “offence under this section, any police- 


officer. may arrest him without warrant.” ` 


Short title 


‘THE“RESERVE.BANK OF INDIA: (AMENDMENT) “ACT, 1940. 
oe sheet rot 
vi 


e 10.40. 
darer o anod the Ragi Benkoof Tita. As 1934." 


. WHEREAS it is expedient further to amend the Reserve Bank of India Act, 1694, 
for the purpose of thablirig the Reserve Bank of India toact as agent of, and make 
loans and advances to, the Board of” Commissioners of Currency of, “Ceylon ; 

It i is hereby enacted as follows :— 


Ve Pa ‘This Act may be called Taz Reszkve BANK oF 


Aor No. IX OF 1940. f 


Short dte., | 0 DD (AMENDMENT) ACT,’ 1940. 
A tof section 17 0 a „In section 17 of the keere Bank oF India 
Act II of 1934- _ Act, 1934, 


(a) in clause (4)-as adie a aad modified by: the Third ‚Schedule, to the 
India and, Burma (Burma Monetary Arrangements) Order, 1937, for the words. 
“ and urma co-operative banks” the words “ Burma cp-o tive banks and the 
principal cur currency authority of Ceylon ” shall be substitut 

(b -in clause (13) the words “ a’ bank which a3) ait be omnei aad tor 
the such banks” the words “ banks which are such principal currency 
authorities ` nihal be substituted. , be r 


¢ at = 1 1 r ~ 


THE ' ET ACT, ‘1940; 


ee ee f i TE 
car ‘ACT. No. x OF 1940, . 
i fas ‘ ee te a, E a 
‘ "Am Act tü cinslidate and vingpd thle felating to” Arbitiation 


l ake it 18 expedient to ‘consolidate anid amend the law relating to aceite 
tion in British India ; 'It i$ hereby eniicted’ as follows ! L. 
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CHAPTER ‘I 
te , | INTRODUCTORY Se ew 
Short title, extent and com- 1... (1) This Act may be called THE ARBITRATION 
mencement , AQT, 1940. i ; i i 


2) It extends to the whole of British Idia. a 
E It shall come into force on the ist day of July, 1940. 

es 2. In this Act, unless there is anything repugnant 

EEE a ' «1n the subject or context,— i 

(a) “ arbitration agreement ” means a written agreement to submit present 
or future differences to arbitration, whether an arbitrator is named therein or not Pa 

(b) “ award ” means an arbitration award. E gi o 

(c) “ Court ” means a Civil Court having jurisdiction to decide the questions 
forming the subject-matter of the reference if the same had been the subject-matter 
of a suit, but does not, except for the purpose of arbitration proceedings Aine: 
section 21, include a Small Cause Court ; 

(d) “ legal representative ” means a person who in law represents the estate 
of a deceased person, and includes any person who intermeddles with the estate 
of the d , and, where a party acts in a representative character, the person 
on whom the estate devolves on the:death of the party so acting ; > 

(e) “ reference ” means a reference to arbitration. 


CHAPTER II. 


ARBITRATION WITHOUT INTERVENTION. OF- A . COURT. : 

3. An arbitration agreement, unless a different intention is expressed therein, 

rr _ shall be deemed to include the provisions set 

Provisions implied in arbi- out in the First Schedule in so far as they are applicable 

a ca to the reference. 

4. The parties to an arbitration agreement may agree that any reference 

re thereunder shall be to an arbitrator or arbitrators to 

1 t arbitrators be appointed by a person designated in the agreement 

Be appointed py Hura panty either by name or as the holder for the time being of 
any office or appointment. E 


‘ 


5. The authority of an appointed arbitrator or 
Authority of appointed We Umpire shall not be revocable except with the leave of 
alone by leave of Cour, —— the Court, unless a contrary intention is expressed in the 
| arbitration agreement. 
6, (1) An arbitration agreement shall not be dis- 
Arbitration t not charged by the death of any party thereto, either as res- 
da be schare by deak al pects the deceased or any other party, but shall in such 
. event be enforceable by dr against the legal representa- 
° tive of the deceased. 
(2) The authority of an arbitrator shall not be. revoked by the death of any 
party by whom he was appointed. 
(3) Nothing in this section shall affect the operation of any law by virtue of 
which any right of action is extinguished by the death of a person. fc 
7. (1) Where it is provided by a term in a contract to which an insolvent is a 
l party that any differences arising thereout or in con- 
Provisions in case of inmsol- nection therewith shall be referred to arbitration, the 
bad '  gaid term shall, if the receiver adopts the contract, be 
enforceable by or against him so far as it relates to any suchedifferences. 
(2) Where a person who has been adjudged an insolvent had, before the 
commencement of the insolvency proceedings, become a party to an arbitration 
agreement, and any matter to which the agreement applies is required to be deter- 
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mined in connection with, or for the purposes of, the insolvency proceedings, then, 
if the case is one to which sub-section (1) does not apply, any other party to the 
agreement or the receiver may apply to the Court having jurisdiction in the insolvency 
proceedings for an order directing that the matter in uestion shall be referred to . 
arbitration in accordance with the agreement}-and the Court may, if it is of opinion 
that, having regard to all the circumstances of the case, the matter ought to be 
determined by arbitration, make.an order. accordingly. , |... "os, 

(3) In this section the expression “ receiver ” includes an Official Assignee. 

ME ciabatta apport 8.-, (1) In any, of the following cases— 
i (a) where an arbitration agreement provides that the reference shall be to 
one’ or more arbitrators to be appointed by consent of the parties, and all the parties 
do not, after differences have arisen, concur in the appointment or appointments ; or 

. 7%, (b) if any appointed arbitrator or umpire: neglects or refuses to act, Or i8 
incapable of AR or dies, and the arbitration ent does not show that it 
was intended that the vacancy should not be supplied, and the parties or the arbitra- 
tors, as the case may be, do not supply the vacancy ; or. 

_, (c) where the parties or the arbitrators are required to appoint an umpire 
and do not appoint him; .- | + moo po E Mie oa 
any party may serve the other parties or the arbitrators, as the case may be, witha 
written notice to concur in the appointment.jor appointments or in: supplying the 
(2) If the appointment is not made within fifteen clear days after the service 
of the said notice, Court may, on the application of the party who gave the 
notice and after giving’ the other parties án' opportunity of being heard, appoint an 
arbitrator or arbitrators or umpire, as the case may be, who shall have like power 
to act.in the reference and to,Inake an award as if he or they had been appointed 
-by consent of all parties. . | | i , 


Power to party to appoint . Where'dn arbitration agreement provides that 
new arbitrator or, in certain „a reference shall be to two arbitra one to be ap- 
cascs, a sole arbitrator. ` = pointed by each party, then, unless a different intention 


is expressed in the agreement,— ' 7 
, (a) f amheol Men inted arbitrators negle or refuses to act, Graia 
capable of acting, or dies, the party who appointed him may appoint a new arbi- 
trator in his place ; l 
. .. (b) -if one party fails to appoint an arbitrator, either originaly Go by way of 
substitution as aforesaid, for fifteen clear days after the service c other party 
of a notice in writing to make the appointment, such other party having a ted 
his arbitrator before giving the notice, the who has appointed an arbitrator 
may appoint that arbitrator to act as sole arbitrator in the reference, and his award 
shall be binding’ on both parties as if he had been appointed by consent : , 
Provided that:the, Court may set aside-any appointment as sole arbitrator 
made under clause (b) and either, on sufficient cause beirg shown, allow further time 
to the defaulting party to appoint an arbitrator-or pass such other order as it thinks 


t 


. ‘Explanation. —The fact:that an arbitrator or- umpire, ‘after.a request by either 
party to enter on and proceed with'the reference, does not within one month comply 
with the request may constitute a neglect or refusal to act within. the meaning of 
section 8 and this section.. i 


ro. (1) Where an ‘arbitration a aa provides that a reference shall be 
ee /. ,. ' „to three arbitrators, one to be appointed by each party 

P E a and, the -third -by the two appointed arbitrators, the 
ma BE A agreement, shall: have, effect as if it provided for the 
Gan _| | _ . appointment of an umpire, and not for the appointment 
of a-third arbitrator, by the two arbitrators-appointed by the parties... 


= te TA 
' 


^ 
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~' (2) Where an arbitration agreement provides that‘a reference shall be to 
three arbitrators to be appointed otherwise than as mentioned in sub-section ), 
the award of the majority shall; unless the arbitration agreement otherwise provides, 
P E - | | | i P l ‘ ‘ 
. (3) Where an arbitration agreement provides for the appointment of more 
arbitrators than three, the award of the majority, or if the arbitrators are equally 
divided in their opinions, the award of the umpire shall, unless the arbitration 
agreement otherwise provides, prevail. | | 
11. ‘(1) The Court may, on the application of 
any party to a reference, remove an arbitrator or umpire 
who fails to use all reasonable dispatch in entering on and 
proceeding with the reference and making an award. . 
; (2) The Court may remove an arbitrator or umpire who has misconducted 
himself or the proceedings. l T P ee Z 

(3) Where an arbitrator or umpire is removed under this section, he shall not 
be enti ed to receive any remuneration in respect of his services. 

(4) For the purposes of this section the expressjon. “ proceeding with. the 
reference ”’ includes, in a case where reference to the umpire becomes necessary, 
giving noti¢e of that fact to the parties and to the umpire. Pee 

12. (1) Where th Court removes an umpire who has not entered on the 
| _ reference or one or more arbitrators (not being all the 
eats Court es agi arbitrators), the Court may, on the application of any 

easy re. party to the arbitration agreement, appoint persons 
i to fill the vacancies. O 

(2) Where the authority’ of an arbitrator or arbitrators or un umpire is 
revoked leave of the Court, or where the Court removes an umpire who has 
entered on the reference or a sole arbitrator or all the arbitrators, the Court may, 
on the application of any party to the arbitration agreement, either— 

(a) “appoint a person to act as sole arbitrator in the place of the person 
or persons displaced, or i 

| sy) order that the arbitration agreement shall cease to have effect with respect 
to the difference referred. k 
(3) A person appointed under this section as an arbitrator or umpire shall 
have the like power to act in the reference and to make an award as if he been 
appointed in accordance with the arbitration agreement. 
| . i ee 13. The arbitrators or umpire shall, unless a differ- 
Powers of arbitrator. ` ent intention is expressed in the agreement, have power 

(a): administer oath to-the parties arid witnesses appearing ; 

(b) state a special’ case for the opinion of the Court on any question of law 
involved, or state the award; wholly or in part, in the form.of a special case of such 
question for the opinion of the Court ; l i 

(c). make the award conditional op in the alternative ; E j 
ıı + (d) correct in an award any. clerical mistake or error arising from :any 
accidental slip or omission ; ' e Made pa 
i (¢) administer to any party to the arbitration such interrogatories as may, 
in the opinion of the arbitrators or umpire, be necessary. 

14. (1) When the arbitrators or umpire have made their award, they shall 

si K sign it and give notice ir? writing to the parties of 

a to. be signed, and the ing and signing’ thereof and of the amouat of 

a Pehl - fees and payable in-respect:of'the arbitration , 
and award. ` fs , eg eee By. ee ee Da ieee to 


t 


arbitrators or umpire in certain 


ats 
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(2) The arbitrators or umpire shall, at the request of any party to the arbi- 
Sat se eee ne eat pee ag aa 
Court and upon ent of the fees and charges due sane: si of the arbitration 
and award and pt chavcess R Cline the a cause the award or a 
signed copy of it, together with any depositions and documents which may have 
been taken and proved before them, to be filed in Court, and the Court shall there- 
upon’ giye notice to the parties of the filing of the award. 


(3) Where the arbitrators or umpire state a special case under clause (b | of 
section 1g, the Court, after gi notice to the parties and hearing them, 
‘pronounce its opinion thereon and such opinion shall be added to, and shall form 
part of, the award. 


Power of Court to modify ‘tm, The Court may by order modify or correct 
award. ‘ an award.— 


(a) where it ap that a at a part of the award is upon a matter not referred 
to arbitration and cen pan a from the other part and does not 
affect the decision on ae matter preted: 


(b) where the award is imperfect in form, or contains any obvious error 
which can be amended without affecting such decision ; or 


(c) where the award contains a clerical mistake or an error arising from an 
accidental slip or omission. 


16. (1) The Court ma ean from time to time remit the award or any matter 
p ortini erred to arbitration to the arbitrators or um ai for 
reconsideration upon such terms as it thinks 

(a) where the award has left undetermined any of the matters d to 
arbitration, or where it determines any matter not referred to arbitration and such 
matter cannot be separated wan affecting the determination of the matters 
referred ; or 


(b) where the award is so indefinite as to be incapable of execution ; or 


aa, (c} where an, objection to, the legality of the award is apparent upon the face 
it. 
(2) Where an award is remitted under sub-section (1) ‘the Court shall fix 
a dae within which the arbitrator or umpire shall submit his decision to the 
a Provided that any time so fixed may be extended by subsequent order of the 
(3) An award remitted under sub-section (1) shall become void on the 


failure of the arbitrator or umpire to reconsider it and submit his decision within 
the time fixed. 


17. Where the gl er sae crag to remit the award or any of the matters 
l to arbitration for seconsideration or to set 
(J AgmenL uy EROAN mide the award, the Court shall, after the time for 
making an application to set aside the award has expired, or itive application 
having been made, after refusing it, proceed to pronounce Juden t aéco ‘to 
the award, and upon the ean A pronounced a decrte shall’ follow, and no 
appeal shall lie from such decree except. on the ground that it i is in excess wo or not 
w in accordance with, the award. 


'(1) Notwithstanding ‘anything contained ‘in section 17, at any time after 

Power of C 1o pam the filing of the award, whether notice of the filing has 

ee ea. - been served or not, upon being satisfied b affidavit or 

e otherwise that a party has taken or is about to take 

steps to defeat, delay. or, obstruct the execution of any decree that may be passed 

upon the award, .or, that speedy execution of the award is just and necessary, the 
Court may pass such interim orders as it deems necessary. 
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. . 9i(2), Any, person against whom such interim, prders have been passed may 
show calise agains, such orders, and the Court, after hearing the parties, may pass. 
such Kaia onders ‘as it deems necessary, and just., .- uta 

19. Where an award has become void under- sub-section (3) of section 16 or 
ode ea o oa has been set aside, the Court may order supersede 
` Polror P pices ie khi the reference, and shall thereupon order that the 


void or is set aside arbitration agreement,shall cease to have effect with 
ere oe . respect to the difference referred. 7 
eaa ow rer te gon ye a CHAPTER: IME sul oa 


O ARBITRATION WITH INTERVENTION OF-A COURT WHERE THERE I$ NO SUIT PENDING. 
' 90,’ (1) Where any persons have entered into’an arbitration agréement before 
o the institution of any suit With respect to the subject- 
Application to file in Court matter.of the agreement or any part of it, and where a 
a merece difference has arisen to which the agreement applies, 
they or any of them, instead of proceeding under Chapter IT, may apply to a Gourt 
having jurisdiction in’ the matter to which the agreement relates, that the agreement 
be filed in Court 7 0 a o E 
"o (2) -The application shall be in writing and shall be numbered and registered 
as a suit between one or more of the parties interested or claiming to be interested 
as plaintiff or plaintiffs.and.the remainder as defendant or defendants, if the appli- 
cation has been airea by all the parties, or, if otherwise, between the applicant 
as plaintiff and e other parties as defendants. @. tee fat Ae 
_ (3) On such application being. made, the Court shall direct notice thereof 
tobe given to: dll parties to the agreement other than the applicants, requiring them 
show. cause withi the time specified in the notice why the agreement should not 
ë filed OD ch On a cae ae h 2 3 
at Where no sufficient cause is shown; the Court shall order the agreement 
to be filed; and shall'make an order of referente' to the ‘arbitrator appointed by the 
_ parties; whether'id the agreement or otherwise;or,’ where the parties cannot agree 
upon an arbitrator, to an arbitrator'appointed by the Court. ` e E 
. «J (5) Thereafter, the arbitration shall proceed in accordance with, and shall 
be governed by, the pther, provisions of this Act so far,as they can be made applicable. 


f t 


rawie ced dine * + GHAPFBR TV: 
K rt as “a EEI wary ere ~ » 4 eee a yet ` ‘a 
ARBITRATION IN SUITS. 


.. , Rdn: Where jp apy, suit all ee EA agree that any matter in 
aa oe . difference: between thèm, in the suit shall be referred 
Parties to suit, tay apily to arbitration, they may at any, time before judgment 
for a ofyeferences i" ts pronòuńted apply in whiting to the Court for an order 
of reference”: ete fis peer Es To ie ae E aay eae | Tey 
ae AUA ar ry SOE Site oa y Pgs ee Tae ee es A 
Sack, 22. The arbitrator shall be appointed in such 
Appantaent:o anne manner as may be agreed upon S the parties. 
“93. (9 The Court shall, by order, ‘refer to the arbitrator the matter in 
ne |. difference which he'js'rèduired' to “deterfaine, and shall | 
‘Order of reference... = it: sin the order specify such ‘time as it thinks reasonable. for 
the making of the award. ea i Va De 
63) Where a matter. is referred, to arbitration, the Court shall not, save in 
the manner and to the.extent provided inthis Act, deal with such, matter in the 
100) a onla Xe, ENE ge vy es eariy OS 
: 94: Where’some only lòf thé parties tb: a''suit’apply to haye the: matters in 
eee. * 3. difference: beween then ieee td ‘arbitration’ in 
ar e ei accordance with, and in he manner ‘provided by, 
ome ofthe partia. ie section 21, the: Court, may, if,it thinks fit, so refer such 
matters to arbitration (pravided that the same. can þe separated from the rest of the 
subject-matter of the sut) in the manner provided in a t section, byt the suit shall ° 


. - 


ad Jate tit 4, ree: od + ! 
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continúč‘so far as it relates to the parties who have not joined in the sdid ap 

and to matters ‘not contained in'the said reference as if no Smee 

made, and an award made in pursuance of such a reference be binding oniy 


on the parties who have,joined in ;jthe.application. 


“Provisions ‘applicable ‘to’ ` 45. The provisions of the. oe Cites shall, 
A Aatos urider ’ = Cap- ‘so fat'as they can‘be'made applicable, apply tqarbitras 
ua: "tions under this Chapter : 

Provided that the Court may, in any of the circumstances enboued in 
sections 8, 10, 11 and 12, rent | Noon Binspdns Sapanpe oar sit 
ments, make an order superseding: the arbitration and proceed with the suit, and 
where the Court makes an order, superseding the arbitration under section 19, 
ie shall Dypoeds with the Hit "i ake 

tesa ae a ae ae Ce CHAPTER Ve eae ae aa 


l s r al rT Ty! 


eee ee ee GENERAL 
‘4 


| ONE «ots GOs Save. as, otherwise '{ provided, in this Act, the 
Application of Chapter. 1% Lio ‘of this Chapter shall pin to all arbitrations. 


è TR Caer a Sa a (1) Unless a different intention appears in the 
péna Tee AOR agreement, the arbitrators or umpire mays 
A : they think fit; make:an interim award. > iii. 
- (2) All references in this Act to an award'shall include references to`ar 
interim award made under inen a ii TET 


28B. (1) The ‘Court’ nisy, if it think thinks fit, ‘whether ‘the’ time, for making the 
or not and whether the av ‘has 


award 
Power to Court only to en- pyrard has expired enlarge from time to tinie the time 
large tne far making award. for making the award. . ii, 

(2), Any provision in an arbitration agreement whereby ‘the ‘arbitrators or 
umpire may, except with the consent of all the parties to the agreement, enlarge 
the time for making the award, shall be void and of no effect. PAR bo apts at 

29. | Where arid in'so far as an award is for the paymérit of'money the Court 
= l - may: in the-decree order interest, from the ‘date of the 
on A, decree at such rate as the Court deems reasonable, to 


be paid on the principal sum as adjudged by the award and confirmed by the 
ecree. 


Grounds for jsctting aside aside go. ‘An award shall not be set aside except-on one 
award. ix or ore of the following grounds, namely :-— _ 

(a) that an arbitrator or umpire hax misconducted himself or the proceedings 

(b) that an award has been made after the issue of an order by, the, Court 
superseding the arbitration. or after arbitration ER ve become invalid 
under section 35 ;~ | 
| (c) ihat an award has been improperly procured or is otherwise invalid. 
E Sai <A). Subject ò she provisions a age aay may be filed in any 
ee : urt having jurisdiction, in the matter to which: the 
eee oer lata priors en ee 

`- (2) ‘Notwithstanding: anything’ contained in any’ sine law" fór A time 
being in orcé and save as otherwise provided in this Act; all questions regarding the 

ee 

or, persons claiming under them shall be, decided by the 

Gort in hiel the award ger the agreement, har bre, or may be, led, ad by 
no other Courts va, fe one a ey ene oe tT aoe 

¢(3) “Al applicatidns regarding thd ‘conduct’ of arbitration proceedings or 
‘otherwise arising out of such’ procecdi shall be'made-to the Court w the award: 
* -has beċn, or'may be, filed, ‘and to no other. Gouri’: "Ue =: 


' ' 
f tab anig fy 1 
b 
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' > '(4) Notwithstanding ‘anything contained'eld¢where in-this-Act or in ‘any 
other law for the time being in force, whete in any reference any a plication uhder 
this Act has been made iri a Court competent torentertain i, that Court aloné shall 
have jurisdiction over the. arbitration proceedings and -all, applications 
Se E A = in that 
ON AB E OEE uel n ae Red tia 


32. ` Notwithatanding ariy law for the'tiine beitig in force, no miit hall lie on 
any ground whatsoever for ‘a decision upon’ the exis- 
aoe suits rong a ae efféct ‘br' Validity of an‘atbitration agreement or 
aia ,__, award, nor shall any arbitration agreement or award be 
cy rg amended, modified or in ay Way aienea otherwise than as provided in 
Act. ie ae ' K Sa? tes yt 


'83. Any party t to an aeaa agreement or any person under him 

has ' — desiring to’ challenge ‘the existence or eee 

iad (oe Taa y ‘ arbitration agreement or an award or to Have the effect 

application of either determined ‘shall apply ‘to the Court ang the 
' Court shall decide the quéstion on affidavits 

Provided that ies the Court deems it just and expedient, it may set down 

the application for hearing,on other evidence me and it a er such orders for 


discovery and particulars as it may do.in a suit.. ; |. | 


34- Where any party to an arbitration ce or any person amgen 
‘him ‘coniménces any legal proceedings against any other 
oe to may legal a poro a aea or any pemon aming iida 
tion agreement. is an arbitra- in' respect of any matter dgreed to be referred, any 
party to such legal proceedings may, at any time before 
filing a writing statement or taking any other steps in the proceedings, apply to the 
Judicial authority before which the proceedings are pending to stay the 
and if satisfied that there is no sufficient reason why the matter- should not be cna 
in accordance with the arbitration agreement and that the applicant was, at the 
time when the proceedings, were commenced, and still remains, ready and willing 
to do all things necessary to the proper conduct of ms rare ‘such ain 
may make an order staying the p 


35. (ty No reference nor award shall be Wadea i 7 reason oiy ‘of 
the commencement of legal | upon: the 
Peg | ot aoe ae subject-matter of the reference, but when legal, proceed- 

ings upon the whole of the subject-matter of the reference 
have been commenced between all the parties to the reference and a notice thereof 
has been given to the arbitrators or umpire, all further proceedings in a pending 

ee ee ee 
aa In this section the expression “‘ parties to the reference”? includes any 

under any of he port parties and litigating under the same title. ` 


= Where it is provjded (whether in the arbitration agreement or otherwise) 
that ah award under an arbitration agreement shall be a 
Power of Court where arbi- condition precedent to the bringing of an action with 
tration agreement is ordered regnect to any matter to ,which agreement applies, 
‘the Court, if it orders’ (whether under this Act or any 
a es oe A other law) that the agreement shall cease to have effect 
a condition precedent to an as regards any particular difference, may further order 
ation shall not apply to such that the said ion shall also cease to have effect as 
regards that difcrence 


a Son a ce + ! 97. (1); Ail the provisions of the indian baan 
Limitations, Act, 1908, shall apply ito pimpin as apply to 
o , ‘proceedings in QÇourt:'.: t fe 35 ee 


(2) Ne any`teri ‘in 'an arbitration agreement to the effect 
that no cause of action shall accrue in respect of any matter required by the agreement 
I—6 
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to. be, referred until an, award, J under the agreement, a.cause of action shall, 
for, the purpose. of limitation, eemed.,to _ have, accrued, 1 in respect, of any such 
matter at the time when it would haye, B but for that term in the agreement. 


4° t .(g) For the purposes of this section and of the! Indian Limitation Act,, 1908, 
an’ arbitration shall be deemed to'be commenced’ when one party to the arbitration 
agreement serves on the other parties thereto a notice requiring the appointment 
a an arbitrator, ọr. where, the arbitration agreement provides that the reference 
shall be to a person named or designated in the agreement, un as 
difference be submitted to the person so named or designated. i 
i (4) Where the terms of an'agreement to. refer future differences to arbitration 
provide any claims to'whicb the agreement applies shall be barred unless notice 
to appoint an arbitrator is given or an arbitrator is appointed or some other step: to 
commence arbitration neice A is taken within a time fixed by the agreement, 
and a difference arises to which the agreement applies, the Court, if it is of opinion 
that in the circumstances of the case undue ‘hardship would otherwise. be. caused, 
and notwithstanding that the time so fixed has expired, may on mich terms; if an 
Sees ae en ene Sine for such period as it thinks 
proper. a a 
ver (5) Where ae Court oder that ar oe be rere or orders, after the 
commencement of an arbitration, that the arbitration agreement:shall cease ‘to have 
effect with respect to the difference referred, the period epee the commencement 
of the arbitration and the date of the order of.the Court shall be excluded ih com- 
puting the time prescribed by, the Indian Limitation Act,.1908, for the commence- 
ment of the proceqding (including arhieratign) with respect to the- difference 
referred 


Ly oP a eg r 1 g ep, 1 i zb a E E D e 


38.) (1) If i in ‘aby case an sitar or umpire refuses:4o deliver his award 

| excépt-on payment ‘of the' fees demandedby him, the 

Disputes: las, fo! es ‘Court May, on an application in-this behalf, order that 

Se © the arbitrator or umpite’ shall deliver the award to-the 
PE on: payment j into Court ‘by the applicant of the fees demanded, and 
such inquiry, if any; as it thinks‘fit; further order that out of the money 'so pai 

into oe there shall be paid to the arbitrator’or umpire by way of fees‘ such sa 

Taie aedi consider, reasonable and, that the. balance of ‘the, money, if any, 

to the applicant. fA Eakin 

a (a) “An ‘application under sub-séction (1) may‘be made by any party to the 

referenee unless the fées demanded: have been fixed by written agreement between 

him-and-the ‘arbitrater or umpire, and thejarbitrator or r umpire shall be entitled t to 

appear. and'be:heard on any ‘such application. « eu ti 


yet ae £3). The Court urt may make séh’ ‘orders i as jt ‘thinks fit scares costs of 
an arbitration where : any question eh respecting such & award, pọn- 


tains no ‘mufficient ‘provision con 
Pra im | IG j ra, påta‘ ig ye Sha f „f EEA 


eee zi Nee Tg ce SP ae eg n 
ay 4. 4 ae 4 yoo, PÅPPEALS.': Lori > p! i 


a “39. AI ) An ANY shall lie ‘fom the follow aie T ‘under this Act 
2 (and from no they G ‘the Court authorised ‘by law 


‘Appealable 'ordegs. s anif “tb “hear | ‘ap from’ s decrees of ‘the „Gourt 
paming the orderi —"! ` orn 
a ‘ “}} aes gza . ty ster vt. : ` arl: at i l ' a aa 
“An order—_ i ae ay Facts ot 
i) an arbitration : i 






ar or) 


L) on'an award stated in théform of a special case ; 

= « Git), modifying ør correcting.an Award yi: +94. 

iv) filing or refusing to file an arbitration agreement ; 

_ (vy) dlink csc legal, proceedings where. there is, et 
agreement ; : ‘soul bes, i)a SB iie aiae” a rÀ tir O5 t 


A TE 
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A sctting aside op refusing to set aside an award : ; 
‘ded d that the ions of this section shall not oe A any order 
passed by a Small, Cause Cart 
© (2) No second appeal shall ‘lié from an order passed in ap under this 
section, but nothing in this section ee affect or take away any ng appeal to 


ls Majesty in Council. « .. Fe eae 
Ta SEN mai M sen oe 
‘Small Cause Court not to . 40. A Small Cause Court shall have no jurisdic- 
have jurisdiction over arbitra- tion over ‘any arbitration proceedings or over any 
nas ag arbitrations in suits application arising thereout save on application made 


oj), +p, Under section 21. oo 
Procedure and powers’ ‘of 41.’ Subject to the provisions of this Act and of 
Court. ©: rules made: thereunder — 


a) the rovisions ‘of the Code of Civil Procedure, 1908, shall apply to all 
ee ote the Court, and to all appeals, undér this Act, and 
(b) the Court shall have, for the purpose of, and in relation to, arbivaton 
, the same power of makinig orders in respect of any of the matters set 
out in the Second Schedule as it has for the , purpose: of, and in-relation to, any 
proceedings before the Court’: 


” Provided that nothing i in clause (b) shall be taken to prejudice any’ power 
which may be vested in an arbitrator or umpire for making orders with rape to 
any of such matters. 


© 42. “Any notice required by ‘this Act to be secved otherwise than thiougly the 
_. Court by, a party to an,arbitration agreement :or by an 
sees of notice By pary arbitrator or umpire shall, þe serveď.in the.manner 
provided į in the arbitration agreement, or if there is no 
such provision, either— 
(a) by delivering it to the person on whom it is to be served, or 
(b) by, it by post in a letter addressed to that person at his usual or 


last kno n, place of a or business in British India ane Sept red Unde Chapter 
VI of the eer to poop at 


| (1) The ‘Court shall j issuc the same , processes 

_ Power of Court a a to re ‘parties and witnesses ‘whom. the. arbitrator or 

arbitrator. - ya umpire desires tq: examine ag, the ee ey ee 
. + Suits tried before it, ' ot:, uh > 


(3) Peno crsons failing to attend in accordance With such, proces, or making any 
other d t, or refusing to give their evidence, or guilty, of E ‘contempt to, the 
arbitrator or umpire during the investigation of the reference, he sybject.to the 
like.. disadvantages; penalties -and punishments by order of the .\Court‘on the repre- 
sentation of the arbıtrat®r or umpire as ee would ‘incur for’ the’ like, offerides in 
suits tried before the Court. ` ` - 


(3) In this- section the ' expression ` process?’ includes aoe: ‘and 

commissions'for the examination of witnesses and summonses to produce documents. 
Power to High Court’.to -> The: High Cpurt may make, rules. consistent 

make rules. i with: s Act as to— |, rath ony ny! ' 

(4) the filing of awards and all iene consequtht theron or Padal 
thereto ; IA 
(b) the filing and hearing of special cases ‘and all proceedings SEEEN 
thereon or incidental thereto ; TE ai 

‘(c) the sthying’ ofany suit or procžeding in contravention of MTA 
agreement ; , e ePQEh, oe ee ee eee 
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i the forms to be used for the purposes of this Act; |‘: 
ı (e) generally, all proceedings in Court under'this Aét. 


- Crown to be-bound: ned (5. Parodia ofthis Act tall be Binding on 
a wn. a be ee vibe, mye Far 
"tl J rf 


46. Pic prov sidtnch Wie cep) abate i fection EE 

7, 12 and 37, shall apply to every arbitration under any 

Perre other enactment for the time beng force, as if the 
arbitration were pursuant to an itration agreement 

dud as if that other enactment were'an arbitration t, except in so far, as 
this Act is inconsistent with that other enactment or wk aay rules made hereunder: 


47... Subject tothe provisions of section 46, eo E ee 

provided by any law for the time being in force, the 

Bnet apply to all arbitra Drovisions of is Act shall apply to all arbitrations 
and tọ; all thereunder 

Provided that an arbitration award otherwise obtained may with the consent 

of all the ‘parties interested ‘be taken into consideration as a compromise or adjust- 
ment of a suit by any Court before’ which the sujt is pending. 

48. The provisions of this Act shall pot apply to any reference pending at the 

T commencement of this Act, to which the law in force 

renaving for ‘pending ‘refe- ‘immediately before the commencement of this Act shall, 

to y: notwithstanding any a a effected by this a continue 

app AE E i 


\' The ‘enactments specified ip the Third 
© Repeat nd amendmen “genetic £2 are hereby ed to the extent mentioned 
<- +" 7 Gn the fourth column 
{2) The enactments spécified'in the Fourth Schedule are hereby amended 
to the extent and rae manner ‘mentiohed i in the fourth column thereof. .. - 


po THE FIRST SCHEDULE ` 


yoo ~  * of) ry 


ua Te Unless otherwise exprtsly provided, the refererice shall bé to a slg arbitrator. 

2. If the reference is to'an'cven number of arbitrators, the arbitrators shal] appoint am umpire 
e a ee 

§. The arbitrators shall make their award within four months after entering on the refercace 
or after having been called to act’by notice in writing from any party to the arbitration agree- 
ment or within such timé as ‘the Court may allow. 

4- If the arbitrators have allowed their time to expire without making an award or hare 
delivered to any party to the arbitration agreement or to the umpire a notice in writing stating that 
eee ee aE 

5. The umpite’ shall make his award within two’ inonths of entering on the reference: or 
Within’ such extended time asthe Court may 


0 6, eee a a eae eee oie te 


aforesaid, 
pence ie adios oe Gere all geil na te writings and documents within 
their possesion or power respectively, which may or ed for, and do all other things 


which, during the proceedings on the reference, the arbitrators or umpire may, require. 
7: sone SRE Rey Peter tei me on tenis abd peters elasmins wider MaR 


8. The ddsta of the referenbe ahd award shall be in:the discretion of the arbitrators or umbire 
may direct to, and by whom, and in what manner, such costs or any part thereof shall be paid, 
and may tax or settl ie amount of costs to be so paid or any part thereof and may award costs to be 
paid as between | practitioner’ and ‘client. 
“anon SCHEDULE Ž 
si pami a + 4 Sed section’ 41.) YUD ge 
Powxas or Court. yee 7; ee 

1. .The.preservation, interim custody or sale of any goods which,are the subject-matter of 
the reference. i m 
a. Securing the amount in difference in the referen ce. i ' 


H 
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. -The detention, genic friars ei. dpc Mand authorising for any of the aforesaid 
beraa as to acs Giesdod they aoe Gieeca authorising for of the aforesaid 
purposes any person to enter‘upon or into any land or building’ih the possession of any party to the 
reference, or any samples to be taken, or any observation to be made, or experiment to 
ear eres haere inl earn ¢ purpose of obtaining full information or evidence 

aie na the appointment of a receiver. 

7 The appointment of guardian for a minor or perron of unsound mind for the purposes 
of aitatiar cdn. : 


) oe E 
OO T [See section 49 (1).] 
ENACTMENTS REPEALED.. 


af 











Year. _ No. p o Short title, | _ Extent of repeal. 
i r àl ezta’ A 4 
Á S o A no 
” 1899 ` “IX The ae Arbitration |The whole. 
1908 V Se ot td Ser Gian orl pe ei 
E S S (1) of section 104 of Second 
ee pE i SCHEDULE, l 
i ? EET VG ah MEN oy eer a a ‘ep ss 
a ey [See section 49 (2).] ` 
EMAQTMENTS AMENDED 
Year. | No. | Short title ` | a Amendments. 
oe ' \ 
S Q 4 
1 XX [The Religious Endow- | (e) In section 16— 
; es, "oo" p ments Act, 1863. . ' Le (i) for.the words and figure “‘ Chapter VI of 
. the Code of Civil Procedure” the words 
' and “ Chapter IV af the Arbi- 
) tration Act, 1940 ” shall be substituted ; 
eae ~- (#) for the words and figure “ section 912 of 
said Code” the words and 
' Ai tame of the said Act” be 


| (b) Insection ar S E eases Spee: 
oe tt yoa ti fo tbe words and Sree 


E 
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r of bei tay BE ogah adb ah oa 5 cer ra Li i ` rt! a: Jo EO 
Year.. ` No.. Hg -ut Sbort tite.: h9? a ae Gong ‘ ‘ ee A ra Od ote 
‘afl { E T one Ql a pe! E ato ar 1 ve! — ce et i3 
I '2 Hki , rg at Oy d i “i a Bee ok ds. ee ete 
LS 
fani tiu u h | ro! 1c footy T for ` for “Artile 178" the DoT shall be 
“178. nae y“ 'The ‘date of 
Arbitration Act, days slog trie 
“hay r the fil- notice of the 
i dar N lagin E PE making of 
‘ te { r af | the award ” 
1910 Ix The Indian: ey Inrccton 5 for the e “ 1899 ” the figure 
T : “1940.” l. be substituted. - — 


(i) for the figure “ n 


anaa 
ie rRe (3) inp vodi ‘ other 
ee ee 
Ma iris docx shes SSO Pe ect- 
‘matter’ of the ar tration ” nail’ be 
` omitted. 








THE COAL MINES SAFETY T Dine: ACT, 1940. 


— Pars — 


Acr No. XI oF 1940. j l 
[26th March, togo. 
| An Act to amend the Coal Mines Safety (Stowing) Act, 1999: f 
WHEREAS it 15 soe to amend the Coal Mines Safety (Stowing) Act, 1939, 


sali appearing ; It is hereby enacted as follows :— 


‘I. This Act may be called Toe Coar Mines 
eee SAFETY ' (STOWING) AMENDMENT ACT, 1940. 


‘Th the’ preamble: to the Coal Mines Safety (Stowing erein- 
after referred to as the said J Sree EE te 


7 pmneithent. of preamble’ tö. the words “ and e operations ” shall be att 


Act XIX of 1999. ya and: for the word ‘ tion ”, where it occurs for the 
second: time, the word ‘“ operations ”? shall be sul tituted. 
Amendment of section 6, ` g, a E 6 er theaad Acie 


Act XIX of 1989. 

i “(ay the brackets and words “ (not being territory which has been declared 
under section 5 of the Indian Tariff 1934, to be foreign territory for the pur- 
poses of that section) ” shall be omitted ; 
oe (b) after the Wordi” ‘a duty of customs ” the brackets and words ‘“‘ (which 
shall be in addition to any duty of customs for the time being leyiable under any 
other Act) ” shall be inserted. 

4, In section 7 of the said Act, for the words, iira and brackets “ deter- 
i mined in like manner to that provided in sub-section (1) 
“Amendment of section 7 ‘of section 144 of the Government of India Act, 1935 


Act XIX of 1939. the words determined in such manner as may be 
prescribed ” shall be substituted. 

Amendment of section 8, u o5. In sub-section (1) of section 8 of the said 
Ba as e -Act — 


* (a) the word “and” at the end &f clause (i) shall be omitted ; , 
i after clause-(#) the-following clauses-shall be added,-namely += 
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‘£ (at): the execution of operations’ other‘than stowing 1 in, pin uerai of the 
objects Act; and fe e ano 
(io) the aroei of a work: connected with safety in mines.’ 


6. In'sub-section’ (3) of settiot’-g' of the gaid Act, after the word “ stowing,” 
where it occurs for the’seddiid time, the words “ or any 
Ace MEY of t, 08, section’.9, other operation ĵ ‘towards which assistance may. be 
1939. -e sare under this ‘Act’},shall be inserted. . 


aes n = bu Ai R e - In mib-section (2) of'section 2 of the sdid Act, 
ent of: section 1, : 
Pe i mr (5) peo wane 8 elaust ane ee inserted, 
$ bb)’ the determination of the’ net’ proceeds of thé ini6F ex excise for the 
dti 9 f Fae eee SA SE CE ’ AN di Lp F 
purposes @ f section, T: 


et e L a > 14 r rad .f ta i ‘ ro 
! iy ? et I ue FEG “yy G 
` THE INCOME-TAK. “LAW ’ AMENDMENT: ‘cr, 1940. 
Pa [] ‘D j’ “acd = - 
ae 2 ee a er aaa EEO. Sei R a ie a 
*, “Aor, No. xy, OF:' TAO (3 m4 u 


] I . i i ‘ “aly bre “ch aoe Jt D E e, ‘ ? 


as he a E | [26th March, 1940- 
Coo An deisio amend iha Lám 'rilaiing 30 Inomme-tax 
E it is expedient to amend the law see to ińtóme-tax' for the pur- 
poses hereinafter appearing ; _ is hereby enacted ollows =— 


j ‘ie p 1 ) ‘This Act. may, be’ called THE Income-Tax 
Shart title and extent ieee Adi, a 
- (2) 'I liene to tir whole of British India: 7 ag 


: _ 2, In section 1I ofthe Indian Income-tax (Amend- 


Anema ot wee VAL ok ment) Ac Act, 1989, for clause (a) of sub-clause (it) of 
1939. Se 3 : ae (b). the toll ang clause shall be substituted, 
, nam yo 7 


* (a) after the word “ equivalent ” the words... s eroi assets 'are ships 
other than' ships ordinarily prying. on inland waters,”? shall: bẹ inserted, ‘and after 
the word “ prescribed ” the ollowing: words stall be added, namely : — 


“and in any other casė, to- such pae on the written down ' valié 
thereof as may in'any case or class of cases prescribed ”? ’. 


Amendment of section 35, g. In section of the Indian ieee Act, 
Act XI of 1922. ' 1922, (hereinafter ferred to as the said Act),— 


(a), in sub-section (1),— 


Dae “ cecennedo onde: the words “ or refund order ” shall 
S eatea eee Cees oe a oo aa 


shall be substituted ; Eats 
<i dhe Hest pN, aaa a wo eee ievadi Torrid 
a refund shall beinserted ; ` Joa laoa 


(b) in sub-section (3), after -the words “‘ enhancing the peter aia ” the 
words ‘* or' reducing a refun > għall beinserted.. >. L 


Amendment of section 54 4. In faut (3) of section 54 of the said 
Act XI of 1922. Act,— 

(a) ‘after clause ( tg) the following Asien shall > inserted, namely :— 

“ (gg) of any suc iculars, releyant to any inqwry into a charge of mis- 
conduct in connection wi jicome-tax’ against a lawyer or d 
accountant, ' tó ‘the authority referred ‘to in sub-section (3) -of - ‘section 61, en 
exercising the fiinctions referted t6 in that sub+sectign,” 5.00 i) sron 
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, (b) in sub-clause (m), before the words “ so much.of such particulars” the 
word “of” shall be inserted. 


5 5. In'section 58S of the said Act, the words “ and 
aaa section a super-tax ”, in both places where they occuf, shall be 
omitted. l 


‘Amendment of section 64, 6. To section 64 of the said Act the following sub- 
Act XI of rgaa. section’ shall be added, namely :— 


t “ (5) The provisions of sub-section (1) and sub-section (2) shall not apply 
and shall a deemed never at any time to have applied to any assessee— 

(a) on whom an assessment or re-assessment for the purposes ‘of this Act 
has been, is being or is to be made in the course of any case in respect of which a 
Commissioner of [ncome-tax appointed without reference to area under sub-section 
(2) of section 5 is exercising the functions of a Commissioner of Income-tax, or 

(b) where by any distribution or allocation of work made by the Com- 
missioner of Income-tax under ‘sub;section, (5)'of section 5, a particular Income- 
tax Officer has been charged with the function of assessing that assessee, or, 

(c) who or whose income is included in a class of persons or a class of incomes 
specified in any notification issued under sub-section (6) of section 5, 
but the assessment of such person, o the proceedings for such assessment 

before or after the rst A of A 39, shall be made by the Income-tax 

cer for the time being charged e ction of making such assessment by 

the Central Board of Revenue or by the TS of Income-tax to whom he is 
subordinate, as the case may be.” 


Insertion of new section 67B 7. After section 67 A of the said Act the following 
in Act'XI of 1g22* ' section shall be inserted, namely :— b ah in ii 


“67B. If on the ist day of April on any: year. provision has not yet been 
made by an Act of the Indian Legislature for the 
i Act. to have ee ‘charging of income-tax for that year, this Act shall 
ge eral oa on for ONES nevertheless have effect until such provision'is so made 
f as if the provision in force'in the preceding year or the 
provision proposed in the Bill then before the | Legislature, whichever is more 

favourable to the assessee, were actually in force:’’, 
8. In the Schedule to the said Act, ‘in (b) of the sond rule, after 
T of Schedule, de won uo Se pa SE the words 
Act XI of 1g22. | “ arrived at by adjusting the surplus or deficit ” shall 
be inserted, and the words “after adjusting such 

surplus ” shall be omitted. 

o. No assessment made in ‘accordance with sub-section G) ) of section 64 of 
the said Act before the goth day of December, 1939, 
Validity of certain pares and no proceedings taken in the course of, or for the 


ments and 
opener ence of, so making any assessment before that date 
e a aie oe continue to be: fnvglid by reason of anything 


PEET in ubacio fe 1) and (2) of section 64 of the said Act.. 


Repeal of Ordinance EX of . 10. The Income-tax (Removal of. Difficulties and 
1989- Validating) Ordinance, 1939, is hereby repealed. 





THE RESERVE BANK OF INDIA (SECOND AMENDMENT) ACT, 1940. 


t 


AG No. XI OF 1940. 
! : [26th March, 1940. 
dn Act frtes to ameni the Reserve Bank of Indio Act 1934. 


* WHEREAS it is expedient further.to amend the, Reserve Bank of India = 1934, 
for the purpose hereinafter ‘appearing,; It is hereby enacted as follows :—. oe 
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1. This Act may be called THe Reserve BANK OF 


ee Inpia (SECOND AMENDMENT) AOT, 1940. 
2. PHC HOR (gt ne eetye Pan ces 1934, as adapted and modified 
in accordance with the edule to the India and 
Eaa. t of section 4, Burma (Burma Monetary Arrangements) a 1937 
ne (hereinafter referred to as the said Act), after 
' section (4) the following sian emir A — q 
“ (4A) Without prejudice to the validity of any registration made before the 


commencement of the Reserve Bank of India Second Amendment) Act, 1940, no 
person shall, after the commencement of that Act, be registered as a shareholder in 
respect of any shares held by him whether in his own name or jointly with another 
Bn ee ee 
entitled to payment of any dividend on such shares or to exercise any of the 
eae eee cee a yay eee nore 
e shares.” 


g. In sub-section (2) of section 56 of the said Act, 
pama | after the words “ registered in his name ” the following 
Jt words shall be inserted, namely :— 
‘or that any shareholder, to whom, the isions of sub-section (4A) of 
cena ion 4 apply, apply, i is the holder of shares in excess total nominal value of twenty 


THE PARSI MARRIAGE AND DIVORCE (AMENDMENT) ACT, 1940. 


Aar No. XIV oF 1940. l 
i [6% April, 1940: 
An Act to amend the Parsi Marriage and Divorce Act, 1996. i 
WHEREAS it is expedient to amend the Parsi Marriage and Divorce Act, 1936 ; 
It is hereby enacted as follows :— 
1. This Act may be called Tae Pars MARRIAGE 


Serene AND DIVORCE (AMENDMENT) ACT, 1940. : 
Amendment of section 40, 2. In section 40 of the Parsi Marriage and Divorce 
Act II of 1996. Act, 1936,— 


(a) in ‘sub-section: (1), after the words “the husband shall ” the. words 
« while the wife remains chaste and unmarried ” shall be inserted ; 
(b) -in clause (a) of sub-section (1), the words “ while she remains chaste and 
unmarried ” shall be omitted ; 
(c) after sub-section (2) the following sub-section shall be added :— 
isi ee en se a E a a 
e either under thé provisions of the Parsi Marriage and Divorce Act, 1865, 
or under the provisions of this Act, the Court, if satisfied that the wife has remarried 
Soe en ee 


_ THE EXCESS PROFITS TAX ACT, 1940. 


Hesine XV OF 1940. . 


` [6th April 1940. 
PE E EE AIAR ee ree EIA eee : 
Waerzas it is expedient to i a tam on excess profits arising out of-certain 


businesses in ‘the conditions ing during the present hostilities ; It is’ hereby 
enacted as follows :— =~ °° - Gee te ee. TA zo ; 
I—7 «a 
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Short title, extent and com- a. (1) This Act may be called Toe Excess 
mencement Prorits Tax ACT, 1940. 

(2) It extends to the whole of British India. 

3) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint. 

Bene 2. In this Act, unless there is anything repugnant 
is i in the subject or context, — 

(1) “ accounting period ” in relation to any business means— 

(a) where the accounts of the business are made up for successive periods of 
‘twelve months, each of such periods ; 

l (b) in any other case, such period as the Excess Profits Tax Officer may 
determine : 

Provided that in de ining any sarah period under sub-clause (b) 
the Excess Profits Tax Officer shall have regard to the period, if any, which is, or 
has been, determined as the previous year for that business for the purposes of the 
Indian Income-tax Act, 1922 ; 

(2) “ Appellate Assistant Commissioner” means a person appointed to be 

e Assistant Commissioner of Excess Profits Tax under section 3 ; 
(3) ‘average amount of capital” means the average amount of capital 
employed in any business as computed in accordance with the Second Schedule ; 

(4) “ Board of Referees ” means a Board of Referees appointed under 
section 3 ; 

(5) “ business ” includes any trade, commerce or manufacture or any 
adventure in the nature of trade, commerce of manufacture or any professton or 
vocation, but does not include a profession carried on by an individual or by 
individuals in partnership if the profits of the profession depend wholly or mainly 
on his or their personal qualifications unless such profession consists wholly or 
mainly in the making of contracts on behalf of other persons or the giving to other 
persons of advice of a commercial nature in connection with the making of contracts : 

Provided that where the functions of a company or of a society incorporated 
by or under any enactment consist wholly or mainly in the holding of investments 
or other property, the holding of the investments or property be deemed for 
the purpose of this definition to be a business carried on by such company or 


an Ap 


society : 

Provided further that all businesses to which this Act applies carried on by 
the same person shall be treated as one business for the purposes of this Act ; 

(6) “ chargeable accounting period ” means— 

(a) any accounting period falling wholly within the term beginning on the 
ist day of September, 1939, and ending on the 31st day of March, 1941, and 

(b) where any accounting period falls y within and partly without the 

said term, such part of that accounting period as falls wjthin the said term ; 

(7) “ Commissioner’? means a person appointed to be a Commissioner of 
Excess Profits Tax under section 3 ; 

(8) “company”? means a company as defined in the Indian Companies 
Act, 1913, or formed in pursuance of amAct of Parliament or of Royal Charter or 
Letters Patent, or of an of the Legislature of a British pe N or of a law of 
an Indian State, and includes any foreign association whether incorporated or not 
which the Central Board of Revenue may, by general or special order, declare to 
be a company for the purposes of this Act ; 
- - (g) “ deficiency ” of profits means— 

(i) where profits have been made in any chargeable accounting period, the 
amount by which such ‘profits fall shogt of the. standard profits ; 
i (ti) where a loss has been made in any chargeable accounting period, the 
amount of the loss added to the amount of the standard profits ; i 


3 
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(10) “ director’ includes any person pne the PR of a director 
by whatever name called and also includes any person 
(1) is a manager of. the company .or concerned in the management of the 
iness ; and 


i) is E out of the -funds of the business ; and 

#1) is the beneficial owner of not less than twenty per cent. of the ay 
share capital of the company ; 

(11) “ dividend ” has the meaning assigned to the expression in section 2 
of the Indian Income-tax Act, 1922:; ` 

a “ Excess “Profits Tax Officer” means ‘a person appòinted to be an 
Excess Profits Tax Officer under section 3; 

a ) “income ’ has the meaning assigned to the expression in section 2 
of the Indian Income-tax Act, 1922 ; 
(14) “ fixed, rate ”, in relation to dividends on share capital, other than 
ordinary capital, includes a rate fluctuating in accordance with the maximum 
rate of income-tax ; 

{15) Inspecting Assistant Commissioner’? means a person appointed to 
be an Inspecting Assistant Commissioner of Excess Profits Tax under section 33, 

a) ‘loss? means a loss computed in the same manner as, for the pur- 
poses o this Act, profita are to be computed ; l 

17) “ person ’ Ea a Hindu undivided family ; 
18 A a rescribed by. rules made under this Act ; 
T “ profits ” ts as ccna. in accordance with the First 

Sched 

(20) i ad profits ” means NE codes as s computed i in accordance 
with the provisions of section 6 ; 


(21) “ statutory -percentage ” means—" 

(a) in relation to a business carried on by a ara corporate a than a 
company the directors whereof have a controlling interest therein); cight per cent. 
per annum ; 

(b) in relation to any óther business, ten per cent. per annum : 


Provided that in relation to any decronse of capital the statutory percentage 
shall be in all cases six per cent. : 


Provided further that where the business was commenced on or after the 
ist day of July, 1938, the foregoing percentages shall be increased from eight, ten 
and six per cent. to ten, twelve and eight percent., respectively ; 


(22) “written down value ” has the meaning assigned to that expression in 
sub-section (5) of section 10 of the Indian Income-tax Act, 1922. 


3. (1) There shall be the following classes af excess 
, Excess profits tax authorities. ¢ profits tax authorities for the purposes of this Act, 
namely :— 
the Central Board of Revenue ; 
- (o Commissioners of Excess Profits Tax; ! 
(c) Assistant Commissioners of Excess Profits Tax, who may be dike 
late Assistant Commissioners of paces Profits mae or Inspecting Ausistant Com. 
amissioners of Excess Profits Tax : | 


(d) Excess Profits Tax Officers ; 
(e) Boards of Referees. 


(2) Every Commissioner of a Profits Tax, Appellate Assistant Com- 
missioner of Excess Profits Tax, Inspecting ‘Assistant Commissioner of Excess Profits 
Tax and Excess Profits Tax Officer shall be a person-who is-exercising the functions 
of Commissioner of Income‘tax, Appellate Assistant Commissioner of Inchme-tax, 
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Inspecting Assistant Commissioner of Income-tax and Income-tax Officer, res- 
pectively, under the Indian Income-tax, Act, 1922. 

3) The ‘Central Board of Revenue shall, subject to the provisions of sub- 
section 3) appoint such persons as Commissioners of Excess Profits Tax, Appellate 
Assistant Commissioners of Excess Profits Tax, Inspecting Assistant Gommissioners 
of Excess Profits Tax and Excess Profits Tax Officers as it thinks fit and such persons 
shall perform their functions in respect of such cases as the Central Board of Revenue 
may assign to them : a . 

Provided that such directions shall be made entirely at the discretion of the 
Central Board of Revenue, and, in particular, it shall be competent for that Board 
to assign a case or class of cases to an officer who is not exercising in respect of that 
case or class of cases the corresponding functions in relation to the charge of income- 
tax under the Indian Income-tax Act, 1922. ) : 
(4) All officers and persons employed in the execution of this Act shall 
observe and follow the orders, instructions and directions of the Central Board of 
Revenue : es i ‘ 

Provided that nothing in this sub-section applies to a Board of Referees : 

Provided’ further that “no such orders, instructions or directions shall be 
' given so as to interfere with the discretion of the Appellate Assistant Commissioner 

in the exercise of his-appellate functions. i l . 

(5) A Board of Referees shall consist of not less than'three and not more 
than five persons, of whom not less than‘one-half shall be non-officials having business 
experience, and one shall be a judicial officer who has exercised the powers of a 
District Judge or who: possesses such qualifications as are normally required for. 
appointment to the post of District judge, and who has held judicial office for a 
period of not less than ten years. po oo 

(6) Subject to the provisions of sub-section (5), the Gentral Government 
may make rules regulating the formation, composition and procedure of Boards 
of Referees. | 
_ . 4: -Subject to the provisions of this Act, there shall, in respect of any busin 

Pie. to which this Act applies, be charged, levied and pai 

a on the amount by which the profits during any charge- 
able accounting period ‘exceed the standard profits a tax (in this Act referred to as 
“ excess profits tax’’) which shall, in of any chargeable accounting period 
ending on or before the gist day of 1941, be equal to fifty per cent. of that 
excesa and shall, in respect of any chargeable accounting eriod beginning after 
that date, be equal to such’ percentage of that excess as noe fixed by the annual 
Finance Act : . | "a o 

Provided that any profits which are, under the provisions of sub-section (3) 
of section 4 of the Indian Income-tax Act, 1922, exempt from Income-tax, and 
nea oon an e Ee ia ne ae Se exempt from excess profits 
tax under this Act. 

5. This Act shall apply to ay business of which any part of the profits made 

E T during the chargeable accounting period is chargeable 

ppii i to income-tax by virtue of. the provisions of sub-clause 

(i) or sub-clause (t) of clause (b) of sub-section (1) of section 4 of the Indian Income- 
tax Act, 1922, or of clause (c) of that sub-section : » l 

: — -Provided that this Act shall not apply to any business the whole of the 
profits of which accrue or arise without British India where such business is carried 
on by or on behalf of a person who is resident but not ordinarily resident in British 
India unless the business is controlled in India : = 


__  - Provided further that where the profits of a part only of a business carried 
on, by, a person who is not resident im British India or not ordinarily-so resident 
accrue;jor arise in British India,or are deemed under the Indian Income-tax Act, 
1922,80 to accrue or arise, then, except where the business being the. business of a 
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n who is resident but not ordinarily resident in British India is' controlled in 
india, a, this Act shall apply only to such of the Duane, ne puch aria 
ail the puircoses of dis her be eemed to be a separate business. 


6. (1) For the purposes of this Act, the standard profits of a, business in 
Pree ee relation to any chargeable accounting iod E 
ee subject to the provisions of sub-sections 6 and (4), be 
an amount bearing to the profits of the business d the period, if in 
respect of that business a standard period is available, the same proportion as the 
chargeable. accounting period bears to the standard a 

Provided that if the average amount of capital employed in the business 
during such chargeable accounting period is greater or less than the average amount 
of capital employed during the standard period, such amount shall be increased 
or decreased, as the case may be, by an amount calculated by applying the ADIY 
percentage to the amount of such increase or decrease : 

Provided further that in the case of a business which was misd on or 
after the gist day of March, 1936, the standard profits shall, at the option baat 
person carrying on the business, be an amount calculated by a pling the ata 

ears to the average amount of capital employed in th usiness aaa 

ble accounting period. 

(2) For the purposes of this section the standard period shall, at the- opaom 
of the person carrying on the Par DGN E= i 

(a) the “ previous m as determined under section 2 of the Indian 
Income-tax Act, 1922, for the purpose of the income-tax assessment for the 
ending on the gist day of 1937, or the previous year as so deenaa ioe 
the year ending on the 31st day of March, 1938 ; or 

b) the “ previous year ”?” as so determined for the year ending on the gist 
y of 1937, and hat for the year maing on the gist day of March, 1939 ; 


previous year ” as so dasane for the year ending on the 31st 
nel of Va 1938, and that for the year ending on the 31st day of March, 19939 ; 


(d) the “ previous year ” as so determined for the year ending on the gist 
day of March, 1939, and that for the year ending on the 31st day of March, 1940 : 

Provan na i0 RO tase Aiai Any pared Or teas phan nine months be taken 
as a standard period. 


(3) If, within the period specified in the notice issued under sub-section (1) 
of section 13, the person ing on the business makes an application to the Excess 
Profits Tax Officer in this , the Excess Profits Tax cer shall refer the 
application to the Board of Referees, and if the Board is satisfied that during the 
standard period the profits of the business were less than might at the beginning of 
that period have been reasonably expected, it may direct that the standard profits 
shall be computed as if thg profits during the standard period were such greater 
amount as it thinks just : 

Provided that such amount shall not exceed the statutory of the 
average amount of the capital employed in the business unless the is satis- 
fied that to some specific cause peculiar to the business it is just that a greater 
amount should be allowed. 

(4) The standard profits shall be taken to be rupees thirty-six thousand 
in any case in which the standard profits computed in accordance with sub-section 
(1) are less than this sum: 


Provided that if the chargeable RERE period is greater or less than 

one year the sum of rupees thirty-six thousand or the purpose of this sub-section 
be increased or decreased proportionately à 

(5 Where -the standard period includes any period prior to the commence- 

III of the Government of India Act, 1935, during which Burma was 
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part of British India, there shall, in computing the standard profits of a business 
under. this section, be excluded from the profits of the business during the standard 
period so much of such profits as arose or accrued or were received in Burma unless 
such profits are also included in the oe of the business during the chargeable 
accounting period.’ - 


-7. Where a deficiency of profits occurs in any ble accounting period 

in any business, the profits of the business chargeable 

Bale on occurrence of with excess profits tax shall be deemed to be reduced 

i ah - and relief shal be granted in accordance with thé 
following provisions :— 

-— - (a) the aggregate amount of the profits so chargeable for the previous charge- 
able accounting periods shall be deemed to be reduced by the amount of the defi- 
ciency of profits and the amount of excess profits tax payable in respect thereof shall 
be deemed to be reduced accordingly and the relief necemary to give effect to the 
reduction shall be given by repayment or otherwise ; 

(b) where the amount of the deficiency of orani exceeds the aggregate 
amount of the profits so chargeable for the previous chargeable accounting periods, 


or where there is no ‘previous ble accounting period, the balance of the 
deficiency of profits or the whole of the deficiency, as the case may be, shall be 
applied in reducing any profits so chargeable for the next uent chargeable 
accounting period, and if and so far as it exceeds the amount of those profits, any 
profits so, ble for the next subsequent chargeable accounting period and 
sO on. 

- 8. (1) Hi nih ae ey cig Sn Wi opt eh tie ii, 


the business ‘shall, “subject to the provisions of this 

a and amalga- section, be deemed for all the purposes of this Act, 
except for the purposes of determining the amount of 
oats statutory percentage to have been discontinued, and a new business to have 


commn 


(2) Where the change took place before the ist day of September, 1939, 
gerne rag eae all ela ee ee 
the persons carrying on the business after change may, by notice given in 
ae before the prescribed date to the Excess Profits Tax Officer, elect that, for 

ee of the provisions of this Act relating to the computation of standard 
the business shall not be deemed to have been discontinued. 

(3) A business shall not, for the purposes of the provisions of this Act 
relating to the computation of standard profits, be deemed to be discontinued by 
reason of any change occurring on or after the ist day of September, 1939, in the 

persons carrying it on, and ide standard profits of the business in relatiori to any. 
chargeable accounting oo shall be computed accordingly, and, in particular, 
in computing the capital employed in the business after the no regard shall 
be had to an consideration given in respect of the trangfer of e business or any 
of the assets thereof on the occasion of the change. 

(4) Where, on or after the 1st day of September, 1939, two or more busi- 
nesses are amalgamated, the resulting business shall be treated afor the pra 
of the provisions of this Act relating to the computation of standard profits 

(a) it had been in existence throughout the period daring which there were 
in existence any of the former. businesses; > 

: (b) any profits made or losses eured or capital employed in any of those 
former businesses had been made, incurred or employed in the resulting business ; 
and 

.(c) any assets ofgany of those former businesses had become assets of the 
resulting business when they became assets of the former business; 

, in computing the capital’ employed in the resulting business, no 
° ook gimp computing the capital cmployed inthe resulting busines, no 
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those former businesses or any of the assets thereof on the occasion of the amalga- 
mation. ` a 
(5) Where, on or after the 1st day of September, 1939, part of a business is 
transferred as a going concern, by the person theretofore carrying it on to another 
n, the part transferred the part not transferred shall each be deemed 
the purposes of the provisions of this Act relating to the computation of standard 
profits to be a continuation of the original business, and the said provisions, including 
the provisions of this section relating to amalgamations, shall apply accordingly, 
subject to any necessary modifications : 

Provided that, for the purposes aforesaid, such apportionments shall be 
made of the profits made, ne losses incurred, and the capital employed, in the 
original business, and of any assets of the original business as may appear to the 
Excess Profits Tax Officer, or on appeal in the prescribed time and manner to the 
Board of Referees, to that Board, to be just. 

(6) Notwithstanding anything in the foregoing provisions of this section, 
where a business was carried on immediately before the 1st day of April, 1936, and 
that business, or the main part of that business, was transferred after the said day 
and before the 1st day of September, 1939) by the n carrying it on to another 
person, the Excess Profits Tax Officer, c is satisfied that the business carried on 
after the transference was not substantially different from the business or part 
transferred, shall, on the application of the person carrying on the business after 
the transference, treat that for the purposes of the provisions of this Act 
relating to the computation of standard profits, as if he had carried on the transferred . 
business or part of the business as from the date of the commencement of that’ 
business, subject, however, to such modifications (including modifications as res- 
pects the computation of capital) as he may consider just. 

(7) Where, on or after the 1st day of September, 1939, a partner in a firm 
carrying on a business to which this Act applies dies, then notwitbstanding anything 
contained in sub-section (1) any deficiency of profits in respect of any chargeable 
Se A Ea a T a R not been 
fully applied in reducing the profits of any chargeable accounting period under 
section 7, be carried forward and applied in reducing any profits from the same 
business carried on by the surviving partner or partners in the first chargeable 
accounting period after the death of the partner, and if and so far as it exceeds the 
amount of those profits, in reducing any profits from such business in the next 
subsequent chargeable accounting period and so on. 

g. (1) Where any interest, a other annual payment, or any royalty, 
A or rent, is paid by one com to another company 
Paice Connerted EPRE and one of hase companies a, subsidiary of the other, 
or both are subsidiaries of a third company, the capital, profits and losses of both 
companies shal] be computed for the purposes of this Act as f— 
in the interest, annuity, annual payment, royalty or rent were not payable ; 
b) any debt in respect of which any such interest is payable did not exist ; 


(c) any asset in respect of which any such royalty or rent is payable were the 
property of the company paying the royalty or the rent. 
8 Where l 

; a) a company (hereinafter referred to as “the principal compan ”) is 
resident in British India and is not a subsidiary of le com a in 
British India ; and as sae 

___ (b) during the whole or any part of chargeable accounting period of the 
po company, another company, whether or not resident or carrying on 

ess within British India (hereinafter referred to as “ thessubsidiary company ”) 

is a subsidiary of the principal company, , 
the following provisions of this section shall, subject to the provisions of section 5, 
have effect in relation to that chargeable accounting period. | 


an 
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(3) If the subsidiary company is a subsidiary of the principal company 
throughout the chargeable accounting period, such capital employed in, and 
profits or losses arising from, the business of the subsidiary company as is employed 
OT arise in— 

(i) the chargeable accounting period ; or 
(t) any year constituting or comprised in the standard period of the principal 
company, j 

be treated for the purposes of this Act as if it or =T were capital employed 
in, or as the case may profits or losses arising from, the business of the prin- 
cipal company. | 

(4) If the subsidiary pillars E is a subsidi of the principal company 
during part only of the accounting period, the excess or deficiency of 
a E e ta ck aes a ete 
increasing or, as the case may be, the excess or deficiency of profits of. 
the principal company for the whole period and shall not be deemed to be an 
excess or deficiency of profits of the subsidiary sui suse 

-In this sub-section, the ression “‘ excess’? and “ deficiency ” mean, in 
relation to profits, an excess or deficiency in relation to the standard profits of the 
subsidiary company or, as the case may be, the principal company. 

(5) In any case to which sub-section (3) or sub-section (4) applies, didi 


alteration, if any, of the periods which would otherwise be the ble accounting 
periods of the subsidiary company shall be made as the Central of Revenue 
may direct. 


(6) For the purposes of this section, a company shall be deemed to be a 
subsidiary of another company if and so long as not less than nine-tenths pf`jts 
ordinary share capital is waed by that other company, whether directly or through 
another company or other companies, or partly de opd or partly through another 
company or other companies. 

(7) The amount of ordinary share capital of one company owned by a 
second company through another company or other companies, or partly directly- 
and partly through another com any or other companies shall be determined in 
accordance with the provisions of the Third Sched 

(8) In this section and the she Schedule ees to ownership shall be 
constru ee and the expression “ ordinary.share 
capital ”, in relation to a company, means all the issued share capital (by whatever 
‘Dame called) of the company, other than capital the holders whereof have a right 
to a dividend at a fixed rate but have no other right to share in the profits of the 
company. 

(9) The principal company shali be entitled to allocate to its subsidiary 
company or companies the respective proportionate shares of the excess profits 
tax payable by the whole group. 

l (10) The excess ts tax payable by virtue of this section by the principal 
company in respect of the profits of any subsidiary company shall, for the purposes 
of section 12, be deemed to have been paid by the subsidiary company and not by’. 
the principal company. 


10. So aaa eg au Aree anal ap neaeiee Soke 


pore which are or would be chargeable to excess p 
AECA eae: enter into a fictitious or artificial transaction, or a 
out any fictitious or artificial operation. 


Explanation.—For the purposes of this section an artificial transaction or 
operation includes every device of whatever nature adopted for the purpose of 
presenting the accounty of a business in a misleading form or manner with intent 
to evade or having the effect of evading any obligation imposed by this Act. 


À o (2) ig such transaction or operation shall be treated as null and void oe 
the purpose of computing the excess profits tax payable under this Act. 


t 
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(3) If the Excess Profits Tax Officer is satisfied that any person has acted 


in contravention of the provisions of sub-section (1), he may with the previous 
approval of the Inspecting Assistant Commissioner direct that such person shall 
pay, in addition to any excess profits tax for which he is or would, but for such 
transaction or operation, be liable, a penalty not exceeding the tax evaded or 
sought to be evaded. 


ri. (1) The Central Government may by notification in the official Gazette 

ura make provision for the ing of relief in cases where 

a BA double both ee profits tax eae iki Act and excess profits 

; tax under any-law in force.in the United Kingdom, in 

any Indian State, or in any other of His Majesty’s Dominions have been paid 

upon the profits of any business if it appears to the Central Government that the 

laws of the United Kingdom or of that Indian State or of that other part of His 

Majesty's Dominions provide for nding relief in respect of excess profits 

tax charged on profits both in the Uni Kingdom or in that State or in that part 
and in British India : 

Provided that where under section 19 of the Finance (No. 2) Act, 19939, 
national defence contribution has been paid in the United Ringdon in lieu of 
excess profits tax, that portion of the national defence contribution so paid which 
18 equ to the excess profits tax which would otherwise have been payable shall, 
for the urposes of this sub-section, be deemed to be excess profits tax paid in the 
United Kingdom. l 

(2) If any person, who has paid excess profits tax under this Act for any 
chargeable accounting period in respect of profits arising outside India in a country 
the laws of which do not provide for any relief in respect of excess profits tax charged 


-in British India, proves that he has paid excess profits tax under the laws of the 
, said country in respect of the same profits, he shall be entitled to the deduction from 


the excess eae tax payable in British India of a sum equal to one-half thereof or to 
one-half of the excess profits tax payable in the said country, whichever is the less. 


12. (1) The amount of the excess profits tax payable in respect of a business 

for any chargeable accounting period diminished by 

Allowance of excess profits any amount allowable by wa of relief under the pro- 
tax m computing income for ei ‘ Tey i 

income-tax purposes. visions of section 11, shall, in computing for the pur- 

poses of income-tax or super-tax the profits and gains of 

that business, be allowed to be deducted as an expense incurred in that period. ` 


(2) There shall also be so deducted the amount of any excess profits tax - 


payable under any law in force in a country outside British India on the profits -’ 


of the business in respect of any cable accounting period to the extent that such 
profits arose in the said country, diminishing such amount by any amount 
which is allowable by way of relief by repayment, set off or otherwise under any 
law in the country where the tax is payable providing for the granting of relief in 
that country where excess profits tax has also been charged in British India : 


Provided that where, under the provisions of this Act relating to deficiencies 
of profits or under any corresponding law in force in the said country without 
British India, relief is given by way of repayment from excess profits tax chargeable 
for any chargeable accounting period previous to that in which the deficiency 
occurs, the amount of the deduction allowed under sub-section (1) or sub-section (2) 
shall not be altered, but the amount yable shall be taken into account in com- 
puting the profits and gains of the business for the purposes of income-tax as if it 
were a profit of the business accruing in the le accounting period in which 
the deficiency of profits occurs. 


13. (1) The Excess Profits Tax Officer may, for the purposes of this Act, 
Imuc of notices for ases- Tequire any person whom He eves to be engaged 


ment. in any business to which this Act applies, or toe have 
been so engaged during any ble accounti 
period, or to be otherwise liable to pay exes TECH Ge io ish within su 


I—8 
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period, sa Pkt A a Scepter a aT ee as 
may be specified in the notice, a return in the prescribed form and verified in the 
prescribed manner setting forth (along with such other particulars as may be ae 
vided for in the notice) with respect to any chargeable accounting aes 
in the notice the profits of the business and the standard profits of the business as 
computed in accordance with the provisions of section 6 or the amount of deficiency 
. available for relief under section 7 : . 


Provided that the Excess Profits Tax Officer may, in his discretion, extend 
the date for the delivery of the return. 


T 2) The Eexcess Profits Tax Officer may serve on any person, upon whom a 

` -notice been served under. sub-section (1), a notice requiring him on a date to 
be therein specified to produce, or cause to be prod such accounts or docu- 
aaa a he Kaea Prone Tax Officer may require and may from time to time 
serve further notices in like manner requiring the production of such further accounts 
or documents or other evidence as he may require : 


Provided that the Excess Profits Tax Officer shall not require the production 
of any accounts relating to a period prior to the © revious year ” as determined 
under section 2 of the Indian Income-tax Act, 1922, for the purpose of the income- 


tax assessment for the year ending on the 31st day of March, 1937. 


14. (1) ‘The Excess Profits Tax’ Officer shall, by an order in writing after 

l m considering such evidence, if any, as he has required 

under section 19, assess to the best of his judgment the 

profits liable to excess profits tax and the amount of excess profits tax payable op 

the basis of such assessment, or-if there is a deficiency of profits, the amount of that 

eas and the amount of excess profits tax, if any, repayable and shall furpish 
such order to the person on whom the assessment has been made. 


T Excess profits tax payable in respect of any chargeable accounting 
period shall be payable by the person carrying on the business in that period. 


) Where two or na A PEA were carrying on the business jointly in the | 
Sacer accounting period, the assessment shall be made upon them jointly and, ` 
in the case of a partnership, may be made in the partnership name. 


(4) Where by virtue of the foregoing provisions an assessment could, but 
for his death, have been made on any person either solely or jointly with any other 
D or persons, the assessment may be made on his legal representative either 
solely or jointly with that other person or persons; as the case may be. 


15. If, in consequence of definite information which has come into his pos 

Profi _ session, the Excess Profits Tax era gation bs 

“3 cpg profits of any chargeable acco od chargeable 
_ to excess profits tax have escaped assessment, or have been un EOE Ge have 
been the subject of excessive relief, he may at.any time within five years of the end 
of the chargeable accounting period in question serve on the person liable to such 
tax a notice containing all or any of the requirements whigh may be included in a 
notice under section 13, and may proceed to assess or re-assess the amount of such 
rofits liable to excess profits tax and the provisions of this Act shall, so far as may 

Ba apply as if the notice were a notice issued under that section. 


16. if the Excess Profits Tax Officer, the Appellate Assistant Commissioner 
= . Pj a or the Commissioner, in the course of any proceedings 
T Penalties, ` under this Act, is SEE EO that an bine hai. without 

reasonable cause, failed to furnish the return er sub-section (1) of 

section 13, or to produce or cause to be produ ac accounts or documents or 

other evidence required by the Excess Profits Tax Officer under sub-section (2) 

of that section, or has concgaled particulars of the profits made by or capital employed 

in the business, or has deliberately furnished inaccurate particulars of such rofits 

or capital, he may direct that such person shall pay by way of penalty, in addition 
° to the amount of any excess profits tax payable, a sum not exceeding— 
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_ (a) where the person has failed to furnish the return required under sub- 
section (1) of section 13, the amount of the excess.profits tax payable ; and 
` (b) in any other case, the amount of excess profits tax which would have 
been avoided if the return made had been accepted as.correct. > . 
Provided that the Excess Profits Tax Officer shall not impose any penalty 
under this section without the previous approval of the Inspecting Assistant Com- 


. Inissioner. 
17. (1) Any person aggrieved by a decision made in pursuance of section 8, 
Appeals. or objecting to the amount of excess profits tax for 
which he is liable as assessed by the Excess Profits Tax ' 
Officer or denying his liability to be assessed under this Act, or objecting to any 
seme imposed by the Excess Profits Tax Officer, or to the amount of any deficiency 
of profits as assessed by the Excess Profits Tax Officer, or to the amount allowed 
by the Excess Profits Tax Officer by way of relief under any provision of this Act 
or to any refusal by the Excess Profits Tax Officer to grant relief may appeal to the 
Appellate Assistant Commissioner : OO 
Provided that no ap shall lie against a determination of the amount of 
the profits of any period where those profits have been determined in 
accordance with the first proviso to rule 1 of the First Schedule except in respect 
of adjustments made under the provisions of that Schedule : 


Provided further that no appeal shall lie under this section agajnst any 
apportionment made by the Excess Profits Tax Officer under the proviso to sub- 
section (5) of section 8 or against any decision of the Board of Referees under sub- 
section (3) of section 6. l 

(2) An appeal shall ordinarily be presented within forty-five days of Gp 
of the notice of demand relating to the assessment or penalty objected to, or in the 
case of an appeal against the asseasment of a deficiency of profits, within forty-five 
days of the receipt of the copy of the order determining the deficiency, or in the 
case of an oe against the amount of a relief granted or a refusal to grant relief, 
within forty-five days of the receipt of the intimation of the order granting or refusing 
to grant the relief, but the Appellate Assistant Commissioner may admit pee 
‘after the expiration of that period if he is satisfied that the appellant had cient 
cause for not presenting it within that period. 

(3) An appeal shall be in the prescribed form and shall be verified in the 

(4) The Appellate Assistant Commissioner shall hear and determine the 
appeal and, subject to the provisions of this Act, shall pass such orders as he thinks 
fit, and such orders may include an order enhancing the assessment or a penalty : 

Provided that an order enhancing an assessment or penalty shall not be made 
unless the person affected thereby has been given a reasonable opportunity of 
showing cause against such enhancement. i 

(5) The procedure to be adopted in the hearing and determination of 
appeals be in accordance with the rules-made in this behalf by the Central 
Board of Revenue. 7 


J 


- 18. (1) Any-person objecting to an order passed 
Appeal to Commissioner -by-an Appellate Assistant Commissioner imposing on 
prendre areas Assistant him a penalty under section 16 or enhancing his assess- 
posing penalties or enhanc. Ment.or enhancing a penalty under section 17 may 
ing asscsenents or penalties. Po to the Commissioner within thirty days of the 
, l . date on which he was served with notice of such order. 
(2) In disposing of the appeal the Commissione? may, after giving the 
appellant an opportunity of being heard, pass such orders thereon as he thinks ft. 
| (3) On ‘the coming into operation of Part IT ‘of thé Indian Income-tax , 
( t) Act, 1939, this section shall cease to have effect. : 
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19. (1) The Commissioner may of his own motion call for the record of any 
P aa p ing under this Act which has been taken by any 
Excess Profits Tax Officer or Appellate Asistant Gom- 
missioner subordinate to him, and on receipt of the record may make such enquiry, 
or cause such enquiry to be made, and, subject to the provisions of this Act, may pass 
such orders thereon (including an order enhanciag an assessment) as he thinks fit : 
Provided that he shall not pass any order prejudicial to a person to whose 
business this Act applies without hearing him, or giving him a reasonable oppor- ` 
tunity of being h 
: (2) On the coming into operation of Part II of the Indian Income-tax 
(Amendment) Act, 1939, sub-section (1) shall cease to have effect, but thereafter 
any Excess Profits Tax Officer or any person in respect of whose business an order 
under section 14 has scien pea who objects to an order passed by an Appellate 
‘Assistant Commissioner under section 16 or section 17 may, within the ibed 
time and in the prescribed manner, ap against such order to the Appellate 
Tribunal constituted under the Indian Income-tax Act, 1922, and that Tribunal 
shall have all such powers in disposing of the appeal as it has in respect of appeals 
preferred to it under the Indian Income-tax Act, 1922. 


20. The Commissioner may, at any time within four years from the date of 
ee any order passed whether by himself or by any Appel- 
Peco ear late Assistant Commissioner or Excess Profits Tax 
Officer under this Act, rectify any mistake in any evidence recorded during assess- 
ment or appellate p j or any mistake apparent from the record and shall 
within the like period ify any mistake apparent from the record which has 
been brought to bis notice by a person to whose business this Act applies: » 
j Provided that no such rectification shall be made having the effect of enhanc- 
ing the liability of any person unless that person has been given a reasonable oppor- 
tunity of being heard. : . 
21. The provisions of sections 4A, 4B, 10, 13, 24B, 29, 36 to 44G (inclusive), 
Enui. P 5 to 48 (inclusive), 49E, 49F, 50, 54, 61 to 63 (inclusive) 
ren os pena 5-to 67A (inclusive). of the Indian Income-tax Act, 
a. 1922, shall apply with such modifications, if any, as 
may be prescribed, as if the said provisions were provisions of this Act and referred 
to excess profits tax instead of to income-tax, and every officer exercising powers 
under the said provisions in regard to income-tax may exercise the like powers 
under this Act in regard to excess profits tax in respect of cases assigned to him 
under sub-section (3) of section g as he exercises in relation to income-tax under 
the said Act : = 
Provided that references in the said provisions to the assessee shall be cons- 
trued as references to a person to whose business this Act applies. 


22. (1) Notwithstanding anything contained in the Indian Income-tax Act, 
ere to be 19223 all information contained in any statement or 
“lat papens return made or furnished under the provisions of that 
7 eager pocs oÈ Act or obtained or collected for the purposes of that 
Act may be used for the purposes of this Act. 

(2) All information contained in any statement or return made or furnished 
under the provisions of this Act or obtained of collected for the purposes of this 

Act may be used for the purposes of the Indian Income-tax Act, 1922. ` | 
23. If any person fails, without reasonable cause or excuse, to furnish in due 
ited time any return or statement, or to produce, or cause 
eey PERNE °T to be produced, any accounts or documents required 
è . to be produced under section 13, he shall on conviction 

by a Magistrate be punishable with fine which may extend to five hundred 

and with a further fine which may extend to fifty rupees for every day during which 
the default continues. . s 5, , ee ee ee ee ee ee ee 


r 
t a 


+ i 
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24. Ifa person makes in any return required under section 1g any statement 

which is false, and which he either knows or believes 

ee ee to be false, or does not believe to be true, he shall be 

isk punishable on conviction by a Magii ate with simple 

imprisonment which may extend to six months, or with fine which may extend to 
one thousand rupees, or with both. 


; ; 25. (1) A person shall not be proceeded against 
ee ge ar ‘for an offence under section 2g or section 24 except at 
the instance of the Inspecting Assistant Commissioner. 


(2) No prosecution for an offence punishable under section 23 or section 24 
or under the Indian Penal Code shall be instituted in of the same facts as those 
in respect of which a penalty has been imposed under this Act. 

(3) The Inspecting Assistant Commissioner may, either before or after the 
institution of proceedings, compound any offence punishable under section 23 or 
section 24. 


26. (1) If the Central Board of Revenue is satisfied in the case of any business 

that special circumstances exist which render it inequi- 

Power of Central Board of table that the standard profits of the business in relation 
Revenue to grant relief in 


special cases: to any chargeable accounting period should be com- 

puted in accordance with the provisions of sub-section 
(1) of section 6, and that no relief or insufficient relief has been granted under the 
provisions of sub-section (3) of that section, the Central Board of Revenue may 
' direct that the standard profits of the business shall be computed to be such greater 
amount as the Central: Board of Revenue thinks just : 


Provided that such amount shall not exceed the statutory percentage of the 


average amount of the capital employed in the business unless the Central Board of - 


Revenue is satisfied that owing to some specific cause peculiar to the business it is 
just that a greater amount should be allowed and that the relief, if any, afforded, 
by the Board of Referees under sub-section (3) of section 6 is inadequate. 

(2) Without oe to the generality of the provisions of sub-section 2 
the Central Board of Revenue shall, in considering the making of a direction under 
that sub-section, have regard to the following circumstances, namely :— 

a) that the capital employed in a business commenced on or after the rst 
day of July, 1938, is so small in relation to the volume of the activities of the business 
that to compute the standard profits in accordance with the provisions of section 6 
would be inequitable, taking into account the normal profits made in similar 
businesses ; , au l 

(b) that owing to the nature of the business heavy expenditure by way of 
rar aaa? (ae! aria or expenses in connection with experimental or development 
work has incurred in accounting periods closely preceding the chargeable 
accounting period and that during the chargeable accounting period such expendi- 
ture would normally fall to be written off wholly or partly in the books of the person 
chargeable to excess profits tax ; 

(c) that the business is of a pioneer nature, that is to say, is concerned with 
an industrial process or a form of manufacture or uction, not pndertaken in 
British India before the 1st day of April, 1932, and not been in existence long 
enough to have paid income-tax for the previous year as determined for the purpose 
of the income-tax assessment for the year beginning on the 1st day of April, 1987: ` 

(3) If the Central Board of Revenue is satisfied that the computation in 
accordance with the provisions of Schedule I of the profits of a business during any 
cea eae period would be inequitable, owing to any of the following 
circumstances, namely :— i d i 

a). any , ent or suspension, as a consequence of 

(a) Lala i ano 


. the presen t 
hostilities, of or repairs, or “ae 


L 


e > 
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_.. (b) the provision of buildings, plant or machinery which will not be required 
for the.purposes of the business after the termination of the present hostilities, or 


Bee (c) difficulties in, bringing into British India income arising outside British 


-, India where the country in which the income accrued prohibits or restricts by its 


laws the remittance of money to British India, and loss in the remittance to British 
India of such income because of fluctuations in the rate of exchange between that 
country and British India ; o 
the Central Board of Revenue may direct that such allowances shall be made in 
computing the profits of the business during that chargeable accounting period aš 
the tral Board of Revenue thinks just: 

Provided that in making such direction the Central. Board of Revenue may 
impose such conditions as it deems appropriate. 7 B a 
27.- (1). The Central Board of Revenue may, subject to the control of the 
: Central Government, make rules for carrying out the 
- Power to make rules. p of hia Act. | | 

(2) Without prejudice to the generality of the foregoing power, such rules 
7 (a) prescribe the procedure to. be followed on appeals, applications for 
rectification of mistakes, and applications for refunds ; . Me A 
-:- > -(b). provide for the adaptation to excess profits tax of any of the provisions 
ef the Indian Income-tax Act, 1922, which are made applicable to excess profits 
tax by section 21 ; or of any rules made-under.any such provision ; 
ye (e) rovide in`regard-to companies whose’ business consists wholly or mainl 
in the in or:holding of investments fot 'the granting of exemption or relief 
from liability to excess profits tax of profits derived ‘from investments in other. 
companies the profits.of which have been subjected to excess profits tax in British 


~ 


'. India ; > 


(d) provide for any matter which by, or under, this Act is to be prescribed. 

' (3) The wer to make rules conferred by this section shall be exercised ir 
like manner as the power to make rules under section 59 of the: Indian: Income-tax 
Act, 1922. - j - ; aF l p 
a "SCHEDULE I. - 

[See section 2 (19).] 
E l Rules for the computation of profis for purposes of Excess Profis Tax. l 
a I. Tae poanio a Daine dorna PE P P E le accounting 
period, shall be l shall, subject to the’ provisions of this e, be com- 
puted on the principles on whi the profits of a business are computed for the purposes of income- 
tax under section 10 of the Indian Income-tax Act, 1922 : 
oe | Provided that where the profits during any standard period have already been determined 
for the ot aa Sacca ai wader the (nein Pico oe Agee ta Dee ee T 
i shall, subject to the adjustments required by this Schedule, be en as the profits during that 
Veriod for the purpose of excem profita tax: 
- B ee ee period is not an 
accounting peri profits or losses business during any accounting periods wholly or partly 
included within the standard period 20 afore 
aggregation of those profits Lense oe oy. Appartinia parf tec dunl De made ee 
such apportionment shall be made in to the nuinber of months or fractions of months in 


3. e pan o ae a a a aeriveat 
allowance eae eea ue Peso ene teeming ee pee the allow oe 
gach subsecquent period shali not be fo 19 ES E e PE 
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= (2) No allowance shall be made for any loss other than a loss sustained in a business to which 
this Act applies. ĪA 
(3) Nothing in this Act shall be construed as -permitting the application, in computing) © 
profits for the of the excess profits tax, of the provisions of sub-section (2) of section 24. 
of the Indian Income-tax Act, 1922. 
4. (1) Income received from investment shall be included in the profits in the cases and to 
the extent provided in sub-rules (2) and (4) of this rule and not otherwise. 


(2) In the case of the business of a building society, or of a ee ee a 

insurance business or business consisting wholly or mainly in the dealing in or holding 
investments, the profits shall include all income received from investments, whether or not such income 
is included in the profits charged under section 10 of the Indiar Income -tax Act, 1922, or is charged 
under any other section of that Act, or has been subjected to deduction of tax at source or is free of 
or exempt fram income-tax. Í 

(3) Notwithstanding anything contained in sub-rule (2), where the tsofa subsidiary 

are aa the an aa eaaa be Eed la o geek Gf he e eal Se 
for purposes of asscssment to excess profits tax, dividends from the subsidiary campany out of 
such profits shall not also be included in the profits of the principal company. 


he RES O ae eae ea ee ONT or pariy ii Me eee wit ef ay 
on hire, income from the property shall be included in the profits of the business whether or not 
it has been to income-tax under section 9 of the Indian Income-tex Act, 1922, or under any 
other section of that Act. . 

(5) Where the person carrying on a business is the beneficial owner of any investments, 
the income from which is by virtue of the provisions of this rule not to be taken into account in com- 
puting the profits of the business, and a deduction would, apart from the provisions of this rule, fall 
ee ee deduction (if any)to be made in respect of 
that interest shall be computed as if the principal of the borrowed money were reduced by the value 
of those investments : = 

Provided that where the person carrying on the business is not a company, no such reduction 
shall be deemed to be made in the i ay E ee ava 
unless the investments are mortgaged, charged or pledged as security for the repayment of that money 
and interest thereon. 

5. If at any time after the closc of the standard period, any increase in the capital employed 
im a business has been effected by means of a loan froma carrying on a bona fds banking B ` 
or by means of a public issue of debentures secured on the property of the company, the interest on 
so much of the loan or debentures as has been utilised in effecting the increase in the capital shall not 
be deducted in computing the profits for the purposes of excess profits tax and, notwi ing the — 
provisions of rule 2 of ule II, that amount of such Joan or debentures shall not be deducted in 
arriving eat the amount of the capital employed in the business. i i 


6. No deduction shall be made on account of liability to pay, or payment of, income-tax, 
super-tax, or excess profits tax. : : : 

7. (1) In the case of a busmess carried on, in any accounting period which constitutes or 
mcludes a chargeable accounting period, by a company the directors whereof have a controlling 
interest therein,— 

i (a) if the standard profits of the company are computed by reference to the profits during a 

period, no deduction shall be allowed in respect of directors’ remuneration in excess of the 
amount paid for directors’ remuneration in respect of the standard period or, if the standard 
P a eo ee ee ee in excess of a mim which bears to the sum 
paid for directors’ remuneration in respect of standard period the same proportion as the length 
of the accounting period bears to that of the standard od ; 
| * (b) if the standard profits are not computed by reference to the profits during a standard 
period, no deduction shall bg allowed in respect of directors’ remuneration. 

(2) In this rule the expression “ directory’ remuneration ” does not include— 

(a) the remuneration of any director who is required to devote substantially the whole of 
his time to the service of the y in a managerial or technical capacity and is not the beneficial . 
owner of, or able, either directly or ugh the medium of other companies or by any other indirect 
means, to control, more than five per cent. of the ordinary share capital of the company, or 

(6) the remuneration of any agent where sach remuneration is included in the 
profits of the managing agent’s business for purposes of excess profits tax. $ . 
. 8. In the case of a business carried on by a company, if the siandard profits of the company 
are computed by reference to the profits during a standard period, no deducticn shall be allowed in 
respect of remmumeration paid to a managing agent in excess of the amount which would have been 
payable to that managing agent if the agreement in force in the stagderd period had been in force 
m the chargeable accounting except where such remuneration is subjected to excess profits 
tax in the hands of the agent. z - ° 
.. 9. Where the of a contract extends beyond the accounting period, there shall e 
(unless the Excess Tax Officer, owing to any special circumstances, otherwise directs)’ be attri- 


i ` 
Q gue ` 
h 
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AE AA N E EERE ee E aro a Kt wieder ic 
it is estimated will result, from the complete performance of the contract as is erly attributable 
to the accpunting period, having r regard, to the extent to which the contract was thereim : 

- Provided that when any such contract has been completed and the ty have been finally 


‘ of tne profits as finally ascertained. 
_ 10. In respect of any building erected on or after the 1st day of September, poe tues hich 
during any chargeable accounting period has ceased to be requirtd,for the- purposes of 
or has been sold, any amount which the value of the building at the date when it ceased to be 
Pe ee eee or the price obtained for the building, as the case may be, 
short of the written down value of the buil shall be allowed as a deduction in arriving at the 
profits of that chargeable accounting period. 
SCHEDULE II. 
i [Sæ section 2 (3) ] ` 
Pe ar ES EEH PFE EE 

1. (1) Subject to the provisions of this Schedul ieee oa anae 
in a business (so far as it does not consist of money) ahall be taken to be—” 

a) so far as it consists of ascts:acquired purchase on or after the commencement of the 

price at which those asects were subject to the deductions hereafter specified ; 

(b) so far as it consists of assets donta dae to Ine person car yrnig On the: busmice, fiie 
nominal amount of those debts, subject to said deductions ; 

(c) so far as it consists of any other assets Which have been acquired otherwise than by 
purchase as aforesaid, the value of the amets when they bocame amets of the busines, subject to the 
raid deductions. 

(a) The price or value of any assets other than a debt shall be subject to such deductions for 
depreciation as are necessary to reduce the asset to its written down value-and, in the case of a debt, 

the nominal amount of the debt shall be subject to any deduction which ‘has been allowed in respect 
te ee eee a. - 


g) Where, of any asect has been satisfied otherwise than in cash, thé then value of 
the consideratio scoally given for the aset'shall be treated as the price at which the amet. was 


mE () Any borrowed money and ‘debts shall be deducted, pe y re cg 
span ey cee ook ee or nee ] be deducted 
‘Provided that any such debt for mcome-tax or super-tax or excess profits.tax shall, for the 
of this Schedule, be deemed to have become due—' 
(E ie ae or eae ee a n e T eee 
which the.tax is payable under section 45 of the. Indian Income-tax 
(b) a a een CEs Gee on the ia day kke he end onthe dargabie aoiniog 
i in respect of which the tax is asscmable notwithstanding that the exccss profits tax may not 
been assessed until after that date. 


(2) Where any debt for the excess profits tax assessable in respect of any ae 
cde pepe beep anaes gern ena moe earn a ae in res- 
pect.of a defici of profits occurring in any subsequent period, and the amount of aay a aa 
shall be treated as eee oan: eect of (ue Basins day ater the eud 


able accounting period in which the deficiency occurred. 
: Any investments the income from which is by virtue of the provisions of the Fit Schedule 


not to be taken into account in the profits of the busines, and any moneys not 
for the purposes of the business, ahal be left out of account, but where any investment, in the 
ficial of the carrying on the business are sô left out of account, -the-sum (if ) 
to be ded under lasi pre ee ee ee ee 
the of the borrowed money were reduced by the value of those investments: r 

ed that where the person carrying on the business is not a company, no reduction 
shall be deemed to be made m the of any borrowed money in-respect of any investments 
‘unless the investments are charged or pledged. as. security ‘for the - Soa se har 
money and-the interest thereon. 


. Notwithstanding anything contained in rule g, in the case’ of the business of -A 
aah a Ac anplies ee a O E 
ee ee ee 


into account in the average amount of capital employed in in such business 
Provided any income rectived from froma investment of such funds shall be included ih com- 


putmg prvi Tor. parpopes othe cece prota tax ; 
5. Cet OF of ascertaining the average amount, of capital employed in a business 
during profits orf aca ida a i A 


be d 
to have accrued at an.cven rate throughout the ` ;-and © ` ee 
$) to have reple; athey accrued, ina c0 p increase or décredee, "as the case 
may-be,' in’ the-capital employed: in ee 
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person carrying ` 
uA ba KECA to capital employed in that part the Panes only. 


SCHEDULE DI. 
l [Sæ sectoin 9 (7) ] 
Gals EEA TERR E VI EE Wy ENEE BO E EE 
i Where, in the case of a number of companics, the first directly owns ordinary share 
of thè second and the second directly owns shere capital of the-third, then, for the purposes 
of this Schedule, the first shal] be deemed to own share capital of the through the second 


audi 36 ihe thie Greet ON re aaah he ears the first shall be deemed to own 
ital of the fourth through the second and third, and the second shall be deemied 


ordinary - 

to own ordinary thare capital of the fourth through the third, and o on- a 

2. In this Schedule— S 

` (a) any number of companies of which the first directly owns ordinary share capital of the 

next and the next directly owns eee a T 
more than three, any three or more of are referred to as “ a scrics” 

: aoe 
i) that which owns ordinary share capital of another through the remainder is 
(E) That other campan the odinary share capita of which sw owied ia referred to m 


sabe ), ‘he remainder, if one only, is referred to as an “intermediary ” or, if more than one, 


to asa chain of intermediaries ; ? 
Èi ny in a serica which dinecly ova ordinary share capital of another company 
in the series is refi to as an “ owner” 


l dny-two companies in a series of which owns ordinary share c tal of the other 
‘directly, Coa nxt through one or more of the other companies in the series, afe T p E oa 
directly related to one another. 

Where every owner in a series ourna the whole of the ordinary share capital of the compa 
to which it ia directly related, the firat owner shall be deemed; to own through the inte PRTA 
chain of intermediaries the whole of the ordinary share capital of the last 

4. Where one of the owners in a series owns a fraction of the ordinary share ital of the 
company to which it is directly related, and every other owner ‘in the series owns the le of the 
ordinary share capital of the company to which it.is directly related, the first owner shall be deemed 
Be corn aah oe ae Sneed inte EE S are um yee neste 
ee Nie , Sus : 


pa EN er ar aise eal oe a sea caala | anij:every other owns 
arrica onea the watie orden thare capia of ig oompany to wi itis lated ; ọr 
b every, owner in a serics owns a fraction oe oe See aT 


which it T L 

vi Tey a oa ea x a ce eA 
fraction of the ordinary share capital of-the last owned company as results from the multiplication 
o When Jasi Te 


Where the Hrst-owner in any series owni'a fraction of the ordinary ahare capital of the 

E gaztien or pte factions or chain of intermediaries in that series, 

tar lao owns ee jons of the una eee 
pany, either sage » + ' E eS 


est a 
. (b). say intermediary or intermediaries which is not a member or are not member 


of that seri 3 
ee) 2) through & chilin gr chains of intermediaries af which ame or some or all are mot members 
ieee es ; ‘or un 

(d) B eee eee 
diary or interinediaries which is g nember or or, are members of Eana chen or chaise 
of intermedimies consisting of some a gew aos iki ris chain - of intermedi- 
ance mh he se oe ae of the erry 
, then, for the purpose glee amount ET OET E ji epay 
owned by the, firgt owner, all; nose fractions shall be aggregated aud the’ first owiler shall be deemed 
to own’ e sym of thost fractions. =. S ae 


š oa S SE TED 2 
THE INDIAN FINANCE ACT, 1940. u 


ihe if E ` ' 


Acr No. . XVI o OF 194Ọ.. 


e 
i Creavi av ae rte [6th April, 1940. 
du: itd i aa ae a e TA, certain parts of 
India, to vary the rate of excise duty on sugar other than khandsari or a sugar 


I—a 
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| . ` leviabls under the Sugar (Excise Duty) Act, 1934 sr ag A P de geste 
- . dudy on motor spirit lepiabls under the Motor Spiru es) Act, 1917, and the Indian 

Tariff Act, 1934, to fix maximum rates of postage the Indian Post Office Act, 1898, 

and to fix rates of income-tax and super-tax. 

WHEREAS it is expedient to fix the duty on salt manufactured in, or imported 
by land into, certain parts of British India, to vary the rate of excise duty on sugar 
other than khandsari or palymra sugar, leviable under, the S Excise Duty) 
Act, 1934, to vary the rate ‘of the excise duty on motor spirit Jeviable under the 
Motor Spirit (Duties) Act, 1917; to vary the rate of the customs duty on motor 
spirit. leviable under the Indian Tariff Act, 1934, to fix maximum rates st pala 
under the Indian Post Office Act, 1898, and to fix rates of income-tax and super- 
tax; It is hereby enacted as follows :— 


ee or ee Ca 1. (1) This Act may be, called THe INDIAN 
Short 'title’and extent | | FINANCE ACT, 1940, a ae 
_ (2) It extends to the whole of British India. 


2. The provisions of section 7 of the Indian Salt Act, 1882, shall, in so far as 
3 3 à ' they enable the Central Government.to impose by rule 
Fixation of salt duty. made under that section a duty on salt manufactured 
in, or imported into, any part of British India, be construed as if, for the begin- 
ing on the 1st day of April, 1940, they imposed such duty at the rate of one rupee 
four annas per maund yar RIN and two-sevenths pounds avoirdupois of 
salt manufactured in, or impo land into, any such part, 'and such duty shall, 
for all the purposes of the said Act, deemed to have been imposed by rule under 
that section. pir os a : | 
g. For clause (t) of ee (2) ni pan 3 of the Sugar Excise 
` Excise duty on-sugar. ae a 1934, the llowing shall be substituted, 
“ (ii) on all other sugar except palmyra sugar at the ra l Í 
(a) of two rupees per cwt., in the case of sugar produced on or before the 
agth day of February, 1940, and either issued out of a factory on or after that date 
or ad at hin a GOOT OF ere Ti ae TBa Eee ORDY araci 
b) of three rupees per cwt. in the case of sugar produced on or after the 1st 
‘day of 19400" 
l In sub-section (1) of section 3 of the Motor Spirit (Duties) Act, 1917, for 
=. T oaia "A Re worda aahit aenea i the! wordi ere oa 
Excise duty on. mo sprt shall be substituted, and the provisions of section 5 
of the Indian Finance (Supplementary and Exten ) Act, 1931, so far as they 
relate to the levy of an additional duty on motor spirit shall cease to have effect. | 
5. In the First aa the a Tariff Act, 1934, in Item No. 27 (6), 
, : or the words “ Ten annas per Imperial on ” in the 
Import duty on motor spirit. fourth column, the following Words shall be substituted, 
namely :—  . SS 
‘ *  “€ The rate at which excise’ duty is for the time being leviable on motor 


4 


as 


i a 
“6. ` For the year pegi mE on the ist day of April, 1940, the Schedule contained 
i in Schedule I to this Act be inserted in the Indian 
Inland postage rates. Post Office Act, 1898, as the First Schedule to that 


7- (1) Subject to the provisions of sub-sec- 
amen as Seas tion (2)— P 


- 4 (a) income-tax for the year beginning on the tst day of A hacer bl 
Boe ee the sates tpedeed in Pare Uk ule TI to the Indian inance Act, 
‘1999 5 fan a ee a” qt? ’ a r 3 , a 
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- ' ~ (b) rates of super-tax for the year on the ist day of April, 1 
shall, for the p of section 5: ‘Of the: Indian Income-tax Act, 1922, be ` 
fates apecified in art II of Schedyle IT to the Indian Finance Act, 1939 : 


Provided that:in the case of am association. of persons ‘being’ a’ Co-operative 
Society, other than the Sanikatta Saltowners’ Society in the Bombay Presidency, 
for the time being registered under the Co-operative Societies Act, 1912, or under 
an Act of the Provincial Legislature ‘governing the registration of tive 
Societies, the rates of super-tax forthe: aii aia on the ist ‘oe oe 1940, 
shall he— ; 

On the first Rs. 2 ,000 of total income 7. 4 Mi. 
() Sous Aauas geeassat cen ge ne anna in 


rupee. 
(ah. In Cases to.which section. iy ofthe india: ics Act; 1922, 
a tax chargeable shall: be:determined in accordance with the provisions pi; 
section with reference to the rates imposed by sub-section (1). 7 


(3) For the purpose: of this section and of the rates of tax impo peed: 
section ` 7), ‘the: expression *total‘income:”? means total income’ as determined ‘for 
the. purposes ‘of.income-tax or-super‘tax, as the case-rhay be, in accordance’ with 
the avd of the Indian Income-tax Act, ae head 
Scisile io ‘be inseried inthe Indian Pow’ Office Ad, a 
= [Sés section 6.] 
. fe = Dite prast, SUBEDUTE, e 
ee ee ees Korie Rires to ie - 
ee re ee ae [Sa section 7.] , m ‘ 
«Letters. 


ror ieee eee en ee ee UU (ee One:anna.):\' -490 
For every tola, ar faction theref,cxccoding ne tola .-. - ¢.. Hslfan anna. | 
, P a atu 1 : È l L 
mgle . .. + oe oh .- «> Nine pies, 2, 
ging T pa y - One and a half annzs. l 
r 7 i ok, Pa m ind Sa h Pa pai | 7 4 J | ‘ 
Frihet two ahd & all tolaner baction thereon Six pies. aed 
For every additional two and a half tolas, or fraction thereof, in exoem i 
' of two and'a half tolas 6+... Three pics. 
Ridisired Vesabepes ade È 
For a not excteding ten tolas , of an anna. 
For a weight cxocoling sen telas and not chosing went} tolas an anna 
For every twenty tolas, or fraction thereof,- exceeding twenty Half an anna 
In the case of more than one copy of shejeamerissuc af e registered news 
carried in the same packet—_ ., . — 
fee ecu ten tolas . Half an anna. 
For additional fiye or fraction thereof, in excess of ten tolas. ` Quarter’ of an anna. ' 
Provided that such packet not be delivered at any addrewsee’s rex- 
dence but ahall be given to a'recognised agent at the post office. 
Parcels, ey sees 
For a not exceeding forty tolas ` oa oe .. Four annas. 
tela tolas or fraction thereof, czeeeding forty tol -. Four annas” 





THE FACTORIES (AMENDMENT) ACT, “1940. 





‘Aor: Not XVH OF 1940." ee a Te ee 
E3 2% 


a An Act irthar to amend the Factes Act ee A 
WHEREAS it is expedient fo make ` ion for regulating labour in ceftain 
‘small factories, and for that’ purpose ‘to athend’ the Fa; mH mage It 


is hereby enacted as follows :— 
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1. This Act may. be called Tag, Faororms 
are ACT,. 1940. 


After a Wier the Faora Abe Abad 
, Insertion . of ogy (Chapter FE ea, to as the said: Act), the MUONE 
VA R AKV of 1994 © Ghapter shall be’ inserted, namely :—: 


Short ide. | 


ee Y 


me 


Sees 


“ CHAPTER VA. 
ee ae Ol poor) C MALL FACTORIES. © > sg 
594. (1) In this Act, unless there is anything OERA P M subject of 
Small factories. ` context, “smalt factory ” means any premises including 


the precincts theréof whereon ten or more but less than 
twenty workers. are working or were working on any day of the preceding six months 
and in any part of which:a manufacturing process is being: carried on with the aid 
of; power, or is ordinarily. go carried on, but does not include a mine subject to the 
operation of the Indian es:Act,1928:- ©,- TEETER G 
, Provided jthat the Provincial Government may by. adt iaton in the official 
Gazette, declare any. rerhises:to be a-small factory, notwithstanding, that less: than 
ten workers are wo iaie ia i a rE 
factory. 


(2) For the purposes of this < hapteran PTAR holding a saia 
granted under, thjs Act tọ work as an ad ult shal] be deemed tp be an adult. 


59B. (1) All the provisions of- is Act, except clause U) o of Or 2, sections 
7, sul-sections ns (1) and (4) of section S 
Certain provisions of this ea ‘15, 21, 22 and 25, oe w (2) and and’ (3) 
An o appi O aam factories of section ‘33 ‘and Chapter IV shal apply to, 
ployed. m relatior to, all-small factories wherein any worker aie 
is not, or is not’ deemed to be, an adult is employed ; 
and in the provisions hereby made so applicable every.. reference to, a Aasgory shall 
be deemed to‘include‘iso far as may be, a reference to a small factory: 


l (2) The afore provisions hall ocase to apply to a mall cory om she 
expiry of six months from’ the receipt by the Inspector of a notice in writing from the 
occupiéf' that he Has ceased to employ therein any, worker who is not, or is not deemed 
to be, an adulo ple any sels worker Weve loyed therein on any day of the said 


six months : 
Provided that if any ‘such worker is chereatier employed i in the:-small factory, 

the mie Brennen alae Act shall again apply’ thereto. 
4 gC. , The provisions óf this Cliapter shall ‘be in 
Certain other ak of addition to, and, not in derogation of, the provisions of 
law not barred. -x the Employment of Children Act,. 1938.” TERET 


- 
at 


THE. NATIONAL | SERVICE . URQPEAN BRITISH: SUBJECTS) | 


AGI, ! 1940." 
ae aes Act No. EVE or 4p a 7 
an yai o.. [oth April, 1990. 
An Ao 1o maka cin provisions rating t seria by Baoan British Subjects in the armed 


forces of; otin a civil capdcity tndet ihe Crown. 10° OAT 1 
Waesxas it is expedient to make-certain provisions relating to service by 


European British subjects in the, armed forces ‘of, omin a civil capacity under, the 
Crown ; it in hereby enacted as follows — 


ry 


“Shen thls ene and eo Silin f This.Act may, be. called THe NATIONAL 


bole sa Besant Yoda, and, rly Act, , 1940. 
so NE JE extendacto, the wh ndia, and applies, also, to European 
Att any part of In — ear loies fy È andy. Fv 
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(3) It shall come into’ i at once. o ; 


Defnition ` In this’ Act, unless there is ia repugnant 
in ae ae or context,— 

_ (a) “com t authority ” means, with reference. to any person liable under 
this Act to be called up for enquiry, the Officer Commariding the’ military district, 
or Independent Area, or Sind Area-or Delhi Aréa, as the case may-be, in which 
that person is for the time being resident ; 

(6) “ Euro British subject ” means any subject of His Majesty of Euro- 
descent in the male. line born, naturalised or domiciled inthe British Islands 
or in any Dominion as defined in the Statute of Westminster, 1931, or in any 
Colony except Ceylon ; 
(c) “ prescribed ” means preScribed by rulés made under this Act ; 
(d) “ national service ” means service in the armed forces of ike Crown 
Or in any civilian capacity ae the Crown. ~ 


Liability to be called up for 3. (1) Every male moen British, subject for 
enquiry. the time being in India, not being— 
, (a person in holy orders, or a i alas Minister of any religious denomi- 
nation, or 
(b). member of His Maj s regular, Naval, val, Military or Air Forces, oF æ 
member of any Reserve of any su force who is liable under bis terms of service in 
sich Reserve to be called up i for service at any time and not only on partial or 
general mobilisation, or 
c) a servant of the Crown, or 
a person not included: in clause (c) who 4 118 serving in the service of a 
federal railway of an Indian ‘State railway or a minor railway as defined in the 
Government of India Act, 1935, 
‘shall be liable under this Act to be called up for y into his availability and 
fitness for national service. 
(2) A person liable to be called up for enquiry under this Act shall remain 
so liable until he has completed his fiftieth year-and no longer. 


4. (1) The competent authority may, after consultation with the National 
Calli fo Service Advisory Committee constituted under section 5, 
pease aa cause to be served on any person, for the time being 


liable under this Act to be called up for enquiry, a written notice (hereinafter 

referred to in this Act as a calling-up notice) stating that he is called up for enquiry 

into his fitness and availability for national servicé and requiring him to present 
himself to such person and at such place and at such time (not earlier than the 

Beret Coy ee a eee ee as may be specified in the 

notice, and to submit himself to examination by the National Service Adyuory 

Committee constituted under section 5. 

(2) Where a notice under sub-section (1) has been duly served on any 
person, the competent me may, at any time while that person remains liable 
under this Act to be called up for enquiry, cancel the notice and cause, to be served 
on him a further notice varying the original notice. 

D e SC act) po a ova OUR 

before the date on which he is thereby req oe a ae 

liable under this Act to be called up for enquiry. -. 

(4) Such travelling and ‘other allowances as may be prescribed shall be paid 
by the competent authority to any person required to present himeelf in aeereaey 
with any notice under this section. `- 

5. (1) The T T all cane E ET 
places as it thinks fit commitftes H atte A 

Piare Service Advisory , to, as NationAl Service Advisory Committees» to 

re exercise the functions assigned to such committees by . 
is Act. 


e „0 taken ihtd’ service ‘as aforesdid : “' >e- 
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(2) Each National Service Advisory Committee shall consist of not less than 
four EREE of whom one shall be an officer of one of His Majesty’s Forces in India 
appointed by the competent” authority, and the others shall be European. British 
subjects, not being servants of the Crown appointed’ by the Central Government. 


(3) The Chairman of thé Committee shall be appointed by the Committee. 


: l (4) A National Service Advisory, Committee shall have power, to, co-opt as 
additional members for such time or ia ed 
for appointment to the Committee by the 
; (5) A’ National. Service Advisory Committee may meet at such times and 
places as it thinks fit and shall meet when required to do so by the Central Govern- 
ment or by the competent authority. 

A National Service Advisory ‘Committee shall, have the powers of a Civil 
Court for the purpose of receiving evidence, administering oaths, enforcing the 
attendance of witnesses, and compelling ‘the discovery of documents, and shall 
deemed to be a Civil Court within the meaning of sections 480 and 482 of the Code 
of Criminal: Procedure; ‘1898. - l 

(7) A National ' Service. Advisory Committee may order any person called 
up for énquiry under sub-section (1) of section 4 to submit himself tò be examined 
by a medical officer of the armed forces, and if he questions the decision of that 
Officer, ‘to appear before’ a medical board convened under military regulations. 


. Functions of National . Sere ‘6. The following i shall be the functions of National 
“Vice Advisory Committees. Service Advisory Committees, namely :— 
(a) when consulted by the competent authority, to advise that authority on 
the exercise of that authority’s powers under sub-section (1) of section 4 ; . 


<". ' (b) to examine the case of any person ordered under section 4 to present 
himself for enquiry, and to report to the competent authority whether such person 
‘Is available’: we ‘can be without detriment.to the public interest from his 
existing emp oyment) is fit for national service ; 

(e) when éonsulted by the Central Government, -to advise the Central 
Government on any matter arising out of this Act which the Central Government 
oe a ie ae nae dace eae cea 


“ry When a, National Service Ad sad gear glk ae that a person is 

e a available and fit for national service, the comp t 

i ints € authority shall require such person to state wh he 

prides "Committee, Ñ or is not willing to undertake such service, and much 
© pemon shall state accordingly. 

(a). ‘ich person states that he i is to undertake, national service the 
competent authority may specify the capacity which such person is suitable, 
and if he serves in such capacity such person shall for the purposes of section, 8 be 
deemed to be a person who has been taken into r pational service on the advice of a 
National Service Advisory Committee. ` | ei g 


"8." It shall ‘be ‘the -duty of any employer by" whom ‘a person who fag been 
taken into ‘national! service on the advice of a Natidénal 

Reinstatement, ‘Service Advisory Committee, or by whom a European 
British subject who: has ben called out for service in the Reserve of His. Majesty’s 
Regular Naval, Military or Air Forces at any: time after the and day of September, 
3939, and before the, termination of hostilities, or, by, whom.a person subject to this 
Act who with the consent of his employers was-between the end day of eptember, 
1939, and the co a into force ‘of this Act ‘granted an emergency commission 
or enlisted in ool ares e ted for training as a cadet at an 
Sfticer’s training ng eo Was employed, te'him in his employment at the 
tërimination of that’ servite, i in‘an occupgtion 'ajid ‘tinder conditions pot less favour- 
dble*to' him ` those’ which would have been applicable to him had he not-been 


E te 
at b- $ 


~~ - 
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as Provided ‘that if for any reason the reinstatement òf such person or. member 
is represented by the employer to be impracticable, either party may refer the matter 
to a tribunal constituted under section g and that tribunal shall after consideration 
pass an order either exempting the employer from the provisions of this section or 
requiring him to re-employ such person or member on such terms as it thinks suitable, 
or requiring him to pay to such person or member a sum in compensation for 
failure to re-employ not exceeding an amount equal to six months’ remuneration 
at the rate at which his last remuneration was payable to him by the employer ; 
and if any employer fails to obey the order of the tribunal, he shall-be punishable 
with a fine which may extend to one thousand rupees ; and the Court by which 
an employer is convicted under this section may order him (if he has not already 
heen so required by the tribunal) to pay the person whom he has failed to re- 
employ a sum not exceeding an amount equal to six months’ remuneration at the 
rate at which his last remuneration was payable to him b the employer, and any 
amount so required by the tribunal to be paid or so ord by the Court to be paid 
shall be recoverable as if it were a fine imposed by. such Court : Jo 


Provided further that in any proceedings under this section it shall be a 
defence for an employer to prove that the person formerly employed by him did 
not apply to the employer for reinstatement within a period of two months from 
the termination of the national service into which he was taken on the advice ofa 
National Service Advisory Committee. ` i e 

9. (1) The Central Government shall constitute for such areas and in such 

Tribuna] places as it thinks fit tribunals to hear and decide any 
i matters referred to it under the proviso to section 8. 

° (2) Each tribunal shall consist of three members to be nominated by the’ 
Gentral t, of whom one who shall be chairman of the tribunal shall be a 
member of a Civil Service of the Crown not lower in status than a District and 
Sessions Ju one shall be a military officer not below the rank of Brigadier, 
and one be a European British subject, not being a servant of the Crown. 

(3) No n serving as a member of a National Service Advisory Committee 
constituted un er section 5 shall while so serving be a member of a tribunal. 

4) A tribunal may meet at such times and places as it thinks fit and shall 
meet when required to do so by the competent authority. 

(5) A tribunal shall have the powers of a Civil Court for the purposes of 
receiving evidence, administering oaths, enforcing the ‘attendance of witnesses, and 
compelling the mpi and production of documents, and shall be deemed to 
be a Civil Court within the meaning of sections 480 and 482 of the Code of Criminal 
Procedure, 1898. 

ro. (1) Whoever wilfully fails to comply with any notice issued under sec- 

' = tion 4 or with any.order given under sub-section (7) 

Penal RON Bip . of section 5, or sub-section (1) of section 7 shall 
punishable with imprisonment which may extend to six months, or with fine which . 
may extend to one thousand rupees, or with both. -. 

(2) No Court inferior to that of a Presidency Magistrate or a Magistrate of 
the first class shall try any offence under this Act. _ Be G D 

11. Any notice to be served on any person for the purposes of this Act may 

EA be sent post addressed to that person at his last 
; ees rage ae LA 


. (TQ, (1) The Central Government may, by vonhat in the official Gazette, 


a EA E make rules for the purpose of giving effect to the pro- 
; ` visions of this Act. 9 
g (2) Without prejudice to the generality of the f i power, the Central . 


Government may make rules prescribing the forms of the ‘notices referred to in 
sub-section (1) of section 4, the amount and manner of payment of the allowances 
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referred to in sub-section (4) of section 4 and the procedure to be followed in refe- 
rences to a tribunal under the proviso to section 8. 


a ack aaa 13. Nothing in this Act shall apply to any person— 
(a) for the time being confined in a prison or a lunatic asylum, or 
(b) who is under the age of eighteen or over the age of fifty. 


- 


THE DEFENCE OF INDIA (AMENDMENT) ACT, 1940. 

aie Acr No. XIX oF 1940. y 3 

= [roth April, 1940: 

An Act to amend ths Defence of India Act, 1999. 

Wanaas it is expedient to amend: the Defence of India’ Act, 1939, for the: 
a aaa E aca It is hereby enacted as follows :— 

I. This Act may be called Tae arena oF INDIA 


-Short title. (AMENDMENT) ACT, 1940. 
Ae eee ER 2. In section 2 of the Defence of India Act, 1939, 
Act XXXV of 1999. (hereinafter referred to as the said Act), — 


i (a) in clause (v) of subsection (2), after the words “ with foreign powers,” 
the words ““or with States in India, or to prejudice the maintenance of peaceful 
conditions m the tribal ‘arcas,” shall-be inserted ; 
(6) in sub-section 2 eee d 

“ (except in the case of a jef Commissioner’s Province) ” shall be inserted. ° 

EREE i . In section 18 of the said Act, after the word 
min 1S “from, i in. both places where it occurs, the words. 
l “or in respect of” shall be inserted. l Mia 


~- "<THE INSURANCE (AMENDMENT) ACT, rgqo. 


Aar, No. XX oF 1940. | 
[roth April, 1940. 


p E T A AEE P TEE E 


Wia it is expedient furthèr to amend the Insurance Act, 1938, for the 
purposes hereinafter appearing ; It is hereby enacted as follows :— 

r. This Act may be called THE INSURANCE 
Spent; (AMENDMENT) ACT, 1940. 
2. To clause (3) of section 2 of the Insurance Act, 


rmo 


drip, åf eon 3, OS eee) ae 
cious arn shall be added, namely :-— 
“ and any security issued by the Government of an Indian State and specified 


as an approved security for the purpones of this Act b the Central Government by 
notification in the official Gazette.’ i 


ari a Bg. In section 3 of the said Act,— 

(a) in sub-section (1), for the word “ insurer”, where it occurs for the first 
time, the word ‘ n° be substituted, and to the sub-section the following 
ar ed'and:shall be deemed always to have been added, namely :— 


“ Provided that in the case of an insurer who was carrying on any RS 
inšurance business in- British India at, fhe commencement of this Act, 
° obtain a a, certificate of registration in atcordance with the requirements of this sib- 


r 
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section shall.not operate to invalidate any contract of insurance entered into by 
him if before the expiry of one month from the commencement of the Insurance 
(Amendment) Act, 1940, he has obtained that certificate.” ; 

(b) in clause (e) of sub-section (2), and in sub-section (3), for the words 
“ British India’ the word “ India” be substituted ; 

(c) for sub-section (4) the following sub-section shall be substituted and shall 
be deemed always to Bave been substituted, namely :— 

j Don Superintendent of Insurance shall cancel the registration of an 
ingurer either wholly or in so far as it relates to a particular class of insurance 
business, as the case may be,— 

(a) ifthe insurer fails to comply with the provisions of section 7 or section 98 
as to deposits, or i 

H if the insurer is in liquidation or is adjudged an insolvent, or 

c) of the business or a of the business of the insurer has been transferred 
to any person or has been transferred to or amalgamated with the business of any 
other insurer, or l 

(d) if the whole of the deposit made in respect of a class of insurance business 
has been returned to the insurer under section 9”; oe 
~.. (d) in sub-section (5), for the word, brackets and figure “ sub-section (4) ” 
the words, brackets, letter and figure “ clause (a) of sub-section (4) ” shall be substi- 
tuted and shall be deemed always to have been substituted ; l j 

_ (s) after sub-section (5) the following sub-sections shall be inserted and shall 
be deemed always to have been inserted, namely :— i ag 
. “ (5A) When the Superintendent of Insurance cancels any registration 
under clause (b), clause (c) or clause (d) of sub-section (4) the cancellation shall 
take effect on the date on which notice of the order of cancellation is served on the 

(5B) When a registration is cancelled the insurer shall not, after the can- 
celation has taken effect, enter into any new contracts of insurance, but all rights 
and liabilities in of contracts of insurance entered into by him before such 
cancellation takes effect shall, subject to the provisions of sub-section (5D), continue 
as if the cancellation had not taken place. ` 

(50) where a a aa is cancelled under clause (a) of sub-section (4), 
the Superintendent of Insurance may at his discretion revive the registration, if 
the insurer within six. months from the date on which the. cancellation took effect 
makes the deposits required by section 7 or section 98, as the case may be, and 
complies with any directions yee may be given to him by the Superintendent of 


(5D) Where a registration is cancelled under sub-section (4) and the insurer 
is a company i aa Be a oraa o a e 
Indian Companies Act, 1882, or under the Indian Companies Act, 1866, or under 
any Act repealed thereby, the Superintendent of Insurance shall, as soon as may be 
after the expiry of six menths from the date on which the cancellation took effect, 
apply to the Court for an order to wind up the insurance company, or to wind up 
the affairs of the company in respect of a class of insurance business, unless the 
registration of the insurance company has been revived under -sub-section (50) or 
an application for winding up the company has been already presented to the 
Court. The Court may proceed as if an application under this sub-section were 
an application under e a (2) of section 53, or sub-section (1). of section 58, 
as the case may be.” ; | 
(f) in sub-section (6) for the words “ the Act” the words “ this section” 
shall be substituted, and for the words “ grant the-insurer”’ the words “‘ register 
tht insurer and grant him ” shall be substituted. ° ie 
A a ee 4. In section 7 of the said Act `` > 
~ (a) in sub-section (1), — Se a 


Tira 
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(1). for,. the. words: “‘ cash or approved securities estimated. at the market 
value of the securities on.the day ' af deposit of the amount hereafter specified, 
namely,” the words “ the. amount hereafter specified, either in cash or in approved 
securities estimated at the, market value of the securities on of deposit, or 
partly in cash and partly in.approved securities so, estimated ”, > inal ‘ye substituted 
and shall be deemed always to have been substituted ; 


(ï) in clause (d), for the words “ is accident and aiscellancous insurance 
including workmen’s compensation and motor car insurance ” the following shall 
be substituted and shall be deemed always to have been substituted, namely :— - 

‘is miscellaneous insurance only, that is to say, insurance -which isnot in the 
Opinion of the Central. Government principally’ or wholly of any kind or kinds 
included in clauses (a), (b) or (c) ” ; 

(îi) in clauses (eJ, (f), (g), (h and (1), for the word ‘ “includes” the word 

‘is ” shall be substituted ; 
(iv) the word “ arid atthe end, of Some udi: ‘whole of clause (j) 
shall be omitted ; 

(o) the following proviso shall be added to the sub-section, namely : — 

“ Provided that, where the business done or to be done is marine insurance 
only and relates exclusively to country craft or its cargo or both, the amount to be 
deposited under this sub-section shall be ten thousand rupees only ” ; 

. (b) in sub-section (7), for the words “ on the day of the first deposit made in 

pae ee the words’ as at the date of the commencement of this 

and for the words “ in respect of the life insurance business of the insurer ”’ 

Ee soni “ as the instalment or’as part of the instalment to be made under the 

foregoing provisions of this section before the application for registration is made 

whether any such application is or is not in fact made ” shall be substituted and 
shall be deemed always to have been substituted, respectively ; 


eee (3 i pubssecuion: (8) aere words io the credie cy heiii aad ahli” 
the- “ except to the extent, if any, to wbich the cash has been invested in 
securities under sub-section (9A) ” shall be inserted and shali be deemed always to 
have been inserted ; 


3 


(d) for sub-section (9) the following sub-sections shall be ubati and shall 
be deemed always to have been substituted, namely :— 


“ (9) The insurer may at any time lace any securities deposited by him 
under this section with the Reserve Bank of either by cash or by other a ved 
securities or partly by cash and partly by other approved securities, provided that 
such cash, or the value of such other approved securities estimated at the market 
rates prevailing at the time of replacement, or such cash together with such value, 
as the case may be, is not less than ‘the value of the securities replaced estimated at 
the market rates prevailing’when they were deposited. 

(9A) The Reserve Bank of India shall, if'so requested by the insurer,—- 

(a) sell any securities ee the Bank under this section 
sca ia ee si sale as deposit, or 

(b) invest in approved securities specified by the insurer the whole or any 
part of a deposit held py it in cash or the whole or any part of cash received by it 
on the sale of or on the, maturing of securities deposited by the insurer, and hold the 
securities in which. investment is so made as deposit. 

(9B) Where sub-section (9A) applies,— eee. eRe “act 

(a) if the cash realised by the sale of or on the maturing of the securities 
(excluding in the former. case the interest accrued) falls short of the market value 
of the securities at the date on which they were deposited with the Bank, the insurer 
shall make good the defisiency by a-further deposit either in cash or in approved 
tag Sai ae a arse pE cea coed Gale i eal 


eposited, or partly in cash ‘and partly in ap securities 80 
* within a period of two months from the date on which the securities matyred or 
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were sold or where the securities matured or. were sold. before the 21st day of 

, within a-period of four months from the commencement of the 
es EE Act, 1940; ‘and unless he does so the insurer shall be 
deemed to have failed to comply with the requirements of this section as to deposits; 
and 


a b) if the cash realised by the sale of,or on thé maturing of the securities 
(excluding i in the former case the interest accrued) exceeds the market value of the 
securities at the date on which they were deposited with the Bank, the Central 
Government may, if satisfied that the full amount required to be deposited under 
sub-section (1) is in deposit, direct the Reserve Bank to return the excess.” ; 


(e) in sub-section (r0), after the words “a ass securities ” the words 
“ estimated at the market value of the securities on the day of deposit, or partly in 
cash and partly in such securities,” shall be inserted. 


5. In the proviso to sub-section (3) of section 27 of 
t of section 27, E ar aaah commencement of this Act” 


t 


Amendmen 
‘Act IV of 1938. sake AREER and words “‘ goth day of June, 1939, shall 
be 
a N anN a section 28, 6. In section 28 of the said Act, — 
(a) in sub-section (1), after the word and “section 27” the words 


“and other particulars necessary to establish that the requirements of that 
section have been complied with ” shall be inserted ; - 

tn in sub-section (2),— . 

1) after the word and figure “ section 27” the following shall be inserted, 
acre) ie — 

‘or for the purpose of securing the particulars necessary to establish that the 
requirements of that section have been complied with ” ; 

Sn for the words “ and the insurer CO mply with all requisitions made 
by the Su tendent on that behalf ” the following be substituted, namely :— 

c insurer shall compl vikea sequin don made ia tia behalf Dy dik 
Superintendent of Insurance, if he fails to do so within two months from the 
receipt of the requisition he shall be deemed to have made default in complying with 
the requirements of this section.” 
pagim of section 35, 7. In section 95 of the said Act, — 

(a) in sub-section (1), after the words “ shall be transferred to” the wacds 

“any person or transferred to” shall be inserted and for the words “ insurers 
concerned ” the words “ parties concerned ” shall be substituted ; 
a (b) in sub-section (3), for clauses (b) and (c) the following shall be substituted, 
namely :— 
l u balneae a rea e an baa d cass BF ehe 
insurers concerned in suçh amalgamation or transfer, prepared in the Form set forth 
in Part II_of the First Schedule and-in accordance with the regulations contained 
in Part I of that Schedule ; 

(c) actuarial E cabatranty EEE T E E S 
of cach of the insurers so concerned, prepared-in conformity with the requirements 
of Part IL of the.Fourth and Fifth Schedules and in'accordance with the regulations 
contained in Part I of the Schedule concerned ; 

(d) a report on Fig ae ee aalge manoi or transfer, prepared by an 
independent actuary, who has never been ,professionally connected with any of the 
parties concerned in the amalgamaton or transfer at any time in the ‘five years 
preceding the date on which he signs his report ; > 

$ ¢) any other reports on which the,scheme of amalgama non or transf¢r was 


The balance-sheets, reports and abstracts referred to in clauses (b), le) -and (d) shaly ° 
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N EREE PO P which E EEE A E E i aeacaoned 
by the Court is to take effect, which- date shall not be more than twelve months 
before the date on which the application -to the Court is made under this section : 


Provided that if the’ Central Government so directs in the case of any parti- 
cular insurer there may be substituted tively for the balance-sheet, report and 
abstract referred to in clauses (b) and (c) prepared in accordance with this sub- 
section certified copies of the last balance-sheet and last report and abstract prepared 
in accordance with sections 11 and 19, if that balance-sheet is prepared as at'a date 
not more than twelve months, and that report and abstract as at a date not more- 
than five years, before the date on which the application to the Court is made 
under this section.” 


Aneta GE section 36, 8. To section 36 of the said Act the following 
ci words shall be added, namely:— 


- “and shall make such consequential orders as, are necessary to give effect. 
to the arrangement, including orders as to the disposal of any deposit made under 
section 7 or section 98.” 


Amendment of section 49, | 9. In aean (3) of section 42 of the said 
Act IV of 1998. Act,— ` 

-~ (a) or the gorie. shall. espire on iie gri dayo Marci ae e 
the words “‘ shall remain in force for a pariga of twelve months only from the date:of 
issue”? shall be substituted ; ` 

(b) to the subecon the following provisos shall be added; namely :— 
: “ Piovided that*when any licencé is issued or renewed within the 
beginning on the day on which the Insurance (Amendment) Act, 1940, came into 
{Bebe the Superintendent of Insurance may specify the date, not being earlier 
one year nor later than two years froin the date of issue or renewal, on ‘which 

the licenċe shall cease to be in force : 
~ = Provided further that the Central Government may, by notification in the 
Official Gazette, make provision in respect of licences in force at the commencement 
òf the Insurance (Amendment) Act, 1940, extending the period for which they are 
to remain in force by a term of from one to eleven months.” 


Substitution of new sections ro. For sections 65 and 66 of the said Act iie 
for sections 63 and 66, Act IV - following sections shall be substituted and shall be 
of 1938. À deemed always to have been substituted, namely :— 


“65. (1 ) In this Part “ provident society” means a person who, or a body of 
Sa persons (whether corporate- or- unincorporate) which, 
Definition of “provident not being.an insurer registered for the time bang 
i under part II of this Act, carries on the business of- 
insuring the payment, on the happening of any of the contingencies mentioned in 

Ao econ (2), of — 


- (a) an annuity of or equivalent to fifty rupees -or less, payable for an un- 
P ee os 

(6) a gros suia of five hundred rupees or less, whether paid or payable in a 
lump sum or in two or more instalments over a certain peri 
exclusively in both cases (a) and (6) of any profit or bonus not being a a guaranteed 
profit or bonus. 

Explanation.—For the purposes of this sub-section, a iod is ‘“ certain ” if 
its duration is ascertainable in advance and “ uncertain ” iFit duration is not so- 
ascertainable. 


(2) | The coniingeneics referred to in sub-section (1) are the following, 


(a) ) the birth, marriage or death of any person or the survival by a person 
” of a stated or implied age’ot contingency ; ' 
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(b) failure of issue; ae | 
the occurrence of a social, igious or other ceremonial occasion ; 
a loss of or retirement from employment 
disablement'in consequence of or accident ; 
oY the necessity of providing for the education of a dependent ; 
(g) any other contingency which may be prescribed or which may be 
authorised by the Provincial ent with the approval of the Central Govern- 


3 For the purposes of sub-sections (1) and (a)— ` | 
a contracts entered into before the commencement of this Act shall not be 
taken into account ; 

i (6) two or more’ policies issued to one person shall, for the purposes of 
determining whether the limits fixed by sub-section (1) have or have not been 
exceeded, be deemed to be one policy if the E ta on the happening of which 
the sums are payable under the a ad whether the contingencies be the same or 
a relate to. one person only, wh .he be the policy-holder or some other 


4) Every person or body of persons for the time being registered as a pro 

vident society under Provident Insurance Societies Act, 1912, and every person ` 

or body of persons for the time being registered as a ident soci under this 

aig ig eae a e purposes of Act. 

l ) If any question arises whether p person or body of is or is not 
N society within the this section, the Saadi of | 

ieee shall decide the question and Te decision shall be final.. . 


.66. No providènt society shall undertake any form of insurance not falling 
within the limits fixed by sub-section .(1) of section 65, 
Restrictions on -providen nor shall any provident. society be eligible to be regis- 
Sera: . ` tered under section 3. © | 
“ar. In sub-section (8) of» of ay 73 of the said Act, after’ the brackets and 
[ie eats _figures and letters “ (9A), 
Amendment of section 73, (B -be inserted, and after theqword: and 


EE O9 E ‘and of section 9”? 
shall be inserted. 


a E 12. E T iid Act, before the word 
AaB a oe oon‘ and figure “section, 65”: the words, brackets and 
1938. a sub-section (2). of” shall’. be inserted. a 
t. dlect 8 Ss 
Pesca aes 5s. 13. In. section 85 of the said iiam 


a) in sub-sèction (3)— 
is for the words “any director or offices of the society ” the words “ any 
i , manager, Mandging agent, auditor, actuary, offictr ‘or partner of the 
society ’ ’ shall be substituted ; 
(ii) for the wordsd' a Hest or officer of the society is a director or partner j 
the go ea shall be substituted, namely :— 
a manager, managing ‘agent, “actuary, -officer ‘ot’ partner of the 
society is a director, manager, Managing agent, actuary, officer, or partner ; 
(b) after sub-section (3) the following sub-section shall be inserted, namely : — 
i (3A) Any loan ‘prohibited under sub-section (3), ‘made before and out- 
stan at the commencement of the Insurance’ e ent)’ Act, 1940, shall be 
a ore the ast day. of January,.1g41, and in case,of:default the director, 


speach eam ian agent, auditor, actuary, officer or partner who’ has received 
the loan or js connected with the, concern which -has received the.loan, as the case 


y þe,` cease to hold office in or be.a partner 'of tbe society and shall be in- 

eligible jA hold ofis in or bea partner of ge society until the lan i repaid.” 

-(c) in, sub-section ‘(4), for.the::words:“ or .officer.””: the words ! manager, 
mangas spent: auditor, actuary, officer:or partner.’’ shall be substituted. 
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Insertion of new section 14. After section 106 of the said Act the following 
OE nt section shall be inserted, namely :— 


sı a lication is ipade to, the Court, for, the making of 
pa ne to which this section applies thé Court shall, 
Notice tò and hearing of flan i the’ Superintendent of Insurance has himself 
Superintendent: of die iade the application ¢ br has been made a party thereto, 
send a copy of the appli lication ‘together’ with’ intimation of the date fixdd ‘for’ ‘the 
hearing thereof to the uperintendent of Insurance, and shall give him an oppor- 
tunity of being heard. 
(2) The orders to which this section Sapha are the following, namely:— 
(a) an order for the attachment in aca of a dearen c of any deposit made 
under section 7 or section g8 ;_ Bei 
_- (b) an order under section. or section 59. for the ri of any such, deposit = 


c) -an order under section -36° sanctioning: aei arrangement for the transfer 
or fa leo ation of ‘life’ insurance business or‘ any consequential’thereon p |'' . 


(d) d) an order for the winding up of an insurance company or a provident 


society ; 
(6) an order undef” section 58 config scheme for the farial wind up 
of an insurance company ;, i 
(fF) -an order z paie ection 89 reducing the pmount of the 3 insurance sakes 
of a provident society ee eee ee ieee. wee se 
Insertion ace o 5E After section 110 of the mid Act the following 
og p , sections shall be inserted, namely :— | ) ; 
“roA ` ` Thé Superintendent of Insurance may by, general or specia} order 
delegate any of his powers or duties under this Act to 
Delesaeea of powers and any person’ subordinate’ to him. The exercise or dis- 
duties ss ee charge of any. of the powers or duties so delegated shall 
e - be subject to such restrictions, limitations and conditions 
if any, as ine Superintendent of Insurance may’ impose, and shall be subject to his 
control and revision. * : | 


110B. Egey document Wir a uired by this Act or by any rule made 

% ereunder to signed by the Superintendent of 

~ ‘Signature document Insurance or by any- person subordinate to him of by 

any officer authorised’ by him under sub-section (1 1) of section 42 shall be deemed to 

be properly signed, if it bears a facsimile of the, signature.of such Superintendent, 

person or officer printed, engraved, lithographed or impreseed by any other mecha- 
nice) proces EPPEN V E ee ent.” 


of s., 114, Act nes . 
IV of 1938. 16. In- section: 114 of the said Act | ae 


a) in sub-section (2),— 

is in clause (h), before_the word and figure “ section 65” the words 
brackets and figure “ sub-section (2) of’ shall be inserted; .. 
tt) the word “and ” at the end of clause fx) shall be arniitied pik aiik 
eA after clause (A) the following clause shall be inserted, namely : — 
(m) a oe a 
(w) the proviso shall be omitted; 
(b) sub-section (3) shall. be renumbered as aradon (4) and the fol- 
lowing shall be inserted as sub-section (3); namely :— 
= ee EB) Every rule made ‘under: this section’ shall be laid’as soon as may be 
after it is made before cath of the Chambers of'the Central Legislature, while it‘is 
in segsiov, for a total period of one month which may be’comprised in one session 
or in two or more sessions, and -if before the expiry of that period; or where the 
period for which the rule is so laid before-one Chamber:does not coincide with'--that 


- 


bd 


-~= 


XXI OF 1940] THE‘ INDIAN TARIFF (AMENDMENT)\AQT, 1940. 79 


for which it is so laid before:the other, before the expiry of the later of these periods, 
both Chambers agree in making any modification in the rule or both Chambers 
agree that the rule should not be made, the rule shall thereafter have effect only in 
such modified form or be of no effect, as the case may be.” 


Amendment of section 116, 


Act IV of 1938 . 17. In section 116 of the said Act— 
| (a) for the words, es and brackets “ fromi the provisions of section, 7,08 
section 98 relating to deposits or from the provisions of sub-section (2) of section 27 


relating‘to the keeping of assets in India ” the words “ from any of the provisions 
of this Act which may be specified in the notification ” shall be substituted ; 
(5) to the section the following proviso shall be added, namely :— ; 
“ Provided that no such notification shall be issued unless the Central Govern- 
ment is satisfied that insurers constituted, incorporated or ‘domiciled in British 
India are under the law or practice in such State entitled therein to benefits corres- 
ee ee those conferred by the notification or to benefjts which in the opinion 
of the tral Government are at least equivalent thereto.” _ 
18. In Form A contained in Part II of.the First Schedule to the said Act, in 
the first column, in. the-entry, “ Accident and Mis 





trap ores First-Sche- “cellancous Insurance Business Account” the words 
Re ene Tage: “ Accident and shall be omitted. 
a a oe 

Amendment of Third Sche- "Thin i e 
dule, Act TV of 1998. 1g. In the Third Schedule to the said Act o 

a) in Part I, in regulation 2 the words “ accident and ” and the words 
“ including workmen’s compensation and motor car insurance ” shall be omitted ; 
= (b) in Pat I, — ee a ok 


y 
1 1 
” 


" ,  (#), in note (a) appended to Form D, for the words “ payable outside India ” 
the ae pest an „paid outside India ” shall be substituted, and the following 
sentence shall be add namely :-— T woe 
“If uestion arises whether any premiums are ordinarily paid outside 
India, the Saoed: of Insurance shall decide the question and his decision 
shall be final.” ; a 
(#) in the heading to Form F, the words “ Accident and” and the words 
“including Workmen's Compensation and Motor Car Insurance Business” shall. be 
"THE INDIAN TARIFF (AMENDMENT) ACT, ‘1940: 
e Aor No. XXI op 1940. r 7 
| [10th “April, 1940. 
, An Act further to amend the Indian Tariff Act, 1994. | 
WHEREAS it is expedient further to amend the Indian Tariff Act, 1984, for the 
purpose hereinafter appearing ; Tf} is hereby enacted as follows :— 
: 1. This Act may be called Tae INDIAN TARF 
peer ane ) (AMENDMENT) AQT, 1940, >, . . .. 
2. In the First Schedule to the Indian Tariff Act, 1934; in Item No. Ig 
Sche- ÍP the third column. the word “ Revenue” shall 
dole Act WORK of tosh -» inserted, and in the fourth coluthn for the word “ Free” 
os r ` the figure and ewords.‘' per cent. ad valorem shal” 
be substituted. ? SE AREN E re '- l 


(1), 
be 


a es re oG e “ah 
' 


r 
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THE INDIAN TARIFF (SECOND AMENDMENT) ACT, 1940. 








Acr No. XXII oF 1940. 
[10th April, 1940. 
An Act further to amend the Indian Tarif Act, 19934- 
WHEREAS it is expedient further to amend the Indian Tariff Act, 1934, for the 
purpose hereinafter appearing ; It is hereby enacted as follows :— 
1. This Act may be called THe [INDIAN TARIFF 
| (SEOOND AMENDMENT) ACT, 1940. , 
Amendment of the First 2. In the First Schedule to the Indian Tariff 
Schedule Act XXXII of 1984. Act, 1934,— 
(a) in Items Nos. 10 (1), 10 (2) and ae ee in the last column, for the figure, 
“© 1g40 ” the figure “ 1941 ” shall be substituted ; | 
(b) in Items Nos. 46; 46 (1), 47, 47 (1), 48 and 48 (4), 3 the last column, 
for the figure “ 1940 ” the figure “ 1942 ” be substituted. 


THE DRUGS ACT, 1940. 


Aar No. XXIII oF 1940. 


Short title. 





[roth April, 1940. 
An Act to regulate the import, manufacture, distribution and sale of drugs. 
Warreas it is expedient to regulate the import into, and the manufacture, 
distribution and sale in, British India of drugs ; _ 
"  Anp WBEREAS thd Legislatures of all the Provinces have passed resolutions in 


terms of section 103 of the Government of India Act, 1935, in relation to such of 
the above-mentioned matters and matters ancillary thereto as ‘are enumerated in 
‘List II of the Seventh Schedule,to the said Act ; It is hereby enacted as follows: — 
See Tt et OCRAPTER I. TEE j 
INTRODUCTORY. 


Short title, extent oe en 1. (1) This Act may be called THE Druas AcT, 


mencement. 1940. 
(2) It extends to the whole of British India. 


(3) It shall come into force, at once ; but Chapter III shall take effect only 
from such date as the Central Government may, by notification in the Offical 
Gazette, ap oehaps a S enlarge tr bor 
Province only from such date as the Provincial Government may, by like notification, 
appoint in this behalf. 
-.2. The provisions of this Act shall be in addition 
Application of other laws to, and not in derogation of, the Dangerous Drugs Act, 
‘not 1930, and any other law for the time being in force. 
g. In this Act, unless there is anything | t 
Definitions. c- ' + in the subject or context,— ee 
(a) “ the Board ” means the Drugs Technical Advisory Board constituted 
under section 5 5 « i i , 

. - (b) “drug” includes all medicines for internal or external use of human 
‘beings or animals, and £11 substances intended to be used for or in the treatment, 
‘mitigation or prevention of disease in hufnan beings or animals, other than medicines 
and substances exclusi used or prepared for use in accordance with the Ayur- 
-vedic or Unani systems of medicine ; - 


= 
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(e) “ to import ”, with its grammatical variations and cognate expressions, 
means to bring into British India ; 

_ (da) seen E medicine ” meang a drug which is a remedy or 
prescription prepared for in or external use of human beings or animals, and 
which is not for the time being recognised by the Permanent Commission on 
Biological Standardisation of the e of Nations or in the latest edition of the 
British Pharmacopoeia or the British Pharmaceutical Codex or any other Pharma- 
coposia sage prvi! this behalf by the Central Government after consultation with 
the Board ; 

(e) “ prescribed” means prescribed by rules made under ag edna 
Chapter III by the Central Government, or under Chapter IV by the inci 
Government. : 

4. Any substance specified as poisonous by rule made under Chapter DT 

| l or Chapter IV shall be deemed to be a poisonous 

Presumption as to poisonous = sy bstance for the purposes of Chapter ITI or Chapter IV, 
anaa: as the case may be. 


CHAPTER I. 


‘Tar Drugs TECHNICAL Apvmory BOARD, THE CENTRAL Druas LABORATORY AND 
‘THE Drugs CONSULTATIVE COMMITTEE. a 


5. (1) The Central Government shall, as soon as may be, constitute a Board 


l (to be called the Technical Advisory ü) to 
Sar ae i Technical Ad- advise the Central ent and the tert o 
VEY Governments on technical matters arising out of the 


administration of this Act and to carry out the other functions assigned to it by 
(2) The Board shall consist of the following members, namely :— 
(i) the Director-General, Indian Medical Service, ex-officio, who shall be 


(##) the Director of the Central Drugs Laboratory, ex-gfficio; . ox 
(ii) the Director of the Central Research Institute, ex-officio; p 5 
(i) the Director of the Imperial Veterinary Research Institute,’ Muktésar, 


(v) the Chief Chemist, Central Revenues, ex-officio; 

vi) two persons holding the appointment of Government Analyst under 
eb eee ee Cae 

(oii) one harmacologist and one pharmaceutical chemist to be elected by 


the Scientific i Board of the Indian Research Fund Association ; 
(viii) three persons to be elected by the Medical Council of India, two of 
) hal bekan . teachers of medicine or therapeutics on ‘the staff of a 


university or college in British India providing a course of study which qualifies 
for admission to the examination for a degree which is a recognised : : 
under the Indian Medical Council Act, 1933, and one shall be a registered medical 
practitioner not being a servant of the Crown ; 
(ix) one member of the pharmaceutical profession to be nominated by the 
Central Government ; ee 
(x) two persons to be elected by the Council of the Indian Chemical Society ; 
(xi) one person to be elected by the Central Council of the Indian Medi, 
‘Agsociation and one person to be elected by the branches in India of the British 
Medical Association. ° | . ' p 
(3) The nominated and clected metħbers-of the Board shall hold office for 
three years, but shall be, eligible for re-nommation and re-election. i 
i—11 x t 
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eT) 4) The Board may, subject to the previous approval of the Central Govern- 
ment, make by-laws fixing a quorum and regulating its own procedure and the 
conduct’ ofall business to be transacted by it. 
es ’ (5) Thé ‘Board may constitute sub-committees and may appoint to such 
sub-committees for such periods, not exceeding three years, as it may decide, or 
au a for the consideration of particular matters, persons who are not members 
+ ai 'B 1. a ` 

_ (6) The functions of the Board may be exercised notwithstanding any vacancy 
ses (7) The Central Government shall appoint a person to be secretary of the 
Board and shall provide the Board with such clerical and other staff as the Central 
Government considers necessary. l 


c-> = 6" (1) The'Central Government shall, as soon as may be, establish a Central 
coe | Drugs Laboratory under the control of a Director to be 
The Central Drugs Labo- P by the Central Government, to carry out 
TROET: e functions entrusted to it by this Act or any rules 
made under this Chapter : l 
4-4 tMProvided that, if the Central Government so prescribes, the functions of the 
Central Laboratory in respect of any drug or class of drugs shall be carried 
sd the tral Research Institute, Kasauli, or at any other prescribed Labo- 
ifatoty and, the functions of the’ Director of the Central Drugs Laboratory in respect 
job sae drag or class of drugs shall be exercised by the Director of that Institute or 
df tH&t other Laboratory, as the case may be.’ 7 
ot. oa (2) The Central Government may, after consultation with the Board? make 
rules prescribing— i 
(a) the functions of the Central Drugs Laboratory ; 
zti A the’ rocedure for the grant of certificates of registration under this Act 
the said Laboratory in respect of patent or proprietary medicines not having 
displayed on the label or container thereof the true formula or list of i ients 
contained therein in a manner readily intelligible to members of the medical pro- 
fesgion,, the forms of such certificates and the fees payable therefor ; i 
l (c) the procedure for preserving the secrecy of the formulae of patent or pro- 
prietary medicines when disclosed to the said Laboratory under this Act : 
we vy, 3 (d) the procedure for, the submission to the said Laboratory under Chapter 
IV of samples of drugs for analysis or test, the forms of the Laboratory’s reports 
n and the fees payable in respect of such reports ; 


ryt Aes 


i o, ee other matters as may be necessary or expedient to enable the said 


Laboratory to carry out its functions ; a 


. ` (f) the tters necessary to be prescribed for the purposes of the proviso 
‘to sub-section ss | | 


a> ch (1) The Central Government may constitute an advisory committee to be 
a ee ae ine called “ the Drugs Consultative Committee ” to advise 

Drugs Consultative Gom- the Central Government, the Provincial Governments 
Ey. ie, oh and the Drugs Technical Advisory Board on any matter 
tending to secure uniformity throughout the Provinces in the administration of this 


p ` (2) The Drugs Consultative Committee shall consist of two i 
of thd Shas Government to be nominated.‘by that Government and one repre- 
‘ gentative of each Provincial Government to be nominated by the Provincial Govern- 
t concerned. f 
(3) The Drugs. Consultative Committee shall meet when required to do sc 
by the Central Government and shal! have power to regulate its own procedure!) 
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CHAPTER II. 
Iwrort oF Drugs. 


8. (1) For the purposes of this Chapter the expression “ standard cane 

. when applied to a drug means that the drug ‘complies 

AASR Aa with the standard set out in the Schëdule. i 
(2) The Central Government, after consultation with the Board and after 
giving by notification in the official Gazette not less than three months’ notice of 
its intention so to do, may bya like notification add to or otherwise amend ‘the 
Schedule for the purposes of this Chapter, and thereupon the Schedule shall ' be 
deemed to be amended-accordingly. | 
g. For the purposes of this Chapter-a drug 

~- be deemed to be misbranded— D eee 
(a) if it is an imitation of, or substitute for, or.resembles in a mannet likel 

to deceive, another drug, or bears upon it or upon its label or container the-nafne af 
another drug, unless it is plainly and conspicuously marked so as to. reveal its true’ 
character and its lack of identity with such other drug ;. or S23. a Sheen 
(b) if it purports to be the product of a place or country- of which it is not 
es a Bees oe 


- - — 
~- 


Mubranded drugs. ta 


s 
La das 


or if it is made to appear of better or greater therapeutic value than it really is ; or 
(e) if it is not labelled in the prescribed manher ; or” ^ ~ a 
(f) if its label or container or anything accompanying the drug bears any 
staterħent, design or device which makes any false claim for the drug or.whioh is 
false or rhiateacline in any particular ; or | 
(g) if the label or container bears the name of an individual òr company 
purporting to be the manufacturer or producer of the drug, which individual öt 
company is fictitious or does not exist. ~ o 
ee 10. From such -date as ‘may be fixed” by’ 'thée 
emghibition of import of Central Government by - notification in the- dfficixl 
: Gazette in this behalf, no person shall import-— 
a) any which is not of standard quality; ` $8 slaty 
if any misbranded drug ; a Gentes 
(c) any drug for the import of which a licence is prescribed, otherwise than 
under, and in accordance with, such licence ; ot 
(d) any patent or proprietary medicine, unlesw there is displayed, in- the 
prescribed manner on the label or container thereof either the true formula. or list 
of ingredients contained in it in a manner readily intelligible to members of the 
medical profession, or the number of the certificate of registration granted. in the 
prescribed manner in Salers such medicine by the Central Drugs Laboratory 
after being correctly inforried of the formula of such medicine ;_. ee 
(e) any drug which by means of any statement, design or device accompanying 
ii or by any other means, purports or claims to cure or sara any such disease 
or ailment, or to have any such other effect, as may be p i : oa ae 
. (f) any drug the import of which is prohibited by rule made ‘under this 
Chapter : i i : SaaS eg airs 
P Provided that nothing in this section shall apply to the import, subject to 
prescribed conditions, of quantities of any drug for the purpose of examination 
r rn l f 


test or analysis or for personal use : 2 db 
Provided further that the Central Government may, after consultation with 

the Board, i acdsee in the official permit, subject,to any conditions 

specified in the notification, the import of hny. ‘or Class of drugsjnot beirfg of 


standard quality. l se a aTa 


E z . ge Med RE DONT eas, E par 


wn) 
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Explanation.—The formula or list of i ients mentioned in clause (d) shall 
be deemed to be true and a sufficient comp with that sub-clause if, without 
disclosing a full and detailed recipe of the ingredients, it indicates correctly all 
potent or poisonous substances contained therein together with an approximate 
statement of the composition of the medicine. 


ar. (1) The law for the time being in force relating to sea customs and to 
ee aa goods, the gir eA is caer ned eee 18 
Pies press aewlnaam of the Sea Act, 1878, shall, ject to the 
jase 3 abate powt °"" provisions of section 13 of this Act, apply in respect of 
the import of which is prohibited under this 
eg ta and officers of customs and officers empowered under that Act a 
the duties imposed thereby on'a Customs Collector and other officers of oms, 
shall have the same powers in respect of such drugs as they have for the time being 
in regpect of such goods as aforesaid. 
D (a) Without prejudice to the provisions of sub-section (1), the Customs 
, or any servant of the Crown authorised by the Provincial Government in 
(a Depa may dedain any impot d package Which Ae ee E 
drug the import of which is prohibited under this Chapter, and shall forthwi 
report such detention to the Director of the Central Drugs Laboratory and, if 
uired by him, forward the package or samples of any suspected drug found 
therei to the ‘said Laboratory. 
1g. (1) The Central Government may, after consultation with the Board 
TO ee: and after SIA dag ates oo in the 
‘Power of Central Gover official Gazette, e rules for the purpose of giving 
ment, to make rules. ` effect to the provisions of this Chapter. 


-v (a) Without prejudice to the generality of the foregoing power, such rules 
may, : Ghee op re : - l : 
Ca arta seedy a eg og ios a iis 
equired; and -prescribe the form:and conditions of su licences, the authority 
empowered to issue the same, and the fees payable therefor ; 
(6) prescribe the methods of test or analysis to be employed in determining 
whethe: a drug is of standard quality ; l 
( \ prescribe, in respect of biological and organometallic compounds, the 
units or methods of standardisation ;- 
(d) specify the diseases or ailments which an i drug may not purport 
‘or. claim to cure-or mitigate and such other effects whi such drug may not purport 
or claim to have ; ' 
a. (a) prescribe the conditions subject to which small quantities of drugs, the 
import of which is otherwise probibited under this Chapter, may be imported for 
thé purpose*of examination, test or analysis or for persapal use ; me A 
E prescribe the places at which drugs may be imported, and prohibit their 
import ‘at any othėr place ; l 
' 7? (g) require the date of manufacture and the date of expiry of pbtency to be 
clearly and truly stated on the label or container of any specified imported drug or 
class of such , and prohibit the import of the said drug or class of drug after the 
expiry of a specified period from the date of manufacture ; 
~ + (h) regulate the submission by im and the securing, of samples of 
drugs for examination, test or analysis the Central Drugs Laboratory, and 
prescribe the fees, if any, payable for such examination, test or analysis; 
uc’ "4 @) prescribe the evidence to be supplied, whether by accompanying docu- 
ments or‘ othérwise, af-the quality of drugs sought to be imported, the procedure of 
officers af Customs in dealing with such evidence, and the manner of storage at 
places of import of drugs detained pending admission ; 
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_  (j) provide for the exemption, conditionally or otherwise, from all or 
of the provisions of this Chapter and the rules e thereunder of drugs wt 
for the purpose only of transport through, and export from, British India ; 

(k) prescribe the conditions to be observed in the packing in bottles, packages 
or other containers of imported drugs ; a 

(f) regulate the mode of ing drugs imported for sale in ( 
prescribe the matters which al not be included in such la : 

(m) prescribe the maximum proportion of any poisonous substance which 

marie adad tier oaned n any a ed drug, prohibit the import of any 
drug in which that proportion is exceed and specify substances which shall be 
deemed to be poisonous for the purposes of this Chapter and the rules made there- 
under ; , 

(n) require that the accepted scientific name of any pa ed drug shall ‘be 
displayed in the prescribed manner on the label or wrapper any imported patent 
or proprietary medicine containing such drugs ; 

(0) provide for the exemption, conditionally or otherwise, from all or any 
of the provisions of this Chapter or the rules made thereunder of any specified 
drug or class of drugs. 

13. (1) Whoever contravenes any of the provisions of this Chapter or of 
On . any rule made thereunder shall, in addition to any 
, penalty to which he may be liable under the provimon 
of section 11, be punishable with imprisonment which ma extehd to one year, ‘or 
with fine which may extend to five hundred rupees, or with both. 7 
er (2) Whoever, having been convicted under sub-section (1), is agai convicted 
under. that sub-section shall in addition to any penalty as aforesaid, be punishable 
with imprisonment which may extend to two years, or with fine which may extend 
to one thousand rupees, or with both. i 
14. Where any offence punishable under section 13 has Bera comintyed, 
Coa E the consignment of the drug in respect of whi e 
, offence has been committed shall be liable to confiscation. 
15. No Court inferior to that of a Presidency Magistrate or of a Magistrate 
Jibda of the first class shall try an offence punishable under 
z section 13. i | E 
- MANUFACTURE, SALE AND DISTRIBUTION OF Drugs. 
46. (1) For the purposes of this Chapter the expression “ standard quality ” 

, when applied to a drug means that the drug complies 
A with the standard set out in the Schedule. ~ | 

(2) The Provincial Government, ‘after consultation with the Board and 
after giving by notificagion in the official Gazette not less than three months’ 
notice of its intention so to do, may by a like notification add to or otherwise amend 
the Schedule for the purposes of this Chapter, and thereupon the Schedule shall be 
deemed to be amended accordingly. : l 

17. For the purposes of this Chapter a drug shall 
a beden 40 he ibada Sn 
z (a) if it is an imitation of, or substitute for, or resembles in a manner likely 
to deceive, another drug, or bears upon it or upon its label or container the name 
of another drug, unless it is plainly and conspicuously marked so as to reveal its true 
character and its lack of identity with such other drug; or 

(b) if it purports to be product of a placè or country of which it is not 

truly a : 79 


product ; or ° À 
f c) if it is sold, or offered or exposed for sale, under a name which 
RR a i on l 7 > ; peo ngs , 


r m ha ae t 
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(da) if it is so coloured, coated, powdered or polished that damage is concealed 
or if it is made to appear of better or greater therapeutic value than it really is ; or 

(¢) if it is not labelled in the prescribed manner ; or ' 

(f) if its label or container or anything accompanying the drug bears any 
statement, design or device which makes any false claim for the drug or which is 
abea a a 1a aay Garccules Gr a 

_. (g) if the label or container bears the name of an individual or company 
purporting to be the manufacturer ‘or producer of the drug, which individual or 
company is fictitious or does not east: ` 


z 18. .From such date as may be fixed by the Pro- 

Prohibition of manufaciure vincial Government by notification in the official 

and sale of certain drugs. Gazette in this behalf, no person shall himself or by any 
oe _ other person on his behalf— < 

(a) manufacture for sale, or sell, or stock or exhibit for sale, or distribute—_ 

: (i) any drug which is not of standard quality ; 

iB any misbranded drug; - - m By Se l 

iii) any patent or proprietary medicine, unless there is displayed in the 

prescribed manner on the label or container thereof either the true formula or list 

of ingredienis contained in it in a manner readily intelligible to members of the 

medical profession, or the number of the certificate of registration granted, in the 

manner ibed by the Central Government, in respect of such medicine by the 

Central Drugs Laboratory after being correctly informed of the formula of such 

medicine ; 


- | (tv) any drug which by means of any statement, design or device 
fa ition by any other EA Sele a ae onc ce any mich Guess 
aaa Sere have an much effect as may be pre : 
(v) any drug, in contravention of any of the provisions of this Chapter or 
‘any'tule made’ thereunder ; ! 
` (b) sell, or stock or exhibit for sale, or distribute any drug which has been 
or manwfactured in contravention of any of the provisions of this Act or 
:- any rule made thereunder ; | E S n 3 
(ec) manufacture for sale, or sell, or stock or exhibit for sale, or distribute any 
drug, except under, and in accordance with the conditions of, a licence issued for 
such purpose under this Chapter : l 
Provided that nothing in tbis section shall apply to the manufacture, subject 
to j conditions, of small quantities of any for the purpose of erami- 
nation, test or analysis ; l SEN 
., - Provided further that the Provincial Government may, after consultation 
with the Board, by notification in the official Gazette, permit, subject to any 
conditions specified in the notification, the manufacture for sale, sale or distribution 
of any drug or class of drugs not being of standard quality. S 
‘on.—The formula or list of ingredients mentioned in sub-clause, (tti) 
of clause (a) shall be deemed to be true and a sufficient compliance with that sub- 
clause if, without disclosing a full and detailed recipe of the ingredients, it indicates 
correctly all the potent or poisonous substances contained therein together with an 
approximate statement of the composition of the medicine. 
19. .(1) Save as hereinafter provided in this section, it shall be no defence in 
pies. a prosecution under this Chapter to prove merely that 
' the accused was ignorant of the nature, substance or 
uality of the drug in respect of which the offence has been committed or of the 
eoit nces, of its. mangifacture or import, or that a purchaser, havi bought 
only for the purpose of test or analysis, has not been prejudiced by the Ei 
ee For the purposes of section 18 a drug shall not be deemed to be mis- 
s or to be below standard quality only by reason of the fact that—. 
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(a) there has been added thereto some innocuous substance or ingredient 
because the same is required for the manufacture or preparation of the drug as an 
article of commerce in a state fit for carriage or consumption, and not to increase 
the bulk, weight or measure of the drug or to conceal its inferior quality or other 
defects ; or | | 


(6) in the process of manufacture, preparation or con some extra- 
neous su has unavoidably become intermixed with it, ee that this 
clause shall not apply in relation to any sale or distribution of the drug occurring’ 


after the vendor or distributor became aware of such intermixture. 

(3) a eee 
distribution thereof, shall not be liable for a contravention of section 18 if he proves— 
(a) that he did not know, and could not with reasonable dili have 
ascertained, that the drug in any way contravened the provisions of that section, 
and that the drug while in his possession remained in the same state as when he: 
acquired it; or | 

(b) that he acquired the from a n'resident in British India under 
a written warranty in the prescribed form signed by such person that the drug 
dies not in any way contravene the provisions `of section 18, and that the drug 
while in'his possession remained in the same state as when he acquired it : | 

Provided that a defence under clause (6) shall be open to a person only— 

(i) if.he has, within seven days of the service on him of the summons, sent to 
the Inspector a copy of the warranty with a written notice stating that he intends 
to rely upon it and giving the name and address of the warrantor, ‘and 

(tt) if he proves that he has, within the same period, sent written notice of 
such intention to the said warrantor. 

20. The Provincial n E by IRTEE E E E official Dianas 
| appoint such persons as it thinks fit, having the i 
Government Analysts a ualifica Hon to be Government AR tr 
areas and in respect of such drugs or classes of drugs as may be specified in the 
notification : 

Provided that a servant of the Crown serving under the Central Government’ 
or another Provincial Government shall not be so appointed without the previous `. 
consent of the Government under which he is serving. 

21. (1) The Provincial Government may, by notification in the Official 
Gazette, appoint such persons as it thinks fit, having the 

a To ualifications, to be Inspectors for the 
purposes of this Chapter wi such local ts as it may assign to them respectively: 


(2) Every Inspector shall be deemed to be a public servant within the 
meaning of the Indian Penal Code, and shall be officially subordinate to such 
authority aii the Provincial’ Goverinient may pecil ia tie bahak 


22. Subject to the provisions of section 29 and of any rules made by the 
Provincial Government in this an Inspector 
may, within the local limits for which he is appointed,— 

(a) Inspect any premises wherein any drug is being manufactured and in 
the case of sera, vaccines and an other drug prescribed in this behalf the plant: 
and process of manufacture and the means employed for standardising and 
testing the drug ; 


Powers of Inspectors. 


(b) take samples of any drug which is being manufactured, or being sold 
stocked or exhibited for sale, or is being distributed ; ° a 

(c) where he has reason to believe that any drug. which is being manufactured 
for sale, or being sold or is stocked or. exhibited: for.sale, or is distributed, 


contravenes any of the provisions of section 18, order In. writing, person, in- 
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whose possession such may be, not to di of any stock of such drug for a 
T ee not ing ten days, or, unless the alleged contravention is such 

t the defect may be removed by the pomessor of the drug, seize the stock of such 


drug : 

Provided that the Inspector shall not take any action under this clause unless 
he has rted the facts to the District Magistrate-or the Chief Presidency Magis- 
trate and has been authorised by such Magistrate to take such action ;' ‘ 

(d) for any of the aeee purposes enter at all reasonable times, with such 
assistants, if any, as he co iders neces pany feces Where ony oe ee 
manufactured, or being sold, or packed or exhibited for sale, or is kept for distri- 
bution; 


Ld 


(e) exercise such other powers as may -be' necessary for carrying out the 
purposes of this Chapter or any rules made thereunder. , 
ag. (1) Where an a se spate no ee of a drug n this Chapter, 
Pr | _ he shall tender price thereof and may require 
, Procédure of Inspectors. a written acknowledgment therefor. 

(2) Where the price tendered under sub-section S is refused, or where the 
Inspector seizes the stock of any under clause (c) of section 22, he shall tender 
a receipt therefor in the prescribed ed 

(3) Where an Inspector takes a sample of a drug for the purpose of test or 
. analysis, he shall intimate. such purpose in writing in the prescribed form to the 

person {rom whom he, takes it an in the presence of such person unless he wilfully 
absents bimself, shall divide the sample into, four portions and effectively séal and 
suitably mark the same and permit such person to add his.own seal and.mark to 
all or any of the portions so sealed and marked : i À 

Provided that where thè sample is taken ‘from premises whereon the drug 
is being manufactured, it shall be necessary to divide the sample into three portions 
only : i 455 Se Wee cy ie ' i n PRN - a k 

Provided further that where the drug is made up in ‘containers of small 


(4) The Inspector shall restore one portion’ of a ae i so divided or: one 
container, aš thé case, may be, to ‘the person from whom he takes it, and shall 
retain the remainder and dispose of the same as follows :— 

i) one portion or .container he shall forthwith send to the Government 
ry Pee SIN i, Gon 

‘() the second he Sele see to the Court before which proceedings, 
fany, are instituted in' respect of the drug ;` and’ * i ee 
(n) the third, where taken, he shall send to the, warrantor, if any, named 
under proviso to sub-section (3) of section 19- l l 

l (5), Where an Inspector takes any action under clause (c) of section 22,— 

'? (q) he shall use ee or not the contra- 
yenes any of the provisions section 18'and, if it is ascertained that the does 
not so contravene, - forthwith revoke the order passed under the said clause or, as. 
the case may be, take such action 'as thay be necessary for the return of the stock 

. : a 


seized ; 
(b) if he seizes the stock of the drug, he shall as soon as may be inform a 
Magistrate ‘and take his orders'as to the custody thereof ; i 
(c) without prejudiĉe to the institution of any prosecution, if the-alleged ` 
contravention be such that the' defect. may -be' remedied by the pomsessor of the 
he shall, on‘being satisfied that'the defect has ‘been “so teriedied, forthwith 
e his tinder under thë said ‘chamse, (U0 o0 uon o ! 
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E person for the time being in charge of any ises whereon any 
e , deug is being manuiscenred or bE Re Akk or diin. 
Persons bound to disclose bution shall, on bei uired by an Inspector so to do, 
pae chars nap e oem 2 legally bound o dialo to Inspector the place 
i, f | where the drug is being manufactured or is kept, as the 

casce may be. a, E i ta | 

25. (1) The Government Analyst to whom a sample of any drug has been 
submitted for test or analysis under sub-section (4) of 

Reports of Government Ana- section 23, shall deliver to the Inspector submitting it 
a : ,  @ signed reportin triplicate in the prescribed form. 

' (2). The Inspector‘on receipt thereof shall deliver one copy of the report to 
the person from whom thie sample was taken and another copy to the warrantor, 
if any, named under the proviso to sub-section (3) of section 19, and shall ‘retain the 
third copy for use in.any prosecution in respect of the sample. . 

(3) Any document purporting to ‘be a report signed by a Government 
Analyst under this Chapter shall be evidence of the facts stated therein, and such 
evidence shall be conclusive unless:the person from whom the sample was taken or 
the said warrantor has, within twenty-eight days of the receipt of a copy of the- 
report, notified in writing the Inspector or the Court before which any proceedings in 
respect of the saiiple ‘are pending that he intends to adduce evidence in . contro- ` 
version of the pA = a i 

' ¢4) ‘Unless the sample has ‘already been tested or analysed in the Central’ ' 
FER boratory, whėre a'person has under sub-section (3 notified his intention 
of adducing evidence in controvetsion of a E Antes report, the Court 
may, of its own motion or in ifs discretion at the request’cither of the complainant 
Fa apres eves PE Mm E before reese pe udrscant 
sub-section (4) of section 23 to be sent for test or analysis to the sai Laboratory, , 
which, shall make SE arr Sacto slg pe ups i ace ecard the 
authority of, the Director, of the Central ,Drugs. Laboratory c result thereof, and 
such report shall be conclusive evidence of the facts stated therein. 


(5) The cost.of a test or analysis. made ,by the Central Drugs Laboratory 
under ion (4) shall be paid by the complainant or accused as the Court. 


5 
. { | Aye t mvt 


26. Any person shall, on application in the prescribed manner and on payment 
of drug enábled of the prescribed fee, be entitled to submit: for test or 
rea a or analis: analysis to a Government Analyst any drug purchased 
a i „ , by, him and to receive a:report of such test or analysis 

signed by the Government Analyst. 3 | aa | 
27. Whoever: himself or by any other person on'his behalf manufactures for 
sale, sells, stocks or exhibits for sale, or distributes any 
ee! a sapien , drug in contravention of any of the provisions of this 
mon age ya cane .. @ Chapter or any rule made thereunder shall-be punishable 
; eae which. may cxtend to one: year, or 
with fine which. may extend to five hundred rupees, or with both.. -. ooy 8 


28. (1)- Whoever; ‘in respect of any drug sold'by him’ whether as principal 
> 7" or agent, gives to the purchaser a false warranty that the 
Penaltics for giving false drug does not in any wa contravene the provisions 
warranty OF misie Of WaAnTY of section: 18 shall; unless he proves that when he gave 
the warranty he had good reason to believe the samé to'be true, be punishable with 
Imprisonment which may extend to one year, or, with fine which may extend to 
, (2) Whoever apples or. permits to be applied to any drug sold, or stocked 
or exhibi för tale, by him, .whcther of. the container or label- or in any “other 
manner, a warranty given in respect of any othen drug, shall be punishable with ° 


I— 12 


+ 
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imprisonment which may extend to one year, or with fine which may extend to five 
hundred. rupees, or with both. i 


| 29. Whoever uses any report of a test or analysis made by the Central Drugs. 

. : Laboratory or by a Government Analyst, or any extract 

e usc of e from such report, for the purpose of advertising any 

TE R drug, shall be punishable.with fine which may extend to 
five hundred rupees. ee 


go. , Whoever having been convicted of any offence under section 27 or section 
Sag 28 or section 29, is again convicted of an offence under 
Penalty for subsequent of the same section shail be punishable with imprisonment 
ences, o = which may extend to two years, or with fine which may 
extend to one thousand rupees, or with both. l ' : 


31. Where any person has been convicted under this Chapter for contravening 

any such provision of this:Chapter or any rule made 

Confiscation, thereunder as may be specified by rule made in this. 

behalf, the stock of the drug in respect of which the contravention has been made 
shall be liable to confiscation. 


i r ‘ : 
32. (1) No prosecution under this Chapter shall 

Corner OT near be instituted except by an Inspector. 7 

(2) No Court inferior to that of a Presidency Magistrate or of a Magistrate- 
of the first class shall try an offence punishable under this Chapter. _ 

_ (8) Nothing contained in this Chapter shall be deemed to prevent an 

person from being prosecuted under any other law for any act or omission whi 
constitutes an offence against this Chapter. g 


33. (1) The Provincial Government may, after consultation with the Board’ 

ee Sasa and after previous publication by notification’ in the 

Power of Provincial Gover- Official Gazette, make rules for the purpose of giving- 
ee ane ' effect to the provisions of this Chapter. 


(2) Without prejudice to the generality of the foregoing power, such rules. 
may— Ps 
(a) provide for the establishment of laboratories for testing and analysing- 


(b) prescribe the qualifications and duties of Government Analysts and the 
qualifications of Inspectors ; 

(c) prescribe the methods of test or analysis to be employed jn determining 
whether a drug is of standard quality ; 

(d) prescribe, in respect of biological and organometallic compounds, the- 
units or methods of standardisation ; 

(¢) prescribe the forms of licences for the manufacture for sale, for the sale- 
and for the distribution of drugs or any specified drug or elass of drugs, the form 
of application for such licences, the conditions subject to which such licences ma 
be issued, the authority empowered to issue the same and the fees payable therefor ;- 

(f) specify the diseases or ailments which a drug may not purport or claim 
to cure or mitigate and such other effects which a drug may not purport or claim 
to have ; 

(g) prescribe the conditions subject to which small quantities of drugs 
may be manufactured for the purpose of examination, test or analysis ; 

(A) require the date of manufacture and the date of expiry of potency to be 
clearly and truly stated a Ape label or container of any specificd drug ie of” 
drugs, and prohibit the sale, stocking or exhibition for sale, or distribution of the 
said dtug or class of drugs after the expify ofa specified period from the date of” 

e manufacture or after the expiry of the date of potency ;  ' 
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(i) prescribe the conditions to be observed-in' the packing in bottles, packages 
and other containers of , and prohibit. the sale, stocking or exhibition for sale, 
or distribution of drugs ed in contravention of such conditions ; 


}) regulate the mode of labelling packed drugs, and estate the matters 
which or shall not be included in such labels ; 


st parece the maximum proportion of any poisonous substance which 

may be added to or contained in any drug, prohibit the manufacture, sale or stocking 

or exhibition for sale, or distribution of any drug in which that p roportion is exceeded 

and arc taal substances which shall be deemed'to be poisonous the purposes of 
and the rules made thereunder ; 

(2) that the accepted caus name of any specified drug shall be 
displayed ,in. the prescribed manner on the label or Wie of any patent or pro- 
prictary medicine containing such drug; 

(m) prescribe the form of warranty referred to in sub-section (1) of section 19; 

(n) regulate the powers and duties of Inspectors ; 

(0) prescribe the forms of report to be giyen by Government Analysts, and 
the manner of application for test or analysis_under section 26 and the fees payable 
therefor ; 

(D) the aieia aoe this Chapter or any rule made thereunder in 
relation to which the stock of the drug shall be liable to confiscation under sec- 
tion $I ; 

ac! provide for the exemption, conditionally or otherwise, from all or any 
of the SEL ENa of this Chapter or the rules made thereunder of any specified drug 
or elass of drugs. 


= 34. No suit, prosecution or other legal proceeding shall lie agains any person 
Protection to persons acting for anything. which is in good faith or intended 
under this Chapter. to be done under this Chapter. 


THE SCHEDULE. 
(Ses sections 8 and 16.) 


Sends compl A Anr rA r Aaa sold, 
stocked or exhibited for sals, or distributed 








Clas of.drug. . X | Standard to be complied with. 
r. Patent or proprietary medicines | The formula. or list of ingredient displayed 
i 7 prescribed manner on label or omainen, or 
Doe aang š T A A e Cental Drugi; Laba- 


l r ratory, as the case may 
2. a ee a The standards maintained at the National Institute 
toxifis, toxoids, antiioxins, and ant for Medical Research, London, and such further 
~ gens and biological products of such nature. Secale quality and purity as may be 


3. Vitamins, hormones and analogous! pro- Tice standards iian at ie Naan Tiga 
ducts for Medical Research, London, and such further 
oe standards of strength quality and purity as may be 


Other drugs et The stendards ofidentity, and strength specified 
$ SA l in the letest edition of ihe Bea Pa 
or tbe British Pharmaceutical 


_ 3 sheets on wilted 


Sn of the Lengue of Natio 
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THE INDIAN MINES (AMENDMENT) ACT, 140. 


Acr No. XXIV ‘oF 1940. 
| [oth April, 1940. 
An Act further to amend the Indian Minas Act, 1933. 
WHEREAS it is expedient further to amend the Indian Mines Act, 1923, for 
the purposes hereinafter appearing ; 4 
It is hereby enacted as follows :— | 
1. This Act may be. called Tse INDIAN MINES 
(AMENDMENT) ACT, 1940. 


2. In clause (a) of sub-section (1) of section 10 of the Indian Mines Act, 
1923 (hereinafter referred to as the said Act), for the 
Amendment of section 10, words “ the Government” the words “ the Crown ” 


Short title. 


AEEY AT shall be substituted. 
Amendment of section 19, g. In sub-section (1-A) of section 19 of the 
Act IV‘ of 1923. said Act— 


(a) the brackets and letter “(a)” at the beginning, and the word “ or” 
at the end of clause (a) shall be omitt ; and '' | 

(6) clause (6) shall be omitted. 

Amendment of section 29, 4. In section 29 of the said Act, after clause (+) 

Act IV of 1923. the following clause shall be inserted, namely :— 

“ (kk) for prohibiting the employment in a mine either as manager or in 
any other specified capacity of any persons except persons paid by the owner of the 
mine and directly answerable to the owner or manager of the mine ;”’. 


THE PETROLEUM (AMENDMENT) ACT, 1940. 


Act No. XXV oF 1940. 
[roth April, 1940. 
An Act further to amend the Petroleum Act, 1934. 


Wuereas it is expedient further to amend the Petroleum Act, 1994, for the 
purposes hereinafter appearing ; It is hereby enacted as follows :— 


1. This Act may be called THe PETROLEUM 


pacer HUS (AMENDMENT) ACT, 1940. 
Amendment of section 9, 2. In section g of the Petroleum Act, 1934 
Act XXX of 1934 (hereinafter referred to as the said Act),— 


(a) to sub-section (1) the following proviso shall begdded, namely :— 

“ Provided further that the total quantity of dangerous leum which 
may be stored without a licence under clause (6) shall not oat eae gallons, 
notwithstanding that such owner may possess other motor conveyances or engines.”’; 

(6) in sub-section (2), after the word, brackets and letter “ clause (b) ” the 
words, brackets and figure “ of sub-section (1) ” shall be inserted. 


oo secuon 28, 3: In section 28 of the said Act,— 
(a) in sub-section (1), after the word ‘‘shall ” the following shall be inserted, 
namely :— 


“unless section 8 of the Coroners Act, 1871, is applicable to the circumstances”; 


(b) in sub-section (3), for the words “ this section ” the word, brackets and 
* figure “ sub-section (2) ” shall be substituted ; 
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c) in sub-section (4), after the: words “in pursuance of this section” the 


words, and figure’ ‘* and of any inquiry held by a coroner in a case to which 
sub-section (1) refers” and’ after the pee “ the Central Government ” the words 
“ the Chief Inspector of Explosives in India” shall be inserted. 


THE MOTOR VEHICLES (AMENDMENT) ACT, 1940. 


Aor No. XXVI, or 1940. 
[roth April, 1940. 
An Act further to amend the Motor Vehicles Act, 1999. 


WHEREAS it is expedient further to amend the Motor Vehicles Act, 1939, for 
the purpose hereinafter appearing ; It is hereby enacted as follows :— í 


Short title. 1. This Act may be called Tas Moror VEHICLES 
j (AMENDMENT) ACT, 1940. Ko 
Act IV o€ S section 48, 2. In section 48 of the Motor Vehicles Act, 1939, — 


(a) for clauses (a) and (b) the following clause shall be substituted, namely :— 

“ (g) limit the number of stage carri or stage carriages of any specified 
type for which stage i ermits, may granted in the region or in any 
specified area or on e route Within the region ; ” ; 

(b) clauses (c), (d) and (e) shall’ be re-lettered as clauses (b), (c) and (d), 

tively ; 

(c) in clause (d) as so re-lettered, after sub-clause (ii) the following sub- 
clause shall be inserted, namely :— k; 

“ (tia) that the stage carriage or stage carriages shall be used only on specified 
routes or in a specified area ; ”. | 


THE AGRICULTURAL PRODUCE -CESS ACT, 1940. 
Act No. XXVII oF 1940. car 
| [15th April, 1940. 
An Act to make better financial provision for the Imperial Council of Agricultural Research. 

WHEREAS it is expedient to make better financial Po for the carrying 

out by the, Imperial Council of Agricultural Research of the objects for which it is 

established as set forth in the Memorandum of Association of that body, and for 

this purpose to impose on certain articles a cess by way of customs duty on export, 
the proceeds of which shall be paid to the said Council ; 

It is hereby enagted as follows :— f 
, 1. (1) This Act may be called THE AGRICULTURAL 
Short title and extent. PedncdE Act, 1940. ; 

(2) It extends to the whole of British India. | r l 
a 2. In this Act, unless there is anything repugnant 
Definition. in the subject or context,— ; 

(a) “ Collector ” means a‘ Customs-Collector as defined in clause (c) of 
section 3 of the Sea Customs Act, 1878, or a Collector of land Customs as defined 
in clause (c) of section 2 of the Land ee 1924, as the case may be, and 

(5) “ Council ” means the Imperial Council of Agricultural Research. 

g. (1) A customs duty at the rate of one-half of one per cent. ad valorem shall 


Ea be levied on all articles included in the Schedule which , 
a a OE TER are exported from British India : 
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Provided that the said ae dae not be levied on articles proved to the 
satisfaction of the Collector not to have, been produced in India. ; 
(2) The Central Government may, by notification in the official Gazette, 
fix for the purposes of levying the said duty tariff values of any articles included in 
the Schedule, and may alter any tariff values for the time being in force. 
4. The Central Government may, after previous consultation with the Council, 
by notification in the official Gazette, direct that any 
Power to exclude articles article apes in the Schedule shall cease to be subject 
setae to the duty imposed by section Bo and thereupon, so 
long as the notification remains in force, that article shall deemed not to be 
included in the Schedule. 


A eee 5. The Central Board of Revenue may oe 
cfund of, cxempten rules provers on such conditions as may be specifi 
m ESH: in the rules, tor— 

(a) the refund of duty levied where articles are exported by land and subse- 
quently imported into India, and 

(b) the export by land, without payment of the duty, of articles which are 
subsequently to be imported into India. : 

Payment of cess to Council 6. (1) The proceeds of the duty levied under 
and expenditure of cess by this Act reduced by the cost of collection as determined 
ales by the Central Government shall be paid to the Council. 

(2) The amount so due shall be paid by the Central Government to the 
Council at intervals of not more than stx months. l 

(3) The expenditure of the money so paid to the Council shall be subject 
to such limitations as may be imposed by rules made in this behalf by the Central 
Government. o 

4. (1) The Council shall constitute a Standing Finance Committee, of which 

oo _ one member shall be chosen from among the represen- 

oe Finance Commit-  tatives of the Central Legislature on the ing body 
of the Council, and one member be an officer 
appointed by the Central Government. 

(2) Subject to the provisions of sub-section (1), the constitution, functions 
and procedure of the Standing Finance Committee shall be regulated in such 
manner as the Council may with the previous approval of the Central Government 
determine. 

8. The Council shall’ in accordance with the 

Reserve fund. © rules made in this behalf by the Central Government 

create and maintain a reserve fund. 
p 9. .(1) The Central Government may, after consul- 
e ee. Govern- tation with the Council, by notification ın the Official 
Gazette, make rules to carry ouf the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power, the Central Government may make rules ating the expenditure of the 
money paid to the Council under section 6 and providing for the creation, maiten- 
ance and management of the reserve fund referred to in section 8. 


(3) All rules made under this Act shall be laid before both Chambers of the 
Beal Leier a oon da may be alter they ave made: 


IHE SCHEDULE. 
(Sæ section 3.) 
. el. Bones e 
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Cereals, other than Rice and Wheat. 


4. 
č. Fibre for brushes. 
. Fun. 





THE INDIAN WORKS OF DEFENCE (AMENDMENT) ACT, 1940. 


= Acr No. XXVIII oF 1940. 





: [27th November, 1940. 
An Act further to amend the Indian Works of Defence Act, 1903. i 
WHEREAS it is expedient further to amend the Indian Works of Defence Act, 
1903, for the purpose hereinafter appearing ; 
"It is hereby enacted as follows:— ~ 


Short title. . 1. This Act may be called Tar Inpran Works oF 
DEFENCE (AMENDMENT) AOT, 1940. A 
Amendment of section 7, 2. In section 7-of the Indian Works of Defence 


(a) in sub-clause (i) of clause (b), for the words preceding the first Proviso 
the following words shall be substituted, namely :— 

“ no building, wall, bank or other construction of permanent materials 
above the ground be maintained otherwise than with the written approval 
of the General Officer Commanding the District and on such conditions as he 
may prescribe, and no such building, wall, bank or other construction shall be 
erected :”; 

(5) in the proviso to clause (c), after the word “ prescribe” ‘the following 
words shall be inserted, namely :— 

“ a building or other construction on the surface may be maintained and.” 


THE INDIAN NAVY: (DISCIPLINE) AMENDMENT ACT, 1940. 


Act No. XXIX oF 1940. 


5 : [27th November, 1940. 
E (Discipline) Act, 1934, for certain 


1934, for the purposes hereinafter appearing ; r 
It is hereby enacted as follows :—. j i 
Foead 1. This Act may be called Tee Inpian Navy ù 
rin (Discrptivz) AMENDMENT AcT, 1940. 


WHEREAS it is expedient further to amend the Indian Navy (Discipline) Act, 
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aan 2. In the Naval Discipline Act as set out in the 
dule to eere of tenn - First Schedule to the Indian Navy (Discipline) Act, 
1934>— 
(a) to the first paragraph of section 45 the following shall be added, namely:— 
“ or, except in the case of an offence punishable under the said section 302 
OF 3773 with such other punishment as is hereinafter mentioned ” ; 
and 
(b) in section 55, for the words “corporal punishment shall be deemed. 
equal in degree to imprisonment, and” the following shall be substituted, namely:— 


“ transportation shall be deemed helen in degree to penal servitude, and 
corporal punishment shall be deemed seis in degree to imprisonment and.” 


THE INDIAN NAVY (DISCIPLINE) SEC SECOND AMENDMENT ACT, 1940. 


Aar No. XXX oF 1940. 
[27th November, 1940. 
An Act further to amend the Indtan Navy (Discipline) Act, 1934. 
WHEREAS it is expedient furthér to amend the Indian Navy (Discipline) Act, 


1934, for the purpose hereinafter appearing ; 


It is hereby enacted as follows :— 


I. Thi Act niay De called Tes DOAN NAv 
(DBOPLINE) SECOND AMENDMENT ACT, 1940. 


2. In sub-section (1) of section go-C of the Naval Discipline Act.as set forth 
in the First Schedule to the Indian Navy ipline) 
Améndment of First Sche- Act, 1934, after the words “ self: -governing minion” 
ere amar naan? wherever they occur, the words “‘ or Burma ” shall be 
inserted. 


Short. title.’ 


THE CANTONMENTS (AMENDMENT) re 1940. 
‘ Aor ‘No. ine ‘OF 1940. ' à 
E Nooembie, 1940- 
p se hak Delle seabed E E E take.” 
Waerzas it is expedient further to amend the Cantonments ie 1994, for 
the purposes hercinafter appearing ; a 
It is hereby enacted as follows :— 
I. aie eas E E CANTONMENTS 
(AMENDMENT) AQT, 1940. 
, K g 2. For clause (i) of sub-section (2) of section 27 of 
Amendment of section 27, the Cantonments Act, 1924 (hereinafter referred to as the 
Act IT of 1924. said Act), the one clause shall be substituted, 
- namely :— 
“ (4) ET PE Bau RE E E A or.’ 
In section 32 of the said Act, after the words 


Amendment of section 92, ‘ ti of the Board”? the words “or of an com- 
Act II of 1924. mittee of the Board ” shall be inserted. 4 


Short title. 


Amendmént of section 34, 


Act II of 1924 4. In section 34, of the said Act,— - ` 


. (a) in clause (a) of sub-section (+), for the words, ‘brackets and figures “‘ or 


in sub-section (2) pf section 28 ” the words and figures “ or in section 28 ” shall be 
substituted ; 
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(b) after sub-section (2) the following sub-bection shall be inserted, namely:— 
Sie a i a a ea t of a report from the 


the station, through the Officer -in-Chief} the 
aa remove m a Board any military officer nominated a member of the 
Board who i is, in the opinion of the Officer the station, unable to 


discharge his duties as member of the Board’ and has fail to resign his office.” 
5. In sub-section (1) of section 35, of the said Act, after the word, brackets 
eee AR E TPA and figure “sub-séction (1)” the words, brackets, 
Act IL of as ai figure and letter “or under sub-section (2-A) ” shall be 

i inserted. 

, 6. In clause (b) of section 186 of the said Act, for 
Amendment, of sechqn 106, ‘the words “in any specified area or areas” the words “in 
ee as (BS „the cantonment or any part thereof” shall be substituted. 


| Amendment of. section 188; 7. In section 188 of the said Act, for the word 
eo a “ building” the word “ structure ” shall be substituted. 


Amendment of Schedule V5" 8. Tn Schedule V to'thesaid Act; the entry relating 
AACE DEOL TORE _ ‘to section 137 shall -be omitted. 


Awe 
y f 4 a oF 
Wore i: r 


"in THE p REPEALING AND AMENDING ACT, 1940. 


i>a’ I 


.,Aor No. XXXII OF 1940. . 
. p w [e7th November, 1940- 
An Act to repeal certain enacimenis arid to aménd certain other enactments. 
WHEREAS it is expedient that the enactments specified in the First Schedule, 
which are t or have otherwise becbme’ unnectssary, or have ‘ceased to be in 
ee eee eee 
Ani WEEREAS it is expedient that certain athendnients should be made in the 
enactments specified in the Second aaa 
It is hereby enacted as follows :— = >- i 
I. This, Act may be called Tus REPEALNG AND 


Short title. a ey eon "1940. 
— ' 2. The enactments. in the First Schedule 
Repeal of certain enact- are hereby by repealed to extent mentioned in the 
oo fourth column thereof: | E á 
, ' 3. Fhe enactments in the Second Sche- 
ieee EOT EEA Ae are hereby aniended to the extent and in the 
tere ‘manner’ mentioned in the fourth column thereof. 


4. The repeal by this Act of any enactrhent shall not affect any Act or Regu- 
lation in which such enactment has been applied, incorporated or-referred to ; 
and this Act shall not affect the validity, invalidity, effect or consequences of 
sala} already done or suffered or any right, title, obligation or liability already 
accrued or incurred, or any remedy or proceeding in respect thereof, 
or any release or discharge of or from any debt, penalty, obligation, liability, claim 
or demand or any indemnity already granted, or. the proof of any past act or thing ; 
nor shall this Act affect any principle or rule of law, or established juris- 
diction, form or course of pleading, tice or procedure, pr existing usage, custom, 
privilege, restriction, exemption, office. or, appointment, notwithstanding that the 
same respectively may have been in any manner affirmed, recognised or derived 
by, in or from any enactment hereby repealed ; 
J—18 
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‘. ‘nor shall the repeal by this Act of any enactment revive or restore any 
jurisdiction, office, custom, liability, right, title, privilege, restriction, exemption, 
usage, practice, procedure or other matter or thing not now ee or in force. 

| ... THE FIRST SCHEDULE. 
heat .REPRALS |" ie isi 
(See section 2.) : k Gras A Fe ps ao 


d tl $ 1 | , A 





B Year. |, No: | Shortttke, | |. Extent of repeal. 


I 2 3 : 4 


Acts of the Governor-General in Council. 








': 7836 XX .. |The Batwaras Act, 1836 ' .. The whole ‘in areas where 
K r, not already specifically repealed. 
1837 XXVII .. |The Bombay Salt Works Act, 1837. e whole in any areas where 
not already repealed. 
1838 XI .. |The Bengal Ameens Act, 1838 .. c whole in any arcas where 
not already i repealed. 
1838 XVOI .. |The Bombay Sureties Act, 1898 .. [The whole. 
1848 XVII .. |The Nawab of Surat Act, 1 .. |The whole in any areas where not 
already specifically repealed. 
1858 XXXVII. |The Nawab of Carnatic Act, ns whole. 
1859 XIV „5 er Summary Dispomesnon Act, whole in areas where not 
EA already specifically repealed. 
1868 SIU is ng of Oudh’s Act, 1868 .. e whole. 
1873 XVII .. The Nawab Naxim’s Debts Act, |The whole. 
1873. 
1895 XX . 'Ex-King Thebaw’s Act, 1895 .. /The whole. 
Asts of the Indian Legislature. " 
1931 I . Ihe Punjab Criminal Procedure |The whole. 
Amendment (Supplementary) 
, Act, 198I. "4 
1931 XIV ve Salt (Additional Import Duty) |The, whok. 
1931. 
1933 XXIV .. |The Indian Tea Control Act, 1993. |The whole. 
1933 XVII... indian Wielas Telemann eaan o, aE gion a0 G 
Act, 1933. .the word “and” at the 
of clause (v) and the whole of 
clause (st). 
1936 II Salt Additonal =o Duty |The whole. ' 
, (Extend: Act, 1930. 
1936 VI Cochin Port Act, 1936 .. |The whole. 
1936 VII Indian Aircraft (Amendment) |The whole. 
l Act, 1936. 
1936 VIII The ee (Amendment) Ah The whole 
, 1986. 
1936 IX Indian Lac Cess aa The whole. 
ment) Act, 1936 
1936, x e Indian Tariff (Amendment) |The whole 
Act, 1936. 
1936 XI . |The Indian Mines (Amendment) |The whok. 
‘S| Act, 1936 ° 
1936 XII e Indian Tariff (Second Amend- |The whole. 
poo ment) Act, 1930. N : 
19363 XIU > .. |The Indian = Ces (Amend- |The whok. 
ment) oe 
1936' ` XV .. |The ber e onol (Am- |The whole. 
1936 .XVII “is Indian Tes C a (Amend- |The whole. 
Ni ea i th 
1936 XTX uss (Amend- |The whok. 
i ment) Act, 1936. 
1936 xX . |The ittagong Port (Amend- |The whole. : . 
i ment) Act, 1936. 
1936 XXI’ .. e ot Crvil Procedure |The whole: 
(Amendment) Agt, 1936. 
1936 XXIV ..:|The Cantonments (Amendment) |The whok. 
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Year. | . No. Short title.: © ~ Extent of repeal. 





-i At of the Governcr-General.: 
' 1936 Meg The Indian Finance Act, 1936 .. jIn the long title and preamble, 
i the duty on salt manufactured 


Act, 1898, and.” 
Sections 2 and g and Schedule I. 


Act of the Governor of Bombay in Conn. F 

















1867 
1936 i 
1936 i 
1936 
1936 
193 i 
(Amendment) Regulation, 1936. 
' THE SECOND SCHEDULE. 
in (Ses section 3.) ` 
Year. No. ; Short title. Amendments. 
I 2 1 8 ao 4 
: Acts of the Governor-General in Council. 
. ' 1897 x e General Clauses Act, 1897 .. |For clause (276) of section 3 the 
ii i ' following clause shall be substi- 
De i “ (27b) * Indian State’ shall mean 
i any territory, not being part of 
7 British Indis. which Hi 
eg ho A 
as a State, 
an Estate, a Jagir or otherwise;” 
1908 XVI Indian Registration Act, 1908 ,,.. |In section 29 (1), for the words 
than a 
a document referred to in section 
, 28, znd a copy of a decree or 
order”? the words and 
“not being a document 
to in on 28 or a of 
a decree or order’’ be 
substituted. 
I9IO rX . |The Indian Electricity Act, 1910 .. |In section 39 the word “ Indian ” 
shaj] be omitted. 
1919 II ; The Adnunistrator-General’s Act, Tn section the wor“ diridon 
1919. word “ divigion ” 


sidency ” 
| l shall be 
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Year. No. Short title. Amendments. 
A 3 8 4 
1913 VII T AA cea 1913. [In sub-sections (1) and (3) of 
of l ».) section 152 the word “ 
S| a shall be omitted. 
i In sub-section (6) of section 208-C 
ag. eg ey DRA for the words and 
Pd “ Indian Arbetration I á 
the words and figures “ 
paN yin tion Act, 1940” shall be substi- 
tuted. 


I Vill .. The Delhi University Act, 1ge2 `.. (In sub-section (a) of section 
ih a ' ' uae my a} a G a . for the g i g 
$ ' |, figures “ 1925 ” shall 
tuted. 





; e Cantonments (House-Accom- In sub-section (3) of section 
' modation) Act, 1923. for the word Authority ” 
; . Jir i i ‘word “ Board” shall be substi- 
Tadina i as Reese (14) of the 
I XIV Cotton I In 1a) of section 4 
is - op jas words “ in agricultural matters” 
' ‘Ar shall be omitted. 
1984 i Gumasaeae. 19RA, In' ‘sub-section (5) of section 79, 
ae l alot for the words “ every 
ees i oh devolution” the words “ 
‘transfer or devolution ” 
tint as ©oa |7 be substituted: ° 
TDR sii - |In clause («) of sub-section (2) 
j of section 254, for the words 
E tty PERS i “on any one of them” the 
words “to any one of them” 
shall be 
1937 VI Arbitration Protocol and |In section 3, for the words and 
Convention) Act, 1997. “ Indian Arbitration Act, 
I ” the words and figures 
a tration Act, 1940” shall 
vs | í be substituted. 
Acis of the Central Lagislatiure 
1937 XVIII The Hindu Women’s Rights to In sub-section (2) of section 1, 
Property Act, -1937. >` words “imchiding British 
es wf S and the Sonthal 
but excluding Burma” 
aa Pe ets oa, be omitted. 
1937- | , XIEX ” .v |The Arya Marriage Validation |In sub-section (2) of section 1, 
a ao Act, 1937. the words “ British 
oe ee PM Baluchistan and the Sonthal 
ene ee te yi Parganas” shall be omitted. 


Joa eer a ‘Regulation made by the Governor-General in Council 
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Year. No. Short title. Amendments. 


2 ot 3 4 





1989 VI ; British Baluchistan Criminal |In clause (c) of section 3, for the 
and Civil Justice and Laws Ex- | item— f 
tension Regulation, 1999. 





THE INDIAN REGISTRATION (AMENDMENT) ACT, 1940. 


Aor No. XXXIII or 1940.. a 
[27th, Rad 3 1940. 
Anes Poder eann aha Tain Terei AR, 1908, for certain purposes. 
WHEREAS it is expedient further to amend the cee Registration ek le 
for the purposes hereinafter appearing; l 
It is hereby enacted as follows :— 


1. This Act may be called Tye Inpian Reor- 
TRATION (AMENDMENT) ACT, 1940. 


: 2. In section 18 of the Indian Registration Ac 
ie ee ne 1908 (hereinafter referred to. as the said Act), after after 
clause (c) the following clause shall be inserted, namely:— 
“ (æ) instruments transferring or assigning any decree or order of a Court 
or any award when such decree or order or award purports or operates to create, 
declare, assign, limit eee ee or in future, any t, 
title or interest, whether vested or contingent, o value less than one hun 
rupees, to or in:immovable property ; aa 


Mareng on ection 28; ° o) In section 28 of the said ee 


a) for the word, brackets and latter “ and (d) ” the words, brackets, letters 
and figures “ , (d) and (6) , section 17, sub-section (2), in so far as such document 
affects immovable property,” shall be substituted ; and 

(6) for the word, brackets and letter “ and (c) ” the wao preeeee and 
letters “ , (c) and 2 » shall be substituted. j 


Short title. 


THE CODE OF CIVIL PROCEDURE (AMENDMENT) ACT, 1940. 


Aor No. XXXIV OF 1940. o ; 
[27th November, 1940. 
An Act further to amand the Code of Civil Procedure, 1908. 

WHEREAS it is expedient further to amend the Code of Civil Procedure, 1908, 
for the purposes hereinafter appearing ; 
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It is hereby enacted as follows :— 
| 1. This Act may be called THe Cope oF CIVIL 


Pee nee PROCEDURE (AMENDMENT) ACT, 1940. 
Amendment of section 29, 2.- (1) Insection 29 of the Code of Civil Procedure, 
Act V of 1908. 1g08 (hereinafter referred to as the said Code),— 


(a) in the paragraph preceding the proviso— 

(i) after the word “ Summonses” the words‘“and other processes ” shall 

(ii) for the words “had been” the words “ were summonses” shall be 
substituted ; ‘and 

(6) in the proviso— 

(i) after the word “ summonses ” the words “‘ or processes ” shall be inserted > 

(it) for the words ‘‘ by whose Courts a summons is” the words “ of the 
Province in which such summonses or processes are” shall be substituted ; 

(iii) for the words “ Courts of the Province” the words “such Courts” 
shall be substituted. 

(2) The substitution made in the said Code by sub-clause (a1) of clause (b) 
of sub-section (1) and the substitution so made by su use (ii) of the said clause 
with the omission of the words “or processes ” shall be deemed to have taken 
effect on the 1st day of April, 1937. l 

3. In clause (b) of sub-section (2) of section 48 of the said Code, for the 
figures and words “ 180 of the Second Schedule to the Indian Limitation Act, 1877 ” 
the figures and words “ 183 of the First Schedule to the Indian Limitation. Act, 
1908 ” shall be substituted. 


THE CODE OF CRIMINAL PROCEDURE (AMENDMENT) ACT, 1940. 


Acr No. XX XV oF 1940. 
[27th November, 1940. 
An Act further to amend the Code of Criminal Procedure, 1898. 
WHEREAS it is expedient further to amend the Code of Criminal Procedure, 
1898, for the purpose hereinafter appearing ; 
‘It is' hereby enacted as follows :— 
Short title and commence- 1. (1) This Act may be called THe Cope or 
ment. | CroaiNAL PROCEDURE (AMENDMENT) ACT, 1940. 
(2) It shall come into force on such date as the Central Government may, 
by notification in the official Gazette, appoint in this behalf. 
2. After sub-section ao of section 503 of the Code 


Amendment ‘of section 503, Of Criminal Procedure, 1 {hereinafter referred to as 
Act V of 1898. ? the said Act), the following sub-section shall be inserted, 
namely’ :— 4 


“(2-A) When the witness resides in British Burma, the commission may be 
issued to any District Magistrate or Magistrate of the first class within the local’ 
limits of whose jurisdiction in British Burma such witness resides.” 

Insertion of'new section 3. After section 508 of the said Act the following 
508-A in Act V of 1898 section shall be inserted, namely :— 

“ 508-A. The provisions of sub-section (3) of section 503, sub-sections (1) 

. ` e and (1-A) of section 504 and so much of sections 505, 

Applicaton of this Chapter and 507 as relates ‘to the execution of a commission 

3 ee ee ee British and its return by the Magistrate or officer to whom the 

commission is directed shall apply in respect of commis- 
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sions issued ‘by a Magistrate’or.Court in British Burma under the law inforce in. 
British Burma’ relating to’ commissions -for the: examination: ‘of witnesses, as they. 
apply to commissions! issued: under: section ‘503 or section 506.” ig 


i 4 athe Ye tt Fii 


- oy! nif ` Paa toaa h” eaS N A A Mi A g Lye ae ar 
ar ' „Act No. XXXVI QF -1940,3 500°; hasa ay 
Ha po a Pea ae, ad. a USE ge he [27th Noveniber, 1940. 
T An Act further to amend, the Indian Companies Act, 1919. 7 es 
' Wuerras’it is expedient further to amend the Indian Companies. Act, i919, 
for’ thé purpose hereinafter appearing ;' , ! pth ty Ari 

It is hereby enacted’ as’follows:— >? :»* o p Nae ig? Ba 

+ i , J) oo, 4 5 yh i eet’ ’ af í r -1 ' 
Short title and commence- =, 1. (1) This Act may, be called Tum Inpian Çou- 
ment. | PANIES (AMENDMENT), ACT, 1940. . 7 OO T 

(2) It shall come into force on such date as the Central Government may, 

by nottfication in the official Gazette, appoint. fa ak | ae 
2. After section 244-A of the Indian Companies 

Act, 1913, the following section shall be inserted, 
“namely ee NE er ta z pT g 

“ 244-B. (1) Where any company is being wound up, if the liquidator has. 

in his hands: of -under’-his control any money of the 
Unclai dividends and company representing unclaimed dividends yable 

aa oed sees tg De ad to any creditor or undistributed assets reada e to 
to Companies Liquidation Ac- any contributory which have remained unclaimed or 
fone undistributed for six months after the date on which 
they became payable or refundable, the liquidator shall forthwith pay the said 
money into the Reserve Bank of India to the credit of the Central Government 
in an account to be called the Companies, Liquidation Account, and the liquidator 
shall, on the dissolution of the company, similarly pay into the said account any | 
money representing unclaimed dividends or undistributed assets in his hands at the 
date of dissolution. g | i 

(2) The liquidator shall, when making any payment referred to in sub- 
section (1), furnish to such officer as the Central t may appoint in this 
behalf a ‘statement in the prescribed form setting forth in respect of all sums 
included in such payment the nature of the sums, the names and last known addresses 
of the persons entitled to participate- therein, the amount to which each is entitled 
and the nature of his claim thereto, and such other particulars as may be prescribed. 

(3) The receipt of the Reserve Bank of India for any. moncy paid to it under 
sub-section’ (1) shall be an effectual discharge of the liquidator in respect thereof. 

(4) Where the company is being .wound up by. the Court,. the liquidator 
shall make the payments referred to ip sub-section (1) by transfer from the special 
banking account referred to in sub-section (3) of section 244-A, and where the 
company is wound up voluntarily, or subject to the supervision of the Court, the 
liquidator shall, when filing a statement in pursuance of sub-section (1) of section: 
244, indicate the sum of money which is payable to the Reserve Bank of India 
under sub-section (1) which he has had in his hands or under his control during the 
six months preceding the date to which the said statement is brought down, and. 
shall, within fourteen days of the date of the said statement, pay that sum 
into the Companies Liquidation Account.’ es pe les ME, 

(5) Any person claiming to be entitled to any money paid into the Com pane 
Liquidation Atcount in pursuance of this section’.may apply to the.Court forean 
order for payment thereof, and the Court, if satisfied that c, person claiming is. 
entitled, may make an order for the payment to that person of the sum due: ` 


nsettion of new section 
244-B in Act YIT of 1919. 


. 
+ 
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Provided that before making such order the Court shall cause’ a, notice 
to bė served on such officer as the. Central. Government may appoint in this behalf. 
calling on the officer to show cause within one month from the date of the service 
of the notice why the order should not be made. 

(6) Any money paid into the Companies Liquidation , Account in pur- 
suance of this section, which remains unclaimed thereafter ‘fort a iod of fifteen 

shall be transferred to the general revenue account of the tral Govern- 
ment; but any claim preferred under sub-section (5) to any money so transferred 
shall be allowable, as $ such transfer had not been made, the order for payment 
on such claim being treated as an order for refund of revenue. 

(7) Any liquidator retaining any moncy which should have been paid 
by him into the Companies Liquidation Account under this section shall pay 
interest on the amount retained at the rate of twenty per cent annum 
shall also be liable to pay any expenses occasioned by. reason of his default, and, 
where the winding up is by or under the su ision of the Court, he shall also 
be liable to disallowance of all or sich part o his remuneration as the Court may 
think just and to be removed from his office by thé Court. 

~ (8) Nothing Ly this section shall apply in relation to companies with objects 
confined to a single province which are not trading corporations.” ` D 
r a ži eee 2, 


THE WAR DONATIONS AND INVESTMENTS (COMPANIES) ACT, 1940. 


oe . « Aor No. XXXVII oF 1940. 
e art November, 1940 
An Act 'to ‘enable companies in British India to make donations to public funds formed, 
‘and to'maks investments in Government loans floated, for. the purpose of assisting the 
prosecution of the present war. Ea E l 
WHEREAS it'is expedient to enable companies in British India to'make dona- 
tions to public funds formed, and to make investments in Government loans floated, 
for ‘the purpose of assisting the prosecution of the present war ;' >° ` 
Amp ‘WHEREAS it is also expedient to remove doubts as to the legality of such 
donations and investments where already made ; 
It is hereby enacted as follows += °C} 0, O, F 
Short title. ! ies 1. This Act may be called THe War Donations 
ae >... AND INVESTMENTS (COMPANIES) ACT, 1940. 
en . mere 2: Inthis Act“ Government loan ”’ includes a loan 
Interpreten: ‘+ floated by the Government of the United Kingdom. 
i \ J en E i i è \ : š i 
g. Any company formed and ‘tegistered under the Indian Companies Act, 
S 1913, or under the Indian Companies Act, 1882, or 
Power of companics to under the Indian Companie# Act, 1866, or ‘under any 
make donations’ and invest- Act or Acts repealéd thereby may, notwithstanding 
ments. oe anything contained in’ the Indian Companies Act, 1913, 
and notwithstanding that the memorandum of association or the articles of associa- 
tion of the company do not enable it so to do, by special resolution ‘authorise the 
ing of a donation from the company’s assets to a public fund formed, or the 
making‘ of an investment ‘of the’ company’s assets in a Government loan floated, 
for the pyrpose of assisting the prosecution of the present war. l 
4 Any donation to a aa fund formed, and any. investment in a Govern- 
a ment loan floated, for the purpose of assisti th 
Validation of donations afd Ie sisting e 
l prosecution of the present war made b com 
javesments already made. = to which this Act lies between the ged da ot Sep- 
in 


tember, 1939, and the commencement of this Act shall be as respects 
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as ifit had been made in accordance with the''provisións-of section- 9, and after 
the commencement of this Act. | 


5. If any question -arises: whether for’ the purposes of this Act a loan is a 
a E PEINE loan floated for the purpose of assisti 
oe eee the prosecution of the present wat or whether’; a, 


is a public fund formed for. ithe purpose, of. crcl ox prosecution of the present 
war, the question shall be eae oe, by the 
be final. 


I 
it 14 * t = is 5 


THE RESERVE BANK OF INDIA (THIRD AMENDMENT) ACT; ie: 


ta phetai 3 


Aor No. xxvii OF 1940, |, : 
lart Noea, ros 
An Aci farther to amend the Reseroe Bank of India Act, I 


4 


Wasreas it is expedient further to amend’ the Reserve Bank of india Act, 
1934, for the purpose hereinafter appearing ; 
It is hereby enacted as follows =: . 


Skort ie re I. Mo Acma teld ts RESERVE BANK 


OF INDIA (Tap AMENDMENT) ACT, 1940. 
eo - 2, After sub-section ( ) of section:42 a eee 
Amendment of, secti ) 

IT of 19 rrr ae eee of India Act, 199 re following sub-section shall 


f “(3-A) When under the provisions of SORY Hon (3) penal i interest at thei iD- 
creased rate'of five per cent. above the bank rate 


yable bya scheduled 

bank, if thereafter on the da fixed for the next rcti the balance held at tA 
pat we Se pe Sh a by this return,— 

(a every director and any t, Manager or secretary of the 

scheduled, bank, who is knowingly ‘and ty to the default, shall: be 

punishable with fine which ma extend to five iy a pasty. and with a further 


which may extend to five hundred. rupees for cach su ent day on which 
the’ default continues, and 


(5) the; Bank may prohibit the scheduled bade orn receiving after. the 
said day any fresh deposit, 
and, if default is made by the scheduled bank in complying with the prohibition 
réferred tò in dlause (b), every director and officer of the ‘Scheduled bank who is 


able with a Bee ead & five hundred ru s and with-a further fine 
which may extend to’ five hundred rupees for y after the first en which, a 
deposit received m contra*ention of such prohibition | is retained by the oe 
bank. 


ne ee E this sub-section toffee’ includes a managing idi, 
manage eraa brihch manager, and branch secretary.” 


1^ 


THE MOTOR SPIRIT (DUTIES) AMENDMENT ACT,- 1040. 


S o | “Act No. XXXIX or 1940. | : 
© ferth Novanibar, 1940. 
= "Ant Act further to'amend the Motor Spirit (Dutiss) Act, rory.. ° 


T E a ae ties): IOr 
for the purpose hereinafter appearing ; ae AIOE 


T— ld 
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„It is hereby enacted as follows :— 
1. This Act may be called Tae Moror SPIRIT 
l SROP ete , . (Dutias) AMENDMENT ACT, 1940. 
4 ; ; 2. In section 2 of the Motor Spirit (Duties) Act, 
Act LL of o ae = 1917, for the definition of motor spirit the following 


: shall be substituted, namely :— 

t ‘Motor spirit’ means— 

(a) any inflammable hydrocarbon ee any mixture of hydrocarbons 
or any liquid containing hydrocarbons) which is capable of being used for pro- 
viding reasonably efficient motive power for any form of motor vehicle, and 

(b) power alcohol, that is ethyl alcohol of any grade (including such alcohol 

denatured or otherwise treated) which, either by itself or in admixture with 
any such hydrocarbon, is capable of being used as aforesaid.” 


THE INDIAN INCOME-TAX (AMENDMENT) ACT, 1940. 


>: Act No. XL oF 1940. 


[3rd December, 1940. 


An Act further to amend the Indian Income-iax Act, 1922, and to make certain 
_ transitory provisions with respect to the operation of that Act on the coming 
z into force of Part II of the Indian Income-tax (Amendment) Act, 1939, 


Wuereas it is expedient further to amend the Indian Income-tax’ Act, 
1922, for the purposes hereinafter appearing, and to make certain transitory 
nrovisions with respect to the operation of that Act on the coming into force of 
Part Tl of the Indian Income-tax (Amendment) Act, 1939; 

It is hereby enacted as follows :— 


1. This Act may be called THE INDIAN INCOME- 
Tax (AMENDMENT) Act, 1940. 


. l 2. For clause (6) of section 2 of the Indian 
Amendment of section 2, Income-tax Act, 1922 (hereinafter referred to as the 
Act XI of 1922. said Act), the following clause shall be substituted, 


namely :— 


:. (6) “company” means a company as defined in the Indian Companies Act, 
1913, or formed in pursuance of an Act of Parliament or of Royal Charter or 
Letters Patent, or of an Act of the Legislature of a British possession or of a 
Jaw of an Indian State, and includes any foreign association, whether incorporated 
er not, which the Central Board of Revenue may, by general or ial order, 
declare to be a company for the purposes of this Act;’.e 


, Amendment of section 5. 3, (1) In section 5 of the said Act,— 


(a) in sub-section (3), the words “fo? any area” shall be omitted ; 

(b) in sub-sections (4) and (5), for the words “and of such incomes or 
classes of income and” the words “or of such incomes or classes of income or” 
shall be substituted ; 

(c) in sub-section (4), for the words “and, where two or more A te 
Assistant Commissioners have been appointed for the same area” the following 
words shall be substityited, namely :— 
`> “« and. where such directiong have assigned to two or more Appellate 
Assistant Commissioners of Income- the same persons or classes of persons 
or the same incomes or classes of income or the same area” ; 


+ Short title. 


pr 
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© (d) in sub-section (5), for the words “and, where two or more Inspecting 
Assistant Commissioners of Income-tax or Incčome-tax Officers: have been 
appointed for the same area” the following words shall be substituted, namely:— 

“and, where such directions have assigned to two or more Inspecting 
Assistant Commissjoners of Income-tax or Income-tax Officers, the same persons. 
or classes of persons or the same incomes or classes of income or the same area”; 

(e) in sub-section (6), for the words “and for-such area” the words “or 
such area” shall be substituted, the words “within the specified area” shall be 
omitted, and after the words “specified classes of persons or classes of income” 
the words “or area” shall be inserted; 

(f) after sub-section (7) the following sub-section shall be inserted, 
namely :— 

“(7-A) The Commissioner of Income-tax may transfer any case from 
one Income-tax Officer subordinate to him to another, -and the Central Board 
of Revenue may transfer any case from any one Income-tax Officer to another. 
Such transfer may be made at any stage of the proceedings, and shall not rende- 
necessary the re-issue of any notice already issued by the Income-tax Officer 
from whom the case is transferred.” _ OY 

(2) The amendments made by clases (a), (b), (c); (d) and (e) of 
oo (1) shalt be déemed to have taken effect on the lst day of April, 
oon erm a pes - 4. After section 5 of the said Act the follow- 
ment of section 5-A of Act ing headings shall be inserted, namely :— 

XI of 1922. 
“CHAPTER I-A. 
APPELLATE TRIBUNAL.” ; , 
and in sub-section (8) of section 5-A for the word “place” the word “places” 
shall be substituted E fe mo l 


"5. In sub-section (1) of section 9 of the said Act, in clause (vif), for 
the words “the net annual value after deducting- the 
Amendment of section 9. foregoing allowances”, in both places where they 


i gers occur, the words “the annual value”. shall be substi- 
tuted. 
. 6. To sub-section (3-A) of section 18 of the 
acimendment of section 18. aid Act the following provisos shall be added, 
namely :— - 


“Provided that where the person so payable is a British subject as 
defined in section 27 of the British Nationality and Status of Aliens Act, 1914, 
or a subject of a State in India or Burma, and the Income-tax Officer gives a 
certificate in writing (which certificate he shall give in every proper case on the 
application of the assessee) that to the best of his belief the total world income 
of such person will be less than the minimum liable to income-tax or that his 
total income will be liable to a rate of income-tax less than the maximum rate, 
the person responsible for paying any income referred to in this sub-section 
shall, until such certificate is cancelled by the Income-tax Officer, pay the 
income without deduction or deduct the tax at such less rate, as the case may 


be: 

Provided further that nothing in this sub-section shall apply to any pay- 
ment made in the course of transactions in respect of which the person respon- 
sible for making the payment is deemed under the firs proviso to, section 43 
not to be an agent of the payee.” ° mai e- 

Amendment of section 7. In sub-section (1) of section (23-A) of œ 
23-A, Act XI of 1922, . the said Act,— Se M aT 
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vn., (a) -after the words “in general meeting” the words “increased by any 
incdmestax payable thereon”, shall be-omitted; ` 

“: (>) after-the words’ “the assessable income of the company’ of that pre- 

ear” the words “as reduced ‘by the amount of mcome-tax and siuper-tax 

vious year” the ‘company in respect ‘thereof” shall be inserted ; 

“+ (c)' after the’ words “as cotnputed for income-tax purposes” the words 
“and ‘reduced by the amount ‘of income-tax and super-tax payable by the com- 
pany in respect thereof” shall be inserted ; 

“\'(d) in the first proviso;:the words “of the assessable income”, in both 
places where they occur, shall be omitted; 

*(e) in’ the second proviso, the words “as sie ‘by the amount of 
income-tax and super-tax payable by the company in respect thereof” shall be 
inberted' after- the words “fifty-five'per cent. of the’ assessable income of the 
company” ‘and. shall po be added at the end of’ the proviso © 


pase ' g) In the proviso to sub-section (1) of section 
ae of section 2 . 28 of the said Act, clause -(c) the following 
ACEI of DA ot oui | Tause shall be a ey ? 
`d) when the person diable. to. E is a registered firm, or an un- 
PED firm. treated under ;section;23 (5) (b) as a registered firm, so that the 
amount of the income-tax and super-tax a by the firm itself has not been 
determined, that amount shall be taken to be an amount equal to the tax 
which: would have-been payable by,an unregistered firm on an income. equal to 
the firm’s total, income,'and, in the cases referred to in clauses (b) and (c), the 
amount of the income-tax and super-tax which would have been avoided if the 
income as returned had been accepted as the correct income, shall be taken to 
be the difference between the amount-of the tax which would have been payable 
by an unregistered firm on an income equal to the firm’s total income and the 
"amount of the tax payable by an unregistered firm on an income ‘equal to the 
income of the firm as actually returned by the firm.” 


[12 9! After sub-section (3) of section 58-B of the 
SEE. of pigga baid-'Act the following sub-section shall be inserted, 
rer toa” namety: ae 
“(30A) ‘An order according récognition toa Po fund shall not, un- 
less the Commissioner otherwise directs, be tie a ey ay by the fact that the fund ts . 
subsequently .amalgamated’ with another. provident fund on the occurrence of an 
amalgamation ef the undertakings-in connection with which the. two funds are 
maintained, or that it subsequent absorbs the whole or a part of ‘another provi- 
-dent fund belonging to‘an' undertaking which is wholly or in part transferred to 
eee in a donr the karia pian taining aad niet mentioned 
fund." - Taa ' 1 { 
jordis of shite “ (1) In sub:sectidh (1) of, section 58-C of 
$8-C, Act XI of 11922" Che said Act,— 
_ (a) to ‘tlauge a) the following { proviso shall be added, namely : — 
“Provided that the Commissioner may, if he thinks fit and subject to such 
conditions, if.any, as he thinks proper to attach to the recognition, accord recog- 
nition.to a fund maintained by, an employer whose principal place, of business is 
not in British India notwithstanding that a proportion not oars ten per 
cent. af the employees is employed outside India ;” 

“ (bY tœ clause (b) the: following proviso shall be- added, Sone — 
‘tL c, “Provided that®ah employee who retains his em oyment While serving 
in His Majesty’s Forces or when talen into or empl in the national service 
under the National Serviee (Eurepean British Subjects) Act, 1940, or-the 
. National Service (Technical Personnel}, Ordinance, 1940, may, notwithstand- 
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ing that he receives: from the employer no salary or a y less than he would 
have received had he not entered His Majesty’s Forces, or so taken into or 
employed in the national service, contribute to the fund during his service in His 
Majesty’s Forces or while so taken into or employed in the national service a 
sum not exceeding the amount he would have contributed had he continued to 
receive from the employer the same salary (including increments,-if any) as he 
would have received had he not entered His Majesty’s Forces or been taken 
into or employed in the national service.”; 

(cy in clause (d), after the words “contributions as above specified” 
the words “and of donations, if any,_received from the trustees” shall be ingert- 
ed, and for the words “contributions and accumulations” the words “contribu- 
tions, donations and accumulations” shall be substituted. 

‘ (2) The amendment made by clause (b) of sub-section (1) shall be 
deemed to have been made and to have taken effect on the 3rd day of Septem- 
ber, 1939, 


one 11. In sub-section (L} of section 61 of the said 
Aa XI of ey mene Act, after the word “before” the words “the Appel- 
late Tribunal or” shall be inserted. -’ Š 


> 12. ' In dlausé (b) of sub-section (5) of section 64 of the said Act, after 

the words “whereby” the words “any direction given 
ee A section 64, or” shall be inserted, and after the wond and apie 
eo nae “section 5” the words, brackets, figures and letter “or 
in cpusequence of any transfer made by him under sub-section (7-A) of sec- 
tion 5” shall be inserted. BE ; 


13. In the Schedule to the said Act, in rule 9, 
Amendment of the sche- for the words “by a mutual insurance company” the 


dule, Act XI of 1922. words “by a mutual imsurance association” shall 

l substituted . 
Transitory provisions with 14. Notwithstanding the coming into, force of 
respect to operation of Act Part II of the Indian Income-tax (Amendment) Act, 
XI of 1922... 1939. — a j 


> (a) all appeals already duly instituted -under section 32 of the Indian 
Income-tax Act, 1922, at the time when the said Part II comes into force, 

(b) all proceedings then pending before the Commissioner in connection 
with the exercise of his powers of revision under section 33, - i 

- (c)-all applications to the Commissioner, then pending, for reference to 

the High Court under sub-section (2) of section 66, and ` ' o" i 

(d) all applicati®ns to the High Court, then pending, for the-issue of a 
requisition to the Commissioner under sub-section (3) of section 66. 


may be continued and disposed of as if the said Part II had not ‘come into force, 
and the provisions of sub-sections (2), (3), (3-A); (4); (5) and (6) of section 
66, as subsisting before the said Part II came into force, shall continue to have 
effect in relation to the appeals and proceedings referred to in clauses (a) and 
(b): a o 

Provided that where under the provisions of section 33 of the Indian 
Income-tax Act, 1922, as substituted by the Indian. Income-tax (Amendment) 
Act, 1939, an assessee becomes entitled to appeal to*the Appellate Tribunal 
against any „order passed by an Appell#te- Assistant Commissioner. under sec- 
tion 28 or section 31 in respect of which he hag already lodged an appeal to the 
Commissioner under section 32 or made any application to the Commissiones 
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for the exercise of his powers of revision under section 33, he may at his option 
elect to proceed with his appeal to the Commissioner or his application, as the 
case may be, in which case he shall lose his right of appeal to the Appellate 
Tribunal, or he may elect to appeal to the Appellate Tribunal under section 33, 
in which case his appeal to the Commissioner or his he as the case may 
be, shall apse: 


THE INDIAN SALE OF GOODS (AMENDMENT) ACT, 1940. 


Act No. XLI or 1940 


[3rd December, 1940. 
An ‘Act to amend the Indian Sale of Goods Act, 1930. 


WHEREAS it is expedient to amend the Indian Sale of Goods Act, 1930, 
for the purposes hereinafter appearing ; 


It is hereby enacted as follows :-— 


Short title 1. This Act may be called THE INDIAN SALE OF 
pa (AMENDMENT) Act, 1940. 


ba at a -~ After section 64 of the Indian Sale of Goods 

d Gn Act TH of 1950. Pm (ACh, “1930, the following section shall be inserte, 
namely : — 

“64-A. In the event of any duty of customs or excise on any goods bemg 

Jn tacai dal imposed, increased, decreased or remitted after the 

T e "ol e making of any contract for the sale of such goods 

dot to be added or deduct- without stipulation as to the payment of duty where 

duty was not chargeable at the time of the making of 

a contract, or for the sale of such goods Guty:pate where duty was rate: 

able at that time,— 


(4) | if such imposition or increase so takes effect that the hae or 
increased duty, as the case may be, or any part thereof, is paid, the seller may 
add so much to the contract price as will be equivalent to the amount paid in 
respect of such duty or increase of duty, and he shall be entitled to be paid and 
to sue for and recover such addition, and 


(b) if such decrease or remission so takes effect that the decreased d 
only or no duty, as the case may be, is paid, the buyer may deduct so mu 
from the contract price as will be equivalent to the decrease of duty or remit- 
gee eer reel ee or be sued ae oF aera such 

uction.” 


a section 10 of 3. (1) Section 10 of the Indian Tarif Act, 
‘Act of 1934. 1934, is hereby repealed. 

(2) Nothing in the repeal effected by sub-section (1) shall affect or be 
deemed to affect— 


(a) any right, title, interest, obligation or liability already acquired, 
accrued or incurred before the commencement of this Act, or 


(b) any legal proceedings or remedy in respect of any such right, title, 
ee obligation or Ifability, or 


° (c) anything done or suffered before the commencement of this Act. 
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THE EXCESS PROFITS TAX (AMENDMENT) ACT, 1940. 


Act No XLII or 1940. 
roi [3rd December, 1940. 
An Act to amend the Excess~Profits Tax Act, 194 0. 


WHEREAS it is expedient to amend the Excess Profits Tax Act, 1940, for 
the purposes hereinafter appearing; 
l It is hereby enacted as follows :— 


Short title, commence- 1. (1) This Act may be called Toe Excess 
ment and effect. a Prortrs Tax (AMENDMENT). Act, 1940. 


(2) It shall come into force at once; but its provisions shall be deemed 


to have taken effect on the day on which the Excess Profits Tax Act, 1940, 
came into force. —* 


2. In clause-(21)' of section 2 of the Excess 

Athendment of section 2, Profits Tax Act, 1940 (hereinafter referred to as the 

Act XV of 1940. said Act), for sub-clause (b) the following sub-claus- 
es shall be substituted, namely :— 

_ “(b) in relation to a business carried on by a partnership of which one 
or more of the partners is a body corporate (other than a company the directors 
whereof have a controlling interest therein), such a rate per cent. as is equi- 

(1) eight per cent. per annum on so much of the average amount of 
the capital employed in the business during the chargeable accounting period 
as represents the share of any such body corporate, and 

(ii) ten per cent. per annum on the remainder of that amount; 

(c) im relation to a business to which néither sub-clause (a) nor sub- 
clause (b) applies, ten per cent. per amim 2” l 

_ 3. In sub-section (3) of section 6 of the said 
obec ae ts aces Act, after the word and figure “sectian 13” the follow- 
' D ~ tg words shall be inserted, namely :— 
“or within the extended period allowed by the Excess Profits Tax 
Officer under the proviso to that sub-section” 
and to the sub-section the following proviso shall be added, namely :— 

“Provided further that a determination on an application under this sub- 
section— 

_. (a) shall have gffect with respect to all subsequent chargeable account- 

ing periods; l 
' z (b) shall exclude amy further application under this sub-section.” 
Amendment of section 8 : ; —_ 

Aut XV of 1940: ECON 4. In section 8 of the said. Act, 

(a). in sub-section (3), after the wonds “in computing the capital em- 
ployed m the business after the change”, and in sub-section (4), after the 
words “in robe der Sa capital employed in the resulting business” the fol- 
lowing words shall\be inserted, namely :— 

“and m considering, for the of compyiting the profits of, and 
the capital employed during, any le accounting iod, whether 
and, if so, what deductions are to be made in respect of reciation-oF build. 
ings, plant and machinery,” ; gee ES 
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(6): in sub-section (5), the words “subject to. any’ necessary modifica- 
tions” shall be omitted ; 

c) in sub-section (6), the words “subject, however, to such modifica- 
cations (including modifications as‘ respects the computation of capital) as he 
may consider, just”. shall be omitted; 

(d) after _sub-sectron | (7) the. following sub-section shall be added, 
namely ;— ; 

“(By Where res stern ma'd ob ual ae 

(a) a business is, by virtue of sub-section D o or r sub-section (3), deem- 
ed not to have been discontinued ; or en 
(b) a business is, by virtue of rae (4), to be treated as if it had 
been in existence throughout the period during which there was in existence 
any other business; or | 

i “(c), a. business is, by virtue of PET (5), to be treated as a con- 
tinuation of another ‘business ; OT ) 

(d) any.person who is carrying ọn a business after a transfer is treat- 
eal hy eo sub-section i ik Fi i R alc 
date before the trarisfer, 
the’ provisions | of this. Act 1 to the’ computation of profits and 
capital for the purposes of excess pro is oe Ok te de oe eee 
ard period and.any chargeablé accounting period, have effect subject to such 
modifications, if any, as the Excess Profits Tax Officer may think just, and the 
Excess Profits- Tax: Officer may make such alterations in the periods which 
would otherwise be the chargeable Bccounnns periods of me businéss as” he 
thinks proper: 

‘Provided, that if the Excess Profits Tax? Officer makes’ any such modifi- 
cations and the person carrying'on the business is‘ dissatisfied with the ‘modifi- 
cations so made, or if the person ee ee ee 
the refusal of the Excéss Profits Tax Officer to make any such modifications, 
he may,’ at any time before the expiry ‘of forty-five days from the date, on 
which the order of the Excess Profits Tax cer ig communicated to him, 
appeal. to the Board of Referees through the Excess Profits Tax Officer.” 


5. After sub-section (1) of section 9 of the 
[ 
Act XV of 160 eectton, ani Act the following sub-section shall be inserted, 
a. namely ~ iv 

“C I-A) Whe 

(a) any debt is owing to any company by another Gne and 

(5) one. of, those, companies is a subsidiary of the oth pore 
subsidiaries of a third company; and a w 
„y n yhf) ‘mo interest is payable'm. respect of the debte but the circumstances 
in eae Gee ace E existence or is allowed to continue to exist are 


sith that the debt represents in .substance capital employed in the business of 
the debtor’ company, 


_ the capital of companies’ shalt be computed as if the debt did not exist.” 
< ent of section 12, ‘6. Pee 2) of 
Aa RV of 10. on ae, sl ae section 12 of the said 


- (a). for the words “to the extent had sučh profits arose in the said 
country” the words “to the extent to which such profits are liable to excess 
profits tax under this Act” shall be substituted; - 


(8) in the proviso, for the words “chargeable accoun iod”, 
where” those’ words .occur for the: second -time, -the -following oins be substi- 


‘tuted, namely :— T athe «4 ue 
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“previous year (as determined for that business for the purposes of the 

Indian Income-tax Act, 1922)”. 
7. For the second proviso to sub-section (1) of 
Act ney tment of section 17, section 17 of the said Act the following be 
substituted, namely :-— l 

“Provided further that no appeal shall lie under this section against any 
apportionment made by the Excess Profits Tax Officer under the proviso to sub- 
section (5) of section 8, against any modifications made by the Excess Profits Tax 
Officer under sub-section (8) of section 8, against any decision, of the Excess 
Profits Tax Officer under rule 11 of the First Schedule, or against any decision of 
the Board of Referees or the Central Board of Revenue.” 
oe 8. In section 26 of the said Act— 
. (a) in sub-section (1) and in sub-section (3), after the word “If” the 
following words shall be inserted, namely: — | 

“on an application made to it through the Excess Profits Tax Officer”; 

(b) to sub-section (1) the following proviso shall be added, namely :— 


“Provided further that a determination on an application under this sub- 
section— 

(a) shall have effect with respect to all subsequent chargeable accounting 
periods ; 

(6) shall exclude any further application under this sub-section.” ; 

e (c) after sub-section (3) the following sub-section shall be added, 
namely :— 

(4) An application to the Central Board of Revenue under this section 
shall be presented to the Excess Profits Tax Officer before the expiry of the period 
specified in the notice issued under sub-section (1) of section 13 or of the extended 
period allowed by the Excess Profits Tax Officer under the proviso to that sub- 
section, but in the case of an application under sub-section (1) of this section, if 
the person carrying on the business has made or is making an application under 
sub-section (3) of section 6, the application shall be presented to the Excess Profits 
Tax Officer before the expiry of forty-five days from the date on which the order 
of the Board of Referees disposing of the application under sub-section (3) of 
section 6 is communicated to the person who has made that application.” | 
wero o 9, In Schedule I to the said Act, — 

(a) in rule 1, in the first proviso, after the word “Provided” the word 
“further” shall be inserted, and before that proviso, as so amended, the following 
proviso shall be inserted, namely :— | l 

“Provided that any sums excluded under the proviso to clause (#1) of sub- 
section (2) or clause (a) of sub-section (4) of that section from the allowances 
made in computing the profits of the business for the purposes of income-tax shall, 
if paid, be included in those allowances when computing the profits of the business 
for the purposes of excess profits tax:”; a — i se 

(6) in rule 4,— : l i AER 

(i) in sub-rule (1) after the brackets and figure “(2}” the brackets, figure - 
and letter “(2-A)” shall be inserted; . ene 

(ii) after sub-rule (2) the following sub-rule shall be inserted, namely :— 

“(2-A) In the case of a business part of which consjsts in banking, insurance 
or dealing in investments, not being a business to which sub-rule (2) of this rule 
applies,.the profits shall include all income received from investments held fof the 
purposes of that part of the business, being income to which the persons carrying « 
on the business are beneficially entitled.” ; ° 


ehamely :— 
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t° (üi) in sub-rule (3), after the brackets and figure “(2)” the word, 
brackets, figure and letter “or (2-A)” shall be inserted ; 


(c) in rule-7,— 
(i) for sub-rule (1) the following sub-rule shall be substituted, namely :— 


“(1) In the case ofa business carried on, in any accounting period which 
constitutes or includes a chargeable accounting period, by a company the directors 


whereof have throughout that accounting period a controlling interest therein— 

(a) in computing the profits for that accounting period; and 

(b) if the standard profits of the business are computed by reference to the 
profits of a standard period, also in computing, in relation to any such chargeable 
accounting period, the profits for the standard period, 
no deduction shall be made in respect of directors’ remuneration.” ; 

(ii) in sub-rule (2), for the words “In this rule” the words, brackets and 
figure “In sub-rule (1) of this rule” shall be substituted ; 

(iii) after sub-rule (2) the following sub-rule shall be added, namely :— 

“(3) If, in the case of a business carried on by a company in any accounting 
period which constitutes or includes a chargeable accounting period, the directors 
of the company— 

(a) have during any part of that accounting period, or 


(b) had during the whole or any part of any previous accounting period 
which includes the whole or any part of any chargeable accounting period op the 
whole or any part of the standard period (if any), 
a controlling interest therein, and the case is not one to which sub-rule (1) of this 
rule applies, then, except in so far as the Central Board of Revenue otherwise 
directs, no deduction shall be made in respect of directors’ remuneration either in 
computing the profits for the first-mentioned accounting period or in computing in 
relation to any chargeable accounting period wholly or partly included in that 
accounting period, the profits of the standard period (if any).’ ; 

(d) after rule 10, the following rule shall be added, namely :— 


“11. Where in respect of any accounting period a deduction would, apart 
from the provisions of this rule, be allowable in computing profits, and, in the 
opinion of the Excess Profits Tax Officer, the deduction does not represent a sum 
reasonably and properly attributable to that accounting period, only such part of 
the deduction shall be allowable as a deduction for that period as appears to the 
Excess Profits Tax Officer to be reasonably and properly attributable to that period, 
and any balance of the deduction shall be treated as attributable to such other 
accounting period or periods (whether or not they include, or fall wholly or partly 
within, the standard period, if any, or any chargeable accounting period) as the 
Excess Profits Tax Officer thinks proper. 


- Any person’ who is dissatisfied with a determination of the Excess Profits 
Tax Officer under this rule may, at any time before the expiry of forty-five days 
from the date on which such determination is communicated to him, appeal to the 
Board of Referees through the Excess Profits Tax Officer.” 
co 10. In Schedule II to the said Act,— 

(a) in sub-rule (2) of rule 1, after the words “written down value” the 
following words shall be inserted, namely :— 
. “and to such othtr deductions in respect of reduced values of assets as are 
allowable in computing profits for the purposes of income-tax” ; 
Ae (b) at the end of sub-rule (1) of rule 2 the following shall be inserted, 


\ 


. 


~ - - -e -m 


» 
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“The debts to be deducted under this sub-rule shall include any such sums m 
respect of accruing liabilities as are allowable as a deduction in computing profits 
for the purposes of excess profits tax or would have been so allowable if the period 
for which the amount of capital is being computed had been a chargeable accounting 
period; and the said sums shall be deducted notwithstanding that they have not 
become payable.” ; 

(c) after rule 6 the following rule shall be added, namely :— 

“7. (1) If— . 

(a) the Central Board of Revenue is satisfied, as respects any assets of 
any business the standard profits of which are computed by reference to the profits 
of a standard period, that during that period or any part thereof those assets were 
inherently unproductive, and 

(b) an application that this rule shall have effect is made through the Excess 
Profits Tax Officer to the Central Board of Revenue by the person carrying on the 
business, 
then, in computing the average amount of the capital employed in the 
business in the standard period and in all chargeable accounting periods, those 
assets, and any other assets of the business, shall be treated as not having been 
assets thereof during any part of the period during which, in the opinion of the 
Central Board of Revenue, they were inherently unproductive: 

Provided that in the case of a' business the standard profits of which depend 
directly or indirectly upon a direction of the Board of Referees under sub- 
section (3) of section 6, or of the Central Board of Revenue under sub-section (1) 
of section 26 of this Act the provisions of this rule shall have effect to such extent 
only as the Central Board of Revenue thinks proper: 


Provided further that an application to the Central Board of Revenue under 
this rule shall be presented to the Excess Profits Tax Officer before the expiry of 
the period specified in the notice issued under sub-section (1) of section 13 of this 
Act or of the extended period allowed by the Excess Profits Tax Officer under the 
- proviso to that sub-section. 

(2) Where sub-rule (1) of this rule has effect on the application of the 
person carrying on any business, any computation of capital of the business made 
before the making of the application, and any assessment affected by that 
computation shall be revised accordingly.” 
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MADRAS ACTS, 1940. 


THE MADRAS LOCAL BOARDS (AMENDMENT) ACT, 1940. 


oe 


Acr No. I oF 1940. ph Ty 
[goth January, “1940. 
An Act further: to amend the Madras Local Boards Act, 1920, for a certain purpose. 

WHEREAS it is expedient further to amend the Madras Local Boards Act, 1920, 
for the purpose hereinafter appearing ; 

AND WHEREAS the Governor of Madras has, by a proclamation under section 93 
of the Government of India Act, 1935,. assumed to himself all powers vested by or 
under the said Act in the Provincial ture ; 


Now THEREFORE, in exercise of the powers so assumed to himself, the Governor 
is pleased to enact as follows :— 


Short titl 1. This Act may be called Tae Mapras Loca 
j BOARDS (AMENDMENT) ACT, 1940. 
2. In section 198 of the Madras Local Boards Act, 1920, clause (c) a the 
word “ and ” occurring at the end of clause (b) shall 
eee ee 18) be omitted, and at the end of clause (a) the word “ and” 
shall be inserted. 


THE MADRAS FINANCE ACT, 1940. 








Act No. II oF 1940. 


[4th March, 1940. 
An Act to reduce the scale of tax leviable under the Madras General Salas Tax Act; 1999, 
for the year beginning on the rst day of April, 1940. 
WHEREAS it is expedient to reduce the scale of tax leviable under the Madras 
General Sales Tax Act, 1939, for the year beginning on the 1st day of April, 1940 ; 
- AND WHEREAS the Gevernor of Madras has, by a proclamation under section 93 
of the Government of India Act, 1935, assumed to himself all powers vested by or 
under the said Act, in the Provincial ture ; 


Now THEREFORE, in exercise of the powers so assumed to himself, the Governor 
is pleased to enact as follows :— 


a S I. Pre AC Goa Pe called, tae MADRAS 
Short title and extent. FINANOE Aar, 1940. 


(2) It extends to the whole of the Province of Madras. 


2. Sub-section (1) of ai g of the Madras General Sales Tax Act, 1939, 


7 shall, in regard to the tax payable for the year 

arti To on the rst daywof April, 1940, be construed as if ipr-the 
Pecan Secale words “ Four rupees ’ 

for the-words “ One-half of one per cent” the , words ' "Onequarter ef onp per 

cent? were substituted. 
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THE MADRAS COMMERCIAL CROPS MARKETS (AMENDMENT) 
ACT, 1940. 


Act No. [II oF 1940. 
[26th March, 1940. 
An Act further to amend the Madras Commercial Crops Markets Act, 1933, for 
certain purposes. 
WHEREAS it is expedient further to amend the Madras Commercial Crops 
Markets Act, 1933, for the purposes hereinafter appearing ; 


AND WHEREAS the Governor of Madras has, by a proclamation under section 93 
of the Government of India Act, 1935, assumed to himself all powers vested by or 
under the said Act in the Provincial Legislature ; 


Now, THEREFORE, in exercise of the powers so assumed to himself, the 
Governor is pleased to enact as follows :— 


1. This Act may be called THe Mapras Com- 
MERCIAL Crops MARKETS (AMENDMENT) ACT, 1940. 


2. In section 2 of the Madras Commercial Crops 
Amendment of section 2, Markets Act, 1933 (hereinafter referred to as the said 
Madras Act XX of 1933. Act)— 

(a) in clause (iii) for the words “a taluk board ”, the words “ a district 
board ” shall be substituted ; and i 

(b) clause (vi) and the word “and” occurring at the end of clause (v) 
shall be omitted and at the end of clause (iv), the word “ and ” shall be inserted. 

Amendment of section 4, 3. 
Madras Act XX of 1993. 

a) in the first paragraph of sub-section (1), for the words “ licence granted 
by che Provincial Government ”, the words “ licence granted by the Collector of 
the district ” shall be substituted ; and 

(b) for sub-section (2) the following sub-section shall be substituted, namely:— 

“ (2) Subject to such rules as may be made by the Provincial Government 
the Collector of the district may, on the report of the market committee and after 
such i uiry as he deems fit, cancel or suspend any licence granted under sub- 
eee Ge 

area 6, 4. In section 6 of the said Act— 

(a) sub-sections (2) and (3) shall be renumbered as sub-sections a 5) 
respectively and for sub-section yy the following sub-secgions shall be substituted, 
namely :— : 

“ (1) Every market committee shall consist of such number of members not 
exceeding twelve as may be fixed for it by the Provincial Government. 

(2) Each of the following electorates shall elect to the market committee 
such number of members as the Privincial Government may determine— 

(a) growers of the commercial crop or crops in the notified area from among 

ves, ! 

_ (b) persons licensed under section 4 and buyers, sellers and buyers and 
sellers in the notified area of the commercial crop or of any of the commercial 
crops concerned, registered as such for a period of not less than one year under 
the res prescribed in that behalf, from @mong themselves, and 

-  (¢) members of the local body or local bodies having jurisdiction over the 
Aotified area, from among themselves, ins tg, ee 


Short title. 


In section 4 of the said Act— 


~ 
~ 
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(3) The Provincial Government may appoint to R market committee 
such number of mie bera aa tieg tunok ft, not exceeding-the number Oi memga 
to be elected : 

i Provided that where a market committee is established for any notified area 
for the first titme— 

6) the Provincial Government may appoint all the ienie of such com- 
mittee for a period of one year, and 

(ii) if before the expiry of the period of one year aforesaid elections of mem- 
bers to the committee could not be held or if for any reason the Provincial Govern- . 
ment consider it desirable that the committee should consist solely of members 
appointed by them, they may extend the term of office of all or any of the members 
appointed under clause (i), or appoint new members in their places, for such 


period or periods not ex si ie ie ae ae a ala 
(b) in sub-section (4) as so renumbered— 
(i) in the first paragraph, for the expression “ sub-section (1) ”’, the ex- 


pression “ sub-section (3) ”, and for the word “ nomipaBdn ”, the word “ appoint- 
ment ”? shall be subetituted ; and 
(ii) in the first proviso, for the expression “ clause (ti) or clause (iv) of sub- 
section (1) ”, the expression “ clause (b) or clause (c) of sub-section (2) ” shall be 
substituted ; "and 
- -(¢) in sub-section (5) as so renumbered, the words “ and another member 
to be its vice-chairman ” shall be added at the end. 


5- In clause (a) of sub-section (2) of section 16 of the said Act, for the words 


Gee Madea ve “the chairman ”, the words “ the chairman and vice- 
Amendment of section 18, 6. In sub-section (2) of section 18 of the said 
Madras Act, XX of 1999. Act— i 


| (a) in clause (i), for the word “ nomination”, the word “ appointment ” 
shall be substituted ; ; 

b) EN (ii), for the words “ chairman of a market committee and his 
term of office’’, the words “ chairman and vice-chairman of a market committee 
and their term of office ” shall be substituted ; and 

R (c) in clause (iii) for the words “ chairman ar member ”, the words “ chair- 
man, vice-chairman or member ” shall be substituted. 
Addition of new section 23 7. After section 22 of the said Act, the following 
a E tice riage aa section shall be added, namely :— 
“29. Nothing in this Act shall apply to any place set up, established or 
Sayi ae aA or on eae of the Crown for the purchase, 


ASA ie anc or processing of any 
commercial crop or to th8 purchase oF oa crop by or on behalf of the 


THE MADRAS TOBACCO (TAXATION OF SALES AND LICENSING) 
(AMENDMENT) ACT, 1940. 


_ Aor No. IV or .1940. 
[goth March, rogo. 
An Act to amend the Madras Tobacco (Taxation of Sales and Licensing) Act, 19390, for 
certain purposes. 


WHEREAS it is ient to amend the Madras hae. (Ti axation of : 
Sales and Licensing) raga. for the purposes hereinafter appearing: 
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AND WHEREAS the Governor of Madras has, by a proclamation under section 
93 of the Government of India Act, 1935, assumed to himself all powers vested by 
grinder the ead Acta the Province] Lemalu. 


` NOW, THEREFORE, in exercise of the powers so assumed to himself, the 
Governor is pleased to enact as follows :— 

1. ty) This Act may be called Taz Mapras Topacoo (TAXATION OF 
ae c and commence- SALES AND LICENSING) (AMENDMENT) ACT, 1940. 


(2) It shall come into force on the 1st day of April, 1940. 


Amendment of section 2, 2. In section 2 of the Madras Tobacco (Taxa- 
Madras Act VIII of 1939. tion of Sales.and Licensing) Act, 1939 (hereinafter 
referred to as the said Act)— | 

(i) for clause (1), the following clause shall be substituted, namely :—- 


“ (1) “ broker ” ‘means any person who in the ordinary course of his 
-business negotiates and makes contracts on behalf of others for the sale or purchase 
of tobacco but neither stocks tobacco for delivery on such sale nor takes possession 
.of tobacco on such purchase ;”’ ; and 


Gi) after clause (2), the following clause shall be inserted, namely :— 


. cc (2°A) © commission agent » means any, person who in the ordinar y 
-course ` of his business negotiates and makes contracts on behalf of others for the 
sale or purchase of tobacco and also stocks tobacco for delivery on such sale 
or takes possession of tobacco on such purchase ; ”, 
Pesar Tee g. In section g of the said Act— 

(i) in sub-section (1), after Explanation II, the following Explanation 
shall be inserted, namely :— 


“Explanation [2—Where manufactured tobacco in any form whether 
in tacles or not, is found in the shop ofa retail dealer, it shall be 
presumed until the contrary is proved that such tobacco is exposed for sale.” ; and 


(ii) * after sub-section (1), the following sub-section shall be inserted, ` 
Bo ch ee: 


namely :— 

“ (1-A) A licensed manufacturer shall not be required to obtain a: 
a licence as a wholesale dealer either for the purpose of purchasing 
to required for his manufacture, or for the purpose of selling wholesale ` 
tobacco manufactured by him.” | 

EE E oF desk In sub-section (1)-of secti the ani 
| iment of section $, oe (1) -0 on 5 of the said 
(a) for item (i), the following item shall be mfbstituted, namely’:— 


Fee. 
“ (i) Any wholesale dealer who sells or buys tobacco leaf cured or 
ae ee ee ee i 
factured tobacco trade therein— i t 
(a) If bis turnover is estimated at-lees than one thousand rupees Five rupees. 
Pf hi is estimated at thousand above, but rupees. 
(b) If his turnover one rupees or Ten 
at less than three thousand rupees per annum. 


anoun. 


. 4 
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4 in item (iv) the words “ broker or ” shall be omitted ; 

c) after item. (iv) the following item shall be inserted, namely :-— 
ji (v) A: broker : . . Ten rupees.” ; and 

, (d) in the proviso, the figure and brackets “ (i) ” shall be omitted. 


THE PRISONS (MADRAS AMENDMENT) ACT, 1940. 


Acr No. V oF 1940. 
i [end April, iggo. 
An. Act further to amend the Prisons Act, 1894, in its application to the Province of Madras, 

Jor certain purposes. 

"| WHEREAs it is expedient further to amend the Prisons Act, 1894, in its appli- 
cation to the Province of Madras, for the purposes hereinafter appearing ; 

AND WHEREAS the Governor of Madras has, by a proclamation under section 03 
of the Government of India Act, 1935, assumed to himself all powers vested by 
or under the said Act in the Provincial Legislature ; l 

Now, THEREFORE, in exercise of the powers so assumed to himself, the 
Governor is pleased to enact as follows :— | 

Short title 1. This Act may be called Toe Prisons (MADRAS 
i AMENDMENT) AOT, 1940. 
2. In section 39-A of the Prisons Act, 1894, (hereinafter referred to as the 
said Act), the as greta shall be renumbered as 
Amendment of section 3-A Explanation I and the following shall be added ‘as 
Ren. of1094 Explanation II, namely :— | 
“ Explanation I—In this section, ‘ prisoner’ means a convicted criminal 
prisoner.” | 
Insertion of new sections . After section 39-A of the said the following 
ee ees cre eee elie inserted, namely :— oF 
“ 3g-B. If any prisoner dealt with under section 39-A escapes or attempts 
i f to escape from the hospital or asylum to which he 
"Punishment Aa „a; has been sent or when going thereto or i 
orau a therefrom, he shall be punished with imprisonmen 
for a term which may extend to two years, or with 
fine, or with both. 


‘ *+ ‘The punishment under this section shall be in addition to the punishment 
for’ which the prisoner was liable for the offence of which he was already convicted. 


Provini cabi 39-C. The provisions of Chapter XLII of the 
a aa eae ee Code of Criminal Procedure, 1898, shall, so far as may 
99-A. be, apply to the bonds referred to in section 39-A.” - 


e 





THE MADRAS IRRIGATION CESS (AMENDMENT) ACT, 1940. 





Aor No. VI or 1940. 
[z2ih April; 1940. 
An Act further to amend the Madras Inigation Cess Act, 1865, for certain purposes. 
` WHEREAS it is expedient further to amend the Madras Irrigation Cess Act, 1865, 
for the purposes hereinafter appearing ; OS l 
AnD waEREAs the Governor of Madras has, by a proclamation under section 
93 of the Government of India Act, 19 assumed to himself all powers vested by 
or under the said Act in the Provincial ture ; 
' _ Now, THEREFORE, in exercise of the powers sò assumed to himself, the Governor ° 
ia pleased to enact-as follows :— ; e 
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1, This Act may be called Taz Mapras IRRIGA- 


aoa TION CESS (AMENDMENT) ACT, 1940. 

Substitution of new section 2. For section 1 of the Madras Irrigation Cess 
for section 1, Madras Act VII Act, 1865 (hereinafter referred to as the said Act), the 
of 1865. following section shall be substituted, namely :— 


~ “r, (a) Whenever water is supplied or used for 

Power to levy water-cesys in purposes of irrigation from any river, stream, channel, 

addition to asscmmentonland. tank or work belonging to, or constructed by or on 
ar behalf of, the Crown, and 

(b) whenever water from any such river, stream, channel, tank or work, 

direct’ flow or percolation, or by indirect ene eben or drainage from or 
through adjoining land, irrigates any land under cultivation, or flows into a reservoir 
and thereafter, by direct flow or percolation, or by indirect flow, percolation or 
drainage from or through adjoining land, irrigates any land under cultivation, and 
in the opinion of the Revenue Officer empowered to water-cess, subject to 
the control of the Collector and the of Revenue, irrigation is beneficial 
to, and sufficient for the requirements of, the crop on such land, 
it shall be lawful for the Provincial Government before the end of the revenue 
succeeding that in which the irrigation takes place to levy at pleasure on the land 
ee ae and the Provincial Government may 
a the rules under which and the rates at which, such water-cess shall be 
evied, and alter or amend the same from time to time; 

Provided that where a zamindar or inamdar or any other description of 
landholder not holding under ryotwari settlement is by virtue of engagements with 
the Crown entitled to irrigation free of separate no cess under this Act shall 
be imposed for water supplied to the extent of this right and no more : l 

Provided also that no cess shall be leviable under this Act in respect of 
land held under ryotwari settlement which is classified and assessed as wet, unless 
the same be irrigated, whether voluntarily or involuntarily and whether wholly 
or in part— ) rA 

: (i) from any source hereinbefore mentioned, not being a source which has 
been assigned by the Revenue authorities or adjudged by a competent Civil Court 
as the source of irrigation of such land ; or 

(ii) from any source assigned or adjudged as aforesaid in respect of such lands | 
otherwise than in accordance with any notification or order of the Provincial . 
Government or of any authority subordinate to them, regulating 6r pee: Rees 
time, method and conditions of supply of water for the irrigation of such nd 
from such source and the number of crops which may be irrigated on such land 
with such supply, free of separate charge.” 

Insertion of new section 1-B g. After section I-A of the said Act the following . 
in Madras Act VII of 1865. section shall be inserted, namely :— a 

Rules to have effect as if * 7-B. All- rules madeeunder this Act shall 
enacted in the Act. ` have effect as if enacted in this Act.” 


4. (1) No sit or other proceeding shall lie against the Provincial Government 
or any officer or servant of the said Government, or 
Indemnification for acts any authority subordinate to them, or person 
St Of tig ACh acting under the authority of or with the permission of 
the said Government, officer, servant or authority, in 
respect of any act done or purporting to be done before the commencement this 
Act under section 1 of the said Act, if such act could have been done under the 
anid section 1 as amended by this Act, and the Provincial Government and all 
officers, servants, authoritfes and persons aforesaid are hereby indemnified and 
i from all liability in respect of all such acts in so far as they could have 
been done under the said section 1 as amended by this Act. 
(2) Any suit or other ing instituted before the commencement of 


thh Act in remert af anv act done or purporting to be done under section 1 of the’ 
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said Act shall be disposed of as if the said section 1 as amended this Act, had been 
in force at the time of the institution of the said suit or ing in the Court of 


Woi 


THE MADRAS CITY POLICE (AMENDMENT) ACT, ‘1940. 








Act No. VII oF 1940. 
[eend April, 1940. 
An Act further to amend the Madras City Police Act, 1888, for a certain purpose. ° 
WHEREAS it is expedient further to amend the Madras City Police Act, 1888, 
for the purpose hereinafter appearing ; 
AND WHEREAS the Governor of Madras has, by a proclamation under section 
93 of the Government of India Act, 1995, assumed to himself all powers vested by 
oe under the said Act in the Provingial Lesularaie « 
Now, THEREFORE, 1n exercise of the powers so assumed to himself, the Governor 
18 pleased to enact as follows :— 
1. This Act may be called Tor Mapras Crry 


Short title. Potice (AMENDMENT) ÅCT, 1940. 
Amendment of section 71, 2. Clause iv of section 71 of the Madras - City 
Madras Act IIT of 1888. Police Act, 1888, shall be omitted. a 


THE MADRAS SUPPRESSION OF IMMORAL TRAFFIC (AMEND- 
l MENT) ACT, 1940. 


Acr No. VIII oF 1940. 
[20th Map, 1940. 
An Act further to amend the Madras Suppression of Immoral Traffic Act, 1990, for certain 
© purposes. i 
WHEREAS it is expedient further to amend the Madras Suppression of Immoral 
Traffic Act, 1990, for the purposes hereinafter appearing ; 

AND WHEREAS the Governor of Madras has, by a proclamation under section 93 
of the Government of India Act, 1935, assumed to himself all powers vested by or 
under the said Act in the Provincial Legislature ; . 

Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor 
is pleased to enact as follows :— 

oo l 1. This Act may be called Tae MADRAS SUPPRES- 
`- ‘Short title, ° SION OF ĪMMORAL TRAFFIO (AMENDMENT) AOT, 1940. -` 


2. In sub-section (i) of section 6 of the Madras Suppression of Immoral 

Amendment of ection 6, Trafic Act, 1930, (hereinafter referred to as the said 

Madras Act V ofi9g0. Act), for the words “ shall be entitled to remove such 

girl forthwith from such brothel, disorderly house -or 

lace of assignation ”’, the words and figures “ shall be entitled to remove forth oh 

fer such brothel, disorderly house or place of sph Seppe such girl and any other 

girl found therein if, in his opinion, she-is under age of 18 years and is livi 

or is carrying on or being made to carry on the business of prostitution, -in 
brothel, disorderly house or place of assignation ” shall be substituted. E 


' 3: Section 14 of the said Act shall be ren 
Amendment of section 14, on (1) of that section, and to the section as so 
Madras Act V of 1990. renumbered, c following sub-section shall be added, ° 


` 


a = 
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“(a) Any Police officer’ entering any capes under sub-section (1) shall ‘be 
entitled to remove therefrom any girl if, in his opinion, she is under the age of 18 
years and is carrying on or being made to on the business of prostitution in 
such premises. All the provisions of this Act all apply in regard to any girl so 
removed as if she had been removed under sub-section (i) of section 6.” 


THE MADRAS MOTOR VEHICLES TAXATION (AMENDMENT) 


ACT, 1940. 
Acr No. IX oF 1940. 
[29ih May 1940. 
An Act further to amend the Madras Motor Vehicles Taxation Act, 1931, for certain 


purposes. 

WHEREAS it 18 expedient further to amend the Madras Motor Vehicles Taxation. 
Act, 1931, for the purposes hereinafter appearing ; 

AND WHEREAS the Governor of Madras has, by -a-Proclamation under section 93 
of the Government of India Act, 1935, assumed to himself all powers vested by 
or under the said Act in the Provinci Legislature ; 

Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor 
is pleased to enact as follows :— - 


i 1.- This Act may be called Tas Mapras MOTOR 


VEHICLES TAXATION (AMENDMENT) ACT, 1940. ° 
, 2. In section 2 of.the Madras Motor Vehicles 
a wire rea s) Ae Act, 1931 (hereinafter referred to as the 
said Act)— l 
(i) clauses (iii), (vii) and (vii) shall be omitted ; clauses a (ii), (iv-a), 
(v), (vi) and (vili-a) be ren as clauses (it), (iii), Mi , (vi), (vii) and (vii) 
respectively ; and the following shall be inserted as clause (i), namely :— 


6s (i) the following expressions shall have the meanings assigned to them | - 
in the Motor Vehicles Act, 1939 :— ` 


cc 9. 


and 
“ yoladen.weight ” ;” l 

(ii) in the definition of “ l owner ” [clause (vi) as renumbered] 
for the words and figures “‘ regi under the Indian Motor Vehicles Act, 1914 ”, 
the words and figures “ registered or deemed to be registered under the Motor 

Vehicles Act, 1939’. shall be substituted ; 
7 (iii) in the definition of “ laden weight” [clause (vill) as renumbered], 
for the words and figures “ in pursuance of the rules made by the Pygvincial Govern- 
ment under the Indian Motor Vehicles Act, 1914’ occurring in: both the para- 


graphs, the words and figures “ under the Motor Vehicles Act, 1939” shall be 

substituted ; and ; | 
(iv) at the end of clause (viii) as renumbered, the word “ and ” shall be 
ee i : ‘ r , 

3. In sub-clause (ii) of.clause (a) of sub-section (3) of section 5 of the said 

' Amendment pase Go e 

9 registration granted or renewed in respect of the vehicle. 
Madras Act III of1981. -| nder the rules-made.by the Provincial Government 


‘der the Indian Motor Vehicles . 1914, or inthe case of vehicles not registered 
wider she said ries”. the ses any ea “in I r 
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granted or deemed to be granted in respect of the vehicle under the Motor Vehicles 
Act, 1939, or in the case of vehicles not registered or deemed to be registered under 
that Act ” shall ‘be substituted. | l 


Amendment of Sched i i 
JI Madras Act IIT of tan" 4. In Schedule II to the said Act— 


__ (i) in class 2, for the expression “ Motor vehicles not exceeding 5 cwt. in 
weight unladen, adapted and used for invalids,” the words “ Invalid carriages ” 
shall be substituted ; 

i (ii) a 3, for the words “ Motor lorries” and “ Lorries” wherever 
cy occur, the words “ Goods vehicles”? and “ Vehicles”’ shall respecti be 
substituted ; and f ii - may Ea 
_(iii) in class 4, for items (a) and (b) in the entry in the first column, the 
following items shall be substituted, namely :— 
a (a) Vehicles in respect of which permits have been issued under the 
Motor Vehicles Act, 1939, to carry in all not more than five persons. 

(b) Vehicles in respect af which permits have been issued under the Motor 
Vehicles Act, 1939, to carry more than five persons—for every person which the 
vehicle is so permitted to carry excluding the driver and the conductor.” 

i hed A 5. In schedule III to the said Act— ` 

198i. ., n J = ae g az è 
(i) in class 2, for the expression “ ‘Motor vehicles not exceeding 5 cwt. in 
weight unladen, adapted and used for invalids ’’, the words “ Invalid carriages ” 
shall be substituted ; l E $ z a 

e (ü) in class 3, for the words “ Motor Lorries ” and “ Lorries” wherever they 
occur, the words “ Goods vehicles > and “ Vehicles ” shall respectively -be substi- 
tuted ; and of : , roe 

(iii) in class 4, for items (a) and (b) in the entry in the first column, the 
following items shall be substituted, namely:— . 

“(a) Vehicles in respect of which permits have been issued under the Motor 
Vehicles Act, 1999, to carry in all not more than four persons. 

(b) Vehicles in respect of ‘which permits have been issued under the Motor 
Vehicles Act, 1939, to carry more than four persons—for every person which the 
vehicle is so permitted to carry.” , o 


THE MADRAS PAYMENT OF SALARIES AND REMOVAL OF DISQUALI- 
FICATIONS (TEMPORARY REPEAL) ACT, 1940. 


Acr No. X oF 1940. 
| $ [roth June, 1940. 

Ån Act to repeal thè Madras Payment of Salaries and Removal of Disqualifications 
Act, 1997, during the continuance in force of the Proclamation issued, the ,. Government 
of Ind Act, 1935. 

Waereas the Governor of Madras has, by a Proclamation under section 9 
of the Government of India Act, 1935, assumed to himself all the powers poe 
by or under the said Act in the Provincial Legislature : 

` AnD wHeERzas the provisions of the Act aforesaid relating to the salaries of 

_ the Ministers, the Speaker and the Deputy S of the SE Assembly, 

the President and the Deputy President of the Legislative Council and the members 
of the Legislature have been suspended by the Proclamation, aforesaid : , 

AND WHEREAS it is ient that the. provisions of the Madras Payment of 
Salaries and Removal oF iagcaliecatons Act 1937, should cease to have effect 
during the period ‘the Proclamation aforesaid ‘ig in forces, 2:3 . 


M—2 s 
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Now, THEREFORE, in exercise cohen alee of the Provinaal Legislature assumed’ 
to'himself by the Proclamation aforesaid the Governor is pleased to enact as follows - 
1. (1) This Act may be called Tas Mapras Pay- 
Short tite and commence- WENT oF SALARIES AND REMOVAL OF DIsQUALIFICATIONS 
er (Tewporary REPEAL) ACT, 1940. 
(2) It shal] come into force on the ist day of July, 1940. 


2. So long as the Proclamation under section 93 of the Government of India 
Act, 1935, issued by the Governor of Madras on the 
Tapa EPA AN oth day of October, 1939, is in force, the Madras 
Pick A Payment of Salaries and Removal of Disqualifications 
Act, 1937, sball be deemed to have been repealed. 


. THE METTUR TOWNSHIP ACT, 1940. 


Aot No. XI or 1940. 
(25th June, 1940- 


An Act to provide for the better administration and governance of the 
Metiur township. 
Wueruas it is expedient to provide for the better administration and 
goverance of the Mettur township ; 


AND WHEREAS the Governor of Madras has, by a Proclamation under 
section 98 of the Government of India Act, 1935, assumed to himself all 
powers vested by or under the said Act in the Provincial Legislature ; 


Now, THEREFORE, in exercise of the powers so assumed to himself, the 
Governor is pleased to enact as follows :— 


1. This Act may be called Tue Merror 
Townsuie Acr, 1940. 


9. (1) As soon as may be after the passing of this Act. the Provincial 
Government shall, by notification in the Fort St. 
ora rn mF fonta George Gazette and with effect from B AS 
mittee for ndministra- may be specified therein, constitute a mmittee. 
tion of Motor town to be called the Mettur Township Committee 
(hereinafter referred to as the Township Com- 
mittee), for the purpose of administering the municipal affairs of the Mettur 
township. 

(2) The Township Committee shall be a body corporate, having per- 
petua?! succession and a common seal, and subject to any restrictions or quali- 
fications imposed by or under this or any other enactment, shall be vested 
with the capacity of suing and being sued in its corporate name, of acquiring. 
holding and transferring property, movable or immovable, of entering into 
contracts, and of doing all things necessary, proper or expedient for the pur- 
poses for which it is constituted. z 

3. (1) The Township Committee shall consist of six members who shall 
` be appointed by the Provincial Government or by 
' Composition of the an authority or officer empowered by them in this 
Township Committee. behalf. ` Of the ax members. not leas than two 
7 shall be non-officials of whom one shall be a 

representative of industrial interests in the township. | , 

(2) The Provincial Governmenj shall appomt one of the members of 
the Township Committee to be ite Ohairmar and another person (whether a 

® member of the Committee or'not) to be its Executive Offiter. 


_ , hort tith. 
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4. (1) The‘ Provincial’ Government may, by notification in the Fort St. 
a ` ` `- George Casette, direct -that ‘any of the provisions 
act Y of 1980' and saat of the Madras District Municipalities Act, 1920, 
enactments to Mottur town- Or Of any other enactment for the time being in 
op eat ect to spoons force elsewhere in the Province of Madras but not 
ma ns, additions in the township, shall apply to the township to 
and pomenebione. _ such extent and subject to such modifications. 
additions and restrictions as may be specified. in the notification. 
(2) In particular and without prejudice to tne generality of the fore- 
golng provision, such notification may authorize— 


(a) the Township Committee to levy all or any of the taxes and fees 
which may be levied by virtue of the provisions applied to the township 
under this section; and Kape 

(0.) the Executive Officer of the Township Committee to exercise and 
perform in regard to the township, the powers and duties assigned to the exe- 
cutive authority of a municipality under the provisions applied as aforesaid, 
subject to such restrictions, limitations and conditions and to such control, 
if any, as may be specified in the notification. 


5. The Provincial Government may, by notification in the Fort St. 

Bae Y = George Gaestte, define: the boundaries of the 

ie SUR of Mettur township for the purposes of this Act, and 

Mettur township. may from time to time by a like notification, 
alter such boundaries. 


THE MADRAS LEGISLATURE (WAR SERVICE REMOVAL OF 
DISQUALIFICATIONS) ACT, 1940. 





Acr No. XII of 1940. 


[16th July, 1940- 
An Act for ike removal of certain disqualifications for the membership of the Madras 
Legislature. 


WHEREAS it is necessary to remove the disqualification imposed on persons 
holding office ip any branch of His Majesty’s Military, Naval or Air Forces or in 
the Defence Department of the Central Government, for being chosen as, and 
for being, members of the Madras Legislative Assembly or the Madras Legislative 
Council ; i 

AND wuHereEas the Governor of Madras has, by a Proclamation under sec- 
tion 93 of the Government of India Act, 1935, assumed to himself all powers vested 
by or under the said Aet, in the Provincial Tulare 

Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor 
is pleased to enact as follows : | É 


r. This Act may be called Taz Mapras LEOBLATURE (War Service Re- 
Short title. MOVAL OF DISQUALIFIOATIONS) ACT, 1940. 


2. No person shall be disqualified for being chosen as, or for being, a member 
of the Madras Legislative Assembly or the Madras 
_ Removal of disqualification Legislative Council, by reason only of the fact that he 
ihe "Madras Lonea m holds any office in the Army in India Reserve of Officers, 
certain cases. the Indian Territorial Forces or any other branch of 
His Majesty’s Military; Naval or Air Forees, or in 
the Defence Department of the Central Government. : 

` i è 

° 
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THE. MADRAS OITY MUNICIPAL, DISTRICT . 
MUNICIPALTIES AND LOCAL BOARDS (AMENDMENT) ACT, 1940. 


y 
Jie 


Aor No. XIII or 1940. Hi 
[14th August, 1940. 


An Aci further to amend the Madras Ciy Municipal Act, 1919, the Madras | 
District Muntcipaltites Act, 1920, and the Madras Local Boards Act, 1920. 


Wares it is expedient further to amend the Madras City Municipal 
Act, 1919, the Madras District Municipalities Act, 1920, and the Madras 
Local Boards Act, 1920, for the purposes hereinafter appearing ; 


ÅND WHEREAS the Governor of Madras has, by a Proclamation under 
section 93 of the Government of India Act, 1985, assumed to himself all 
powers vested by or under the said Act in the Provincial Legislature ; 

Now, THEREFORE, in exercise of the powers so assumed to himself, the 
Governor is pleased to enact as follows :— 


1. This Act may be called THe Mapnras Crry Muniorau, Demoor 
fic hs MUNICIPALITIES AND Logan Boarps (AMAND- 
Bony ee HENT) AoT, 1940. 


2. (1) The term of offfce of the councillors and aldermen of the Corpo- 

l ration of Madras who will vacate their offices at 

Extension of the term noon on the firat day of November, 1940, shall 

uf offiee of the council- extend instead up to noon on the firt day ‘of 

lors and aldermen of the November, 1941, and the provisions of the Madras 

COnponn ier 02) Madina City Municipal Act, 1919, as amended by this 
section, shall have effect accordingly: 


Provided that the Provincial Government shall have power to direct 
that the term of office aforesaid shall expire at noon on such earlier date in 
1941 as may be fixed by them and from time to time to postpone any date 
s0 fixed and fix instead another date not being later than the first day of 
November, 1941. 


(2) Where any date earlier than the first day of November, 1941, is 
fixed under the proviso to sub-section (1), the provisions of the Madras City 
Municipal Act, 1919, shall be subject to the following modifications, namely :— 


(a) The Provincial Government shall cause elections and appointments 
of couvcillors afid aldermen to be held or made to the new council so that the 
newly elected or appointed councillors and aldermen may come into office on 
the date fixed under the proviso aforesaid. 


(b) The term of office of the newly elected or® appointed councillors 
and aldermen shall, subject to the provisions of the Madras City Municipal 
Act, 1919, expire at noon on the first day of November, 1944 or at noon on 
the first day of November, 1943, as the Provincial Government may 
determine. 

(o) The election of the Mayor, Deputy Mayor and members of the 
standing committees shall be held at the first meeting of the new council, 
and the election of the chairman of each standing committee ahall be held at 
the first meeting of such committee. 


(d) The Provingjal Government ‘shall have power to direct that the 
elections of the Mayor and the Depnty. Mayor shall not be held as required by 
sub-sdtion (1) of section 28 of the Madras City Municipal Act, 1919, at the 
. first meeting of the council after the first day of November, 1941. “wi 

; we 
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3. (1) The term of office of the councillors of every municipality 
> > © constituted under the Madtas District Municipali- 
Extension of the term ‘168 Act, 1920, who will vacate their offices al 
of ofice of the council. noon on the first day of November, 1940, ahall 
lors of certain district extend instead up to noon on the first day of 
auntarpaliticn: November, 1941, and the provisions of that Act 
as amended by this section, shall have effect 

accordingly : 


Provided that the Provincial Government shall have power to direct 
that the term of office aforesaid shall, in the case of any municipality, expire 
at noon on such earlier date in 1941 as may be fixed by them and from 
time to time to postpone any date so fixed and fix instead another date not 
being later than the first day of November, 1941. 

_ (2) Where any date earlier than the first day of November, 1941, is 
fixed under the proviso to sub-section (1), the provisions of the Madras 
District Municipalities Act, 1920, shall be subject to the folowing modif- 
cations, namely :— 

(a) The Provincial Government shall cause elections to be held to 
the new council so that the newly elected councillors may come into office on 
the date fixed under the proviso aforesaid. 

(b) The term of office of the newly elected councillors shall, subject to 
the provisions of the Madras District Municipalities Act, 1920, and the 
Madras District Municipalities and Local Boards (Amendment) Act, 1921. 
expire at noon on the firet day of November, 1944 or at noon on the first dav 
of November, 1948, as the Provincial Government may determine. 

4. (1) The term of office of the members of every local board consti- 

tuted under the Madras Local Boards Act. 1920. 

Extension of the term and situated in any of the districts included in 
of ofice of the members Group I of the Schedule to the Madras Local 
of certain local boards. Boards (Amendment) Aet, 1935, who will vacate 
_- their offices at noon on the first day of November, 

1940 or on any other date in the year 1940, shall extend instead up to noon 
on the first day of November, 1941, and the provisions of the Madras Local 
Boards Act, 1920, as amended by this section, shall have effect accordingly : 

Provided that the Provincial Government shall have power to direct 
that the term of office aforesaid shall, in the case of any local board, expire 
af noon on such earlier date in 1941 as may be fixed by them and from time 
to time to postpone any date so fixed and fix instead another, date not being 
later than the first day of November, 1941. 

(2) Where any date earlier than the first day of November, 1941 is 
fixed under the proviso to sub-section (1), the provisions of the Madras 
Local Boards Act, 1920, shall be subject to the following modifications, 
namely :— : 

(a) The Provincial Gpvernment shall cause elections to be held to the 
new local board so that the newly elected members may come into office on 
the date fixed under the proviso aforesaid. 


(b) The term of office of the newly elected members shall, subject to 
the provisions of the Madras Local Boards Act, 1920, and the Madras District 
Municipalities and Local Boards (Amendment) Act, 1921, expire at noon on 
the first day of November, 1943. 

5. If any difficulty arises in giving effect to th® provisions of this Act 
Power i remove OF Of the- Madras City Municipal Act, 1919, the 
diMenities. Madras District Municipalities Act, 1920, or the 
Madras Local Boards Act, 1920, as amended by’ 
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this Act, the Provincial Government may, as pocgsion may arise, by :order, do 
anything which appeara to them necessary for, the purpose of removing the 
difficulty. . , 7 a poat 


THE MADRAS DISTRICT MUNICIPALITIES AND LOCAL BOARDS 
: (AMENDMENT) ACT, 1940. 
‘ : ra ug 
Aor No. XIV or 1940. | ET 
ia [29th August; 1940. 
An Act further to amond the Madras District Municipalities Act, ~~ 
1920, and the Madras Local Boards Act, 1920, for cortam purposes. 
Wamaas it is expedient further to amend the Madras District Munici- 
palities Act, 1920, and the Madras Local Boards Act, 1920, for the purposes 
hereinafter appearing ; i - ai oes 
AND WHEREAS the Governor of Madras has, by a Proclamation. under 
section 98 of the Government of India Act, 1935, assumed to himself, all 
powers vested by or under the said Act in the Provincial Legislature; .,, 
Now, THEREFORE, in exercise Of the powers 80 assumed to. himself, the 
Governor is pleased to enact as follows:— ` g i eow g 


‘ 
jA 
ne 


l This Act may be called Tus’ Mapzas Dierator MUNIORAL- 


ia. at TEs anD Loca Boarps (AMENDMENT) Aer, 
1940. | 3 

Amendment of Madras @ In the Madras District Municipalities 
Act V of 1920. Act, 1920— a 


(i) in subsection (2) of section 49— | i a 


. (a) the word ‘‘or’’ occurring at the end of "clause (e) shall be 

omitted; and i - are. 
(b) after clause (f), the following word and ‘clause shall be’ added. 

namely :— ros k 


1t , ` r (E4 


or 
(g) in arrears of any kind dud by him (otherwise than in a fiduciary 
capacity) to the municipality up to and inclusive of the previous year,. in 
respect of whick a bill or notice has been duly served upon him and the time 
if any specified therein for payment has expired.’’; and l i 
(ii) in subsection (1) of section 50— ihe 
(a) the word ‘‘or’’ occurring at the end of . (k) shall.: be 
omitted: and eS 
(b) after clause (A), the following clause shall be inserted, namely :— 
‘“(hA) fails to pay arrears of any kind due by him (otherwise than 
in a fiduciary capacity) to the municipality, within three months after & bill 
or notice has been served upon him under this Act, or. where in the case of 
any arrear this Act does not require the service of any bill or notice, within 
three months after a notice requiring payment of the arrear (which notiee: it 
shall be the duty of the executive authority to serve at the earliest posiblo 
date) has been duly serged upon him by, the executive authority; or”. 


es a 3. Iù thè Madras Local Boards Act, 1920— 
` rr, yaa 


Act XIV of 1920. 3. 
(i) in sub-section (2) of sestion 55— 
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(a) the word ‘‘or’’ occurring at the -end of . clause (e) shall be 
omitted; and a a ae A ea ! 

(b) after clause (f), the following word and clause;-shall ‘be added, 
namely :— a i A A 


íí 


EA ao . “or a 

(g) in arrears of any kind due by him (otherwise than in a fiduciary 
capacity) to the local board up to and inclusive of the previous year, in 
respect of which a bill or notice has been duly served upon him and the time 
if any specified therein for payment has expired.”’; and | ° ” 

(i) in sub-section (1) of section 56— 

(a) the word ‘‘or’’ occurring at the end of clause (g) shall be 
omitted; and 

(b) after clause (g), the following clause shall be inserted, namely :— 

“ (gg) fails to pay arrears of any kind due by him (otherwise than 
in & fiduciary capacity) to the local board, within three months after a bil 
or notice has been served upon him under this Act, or where in the case o 
any arrear this Act does not require the service of any bill or notice, within 
three months after a notice requiring payment of the arrear (which notice 
it ahall be the duty of the president ‘of the local board to serve at the earliest 
possible date) has been duly served upon him by the president: or’’. 


THH MADRAS LIVE-STOCK IMPROVEMENT ACT, 1940. 


Aot No. XV or 1940. fe 
[29th August, 1940. 
An Act to provide for the improvement of livestock 
in the Province of Madras. "A 
' Wamms it is expedient to provide for the improvement of livestock 
in the Province of Madras; 

AND WHEREAs the Governor of Madras has, by a Proclamation under 
section 93 of the Government of India Act, 1935, assumed to ‘himself all 
powers vested by or under the said Act im the Provincial Legislature; 

Now, THEREFORE, in exercise of the powers s0 assumed to himself, the 
Governor is pleased to enact. as follows :— ie 

Short title, extent and 1. (1) This Act may be called Toe Mapras 
commencement. Lrve-sTook INPROVEMENT AoT, 1940. 

(2) It extends to the whole of the Province of Madras. 

(8) This section shall come into force at once, and the Provincial 
Government may from time to time by notification in the Fort St: George 
Gaestte apply all or any of the remaining provisions of this Act to the whole 
or any portion of the Province of Madras from such date and for such period, 
if any, as may be specified in the notification, and may cancel or modify any 
such notification. a | T i 

2. In the Act, unless there is anything 
repugnant in the subject or context— 


(a) ‘‘bull’’ includes a buffalo-bull; i ` 
(b) “cow” includes a'buffalo-cow and ‘a: héifer ; — me 
l (cì) ‘‘Director’’ means ‘the officer 'appoi ted by the Provincial Govern- 
ment ag the Director of Veterinary Services for the Proviics of Madras and 
includes: any other person on whom the powers or duties of the Director 
under this Act have been conferred -or Amposed. underi section 3p». v e 


- Defimitions. 
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' (d) “licence” means a licence granted under section 4; 
(6) ‘‘licensing officer’? means the Director or any other officer or 
person authorized to grant licences under section 4; 
({) “preseribed’’ means prescribed by rule made under this Act; 
(g) a person is said to ‘‘keep a bull’’ if he owns the bull or has the 
bull in his possession or custody; and 
(k) a bull is said to be ‘‘oastrated’’ if it is rendered incapable of 
propagating its species. 
8 The Provincial Government may by general or special order con- 
fer or impose .on any person all or any of the 
Appointment of Director. powers or duties of a Director under this 
Act. 


4. (1) No person shall keep a bull which has attained the prescribed 
age except under and in accordance with the 

face whieh heve terms, conditions and restrictions of a licence 
attained a ee granted under this section, unless it is certified by 
the prescribed officer that the bull has been 

effectively castrated by a method and in a manner approved by the Director. 


Explanation—Where a person keeps more than one bul, he shall 
obtain a separate licence in respect of each bull. 


(2) Every licence under this section shall be granted by the Director 
or any officer or person authorized by him by general or special order. It 
shall be in such form, for such period, and subject to such terms, conditions 
and restrictions as may be prescribed. 


No fee shall be charged for the grant of the licence. 


5. (1) Subject to such rules as may be prescribed, the licensing officer 
may refuse to grant or may revoke a licence in 
cess Maas revocation respect of any bull if in his opinion the bull 
appears to he—: 
(a) of defective or inferior conformation and consequently likely to 
beget defective or inferior progeny, or 


(b) suffering from an incurable contagious or infectious disease or 
from any other disease rendering the bull unsuitable for breeding purposes, 
or 


(c) of a breed which it is undesirable to propagate in the district or 
part of the district in which it is kept. 


(2) The licensing oficer may also revoke & liceyee granted in respect 
of any bull kept within his jurisdiction (whether such licence was granted 
by himself or by any other officer) if in his opmion— 


l ‘(a) the licence was granted under circumstances of which the licens- 
ing offcer was not aware at the time of granting the licence, or 


(b) there has been a breach of any of the terms, conditions or res- 
trictions of the licence. -` 


(8) If a licence is revoked under this section, the officer revoking th 
Jicence shall give notice thereof to the person keeping the bull-or to the 
person stated in the liqence to be the owner of the bull. The notice shall 
set out the grounds for the revocation. 


: (4) No person shall be entitled to any compensation’ for the‘ refusal 
op revocation of any licence under this section . 
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es ees ae 8. <A. licence granted in respect of a bull 
TT ar s 
Su r epee. raS a without Di ta . the licens- 
(a) the period specified in the licence expires, or 
(b) the licence is revoked under this Act, or 


(c) the bull dies, or is certifled by the prescribed officer to have been 
cffectrvely castrated by a method and in a manner approved by the Director. 


7. The licensing officer may by order require any person keeping a bull 
a t balls to submit it for inspection by himself or by any 

ey officer or person deputed by him for the purpose, 
at any reasonable time, either at the place where the bull is kept for the time 
being or at any other reasonable place specified in the order, and thereupon 
it shall be the duty of the person keeping the bull to submit it for inspection 
accordingly, and render all reasonable assistance in connexion with such 
. Inspection to the officer concerned. 


8. (1) The licensing officer may. by order require any person keeping a 

5 e e. bull which in his opinion has attained the pres- 
iaaa eribed age, and in respect of which no licence is 
for the time bemg in force under this Act, to have 

it castrated, within one month from the date of the service of the order, by a 
method and in a manner approved by the Director and specified in the order. 


(2) Such castration shall be performed or caused to be performed by 
thé licensing officer free of charge, unless the owner or other person keeping 
the bull desires to make his own arrangements for complying with the order. 


9. If any notice or order is served under section 5, section 7, or 
section 8 On any person who is not the owner of 

Duty to inform owner ..the bull, it shall be the duty of that person forth- 
of eontente of noties, | with to take all reasonable steps to mform the 
or order of eastration. owner of the contents of such notice or order, and 
. if he fails to do so, he shall be liable to indemnify 
the owner against any loss the owner may sustain by reason of such failure. 


10. It shall be the duty of any person who for the time being keeps a 

bull in respect of which .a licence has been 

Production of Heence. obtained and is in force, to produce such 
licence— 

(a) within a reasonable time, at any place where the Bull is for the 
time bemg, on demand made by a licensing officer or an officer of the Veteri- 
nary Department not below the rank of Veterinary Assistant Surgeon, or an 
officer of the Agricultyral Department not below the rank of Upper Subordi- 
nate, or an Officer of the Revenue Department not below the rank of Revenue 
Ingpector, or such other officer as may be authorized in this behalf by the 
Provincial Government by general or special order, or 

(6) before a cow is served by the bull, on demand made by the person 
in charge of the cow. = : , 


Penalties . 11. Whoever— : 
(a) keeps a bull in contravention of this Act or of any rule or order 
made thereunder, or of any terms, conditions or restrictions of a licence, or 
(b) neglects or fails to submit a bull for inspection when required to 
do so under section 7, or a oE 


u (o) neglecta or fails to comply with an order served 
or: és 


Af.—3 


© 
under section 8, P 
N t 1 `~ k 


owe e 


: 
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(d) neglects or fails'to produce ‘a licence when required to do so under 
section ‘10, > ' vrare t : ` = toot t i 

ahall be punishable with fine which may ertend to fifty rupees and m the 
case of a second or any subsequent offence with fine which may extend to one 
hundred rupees. p : 


12. (1) If,a person, who-keeps a byll neglects or fails to submit it for 
Ht... + inspection, or to have it castrated when required to 
„Power of Heensing do so under section 7, or section 8, the licensing 
officer ‘to‘eistrate ‘bulla’ `' officer may direct that the bull ‘shall be castrated 
Dg ee by a method and'in a manner approved by the 
Director and markéd with a prescribed mark in the prescribed manner, free 
of charge. i E i _ 
., , (2). (a) If. it is not known in, whose ownership, possegsion or custody 
a-bull is for the time being and the fact cannot be . ascertained after an 
inquiry in the prescribed manner, the licensing. officer may. seize the bull or 
cause it to be seized, and if he is of opinion that the bull has attamed the 
pre ee Ae and ia unsuitable for breeding purposes on’ any of the grounds 
specified in sub-section’ (1) of section 5 may direct that the bull shall be 
castrated by a method and in a manner approved by the Director and marked , 
with à prescribed mark in the prescribed manner, free of charge. 
._. (b) Every bull seized under clause (a) shall, after it has been | 
castrated and marked as aforesaid where necessary, be sold by public auction | 
or aent tò' a pinjrapole or infirmary recognized’ by the Provincial Government 
(o) In case the owner of any bull seized under clause (a) appears 
before the licensing offcer within such time as may be prescribed in this 
behalf and proves to the ‘satisfaction ‘of such officer that the bull is, owned 
_' (i), in case the bull .has been sold by public Auction, the proceeds of 
sugh gale shall be paid to the owner after deducting therefrom the costs, 
charges and expenses ‘incurred for the maintenance and sale of the bull; and 
ai (ii) in any other case, the bull shall be delivered to the owner on 
payment of the costs, charges and expenses: incurfted for ita mamtenance. 
: »  (d) The costs, charges and expenses’ referred to in sub-clause (1) 
and (ii) of clause (c) shall be determined in the prescribed manner. 


“bower of tenog 18. For- the purposes of this Act, a licensing 
ooe, ' ete, “to inspect Officer or any offcer or person: authorized by him 
or mark bulls,and: enter in this behalf shall have power at all reasonable 
Doua. times— oe i , 


n ‘¢qa) to inspect any ‘bull; 


+ 


“(b) to mark any bull with a prescribed mark in the prescribed 
manner ; and A l a | 


"(oj subject to such conditions and ‘restrictions, if any, as may be 
p to enter any premises or other place where he has reason to 
believe that a bull is kept. eR 
n tr of. of 14 ‘It whall be the duty of all village officers 
report offences, ete. and servants and of all officers of the Veterinary, 
a ar err ae e. Agricultural and Revenue Departments— 
ia) to give immediate information ' to the nearest - licensing officer 
of the;eommission of any offence, or of the intention.or preparation to commit 
‘any offence punishable under this Act, which may come to their knowledge ; 
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(b) to take all reasonable measures in their., power +o prevent the 
commission of any such offence which they. may know or. have. reason to 
believe is about or likely to be committed;.and . . ae | 

‘(c) to assist ‘any -licensing offcer m carrying out the provisions of 
this Act. BON w ay he 8 CoO E l 

“15. No Magistrate ‘shall take cognizance of any offence under this Act 
e i ' except upon'a complaint- ‘made: by a licensing 
PAPAI On arene officer or any person authorized by such officer in 

this behalf. 


' 16. The Director, every licensing officer, all officers and persons autho- 
be l rized by the Director or a licensing offcer under 
dmags $, be pibie this Act, and all village officers and servants, shall 
' be deemed to be public servants within the mean- 

ing of section 21 of the Indian Penal Code. 
17. (1) No suit, prosecution or other proceeding shall lie against any 
officer or servant of the Provincial “Government 
Bar of certain pro for any act done or purporting to be done under 
ae: this Act without the -previous sanction of tho 

Provincial Government. 

(2) No officer or servant of the Provincial Government shall be liable 
in respect of any such act in any civil or criminal proceeding if the act was 
done in good faith in the course of the execution of duties or the discharge 
of functions. Imposed by or under this Act. 

18. No suit shall be instituted against the Crown and no suit, prosecu- 

tion’ or other proceeding ‘shall be instituted against 

` Limitation for certain ` any officer or servant of the Provincial Govern- 

suits and prosecutions. ment in respect of any act done or purporting to 

be done under this Act, unless the suit, prosecution 

or other proceeding is instituted within six months from the date of the act 
complained of. | | 

19. The Provincial Government may at any time either suo motu or on 

Revision l application, cal for and examine the record of 

i any order passed by, or any proceedings recorded 

by, any officer or person under this Act, for the purpose of satisfying them- 

selves as to the legality or propriety of such’order or as to the regularity of 

such proceedings, and may pass such order in reference thereto as they 

think fit. po ie att k l 

Nothing contained in this section shall apply ‘to thé orders or ‘proceed- 
ings of any Court or Magistrate. 

° 20. (1) The Provincial ` Government may 
make rules to carry out the purposes of this Aèt. 


(2) In particular and without prejudice to the generality of the fore- 


’. Power to make rules. 


going power, such rules may provide for— 

(a) all matters expressly required or allowed by this Act to be 
prescribed ; i Do- or a 

(b) the circumstances in which duplicates of ‘licences may’ be granted, 
the feea which may be charged for the grant: of such duplicates, and the 
conditions, restrictions and limitations subject.to which they may be granted ; 
| (c) the powers to be exercised and the diities to be performed by 

offleers appointed under this Act, and the procedure of such officers; and . 

™! (d) the service of notices and orders issued under this Act. k 


k 
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“" (8) In making a rule under sub-section (1) or sub-section (2), the 
Provincial Government ‘may provide that a person guilty of a breach thereo 
shall be punishable with fine which may extend to fifty rupees... 

(4) The power to make rules conferred by this section shall be subject 
to the condition of the rules being made after previous publication. 
(5) All rales made under this section shall be published in the Fort 


St. George Goestte and upon such publication shall have effect as if enacted ` 


in this Act. 


%1. Nothing contained in this Act shall apply to a bull dedicated in 
Sion: good faith to a religious purpose in accordance 
with any religious usage or custom, provided that 
notice of the dedication is given in the prescribed manner to the licensing 
officer. 


THE MADRAS CHRISTIAN MARRIAGES VALIDATION ACT, 1940. 


Aor No. XVI of 1940. 
(26th August, 1940. 


An Act to validate certain marriages solomnized by the Rev. K. Anondam of . 


the American Baptist Mission in the district of Ktstna. ‘ .. 


Werwas a licence waa granted by the Government of Madras on the 4th 
day of December, 1916 to the Rev. K. Anandam of the American Baptist 


Mission in the district of Kistna to grant certificates of marriage between l 


Indian Christians under section. 9 of the Indian Christian Marriage Act, 
1872; | 
AND WHEREAS on the 18th day of March, 1923 the said licence was 
revoked by the said Government ; + 
AND WHEREAg after the date of vthe said revocation the said Rev. 


K. Anandam continued to solemnize marriages and to grant certificates of 


marriage up to and including the lst day of April 1940 as if the said licence 
had not been revoked ; 

AND WHEREAS it is doubtful whether the marriages so solemnized and 
the certifitatæ so granted and the other acts done by the said Rev. 
K. Anandam an and from the 18th day of March, 1928 up to and including” 
the lst day of April, 1940 are valid in law; 


AND WHEREAS there is no reason to doubt that the parties to the id 
inarriages believed in good faith that the said Rev. K, Anandam was legdily 
antitled to solemnize marriages and to grant certificates of marriage between 
the said dates ; 


AND wHERNAS it is expedient that all such*marriages and all certificates 
of marriage granted and all other acts relating to such marriages or cartifi- 
eates'done by the said Rev. K. Anandam should be validated ; 

ÀND WHEREAS the Governor of Madras has, by a Proclamation under 
section 98 of the Government of India Act, 1935, assumed’ to himself all 
powers vested by or under the said Act in the Provincial Legislature ; 

Now, THEREFORE, ip exercise of the powers so assumed to himself, the 
Governor is pleased to enact ws follows — ` - 
1- This Act may be called THe Mangas 


Short title. 
CmRetan Marrrages VALIDATION Aor, 1940. ° Y 


r 
( 
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2., All marriages solemnized, all certificates granted and all acts done 

l _ by the said Rev. K. Anandam on and . from the 
Validation of eeitain 13th day of March 1923 up to and including the 
irregular marriages, cer- lst day of April 1940 which would be valid if the 
tifleates and acts. licence granted to him on the 4th day of December 
1916 had not been revoked, shall be deemed to be 
as valid as if he had held the licence under section 9 of the Indian Christian 
Marriage Act, 1872, on and from the 18th day of March 1928 and up to and 
including the Ist day of April 1940 and no such marriage, certificate or act 


shall be deemed to be invalid by reason only of the fact that the said licence 
was revoked. ) 7 


3. Certificates of marriages validated by section 2 and _  register-books 

i and certified copies of true and duly authenticat- 

of the maid perda ed extracts therefrom deposited in compliance with 

marriages. the provisions of the Indian Christian . Marriage 

Act, 1872, shall, in so far ag the register-books 

and extracts relate to such marriages, be received as evidence of such marri- 
ages as if such marriages had been duly solemniszed under the said Act. 


THE ANDHRA UNIVERSITY (AMENDMENT) ACT, 1940. 


Act No. XVII oF 1940. 
Ps [zih November, 1940. 


tion 93 of the Government of India Act, 19 , assumed to himself all powers vested 
by'or under the said Act in the Provincial Leg: lance 


Now, THEREFORE, in exercise of the pu vers so assumed to himself, the Governor 
ig pleased to enact as follows :— 


Short title. 1. This Act may be called Tae Anpmra Ux- 
VERSITY (AMENDMENT) ÅCT, 1940. 

. ; 2. In section 19 of the Andhra University Act, 

Macher Atlee 19, 1925, after clause (a), the following clause shall be 

z 7 added, namely :— ° 

E i a shall have power to delegate any of its powers to the Vice-Chancellor, 

or to a Committee from among its own members, or to the Finance Committee 
constituted under section 19-A.” 


THE MADRAS VILLAGE COURTS (AMENDMENT) ACT, 1940. 


Acr No. XVIII oF 1940. 


l [rrih November, rogo. 
An Act further to amend the Madras Village Courts Act, 1888. 
WHEREAS it is expedient further to amend the Village Courts Act, 
e Re Par Pe 


1888, for the purposes hereinafter appearing; < ; 

AND WHEREAS the Governor of Madras has, ‘by a Proclamation undér sec- 
tion 93 of the Government of India Act, Ig » assumed to himself all powers vested 
by or under the said Act in the Provincial Legislature ; 
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Now, THEREFORE, in exercise of the powers so assumed to himself, the Governor 
is pleased to enact as follows :— 
psc i 1. This Act may be called THe MADRAS VILLAGE 
ais ‘ + COURTS (AMENDMENT) ACT, 1940. 
2. In section 13 of the Madras Vi Courts Act, 1888 (hereinafter referred 
to as the said Act), after the words “ for the value of 
ae T 13 such property,” the words “or for any tax, fee, or 
-` other sum due to a local authority ”’ shall be inserted. 
g. In section 52 of the said Act, for the words 
Amendment of section 52, beginning with “the village court” and ending with 
Madras Act I of 1889. “ jurisdiction ”, the following words shall be substituted, 
l namely :— 
_ “ the village court, or in the case of a panchayat court, its president or any 
other member of the court to whom the president may delegate his power in this 
behalf, shall attach any movable property within the jurisdiction of the court,”. 


' THE MADRAS RINDERPEST ACT, 19%40. 


Act No. XIX oF 1940. 
l {11th December, 1940. 


An Act io provide for the prevention and contro! of rinderpest in the Province 
of Madras. ° 


‘Waereas it is expedient to provide for the prevention and control of 
rinderpest in the Province of Madras; , . 

And Wuereas the Governor of Madras has, by a Proclamation under 
section 93 of the Government of India Act, 1935, assumed to himself all powers. 
vested, by or under the said Act in the Provincial Legislature; 

Now, THEREFORE, in exercise of the powers so assumed to himself, the 
Governor is pleased to enact as follows:— 


Short title, extent and 1. (1) This Act may be called THe Mapeas. 
commencement, RINDERPEST Act, 1940. 

(2) It extends to the whole of the Province of Madras. 

(3) This section shall come into force at once, and the Provincial Govern- 
ment may from time to: time by notification in the Fort St. George Gasette apply 
all or any of the remaining provisions of this Act to the whole or any portion of the 
Province of Madras from such date and for such period, if any, as may be specified’ 
in the notification, and may cancel or modify any such notification. 


2. Nothing contained in the Madras Cattle-disease Act, 1866, shall apply to 
the disease of rinderpest in any area to which the 
Rica iain neo ei cai provisions of this Act have been applied by notification 
si under sub-section (3) of section 1 so long as such 
notification remains in force. i 
ae 3. In this Act, unless there is anything repugnant 
aa in the subject or context— 
(a) “animal” means any camel, buffalo, bull, bullock, cow, heifer, calf, sheep, 
lamb, goat, kid, swine or deer ; i l 
(b) “infective animal” means an animal which is affected with rinderpest - 
or hasexecently been in contact Yith, or ig close proximity to, an animal so affected : - 
and | , 
(c) “prescribed” means prescribed by rules made under this Act. T 
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a . 4... (1) The Provincial Government may appoint 
Vetermary Surgeony and . any person they think fit to be a Veterinary Surgeon for 
Inspectors, - , |  , ., the purposes of this. Act within such local limits-as they 
may assign to him. 7 


(2) The Provincial -Government may ‘appoint any person’ they think fit to 
be an Inspector for all or any of the purposes.of this Act within such local limits as 
‘they may assign to him.. , aa oe. a 

~ (3) A Veterinary Surgeon shall within the local limits assigned to him have 

‘the powers of an Inspector under this Act, and may exercise-such powers 

neurrently with his powers as Veterinary Surgeon. ' E ro: 
(4) Every person’ appointed under this section shall be deemed to be a 
public servant within the meaning of the Indian Penal Code. : i 
© Power to inoculate and l : | 

regulate movement of ani- ` 5. The Provincial Government may, .for the 

mals and to control the hold- purpóse of ‘preventing the outbreak or spread of ritifet- 

ing of markets, fairs, etc, ' pest in'or from any area, by notification in the Fort St. 
and traffic in infective ani- George Gasette— '" i i 

mals, etc. , po as ; 

(a) direct that all animals in such area or any class ‘of such animals shall be 
compulsorily: inoculated in accordance with such rules as may be prescribed or such 
directions as may be specified in the notification ; ra 
(b) prohibit or regulate in such manner and to such extent as may be pres- 
cribed or as may be specified in the notification, the bringing into such area from 
any other area in the Province or any part thereof, the removal from such area into 
any,other area in the Province or any part thereof, or the transport from one place 
to another in such area, of any animals alive or dead, or of any products of animals 
or of any parts of animals, or of any fodder, bedding or other thing used in 
y———commexion with animals which may, in the opinion of the Provincial Government, 
Carry infection; or ; 
rohibit or regulate in such manner and to such extent as may be 
prescribed or as may be specified in the notification in such area or any part 
thereof or any other area'in the Province— ` l l 
(i) the holding of animal markets, animal fairs, animal exhibitions or 
other concentrations’ of animals; or 
(11) the sale of, or other traffic: in, infective animals or their products or 
the carcasses of animals which at the time of their death were infective, or any 
parts of such animals or any fodder, bedding or-other thing used in connexion 
with such animals which may, in the opinion of the Provincial Government, carry 


e ye 


infection. LP ng 
6. Every owner or person in charge of, and every veterinary practitioner who 
l _ has been called to treat, an animal which he has reason 
Duty of certain persons 10." -to believe to be affected with rinderpest shall forth- 
"EPOST TERENDE ® with report the fact to the Inspector exercising powers 
in the area. ° 


7. Subject to such rules as may be prescribed, the Veterinary Surgeon may 

i e or causeto be made a post-mortem examination 

Power of Vettrinary Sur- of any animal which -at the time of its death was 
gonto kold postmortem, infective or is suspected to have been then infective, 
and for this purpose he may cause the carcass of any such animal to be exhumed. 
No o8. (1) Where an Inspector has reason to believe that any animal is infective, 
he may, by order in writing, direct the owner or person 


Isolation of infective ani; i, charge of such ani to keep it where-it is for the 
mals, examination by Veteri- x : 3 ; i ; 
\. nary Surgeon, etc. ' time being, or to it or allow it to be removed to 


N, such place of .isolation or segregation as may be 
specified in the order: : - 3 
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_ Provided that where there is no person in charge of the animal and the . 
owner is unknown or the order cannot be communicated to him without undue delay, `~ 
the Inspector may seize the animal and remove it to a place of isolation or i 

tion. Ta 

(2) The Inspector shall forthwith report to the Veterinary Surgeon every 
order or seizure made under-sub-section (1).. 

(3) On receipt of a report under sub-section (2), the Veterinary Surgeon \ 
shall as soon as possible examine the animal and all animals with which it has ` 
been in contact or to which it has been in close proximity, and for this purpose 
may submit any animal to any test which may be prescribed in this behalf. 

“ (4) (a) If after such examination the Veterinary Surgeon is of opinion 
that any animal is not infective, the Inspector shall forthwith return it to the 

who in his opinion is entitled to its possession : 

| Provided that where such person cannot ip the opinion of the Inspector be 
found after reasonable inquiry, he shall send the animal to the nearest cattle-pound, 
or deal with it in such other manner as may be prescribed. 

(b) If after such examination the Veterinary Surgeon certifies in writing 
that any animal is affected with rinderpest, the Inspector shall destroy the animal 
or deal with it in such other manner as may be prescribed. i 

(c) If after such examination the Veterinary Surgeon certifies in writing 
that any animal is infective though not affected with rinderpest, the animal shall 
be subjected to such treaiment, if any, and be otherwise dealt with in such manner 
as may be prescribed. 


9. (1) Every vessel or vehicle used by a com- 
Cleansing and disinfection mon carrier for the transport of animals shaH be 


of vessels and vehicles. cleansed and disinfected periodically in such manner as 
| | may be prescribed. | 
‘ (2) The Provincial Government may appoint places where an or ` 


. mhy-detain and inspect any such vessel or vehicle, and if it is not ina tary 
condition, require it to be cleansed and disinfected in_the prescribed manner. 
(3) This section shall not apply to the rolling stock of any railway. 
10. Subject to such rules as may be prescribed, the Veterinary Surgeon may, 
coda by order in writing, require the owner, occupier OF 
Fs oe Pad oe se person in charge of any building, yard, vessel or vehicle 
E aad: vehicles: 5$ În which an infective animal has been kept, to have 
is. such building, yard, vessel or vehicle disinfected, and 
the internal fittings thereof and other things found therein or near thereto to be 
disinfected or destroyed, in such manner and to such extent as may be specified 
in the order. ° | 
11. (1) If the Inspector has reason to believe that there is an infective 
a p on animal in any field, yard or building in which anima 
on of private in- are kept, temporarily or otherwise, he at once, 
age Oe order in writing, declare the place to be an infected 
rinary Surgeon. place, and shall deliver a copy of the order to the owner, 
occupier or person in cRarge of the place and report his 
action to the Veterinary Surgeon: 

Provided that this sub-section shall not apply to any place owned by, or - 
under the control or management of, any local authority, or railway administration 
where animals are kept temporarily for purposes of sale, exhibition or transit. _ 

(2) On the receipt of a report under sub-section (1), the Veterinary 
Surgeon shall as soon aq ‘ble examine the infected place and the animals kept 
therein, and confirm or can order, of the Inspector. 

(3) If the Veterinary Surgeon confirms the order, he may cause se 5 

` be served on the owners, occupiers or persons in charge of all Places Im ch 


/ 
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animéls are kept, temporarily or otherwise, within a radius not exceeding one mile 
from the infected place, declaring such places to be infected places. 
The Veterinary Surgeon shall forthwith report his action under the sub- 
section to the prescribed authority. ee 
(4) If the Veterinary Surgeon cancels the order, the place specified in such 
order shall cease io be an infected place, and the Inspector shall give notice 
accordingly 1o the owner, occupier or person in charge of such place. | 
{2. (1) If the Veterinary Surgeon has reason to believe that any infective 
A , R animal is or has been kept in any place owned, con- 
Padal on of public in- trolled or managed by any local authority- or railway 
tials administration where animals are kept t rarily for 
/ purposes of sale, exhibition or transit, he may, by order in writing, declare such 
. place to be an infected place. E 
(2) The Veterinary Surgeon shall— | 
(a) cause a copy of the order passed by him under sub-section (1) in the 
language of the locality, to be exhibited prominently in the infected place; l 
(b) cause a copy of such order to be delivered at the office of the local 
authority or to the nearest station-master of the railway administration, as the case 
may be; 
(c) cause another copy to be sent to the nearest police station; and — 
(d) forthwith report his action to the prescribed authority. 
13. (1) On receipt of the report of the Veterinary Surgeon under sub- 
section (3) of section 11, or under sub-section (2) of 
Pace of a a section 12, the prescribed authority shall, after a 
eae such further inquiry, if any, as it thinks fit, submit 
such report with its remarks thereon, if any, to the 
~ Provincial Government who may— | 
any declaration made under section 11 (1), 11 (3) or 12 (1). 
either with or without modifications; or roe 
a cancel any such declaration. o, 
(2) (a) Where the Provincial Government confirm any such declaration 
either with or without modifications, a notification shall be published in the Fort 
St. George Gasette defining the limits of the area to which the declaration with the 
modifications, if any, made therein, shall apply and declaring such area to be an 
infected area. Ss 
(b) On the publication of a notification under clause (a), any place declared 
by the Inspector or Veterinary Surgeon to be an infected place and not included in 
the infected area as defined in such notification shall cease to be am infected place, 
and the Inspector shall give notice accordingly to the owner, occupier or person in 
charge of such place. : ' a ee 
(c) The Inspecter shall cause to be exhibited in some prominent place in 
the infected area and in the language of the area, a copy of the notification under 
clause (a). ° 
(d) The Provincial Government may by notification published in the Fort 
St. George Gasette add to, amend, vary or rescind any notification published under 
clause (a)either on their own motion or on a subsequent report of the Veterinary 
Surgeon submitted through the prescribed authority. The Inspector shall cause to 
be exhibited in some prominent place in the infected area a copy of every such 
notification in the language of the area. an -- 
(3) Where the Provincial Government cancel any declaration referred-to 
\ in sub-section (1), the place specified in such dgflarafion shall cease to be an 
\ infected place,. and the Inspector shall give notice accordingly to all persons to 
whom’ copies of such declaration were delivered or on whom notices of such 
declaration were served. 
M4 . a 


f 
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14. (1) Where any area or place has been declared to be an infected Jen N 
place under the foregoing provisions of this- Act\ no 
see of animals and person shall, while such declaration remains in fo 
er things from infected ree, 
T O remove any animal, alive or dead, or any product‘pf 
an animal, or any part of an animal, or any fodder, 
bedding or other thing used in connexion with an animal, save im accordance with 
the conditions of a licence granted by the Inspector. 

(2) Nothing in sub-section (1) shall prevent the carnage by railway of 
any animal or thing referred to in that sub-section through an infected area 
or place: ~ 
i Provided that where. any such animal or thing while in transit through Aa 
infected area or pláce i i3 unloaded therein, it shall not be removed therefrom save 
in accordance with sub-section (1). 

15. Where any animal or thing is removed from an infected area or place 

l otherwise than in accordance with a licence granted 

Power to ae animals, under section 14, any Inspector or Police Officer may 

ete, oom ecen areas: require the owner or person in charge of such animal 
or thing to return it to such area or place: 

Provided that nothing in this section shall affect the powers of an Inspector 
under section 8 to deal with infective animals. 

16. Subject to guch rules as may be prescribed, an Inspector may enter and 
inspect any land, building or other place or'any vessel 

Powers'of entry and ins- or vehicle, for the purpose of exercising the powers or 
pection. >» .. 7 performing the duties ae or imposed on him by 


or — this Act: 
(1) Where by any notice, requisition, or ees as this Act or under 
any ‘notification or rule issued thereunder person i 
Time for tor complying, wit a to take any measures or to do ating it 
and enforcement of orders. ee ee ied-by him or 
in his charge, a reasonable time shall be specifed~ notice, requisition or 
order within which such measures shall be taken or. aan thing shall be done, as 
the case may be. 
-(2) If such measures are not taken or such thing is not done within the-time 
so specified, the authority issuing the notice, requisition or order may cause the 
measures to ‘be taken or the thing to be done at the expense of the person concerned. 
18. Where any action is pen under section 17 or any other provision of 
e this Act or any notification or rule issued thereunder 
Recovery of expenses. in respect of any property at the expense of any person, 
the authority taking such action shall draw up a certificate stating the amount 
of the expenses incurred and;the person from whom such amount is recovera- 
ble, and the amount specified shall be recoverable from such person as if it were 
an arrear of land revenue due by him. á 


Penalties. ; 19. Whoever— 


(a) fails to comply: with or contravenes the .terms of any notification 
issued under: section 5, or, 
l (b} fails to report that an animal is infective as required by section 6, J 
or 
on (e fails to comply with an order made by an Inspector under aub-sec- 
tion (1) of section 8, or 7 
(d) being a common carrier, fails to ‘cleanse or disinfect veal or 
vehicle used for the of animals in such manner as may required 
under sub-section (1). or ion (2) of section 9, or 
| a fails to shu with an ordèr -made by a Veterinary Surgeon undef 
, fection . ba 
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4 i ' 
a “(f) removes any animal or thing from any infected area or place in con- 
travention of section 14 . ~~ l 
, shall be punished with fine which may extend to fifty rupees in the case of a 
| first conviction and to one hundred rupees in the case of a second or subse- 
quent conviction whether under the same or any other clause of this section: 
/ 20. Whoever keeps.or grazes in or on any forest, open field, roadside, or 
i ; other unenclosed land, to which other persons have 
` Penalty for keeping or a right of access for their animals, any animal 
gracing infective animal in “which he knows to be infective, shall be punished 
with fine which may extend in the case of a first 
conviction to fifty rupees and in the case of a second or subsequent conviction 
/ to one hundred rupees. . 
21. Whoever brings or attempts to bring into any market, fair, exhi- 
se bition or other concentration of animals, any animal 
fey, for bringing in- which he knows to be infective shall be punished with 
ective animal to market. ne which may extend in the case of a first convic- 
tion to fifty rupees and in the case of a second or subsequent conviction to one 
hundred rupees. l 
22. Whoever places, or causes or permits to be placed, in any river, canal, ` 
Peale i or other water, or in the sea within such distance from 
yo Paang ear- the shore as may be prescribed, the carcass or part of 
ous Or uective animal in’ she carcass of any animal which at the time of its death 
was infective or which was destroyed as being infec- 
tive or suspected of being infective, shall be punished in the case of a first con- 
victron with imprisonment for a term which may extend to six months or with . 
fine which may extend to one hundred rupees or with both and in the case of a 
second or subsequent conviction with imprisonment for a term, which may extend . 
TO six mroriths or with fine which may. extend to five hundred rupees or with 
boh.. me j : 
23. Whoever, maon esl authority, disinters or causes to be disinterred 
sk P ENIE: carcass or part of the carcass of any animal which 
Bae E rer ibe A the ume of tts death was infective or which was 
ee as being infective or suspected of being 
, Infective, shall be punished with fine which may extend in the case of a first con- 


viction to fifty rupees and in the case of a second or subsequent conviction to one 
hundred rupees. 


24. Any Police Officer not below the rank of Sub-Inspector may, without 

l an order from a Magistrate and without a warrant, 

Arrest without warrant. arrest any person who has been concerned in an 

_ ., Offence against any of the provisions of this Act relat- 

ne ee animals or to infected areas or places declared to be such under 
8 ° : . 

í 25. No Magistrate shall take cognizance of an 

; tution of proceed- offence under this Act except upon the complaint 

zen report of a Veteri Surgeon. ; 

26. No Magistrate shall oy ay ier under this Act unless 


he is a d Magistrate, a Magistrate of the 

Jurisdiction of Magis: first class, or ag) Ceres of the second class i- 

i oo ally empowered in ‘this’ behalf by the Provincial Gov: 
ernment. 


27. No person shall be entitled to any pensation in respect of the 
i destruction of any ani 8r thing or'of any other 
S Bar of claim to compen- loss, injury, detriment or inconvenience caused*to him 
sition. Da anying done under this Act m good , 
‘ L 


- è 
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-28. (1) No suit, prosecution or other proceeding shall lie Seat any ` 
ue. aes i officer or servant of the Provincial Government ‘for 
. i j any act done or purporting to be done under this Act, 


ake without the paces sanction of the Provincial Gov- 
ernment. 
r (2) No offcer or servant of the Provincial Government shall be liable 


in respect of any such act in any civil or criminal proceeding if the act was done 
in good faith in the course of the execution of duties or the discharge of 
functions imposed by or under this Act. a 


29. No suit shall be instituted against the Crown and no suit, prosecution. 
CTE . or other proceeding shall be instituted against any 
ate e rain officer or servant of the Provincial Government in 
respect of any act done or purporting to be done under 
this Act, unless the suit, prosecution or other proceeding is ones within 
six months from the date of the act complained of. 


30. (1)The Provincial Government may eae rules 
to carry out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may provide for— 

(a) ihe tests to be applied to animals sispected of being infective; 

(b) the isolation or segregation, detention, treatment (curative and. pre- 
ventive) and destruction or disposal otherwise of animals which are infective 
or suspected of being infective; and the destruétion or disposal otherwise of 
the products of such animals, of their carcasses, and of she fodder bedding or 
other things used in connexion with them; 

(c) the manner in which animals aad things seized under. this, Aaa i 
not liable to destruction shall be dealt*with and disposed of}  ’ 

(d) the disinfection of vessels or vehicles used by comion Karies, the 
cleansing and disinfection of buildings, yards and other places used for animals, 
and the destruction of infected matter or things found therein'or near thereto; 

(e) the circumstances under which licences may be-granted by ‘an 
Inspector under section 14, and the form and conditions of such licences; 

(f) the determination of the persons from whom any expenses incurred 
in connexion with the enforcement, of this Act shall be recovered; 

(g) the expenses to be allowéd in certificates drawn up under section 18; 

(h) the ers and functions and-the procedure of Inspectors and 
Veterinary S S; 

(+) the manner in which any report or notice under this Act shall be 
madé or given; 

(7) all other matters expressly required, or allowed by this Act to be 
prescribed. 

(3) In nites a tule under sub-section .(1) or saben (2), the 
Provincial Government may provide that a breach thereof shall be punishable 
with fine which may extend in the case of a first conviction to fifty rupees 7 
and, ih the case of a second or. subsequent conviction to one hundred rupees. , 

(4) The power to make rules: tonferred by this section shall be subject / 
to the condition of the rules being made after previous publication Tar a period 
of not less than one month. 

(5) All rules. madďdè this section’ shall be published in the Fort St. 
George ageite, and ee such iia aot shall have effect as if enacted in this’ 
Act, I a ai 4 
` ———— u 
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THE INDIAN MEDICAL DEGREES (MADRAS AMENDMENT) 
ACT, 1940. 


‘Act No. XX OF 1940. 


[rrth January, 1941. 

An Act to amend the Indian Medical Degrees Act, 1916, in tts application to the Province 
of Madras for a certain purpose. 

WHERBAS it is expedient to amend the Indian Medical Degrees Act, 1916, 

in its application to the Province of Madras for the purpose hereinafter appearing; 


AND WHEREAS the Governor of Madras has, by a Proclamation under section 

93 of the Government of India Act, 1935, assumed to himself all powers vested by 
or under the said Act in the Provincial Legislature ; 

Now, THEREFORE, in exercise of the powers so assumed to himself, the 
Governor is pleased to enact as follows :— 


1. This Act may be called THE INDIAN MEDICAL 


Short ttle. DEGREES (MADRAS AMENDMENT) ACT, 1940. 
2. In the long title and in the preamble to the Indian Medical Act, 
1916 (hereinafter referred to as the said Act), for the 
mendment of the wotds ‘‘ of such titles,” the words “‘ of such titles and 


A 
sea aaa Act VI" of titles implying qualifications in other systems of 
medicine ” shall be substituted. 


Insertion of new section 6-A g. After section 6 of the said Act, the following 
in Act VII of 1916. section shall be inserted, namely :— 

“6GA. (1) No person shall add to his name any title, description, letters 

Paie. fer. Amamuthonsed S abbreviations which imply that he holds a degree, 
use of ig ctc, implying diploma, licence or certificate as his qualification to 
medical qualifications. practise any system of medicine unlets— 

(a) he actually holds such degree, diploma, licence or certificate; and 

(b) such degree, diploma, licence or certificate— 

(i) is recognized by any law for the time being in force in British India or in 
any part thereof ; or 

(ï) has been conferred, granted or issued by an authority referred to in 
section 3; Or . 

AC has been recognized by the General Council of Medical Education 
of the United Kingd6ém ; or 

(iv) in cases not falling under sub-clause (1), sub-clause (ii) or sub-clause (#4), 
has been conferred, granted or issued by an authority empowered, or 
as competent, by the Provincial Government to confer, grant or issue such degree 
diploma, licence or certificate. 

(2) Whoever contravenes the provisions of sub-section (1) shall, notwith- 
standing anything contained in section 6, be punished in the case of a first con- 
viction, with fine which may extend to two hundred and fifty rupees and in the 
case of a subsequent conviction, with fine which may extend to five hundred rupees.” 
g ° 


